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1.  10,  delete  "not." 
VoL      XL  p.  654,  1.  13  from  foot, /or  "  1880,"  read  "  1800." 

Vol.  XIII.  p.  247,  delete  the  paragraph  beginning,  "  In  this  connection  the  remark- 
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Taxation  ;  Taxing- Masters. — Taxation  is  the  proceed- 
ing by  which  a  solicitor's  bill  of  costs  is  submitted  for  revision  to  an 
official  of  the  Court,  who  goes  through  the  bill,  item  by  item,  and  allows,, 
disallows,  or  moderates  every  charge  contained  in  the  bill.  Taxation  may 
be  ordered  either  between  a  solicitor  and  his  own  client,  for  the  purpose 
of  ascertaining  what  is  due  from  the  client  for  the  work  the  solicitor 
has  done  on  his  retainer  (see  Solicitor,  Vol.  XIII.  p.  481),  or  it  may  be 
ordered  as  between  litigants,  for  the  purpose  of  ascertaining  what  the 
unsuccessful  party  must  pay  to  his  opponent  who  has  obtained  judgment 
against  him  with  costs  (see  Costs). 

There  is  a  difference,  however,  between  the  costs  of  the  taxation  in 
the  two  cases.  If  the  taxation  is  between  the  solicitor  and  his  own 
client,  under  an  order  of  course  (which  is  the  common  case),  the  costs- 
depend  on  the  result  of  the  taxation ;  and  if  one-sixth  of  the  bill  is  taken 
off,  the  solicitor  has  to  pay  the  costs  of  the  taxation  (see  Solicitor,  Vol. 
XIII.  p.  492).  But  on  a  taxation  as  between  hostile  litigants,  the  costs- 
of  the  taxation  are  in  all  ordinary  cases  borne  by  the  party  taking  the 
taxation  {In  re  Grundy,  Kershaw  &  Co.,  1881,  17  Ch.  D.  p.  112).  As  ta 
disallowances  where  on  taxation  a  bill  payable  out  of  a  fund  or  the  assets 
of  a  company  in  liquidation  is  reduced  by  a  sixth  part,  see  Order  65, 
r.  27  (38&),  amended,  K.  S.  C,  June  1908 ;  In  re  Mercantile  Lighterage  Co., 
[1906]  1  Ch.  491. 

Costs  in  any  cause  or  matter  may  be  ordered  to  be  taxed  in  any  one 
of  three  different  ways — (1)  As  between  party  and  party ;  (2)  as  between 
solicitor  and  client;  (3)  as  between  solicitor  and  client,  but  with  the 
addition  of  all  charges  and  expenses  properly  incurred ;  and  the  allow- 
ance made  by  the  taxing-officer  in  going  through  the  bill  varies  accord- 
ing to  the  form  of  the  order.  As  to  the  circumstances  which  justify 
each  particular  form  of  order,  see  Costs,  Vol.  IV.  p.  48.  Costs  may  be 
taxed  on  an  award,  notwithstanding  the  time  for  setting  aside  the  award 
has  not  elapsed  (Order  65,  r.  15). 

Costs  incurred  by  solicitors  acting  as  parliamentary  agents  are  taxed 
by  an  official  of  the  House  of  Commons  under  the  House  of  Commons- 
Costs  Taxation  Act,  1847, 10  &  11  Vict.  c.  69,  and  not  as  in  ordinary  cases 
by  a  Master  (In  re  Baker  &  Co.,  [1903]  1  K.  B.  189). 

Taking-Officers  and  their  Powers. — All  taxations  of  costs  in  the  Chan- 
cery and  King's  Bench  Divisions  are  now  dealt  with  at  the  Supreme 
vol.  XIV.  1 
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Court  Taxing  Office,  Eoyal  Courts  of  Justice;  see  Order  61,  r.  1  (B),  the 
effect  of  which  is  to  establish  one  taxing  department  of  the  Central  Office 
for  both  Divisions,  and  to  make  the  Chancery  Taxing-Masters  and  the 
Masters  of  the  Supreme  Court  officers  of  that  department  with  power  to 
discharge  the  duties  formerly  performed  in  the  two  Divisions  respectively 
by  the  Chancery  Taxing-Masters  and  the  Masters  of  the  Supreme  Court 
(Covington  v.  Metropolitan  District  Rly.,  [1903]  1  K.  B.  231);  when  final 
judgment  is  entered  in  a  District  Registry  costs  are  taxed  in  such  Registry 
unless  the  Court  otherwise  orders  (Order  35,  r.  4). 

A  sufficient  number  of  Masters,  not  being  less  than  three,  attends 
each  day  at  the  Central  Office,  except  in  vacation,  to  tax  costs.  In  vaca- 
tion one  Master  attends  daily  for  that  purpose.  The  Taxing-Masters 
are  selected  according  to  a  rota  fixed  by  the  Masters  themselves  (Order 
61,  r.  3). 

Subject  to  any  direction  by  the  Lord  Chancellor  to  the  contrary  the 
business  of  the  taxing  department  of  the  Central  Office  is  distributed 
by  the  Taxing-Masters  in  such  manner  as  they  deem  expedient ;  but  if 
there  has  been  a  former  taxation  in  the  same  matter,  or  in  any  summons 
under  Order  55,  rr.  3  and  4,  relating  to  the  same  estate  or  trust,  the  refer- 
ence is  to  the  Taxing-Master  before  whom  the  former  taxation  took  place 
(Order  65,  r.  18). 

All  the  taxing-officers  are  respectively  assistant  to  each  other  in  the 
discharge  of  their  duties,  and  any  officer  may  tax  or  assist  in  the  taxation 
of  any  bill  of  costs  which  has  been  referred  to  any  other  taxing-officer, 
and  in  such  case  must  certify  accordingly  (Order  65,  r.  19 ;  Boss  v.Ashwin, 
1884,  W.  N.  86). 

Any  taxing-officer  may  administer  oaths,  and  he  has  the  same  powers 
and  performs  the  same  duties  in  relation  to  the  taxation  of  costs  as  were 
formerly  performed  by  any  Master  or  other  officer  of  any  of  the  Courts 
whose  jurisdiction  was  transferred  by  the  Judicature  Acts  to  the  High 
Court  or  Court  of  Appeal,  including  examining  witnesses,  directing  pro- 
duction of  documents,  making  separate  certificates  or  allocaturs,  requir- 
ing any  party  to  be  represented  by  a  separate  solicitor,  and  directing  all 
necessary  proceedings  and  taking  all  necessary  accounts  (Order  65,  r.  27 
(25)).  He  may  also  direct  what  parties  are  to  attend  on  the  taxation  of 
costs  to  be  borne  by  a  fund  or  estate,  and  may  disallow  the  costs  of  any 
party  whose  attendance  he  considers  unnecessary  (Order  65,  r.  27  (27)) ; 
and  he  has  power  to  deal  with  the  case  of  any  neglect  or  delay  in  the 
proceedings  before  him  (Order  65,  r.  27  (55)),  and  to  limit  or  extend  the 
time  for  any  such  proceedings  {ihid.,v.  27  (57);  In  re  Macintosh,  [1903] 
2  Ch.  394) ;  and  to  allow  only  such  costs  as  he  thinks  reasonable  and 
assess  the  same  at  a  gross  sum  in  certain  cases  where  there  has  been 
delay  or  where  the  litigation  has  been  extravagantly  or  improperly  con- 
ducted (Order  65,  r.  27  (38a) ;  In  re  Johnston,  [1904]  1  Ch.  132).  On 
a  taxation  as  between  a  solicitor  and  his  own  client,  the  Master  may 
disallow  the  costs  of  proceedings  in  an  action  which  were  occasioned  by 
the  negligence  or  ignorance  of  the  solicitor ;  but  if  the  negligence  goes 
to  the  loss  of  the  whole  action  he  ought  not  to  disallow  them,  but  should 
leave  the  client  to  sue  the  solicitor  for  negligence  {In  re  Massey  &  Carey , 
1884,  26  Ch.  D.  459). 

Where  an  account  consists  in  part  of  any  bill  of  costs  the  Court  may 
direct  the  taxing-officer  to  assist  in  settling  such  costs,  not  being  the 
ordinary  costs  of  passing  the  accounts  of  a  receiver,  and  he  will  then 
tax  the  costs  in  the  same  way  as  under  an  order,  and  return  the  bill 
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with  his  opinion  thereon  to  the  Court  (Order  65,  r.  27  (26) ;  Medlicott 
V.  Huhhard,  1888,  32  Sol.  J.  258). 

Where  any  bill  is  directed  to  be  taxed  for  the  purpose  of  being  paid 
out  of  any  fund  or  property,  the  taxing-officer  may,  before  the  taxation 
is  completed,  require  the  solicitor  to  send  to  his  client,  free  of  charge, 
a  copy  of  the  bill,  accompanied  by  any  statement  the  Master  may  direct, 
and  informing  the  client  that  the  bill  has  been  referred  to  the  taxing- 
officer,  giving  his  name  and  address,  and  that  the  taxation  will  be 
proceeded  with  at  the  time  appointed  by  him  (Order  65,  r.  27  (56)). 

Any  documents  in  the  judge's  chambers  which  the  Taxing-Mas ter 
considers  it  necessary  to  inspect,  will  at  his  request  be  sent  to  his  office, 
and  the  judge's  Master  will  at  the  like  request  certify  any  proceedings 
in  the  chambers  which  may  be  comprised  in  the  bill.  When  the  Taxing- 
Master  has  made  his  certificate  the  documents  will  be  returned  (Order 
65,  rr.  20,  21). 

Where  an  action  or  petition  is  dismissed  with  costs,  or  a  motion  is 
refused  with  costs,  or  any  costs  are  by  any  general  or  special  order 
■directed  to  be  paid,  the  taxing-officer  may  tax  such  costs  without  any 
order  referring  the  same  for  taxation,  unless  the  Court  or  a  judge  upon 
the  application  of  the  party  alleging  himself  to  be  aggrieved  prohibits 
the  taxation  of  such  costs  (Order  65,  r.  27  (33)).  A  judgment  dismissing 
an  action  with  costs  carries  the  costs  of  a  motion  by  the  plaintiff  which 
stood  over  till  the  trial  and  was  not  then  brought  on  {Gosnell  v.  Bishop, 
1888,  38  Ch.  D.  385).  Costs  may  often  be  properly  dealt  with  by  the 
Master  though  nothing  may  have  been  actually  said  about  them  by  the 
Court,  but  if  costs  have  been  expressly  reserved  the  Master  cannot  deal 
with  them  without  an  order  {How  v.  Winterton  {Earl),  (No.  4),  1904, 
"91  L.  T.  763).  Under  an  order  of  the  Court  of  Appeal  directing  pay- 
ment of  costs  they  should  as  a  rule  be  taxed  and  paid  forthwith  {Philipps 
v.  Philipps,  1879,  5  Q.  B.  D.  60). 

Where  any  costs  are  directed  to  be  taxed  and  paid  out  of  any  money 
or  fund  in  Court,  the  taxing-officer,  in  his  certificate  of  taxation,  must 
state  the  total  amount  of  all  such  costs  as  taxed  without  any  direction 
for  that  purpose  (Order  65,  r.  27  (35)), 

Proceedings  on  Taxation. — Every  bill  of  costs  left  for  taxation  must 
be  indorsed  with  the  name  and  address  of  the  solicitor  by  whom  it  is 
left,  and  also  the  name  and  address  of  the  solicitor,  if  any,  for  whom  he 
is  agent,  including  any  solicitor  who  is  entitled  or  intended  to  participate 
in  the  costs  to  be  so  taxed  (Order  65,  r.  27  (58)).  The  professional 
•charges  must  be  entered  in  a  separate  column  from  the  disbursements, 
and  every  column  cast  before  the  bill  is  left  for  taxation  (Order  65, 
r.  19^). 

The  officer  by  whom  any  order  directing  a  taxation  of  costs  is  drawn 
up  must  certify  upon  the  order  the  date  on  which  it  was  signed,  entered, 
or  otherwise  perfected  (Order  65,  r.  195);  and  the  solicitor  having  the 
carriage  of  the  order  must  leave  a  copy  of  it  at  the  office  of  the  proper 
taxing-officer  within  seven  days  (or  such  further  time  as  the  taxing-officer 
may  allow)  after  the  order  was  perfected,  with  a  statement  containing  the 
names  and  addresses  of  the  parties  appearing  in  person,  and  of  the 
solicitors  of  the  parties  not  appearing  in  person ;  and  in  case  of  default, 
no  costs  of  drawing  and  copying  the  bill,  or  of  attending  the  taxation, 
will  be  allowed  to  the  solicitor  so  failing  (Order  65,  r.  19c).  On  the 
copy  of  the  order  being  left  with  the  taxing-officer,  he  sends  by  post  to 
the  parties  appearing  in  person,  and  to  the  solicitors  of  the  parties  not 
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appearing  in  person,  a  notice  fixing  a  date  before  which  the  bills  directed 
to  be  taxed  must  (with  all  necessary  papers  and  vouchers)  be  left  for 
taxation,  and  a  subsequent  date  on  which  the  taxation  is  to  be  proceeded 
with  (Order  65,  r.  19d). 

In  all  cases  where  a  notice  to  tax  is  necessary,  one  day's  notice  of 
taxing,  together  with  a  copy  of  the  bill  and  affidavit  of  increase  (if  any), 
must  be  given  by  the  solicitor  of  the  party,  whose  costs  are  to  be  taxed, 
to  the  other  party  or  his  solicitor  (Order  65,  r.  16),  but  in  practice  this 
notice  is  generally  given  from  the  taxing-office ;  notice  of  taxing  costs  is 
not  necessary  where  the  defendant  has  not  appeared  in  person,  or  by  his 
solicitor  or  guardian  (Order  65,  r.  17).  An  "affidavit  of  increase"  is  an 
affidavit  proving  that  the  different  payments  charged  in  the  bill  have 
actually  been  made  (Smith  v.  Day,  1881,  16  Ch.  D.  726),  but  it  is  now 
generally  dispensed  with  (ibid.). 

Where  it  is  directed  that  costs  shall  be  taxed  in  case  the  parties  differ 
about  the  same,  the  party  claiming  the  costs  must  bring  the  bill  into  the 
office  of  the  proper  taxing-ofificer,  and  give  notice  of  his  having  so  done 
to  the  other  party,  and  at  any  time  within  eight  days  after  such  notice 
such  other  party  may  inspect  the  same  without  fee ;  and  at  or  before  the 
expiration  of  the  eight  days,  or  such  further  time  as  the  taxing-officer 
may  allow,  such  other  party  must  either  agree  to  pay  the  costs  or  signify 
his  dissent  therefrom,  and  may  thereupon  tender  a  sum  of  money  for  the 
costs ;  but  where  he  makes  no  such  tender,  or  where  the  tender  is  refused, 
the  taxing-officer  will  proceed  to  tax  the  costs ;  and  where  the  taxed 
costs  do  not  exceed  the  sum  tendered,  the  costs  of  the  taxation  are  borne 
by  the  party  claiming  the  costs  (Order  65,  r.  27  (34)). 

When  any  party  entitled  to  costs  refuses  or  neglects  to  bring  them  in 
for  taxation,  or  to  have  them  taxed,  and  thereby  prejudices  any  other 
party,  the  taxing-officer  may  certify  the  costs  of  the  other  parties,  and 
certify  such  refusal  or  neglect,  or  may  allow  such  party  refusing  or 
neglecting  a  nominal  or  other  sum  for  such  costs  (Order  65,  r.  27  (28)). 

The  taxation  must,  if  possible,  be  continued  without  interruption  till 
completed ;  but  if  adjourned,  notice  of  the  adjournment  must  be  sent  by 
the  Taxing-Master  by  post  to  any  solicitor  not  present  at  the  time  of  the 
adjournment,  whose  attendance  he  may  desire  at  the  next  appointment 
(Order  65,  r.  19e).  Any  solicitor  who  fails  to  leave  his  bill  of  costs  (with 
the  necessary  papers  and  vouchers)  within  the  time  fixed  by  the  Taxing- 
Master  for  that  purpose,  or  who  in  any  way  delays  or  impedes  the 
taxation,  will,  unless  the  Taxing-Master  otherwise  directs,  forfeit  the 
fees  to  which  he  would  otherwise  be  entitled  for  drawing  the  bill  and  for 
attending  the  taxation ;  and  the  Taxing-Master  may  also,  if  he  think  fit, 
exercise  all  or  any  of  the  powers  vested  in  him  by  regulations  (28)  and 
(55)  of  Order  65,  r.  27  (Order  65,  r.  19^). 

In  a  party  and  party  taxation  the  bill  may  be  amended  at  any  time- 
pending  the  taxation  (Davis  v.  Uarl  of  Dysart  (No.  2),  1855,  21  Beav. 
124;  52  E.  E.  805),  secus,  on  a  taxation  under  the  Solicitors  Act,  1843- 
(Hid.;  and  see  Bill  of  Costs,  Vol.  III.  p.  184). 

Principles  of  Taxation. — Costs  in  any  conveyancing  or  non-con- 
tentious business  are  taxed  according  to  the  appropriate  scale  of  charges 
allowed  by  the  General  Order  under  the  Solicitors'  Eemuneration  Act, 
1881 ;  or,  if  the  bill  is  properly  an  item  bill,  according  to  the  system  in 
use  prior  to  that  Act,  but  with  the  alterations  in  amount  introduced  by 
Sched.  II,  to  the  General  Order.  In  the  absence  of  any  prior  written 
agreement  the  Master  is  bound  to  tax  according  to  the  scale  in  all  cases^ 
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where  the  scale  applies,  notwithstanding  the  fact  that  an  item  bill  has 
been  delivered  at  the  client's  request  {In  re  Negus,  [1895]  1  Ch.  73). 

Costs  in  any  cause  or  matter  are  taxed  according  to  one  or  other  of 
the  two  scales  headed  respectively  "  Higher  Scale  "  and  "  Lower  Scale," 
set  forth  in  the  Appendix  N.  to  the  Rules  of  the  Supreme  Court ;  and 
these  scales  apply  to  a  taxation  as  between  a  solicitor  and  his  own  client, 
as  well  as  to  a  taxation  of  the  costs  of  a  litigant  at  the  instance  of  his 
opponent  {In  re  Harrison,  1886,  33  Ch.  D.  52). 

The  general  rule  is  that  the  fees  specified  in  the  lower  scale  are 
allowed  (Order  65,  r.  8);  and  the  Master  cannot  reduce  them  {Price 
V.  Clinton,  [1906]  2  Ch.  487);  but  on  "  special  grounds  arising  out  of  the 
nature  and  importance,  or  the  difficulty  or  urgency  of  the  case,"  the 
Court  may  order  the  costs  to  be  taxed  on  the  higher  scale  {ihid.,  r.  9); 
and  on  taxation  of  a  bill  of  costs  as  between  a  solicitor  and  his  own 
client,  where  the  bill  includes  charges  for  business  done  in  any  cause  or 
matter,  the  Taxing-Master  has  a  similar  power,  and  may  allow  charges 
on  the  higher  scale  if  he  thinks  that  there  are  special  grounds  for  such 
allowance  {ihid.,  r.  10).  As  to  what  will  or  will  not  be  sufficient  "special 
grounds  "  for  allowing  costs  on  the  higher  scale  on  a  taxation  between 
litigant  parties,  see  Williamson  v.  North  Staffordshire  Ely.  Co.,  1886, 
32  Ch.  D.  399;  Paine  v.  Chisholm,  [1891]  1  Q.  B.  531;  Fraser  v.  The 
Province  of  Brescia  Tramways  Co.,  1887,  56  L.  T.  771 ;  The  RoUn,  [1892] 
P.  95 ;  Assets  Development  Co.  v.  Close  Bros.  &  Co.,  [1900]  2  Ch.  717 ; 
Rivington  v.  Garden,  [1901]  1  Ch.  561. 

The  scales  in  Appendix  N.  contain  a  detailed  list  of  the  charges  which 
may  be  made  for  writs,  summonses,  warrants,  services,  notices,  appear- 
ances, instructions,  drawing  pleadings,  and  other  documents,  copies^ 
perusals,  attendances,  etc. ;  and  rule  27  of  Order  65,  headed  "  Special 
Allowances  and  General  Regulations,"  and  divided  into  a  number  of 
sub-rules,  contains  elaborate  directions  as  to  what  the  taxing-officer  is  to 
allow  under  various  circumstances ;  and  it  further  provides  (sub-rule  38) 
that  in  determining  the  amount  to  be  allowed  in  respect  of  charges 
which  are  left  to  his  discretion,  he  is  to  take  into  consideration  the  other 
fees  and  allowances  to  the  solicitor  and  counsel,  the  nature  and  import- 
ance of  the  cause  or  matter,  the  amount  involved,  the  interest  of  the 
parties,  the  fund  or  persons  to  bear  the  costs,  the  general  conduct  and 
costs  of  the  proceedings,  and  all  other  circumstances. 

It  is  impossible  within  the  limits  of  this  article  to  go  into  details 
as  to  the  amount  that  will  be  allowed  on  taxation  ;  it  must  suffice  here 
to  mention  some  of  the  general  rules,  and  to  cite  some  of  the  principal 
decided  cases. 

The  general  principle  is  laid  down  by  Order  65,  r.  27  (29),  which 
provides  that  on  every  taxation  the  Master  shall  allow  all  such  costs, 
charges,  and  expenses  as  appear  to  him  to  have  been  necessary  or  proper 
for  the  attainment  of  justice  or  defending  the  rights  of  the  party,  but, 
save  as  against  the  party  who  incurred  the  same,  no  costs  are  to  be 
allowed  which  appear  to  the  Master  to  have  been  incurred  or  increased 
through  over-caution,  negligence,  or  mistake,  or  by  payment  of  special 
fees  to  counsel,  or  special  charges  or  expenses  to  witnesses  or  other 
persons,  or  by  other  unusual  expenses ;  as  to  the  meaning  and  effect 
of  this  important  rule,  see  In  re  Ermen,  [1903]  2  Ch.  156 ;  Cavendish 
V.  Strutt,  [1904]  1  Ch.  524 ;  Price  v.  Clinton,  [1906]  2  Ch.  487 ;  Peel  v. 
L.  &  N-  W.  Rly.  Co.,  [1907]  1  Ch.  607.  Even  costs  incurred  hefcyre  action 
may  in  some  cases  be  allowed  (see  Bright's  Trustee  v.  Sellar,  [1904]  1  Ch. 
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369).  Notwithstanding  the.  wide  terms  of  sub-rule  29,  it  is  still  desirable 
that  where  costs  are  intended  to  be  taxed  as  between  solicitor  and  client 
the  order  should  so  state  {In  re  Bradshaiv,  [1902]  1  Ch.  p.  450). 

On  a  party  and  party  taxation,  charges  merely  for  conducting  litiga- 
tion more  conveniently  will  be  considered  "  luxuries,"  and  must  be  paid 
by  the  party  incurring  them  {Smith  v.  Buller,  1875,  L.  E.  19  Eq.  475) ; 
and  if  a  solicitor  in  the  course  of  an  action  proposes  to  incur  any  unusual 
expense,  e.g.  taking  shorthand  notes  of  the  evidence,  or  procuring  the 
evidence  of  experts  and  scientific  witnesses,  or  employing  a  third  counsel, 
he  ought  to  warn  his  client  that  such  costs  may  not  be  allowed  as  against 
the  other  side ;  and  if  he  fail  to  do  so,  the  costs  will  not  be  allowed  on 
taxation  as  between  the  solicitor  and  his  own  client  {In  re  Blyth  & 
Fanshawe,  1882,  10  Q.  B.  D.  207 ;  In  re  Broad  and  Broad,  1885, 
15  Q.  B.  D.  252,  420,  but  see  Osmond  v.  Mutual  Cycle  Co.,  [1899] 
2  Q.  B.  488). 

Where  a  cause  or  matter  is  not  brought  on  for  trial  or  hearing,  the 
costs  of,  and  consequent  on,  the  preparation  and  delivery  of  briefs 
will  not  be  allowed  if  the  taxing-officer  is  of  opinion  that  such  costs 
were  prematurely  incurred  (Order  65,  r.  27  (49) ;  and  see  Harrison  v. 
Zeutner,  1881,  16  Ch.  D.  559). 

Unless  the  Court  otherwise  orders,  the  costs  of  applications  to  extend 
the  time  for  taking  any  proceeding  are  in  the  discretion  of  the  Master, 
who  is  not  to  allow  the  costs  of  more  than  one  extension  unless  he 
is  satisfied  that  such  extension  was  necessary  and  could  not  with  due 
diligence  have  been  avoided  (Order  65,  r.  27  (24)).  In  the  King's 
Bench  Division  the  costs  of  applications  for  extension  of  time  are  usually 
ordered  to  be  paid  by  the  applicant  (Eesolution  of  Masters,  Eebruary 
1904). 

As  to  evidence,  such  just  and  reasonable  charges  as  have  been 
incurred  in  procuring  evidence,  and  the  attendance  of  witnesses,  are 
to  be  allowed  (Order  65,  r.  27  (9)) ;  as  to  this,  see  Smith  v.  Buller,  1875, 
L.  R  19  Eq.  473;  Turnbull  v.  Janson,  1878,  3  C.  P.  D.  264;  Batley 
V.  Kynoch,  1875,  L.  R.  20  Eq.  632  ;  Mast  Stonehouse  Local  Board  v. 
Victoria  Brewery  Co.,  [1895]  2  Ch.  514;  Windham  v.  Bainton,  1888, 
21  Q.  B.  D.  199.  Costs  of  an  inspection  may  be  allowed  although 
the  inspection  was  by  agreement  between  the  parties  and  not  under 
an  ordev  {Ashworth  v.  English  Card  Co.,  [1904]  1  Ch.  702).  As  to  allow- 
ing costs  of  counsel's  view,  see  Leeds  Forge  Co.  v.  Deightons  Patent  Co., 
[1903]  1  Ch.  475.  Costs  of  a  shorthand  writer's  notes  of  the  evidence, 
and  copies  of  such  notes,  will  not  be  allowed  as  between  party  and  party 
without  a  special  direction  from  the  Court  {Kirkwood  v.  Webster,  1878, 
9  Ch.  D.  239),  and  only  under  special  circumstances  {Lee  Conservancy 
Board  v.  Button,  1879,  12  Ch.  D.  383;  Vernon  v.  Vestry  of  St.  James, 
Westminster,  1880,  16  Ch.  1).  473).  But  the  costs  of  a  shorthand  note 
of  the  judgment  below  are  always  allowed  by  the  Court  of  Appeal 
without  any  special  direction  {In  re  Medland,  1889,  41  Ch.  D.  476  ;  In 
re  De  Falbe,  [1901]  1  Ch.  523). 

All  necessary  and  proper  fees  to  counsel  for  advising,  drawing 
pleadings,  settling  affidavits,  etc.,  are  allowed  (Order  65,  r.  27  (15); 
Davies  v.  Marshall  (No.  2),  1861,  1  Drew.  &  Sm.  564;  62  E.  R.  494); 
but  subject  to  certain  restrictions  (r.  27  (16),  (44),  (45),  (46)).  The 
costs  of  two  counsel  will  be  allowed  in  most  cases,  even  though  both  are 
members  of  the  junior  bar  {ibid.  (47))  ;  but  the  cost  of  employing  more 
than  two  counsel  will  only  be  allowed  under  very  special  circumstances 


TAXATION;  TAXING-MASTERS  7 

(Smith  V.  Buller,  1875,  L.  R  19  Eq.  473  ;  Kirkwood  v.  Webster,  1878, 
9  Ch.  D.  239 ;  Peel  v.  L.  &  K-  W.  Ely.  Co.,  [1907]  1  Ch.  607).  Where  the 
judge  had  allowed  three  counsel  the  Court  of  Appeal  declined  to  inter- 
fere {Hartopp  V.  Hartopp,  1904,  20  T.  L.  E.  216).  The  costs  of  having 
drafts  settled  by  private  counsel,  when  they  have  already  been  settled  by 
one  of  the  conveyancing  counsel  to  the  Court,  are  not  allowed  without 
a  special  direction  to  that  effect  (Order  65,  r.  22).  As  to  the  costs  of  a 
counsel  employed  contrary  to  the  client's  express  instructions,  see  In  re 
Harrison,  [1908]  1  Ch.  282. 

The  amount  of  the  fees  paid  to  counsel  is  in  the  Taxing-Master's 
discretion,  with  which  the  Court  very  rarely  interferes  {Brown  v.  Sewell, 
1880,  16  Ch.  D.  517).  As  to  the  allowance  of  refresher  fees,  see  Order 
65,  r.  27  (48);  Cavendish  v.  Strutt,  [1904]  1  Ch.  524;  and  as  to  fees  to 
counsels'  clerks,  see  r.  27  (51).  No  fee  to  counsel  is  allowed  on  taxation 
unless  vouched  by  his  signature]  (^&^d,  r.  27  (52)).  The  allowances  in 
respect  of  fees  to  the  conveyancing  counsel  to  the  Court,  and  to 
accountants,  engineers,  and  other  scientific  persons,  are  left  to  the 
taxing-officer,  subject  to  an  appeal  to  the  judge,  whose  decision  is  final 
(r.  27  (36)).  As  to  costs  of  amendments,  see  Order  65,  r.  27  (31,  32). 
For  purposes  of  taxation  of  a  solicitor's  bill  under  sec.  37  of  the  Solicitors 
Act,  1843,  "  disbursements  "  means  actual  payments  before  delivery  of  the 
bill,  and  no  other  sums  claimed  as  disbursements  will  be  allowed  {Sadd 
v.  Grifin,  [1908]  2  K.  B.  510). 

A  special  allowance  may  in  a  proper  case  be  made  for  costs  of  agency 
correspondence  (r.  27  (10)),  attendance  on  a  Chancery  registrar  for  the 
purpose  of  settling  an  order  (r.  27  (11)),  and  attendance  at  judge's 
chambers  (r.  27  (12)).  Agency  charges  are  not  allowed  in  the  Chancery 
Division  where  the  London  firm  and  the  country  firm  have  a  common 
partner  {In  re  Borough  Commercial  and  Building  Society,  [1894]  1  Ch. 
289).  As  to  visiting  parties  or  their  solicitors  with  costs  for  non- 
attendance  or  neglect  on  proceedings  in  chambers,  see  Order  65, 
r.  27  (13). 

As  to  any  work  and  labour  properly  performed  and  not  specially 
provided  for,  the  same  or  similar  fees  will  be  allowed  as  were  customary 
before  the  Judicature  Acts  (Order  65,  r.  27  (30));  and  generally  the 
rules,  orders,  and  practice  of  any  Court  whose  jurisdiction  was  transferred 
to  the  High  Court  of  Justice  or  Court  of  Appeal,  relating  to  costs  and 
the  taxation  of  costs,  existing  prior  to  the  Judicature  Acts,  so  far  as 
they  are  not  inconsistent  with  the  Judicature  Acts  and  Rules,  remain 
in  force,  but  the  Taxing-Masters  have  power  to  revise  and  regulate 
the  practice  in  regard  to  taxation  of  costs,  and  to  the  allowance  of 
fees  so  as  to  assimilate  the  allowances  for  costs  and  to  secure  uniformity 
upon  all  taxations  so  far  as  may  be  practicable  and  expedient  (Order 
65,  r.  27  (37))  ;  see,  as  to  this  rule,  Fringle  v.  Gloag,  1879,  10  Ch.  D.  676 ; 
Sanderson  v.  Blyth  Theatre  Co.,  [1903]  2  K.  B.  p.  542. 

On  a  taxation  as  between  a  solicitor  and  his  own  client,  the  Taxing- 
Master,  in  addition  to  taxing  the  costs  properly  so  called,  takes  an 
account  of  all  sums  received  by  the  solicitor  "  of  or  on  account  of " 
the  client ;  as  to  what  sums  are  properly  included  in  such  an  account 
(commonly!  called  the  "cash  account"),  see  In  re  Le  Brasseur  &  Oakley, 
[1896]  2  Ch.  487. 

The  costs  of  drawing  bills  of  costs  are  allowed  when  there  is  litiga- 
tion either  hostile  or  friendly,  but  are  not  allowed  where  the  order 
is  to  tax  a  bill  alreadiy  delivered,  or  the   order  is  one   between  the 
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solicitor  and  his  own  client  for  delivery  of  a  bill  and  its  taxation ;  and 
the  rule  applies  in  the  case  of  the  costs  of  a  liquidator  in  a  voluntary 
winding-up  {In  re  National  Bank  of  Wales,  [1902]  2  Ch.  412). 

Review  of  Taxation. — Any  party  who  may  be  dissatisfied  with  the 
allowance  or  disallowance  by  a  taxing-officer  of  the  whole  or  any  part  of 
any  items,  may,  at  any  time  before  the  certificate  or  allocatur  is  signed, 
or  such  earlier  time  as  may  be  fixed  by  the  Master,  deliver  to  the  other 
party  interested,  and  carry  in  before  the  taxing-officer,  an  objection  in 
writing  to  such  allowance  or  disallowance,  specifying  by  a  list,  in  a  short 
and  concise  form,  the  items  objected  to  and  the  grounds  and  reasons  for 
such  objections,  and  may  thereupon  apply  to  the  taxing-officer  to  review 
the  taxation  in  respect  of  the  same.  The  Master  may,  if  he  think  fit, 
issue,  pending  the  consideration  of  such  objections,  a  cer^tificate  of  taxation 
or  allocatur  for  or  on  account  of  the  remainder  of  the  bill,  and  such 
further  certificate  or  allocatur  as  may  be  necessary  shall  be  issued  by 
the  Master  after  his  decision  upon  such  objections  (Order  65,  r.  27  (39)). 
Unless  objections  have  been  properly  carried  in  under  this  rule  an 
application  to  review  the  taxation  will  not  be  entertained  {Strousherg  v. 
Sanders,  1889,  38  W.  E.  117 ;  and  see  In  re  Hill,  1886,  33  Ch.  D. 
266).  But  where  the  objection  is  not  to  particular  items  but  to  the 
whole  of  the  Master's  finding,  it  is  not  necessary  that  the  objections 
should  have  been  carried  in  before  certificate  {In  re  Castle,  1887,  36 
Ch.  D.  194 ;  In  re  Fletcher  &  Dyson,  [1903]  2  Ch.  688 ;  Sparrow  v. 
Bill,  1881,  7  Q.  B.  D.  362 ;  8  Q.  B.  D.  479 ;  but  see  Craske  v.  Wade, 
1899,  80  L.  T.  380).  Items  in  a  cash  account  may  be  the  subject  of  an 
objection  {In  re  Scott  &  Baker,  1889,  33  Sol.  J.  270).  If  a  person 
who  is  not  a  party  to  the  order  for  taxation  desires  to  review  the 
taxation,  his  proper  course  is  to  move  to  have  the  order  set  aside 
{Charlton  v.  Charlton,  1882,  W.  K  183;  31  W.  R  237). 

Upon  such  application  the  Taxing-Master  will  reconsider  and 
review  his  taxation  upon  such  objections,  and  he  may,  if  he  think  fit, 
receive  further  evidence  in  respect  thereof,  and,  if  so  required  by  either 
party,  he  must  state  either  in  his  certificate  of  taxation  or  allocatur,  or 
by  reference  to  such  objection,  the  grounds  and  reasons  of  his  decision 
thereon,  and  any  special  facts  or  circumstances  relating  thereto  (Order  65, 
r.  27  (40) ;  and  see  Dashwood  v.  Magniac,  [1892]  W.  N.  54 ;  In  re  Mahon, 
[1893]  1  Ch.  507). 

Any  party  who  may  be  dissatisfied  with  the  Master's  certificate  or 
allocatur  as  to  any  item  or  part  of  an  item  which  may  have  been  so 
objected  to,  may  within  fourteen  days  from  the  date  of  the  certificate 
or  allocatur,  or  such  other  time  as  the  Court  or  Taxing-Master,  at  the 
time  he  signs  his  certificate  or  allocatur,  may  allow,  apply  to  a  judge 
at  chambers  for  an  order  to  review  the  taxation  as  to  the  same  item  or 
part  of  an  item,  and  the  judge  may  thereupon  make  such  order  as  he 
thinks  just ;  but  the  certificate  of  allocatur  of  the  Taxing-Master  will 
be  final  and  conclusive  as  to  all  matters  not  objected  to  in  manner 
aforesaid  {Hid.,  r.  27  (41);  Stevens  v.  Griffin,  [1897]  2  Q.  B.  368). 

The  application  will  be  heard  and  determined  by  the  judge  upon  the 
evidence  which  was  brought  in  before  the  Taxing-Master,  and  no  further 
evidence  can  be  received  unless  the  judge  otherwise  directs  {ibid.,  r.  27 
(42)).  "  The  mode  of  procedure  on  questions  of  this  kind  is  this :  the 
Taxing-Master  has  to  make  his  certificate ;  the  party  who  is  dissatisfied 
has  to  carry  in  objections  to  the  certificate ;  the  Taxing-Master  has  to 
answer  the  objections,  and  then  the  dissatisfied  party  appeals.     In  this 
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way  the  Court  before  whom  the  case  comes  knows  exactly  what  the 
facts  are"  {In  re  Le  Brasseur  &  Oakley,  [1896]  2  Ch.  p.  491, per  Lindley, 

L.J.). 

The  Court  will  not  interfere  with  the  decision  of  the  Taxing-Master 
unless  it  be  shown  that  he  has  proceeded  upon  a  wrong  principle,  or 
there  has  been  some  irregularity  in  the  proceedings,  or  the  matter  has 
not  been  properly  considered  {The  Neera,  1879,  5  P.  D,  118  ;  Hargreaves 
V.  Scott,  1879, 4  C.  P.  D.  21 ;  Oliver  v.  BoUns,  1894,  43  W.  R  137 ;  Budgett 
V.  Budgett,  [1895]  1  Ch.  202 ;  The  Seal,  1893,  37  Sol.  J.  842 ;  Fenton 
V.  Crickett,  1818,  3  Mad.  496;  56  E.  R  587;  Heming  v.  Leifchild,  1860, 
8  W.  K.  352;  9  ibid.  174;  Paddon  v.  Winch,  1875,  L.  R  20  Eq.  449). 

On  a  mere  question  of  amount  the  Master's  decision  will  not  be 
disturbed,  unless  there  has  been  some  very  gross  overcharge  {Smith  v. 
Buller,  1875,  L.  E.  19  Eq.  p.  474). 

An  order  dismissing  a  summons  to  review  the  taxation  of  a  solicitor's 
bill  under  the  Solicitors  Act,  1843,  is  not  final  but  interlocutory,  and  leave 
to  appeal  is  necessary  {In  re  Jerome,  [1907]  2  Ch.  145). 

Admiralty  —  Allowance  and  Taxation  of  Costs  in  Admiralty  and 
Prolate  Cases. — For  what  is  allowed  in  costs,  see  Order  65  of  the  Eules 
of  the  Supreme  Court,  and  Williams  and  Bruce,  Admiralty  Practice,  3rd 
ed.,  pp.  471,  704.  They  have  been  held  to  include  in  Admiralty  causes 
the  retention  of  a  third  counsel  where  over  £2000  of  damage  was  done 
by  collision  {The  Mammoth,  1884,  9  P.  D.  126);  the  necessary  expenses 
of  witnesses'  attendance  {The  Bahia,  1865,  L.  R  1  Ad.  &  Ec.  15);  the 
expenses  of  an  agent  employed  to  see  foreign  witnesses  at  an  outport, 
and  interpret  what  they  said  {The  Karla,  1864,  B.  &  L.  367);  the 
expenses  of  necessary  and  material  witnesses,  though  not  called  to  give 
evidence  {The  Rouen,  1862,  31  L.  J.  Ad.  132  ;  TheBiddick,  1868,  38  ibid. 
24) ;  and  as  between  solicitor  and  client,  charges  occasioned  by  postpone- 
ment of  trial  and  amendment  of  pleadings  though  caused  by  solicitor's 
negligence  {The  Papa  de  Rossie,  1878,  3  P.  D.  160).  But,  on  the  other 
hand,  money  paid  to  sureties  of  a  bail  bond  in  an  action  in  rem,  as  com- 
mission on  the  amount  of  bail,  is  not  allowed  as  costs  {TheNumida,  1885, 
10  P.  D.  158) ;  nor,  as  a  general  rule,  allowance  for  the  attendance  of  the 
country  solicitor  in  London,  though  this  is  within  the  discretion  of  the 
taxing-officer  (Barnes,  J.,  The  Soto,  [1893]  P.  73).  See  also  generally  The 
Kestrel,  1866,  L.  E.  1  Ad.  &  Ec.  79  ;  Admiralty  Court  Act,  1861,  s.  19  ;  The 
Cromwell,  1870,  L.  E.  3  Ad.  &  Ec.  317 ;  Order  32,  rr.  2, 4,  and  9  ;  Williams 
and  Bruce, pp.  464  et  seq.  The  ordinary  order  of  "judgment  with  costs " 
does  not  include  the  cost  of  a  transcript  of  the  shorthand  writer's  notes 
{The  Turret  Court,  1901,  9  Asp.  162;  84  L.  T.  331). 

Costs  may  be  allowed  on  either  the  "  higher  "  or  the  "  lower  "  scale ; 
the  "  higher  "  scale  is  allowed  when  so  ordered  by  the  Court  or  allowed 
by  the  Taxing-Master  under  directions  from  the  Court  in  any  cause  or 
special  grounds  arising  out  of  the  nature  and  importance  or  difficulty  or 
urgency  of  the  case  (see  The  Robin,  [1892]  P.  95,  Jeune,  J. ;  The  Horace, 
1884,  9  P.  D.  86 ;  Order  65,  r.  9).  As  regards  solicitor's  lien  for  costs,  see 
The  Araminta,  1856,  Swa.  Ad.  81 ;  The  Jeff  Davis,  1867,  L.  E.  2  Ad.  &  Ec.  1 ; 
The  Oneiza,  1872,  L.  R  4  Ad.  &  Ec.  36,  and  The  Leader,  1868,  2  iUd.  314 ; 
The  Olive,  1859,  Swa.  Ad.  427  ;  The  Philippine,  1867,  L.  R  1  Ad.  &  Ec.  309 ; 
TheReinrich,  1872,  L.  R  3  Ad.  &  Ec.  505 ;  The  SoUomsten,  1866,  libid.2^Z; 
The  Livietta,  1883,  8  P.  D.  209 ;  The  Rope,  ibid.  144 ;  The  Paris,  [1896] 
P.  77 ;  and  see  Solicitor. 

The  taxation  of  costs  in  actions  proceeding  in  the  principal  registry 
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is  made  by  the  Admiralty  or  assistant  registrar,  who  may  also,  when 
directed  by  the  Court,  tax  those  in  proceedings  taken  in  district  registries. 
If  proceedings  have  been  taken  in  the  Liverpool  registry,  the  Liverpool 
Admiralty  district  registrar  taxes  the  costs  unless  the  Court  otherwise 
order.  With  regard  to  proceedings  in  other  registries  under  Order  35, 
r.  4,  "  where  final  judgment  is  entered  in  a  district  registry,  costs  are 
to  be  taxed  there  unless  the  Court  otherwise  order ; "  but  it  is  doubtful 
how  far  this  rule  applies  to  Admiralty  actions,  final  judgment  in  these 
actions  never  being  in  practice  entered  (Williams  and  Bruce,  476).  For 
the  jurisdiction  of  the  taxing-officer,  and  the  procedure  to  obtain  taxation 
and  on  taxation,  which  are  governed  by  the  general  Eules  of  the  Supreme 
Court  and  the  old  Admiralty  Rules  and  Practice  (Order  65,  r.  27,  s.  37), 
see  Williams  and  Bruce,  476-478.  Where  an  agent  has  been  employed 
at  an  outport,  a  practice  to  carry  in  a  separate  bill,  known  as  the  outport 
charges  bill,  in  addition  to  the  bill  of  costs,  has  been  disapproved  of  {The 
City  of  Brussels,  1873,  L.  R.  4  Ad.  &  Ec.  194),  but  has  been  revived 
(Williams  and  Bruce,  477).  Objection  to  taxation  may  be  made  at  any 
time  before  the  certificate  or  allocatur  of  the  taxing-otficer  is  signed, 
and  upon  application  to  that  effect  the  taxing-officer  reviews  the  taxation. 
After  the  certificate  or  allocatur  has  been  signed,  application  to  review 
taxation  may  be  made,  within  fourteen  days,  to  the  judge  at  chambers, 
for  the  registrar  cannot  review  taxations  of  costs ;  the  certificate  of  the 
registrar  is  conclusive  as  to  all  matters  not  objected  to  (Order  54,  r.  12), 
and  unless  an  order  for  fresh  evidence  is  made  by  the  judge  the  applica- 
tion is  based  on  the  evidence  laid  before  the  taxing-officer  (Order  65, 
r.  27).  The  Court  will  not  ordinarily  interfere  with  the  registrar's 
taxation  unless  his  decision  is  erroneous  in  principle  (T'/ie  Cromwell,  1870, 
L.  R.  3  Ad.  &  Ec.  316;  TheNeera,  1879,  5  P.  D.  118 ;  The  Soto,  [1893] 
P.  73 ;  Williams  and  Bruce,  467).  A  judgment  for  costs  carries 
interest  at  4  per  cent.,  not  only  from  the  date  of  the  Taxing-Master's 
allocatur,  but  also  from  the  date  of  the  judgment  or  the  time  specified 
for  that  purpose  in  the  judgment  {The  Jones  Brothers,  1877,  3  Asp.  478 ; 
Williams  and  Bruce,  470).  The  High  Court  (Admiralty  Division)  has 
also  power  to  review  taxation  of  costs  in  Vice-Admiralty  {q.v.)  causes 
(Williams  and  Bruce,  483). 

Probate. — The  details  of  costs  in  non-contentious  business  and  in  con- 
tentious business  are  given  in  Tristram  and  Coote,  passim  ;  and  reference 
may  be  made  to  the  following  cases  : — Generally  for  taxation  of  costs, 
Braine  v.  Braine,  1858,  1  Sw.  &  Tr.  271,  discretion  of  registrar  as  to 
counsel  and  witnesses ;  Edwards  v.  Payne,  1859,  ibid.  276,  issues  found 
distributively ;  Jeffry  v.  Jeffry,  1859,  28  L.  J.  P.  &  M.  43,  costs  of  unsuc- 
cessful party  out  of  estate  not  paid  as  between  solicitor  and  client ;  for 
stay  of  proceedings  till  costs  in  previous  action  paid,  see  Hankin  v. 
Turner,  1878,  48  L.  J.  P.  &  M.  38;  Peters  v.  Tilly,  1886,  11  P.  D.  145  ; 
for  solicitor's  lien  for  costs  in  probate  actions,  see  Barnes  v.  Durham, 
1869,  L.  R.  1  P.  &  D.  728 ;  Holditch  v.  Carter,  1873,  3  ibid.  115  ;  conduct 
money  in  probate  proceedings.  In  the  Goods  of  Wyatt,  [1898J  P.  15; 
Townendv.  Townend,  [1907]  P.  239w. ;  costs  of  separate  counsel,  ^a^s/iaw; 
V.  Pimm,  [1900]  P.  148. 

The  rules  governing  taxation  are  stated  in  Order  65,  r.  27.  The 
taxation  is  made  by  the  taxing  registrar,  and  objections  may  be  taken, 
which  are  considered  by  the  registrar.  Any  party  dissatisfied  can  take 
out  a  summons  for  review  of  taxation,  which  is  heard  by  the  judge 
(Tristram  and  Coote,  pp.  497,  498).    A  registrar  cannot  review  taxation 
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(Order  54,  r.  12 ;  Tristram  and  Coote,  358;  and  see  White  Book  (1908), 
p.  962). 

See  Dan.  Ch.Pr.,  7th  ed.,  vol.  i.  pp.  1009  et  seq.;  Morgan  andWurtzburg 
on  Costs,  pp.  467  et  seq.;  Seton,  Judgrnents,  6th  ed,,  vol.  i.  pp.  246  et  seq.; 
Tristram  and  Coote,  Probate  Practice,  1906,  14th  ed. 

Tea. — Tea  is  subject  to  a  Customs  duty  on  import,  at  present 
5d.  the  lb,  (7  Edw.  vii.  c.  7,  s.  1),  and  to  the  general  regulations  of 
the  Customs  laws  on  its  import  or  export.  Extracts  of  tea  may  not 
be  imported,  except  in  transit  or  for  exportation  (39  &  40  Vict.  c.  36, 
s.  42).  Tea  dealers  were  till  1867,  but  are  not  now,  required  to  register 
their  premises  (30  &  31  Vict.  c.  98,  s.  8). 

In  addition  to  the  provisions  of  the  Sale  of  Food  and  Drugs  Acts 
(see  Adulteration)  adulteration  of  tea  is  specially  dealt  with  by  Acts 
of  1724  (11  Geo.  i.  c.  30),  1730  (4  Geo.  ii.  c.  14),  and  1776  (17  Geo.  iii.  c.  29), 
mainly  from  the  excise  point  of  view.  Fabrication  of  tea  with  catechu  or 
any  drug  or  leaf  not  being  tea  leaf  is  punishable  by  penalty  of  £100 
(11  Geo.  I.  c.  30,  s.  5),  Sophistication  of  tea,  or  making  up  sloe  leaves  or 
liquorice  leaves  or  exhausted  tea  leaves,  in  imitation  of  tea,  is  punishable 
by  a  penalty  of  £10  (4  Geo.  ii.  c.  14,  s.  11).  The  offence  is  further  defined, 
the  penalty  made  £5,  and  provision  made  for  search  by  excise  officers, 
and  proceedings  against  offenders  by  17  Geo.  ill.  c.  29.  These  Acts  are 
enforced  by  the  Inland  Eevenue  authorities.  The  Customs  authorities 
are  bound  to  examine  all  tea  imported  as  merchandise  to  see  if  it  is 
exhausted  or  unfit  for  human  consumption,  and,  if  necessary,  to  have 
it  analysed  (38  &  39  Vict.  c.  63,  ss.  30,  31). 

Teach  and  Instruct. — A  contract  in  articles  of  apprentice- 
ship that  the  master  will  "teach  and  instruct"  the  apprentice  the 
particular  business  implies,  in  the  absence  of  any  contrary  stipulation, 
that  this  covenant  will  be  performed  at  the  place  where  the  master  is 
carrying  on  the  business  at  the  date  of  the  articles  or  within  a  reason- 
able distance  of  that  place,  at  all  events  if  the  apprentice  does  not 
board  and  lodge  in  his  master's  house  {Eaton  v.  Western,  1882,  52  L.  J. 
Q.  B.  41). 

Team  Work. — A  clause  in  the  lease  of  a  farm  that  the  tenant 
will  perform  each  year  for  the  landlord  a  certain  amount  of  "  team 
work,"  extends  to  other  than  agricultural  work ;  but  it  does  not  oblige 
the  tenant  to  find  a  cart,  plough,  or  other  vehicle  necessary  for  the 
performance  of  the  work  {Marlborough  {Duke  of)  v.  Osborn,  1864,  33 
L.  J.  Q.  B.  148). 

Technical  Instruction.  —  1.  Technical  instruction  in 
public  elementary  schools  is  to  some  extent  encouraged  and  paid  for 
out  of  public  money,  under  the  Code  or  Eegulations  of  the  Board  of 
Education  (see  Code  of  1907  [Cd.  3594]).  This  is  unaffected  by  the 
statutes  next  to  be  dealt  with. 

2.  In  endowed  schools,  not  of  an  elementary  character,  provision 
is  in  certain  cases  made  for  such  education  by  the  Orders  in  Council 
approving  schemes  for  such  schools  prepared  by  the  Charity  Com- 
mission, under  the  Endowed  Schools  Act,  1869,  32  &  33  Vict.  c.  56,  s.  9. 
An  annual  report  of  these  schemes  is  required  to  be  made  (see  36  &  37 
Vict.  c.  87,  8. 16).   This  report  is  now  made  to  the  King,  not,  as  formerly, 
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to  the  Committee  of  the  Council  on  Education  (Board  of  Education 
(Powers)  Order  in  Council,  1902),  and  is  included  in  the  General  Annual 
Eeport  of  the  Board  of  Education  (see  Keport  of  the  Board  for  1906- 
1907  [Cd.  3862]). 

In  Wales  and  Monmouthshire  under  an  Act  of  1889  (52  &  53  Vict. c. 40) 
joint  education  committees  appointed  for  a  county  or  county  borough  (ss.  5, 
16),  partly  by  the  Council,  partly  by  the  Education  Department,  framed 
schemes  for  intermediate  and  technical  education,  specifying  the  local 
endowments  (as  defined  in  s.  12)  which  they  thought  should  be  utilised 
for  carrying  out  the  scheme,  which,  when  framed,  was  submitted  to  the 
Charity  Commission,  and  was  after  inquiry,  if  necessary,  dealt  with  as 
a  scheme  originally  framed  by  them  under  the  Endowed  Schools  Act. 
The  scheme  was  not  to  include  provision  for  contribution  out  of  the 
county  or  borough  rate  without  the  consent  of  the  county  or  borough 
council  (ss.  4,  7,  8,  16  (2)),  and  with  certain  exceptions  might  not 
provide  for  denominational  religious  teaching  (s.  4).  The  powers  of  the 
joint  committees  were  originally  given  for  three  years  only,  and  were  then 
continued  by  the  Expiring  Laws  Continuance  Acts  (see  60  &  61  Vict, 
c.  54).  Provision  was  made  for  a  Treasury  contribution  to  each  county 
in  respect  of  its  schools  (52  &  53  Vict.  c.  40,  s.  9),  if  found  efficient  on 
inspection,  and  the  county  might  utilise  the  technical  instruction  grant 
in  aid  of  such  schools  (53  &  54  Vict.  c.  60,  s.  1  (4)),  in  addition  to  the 
county  contribution.  The  definition  of  technical  education  (s.  17)  differs 
somewhat  from  that  of  "technical  instruction"  next  to  be  considered. 
The  powers  of  the  Education  Committees  are  now,  by  sec.  17  (8)  of 
the  Education  Act,  1902,  2  Edw.  vii.  c.  421,  transferred  to  the  local 
education  authority. 

3.  Under  another  Act  of  1889  (52  &  53  Vict.  c.  76)  councils  of  all 
counties  and  boroughs  and  urban  districts  might  supply  or  aid  the 
supply  of  technical  or  manual  instruction,  to  an  extent  not  exceeding 
Id.  in  the  £  on  the  valuation  of  the  area  affected.  This  Act  is  now 
repealed  for  all  England  and  Wales,  save  London,  by  the  Education  Act 
of  1903  (Sched.  IV.),  and  for  London  by  the  Education  (London)  Act, 
1903,  3  Edw.  VII.  c.  24,  s.  5  (1). 

The  above-mentioned  powers  led  in  1891  to  provisions  for  transfer- 
ring to  local  authorities  certain  schools  of  science  and  art  (54  &  55 
Vict.  c.  61),  and  in  1892  to  the  grant  of  powers  to  the  governing 
bodies  of  technical  and  industrial  institutions  to  make  by-laws  and 
acquire  lands  by  agreement  (55  &  56  Vict.  c.  29).  These  two  latter  acts 
are  still  in  force.  But  the  Technical  Instruction  Act,  1891,  54  Vict, 
c.  4,  is,  like  that  of  1889,  repealed  by  the  Education  Acts  of  1902  and 
1903.  The  local  education  authorities  set  up  by  the  Education  Act, 
1902,  and  for  London  by  the  Act  of  1903,  have  now  power  to  supply 
technical  as  well  as  other  forms  of  education  other  than  elementary 
under  their  general  powers  (see  Education  Act,  1902,  s.  2),  and  certain 
liabilities  created  under  the  Technical  Instruction  Acts  are  transferred 
to  the  local  education  authorities  under  the  Education  Acts  of  1902  and 
1903  (see  Education  Act,  1902,  Sched.  11.  s.  4). 

Teding'  Penny,  tething  penny,  or  tithing  penny,  was  a  small 
duty  or  payment  to  the  sheriff  from  each  tithing  towards  the  charge 
of  keeping  Courts,  etc.  (Tomlins,  Law  Diet), 
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Telegraph, 
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(1)  History — 
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In  this  article  the  term  "telegraph"  is  used  to  designate  any 
apparatus  for  transmitting  communications  by  means  of  electric  signals. 
Such  apparatus  generally  consists  of  an  extended  wire,  to  the  ends  of 
which  are  attached  certain  instruments,  respectively  used  for  sending 
and  receiving  signals  transmitted  through  the  wire,  and  which  instru- 
ments are  connected  with  batteries  producing  electric  currents.  The 
more  modern  development  of  electrical  science  generally  known  as 
"  wireless  telegraphy  "  is  noticed  below,  p.  17. 

I.  Inland  Telegraphs. 

(1)  History — (a)  Before  the  Telegraph  Acts. — The  history  of  the  electric 
telegraph  in  its  legal  aspects,  so  far  as  relates  to  the  United  Kingdom,  may 
be  considered  to  have  commenced  with  the  grant  in  the  year  1836  to  Cooke 
and  Wheatstone  of  letters  patent  for  a  certain  invention  described  as 
"improvements  in  giving  signals  and  sounding  alarums  in  distant  places 
by  means  of  electric  currents  transmitted  through  metallic  circuits,"  within 
England  and  Wales. 

The  privilege  thus  created  was  extended  in  successive  years  down  to 
1845  by  other  patents  in  England,  Scotland,  and  Ireland  granted  to  the 
same  inventors.  Meanwhile  the  telegraph  had  been  established  on  certain 
railways,  and  employed  principally  for  railway  purposes ;  but  its  usefulness 
in  connection  with  the  administration  of  the  law  was  speedily  demonstrated 
in  the  effective  aid  it  rendered  in  the  arrest  of  the  murderer  Tawell  (1845), 
besides  other  notorious  criminals  (Dr.  Lardner,  2'he  Electric  Telegraph,  s.  250). 

The  legislature  promptly  adopted  the  invention  for  public  purposes  by 
providing  in  the  Kegulation  of  Railways  Act,  1844,  for  the  establishment 
along  railway  lines  of  electric  telegraphs  for  Her  Majesty's  service,  with 
powers  of  subsidiary  use  thereof  for  railway  purposes  ;  and  with  the  impor- 
tant provision  that  such  telegraphs  should,  subject  to  such  prior  uses,  "  be 
open  for  the  sending  and  receiving  of  messages  by  all  persons  alike  without 
favour  or  preference"  (7  &  8  Vict.  c.  85,  ss.  13,  14). 

Those  inventions  having  "  been  found  to  be  of  great  public  benefit  and 
utility,"  their  extended  use  was  effected  by  an  Act  of  1846  (9  Vict.  c.  xliv.), 
which  created  the  Electric  Telegraph  Company,  and  empowered  them  to  work 
the  several  patents  therein  mentioned,  to  lay  lines  along  streets,  etc.  This 
Act  also  provided  for  the  equal  use  by  the  public  of  the  company's  telegraphs, 
subject  to  the  priority  of  messages  "on  Her  Majesty's  service."  Various 
amendment  Acts  subsequently  enlarged  this  company's  powers. 

The  Magnetic  Telegraph  Company  was  formed  in  1851,  and  empowered  by 
an  Act  (14  &  15  Vict.  c.  cxviii.)  to  work  certain  other  letters  patent,  with 
similar  powers  to  those  conferred  on  the  pioneer  company  before  mentioned, 
and  with  equivalent  provisions  in  favour  of  the  public.  This  company 
subsequently  extended  its  operations  to  Ireland  by  means  of  a  submarine 
cable,  and  was  thereupon  reconstructed  as  the  British  and  Irish  Magnetic 
Telegraph  Company. 

The  main  lines  of  both  the  companies  already  named  were  constructed 
along  railways  throughout  the  United  Kingdom,  under  agreements  with 
various  railway  companies,  the  telegraphs  being  extended  from  the  railways 
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into  towns,  etc.,  under  powers  conferred  by  the  Acts  above  cited.  Those 
agreements  in  general  provided  (in  addition  to  the  principal  matter  of  way- 
leave  for  the  telegraph  company's  lines)  for  working  the  telegraphs  at  the 
railway  company's  stations,  and  other  matters  mutually  beneficial  to  the 
parties.  By  virtue  of  such  arrangements  a  large  number  of  railway  com- 
panies acquired  valuable  interests  in  telegraphic  business,  which  ultimately 
became  matters  of  considerable  pecuniary  importance  in  relation  to  the 
acquisition  of  the  telegraphs  by  the  State. 

Another  company,  the  United  Kingdom  Electric  Telegraph  Company,  was 
also  formed  in  1851,  and  empowered  by  Act  (14  &  15  Vict.  c.  cxxxvii.)  to 
purchase  and  work  certain  other  letters  patent.  But  as  this  company  had 
no  powers  to  construct  road  lines  under  their  Act,  nor  any  agreement  with 
any  of  the  railway  companies  connecting  the  metropolis  with  the  great 
business  centres  in  the  north,  it  had  recourse  to  canals  and  the  public  roads, 
and  placed  portions  of  its  lines  in  tubes  under  ground,  and  other  portions 
overhead  along  the  waste  parts  of  highways,  under  certain  consents  granted 
for  the  purpose  by  road  trustees.  This  induced  a  prosecution  in  the  first 
instance  by  the  Attorney-General,  by  whom  an  information  and  bill  were 
filed,  complaining  of  those  acts  as  a  nuisance  to  the  public  and  as  an  invasion 
of  the  rights  of  the  owner  of  adjacent  land  in  the  soil  of  the  road.  The 
Court  refused  to  grant  an  injunction  until  the  legal  right  had  been  established 
(A.-G.  V.  United  Kingdom  Electric  Telegraph  Co.,  1861,  31  L.  J.  Ch.  329). 
Thereupon  an  indictment  was  preferred  against  the  company  for  a  nuisance 
at  common  law  at  the  Buckinghamshire  Assizes,  before  Martin,  B.,  upon 
whose  ruling  a  verdict  of  guilty  was  found  against  the  company.  Upon 
motion  for  a  new  trial  on  the  ground  of  misdirection,  that  conviction  was 
affirmed  (R.  v.  United  Kingdom  Electric  Telegraph  Co.,  1862,  31  L.  J.  N.  S. 
M.  C.  166). 

(h)  Under  the  Telegraph  Acts. — The  great  development  of  telegraphic 
business  already  effected  through  the  operations  of  the  three  principal 
telegraph  companies  above  named,  and  of  several  subsidiary  companies 
of  the  same  kind,  and  the  prospective  increase  and  extension  of  similar 
undertakings,  induced  the  passing  of  a  general  Act — the  Telegraph  Act, 
1863 — "  to  regulate  the  exercise  of  powers  under  special  Acts  for  the 
construction  and  maintenance  of  telegraphs."  This  statute  not  only 
constituted  the  general  law  on  the  subject  during  the  continuance  of 
the  telegraph  companies  specially  authorised,  but,  notwithstanding  the 
transfer  under  the  Telegraph  Acts,  1868-1869,  of  their  undertakings  to 
the  State,  still  remains  the  principal  Act  regulating  the  constructive 
part  of  the  telegraphic  system  of  the  kingdom  under  the  Postmaster- 
General.  Its  chief  provisions  will  therefore  be  more  conveniently 
considered  subsequently  (see  post  (2),  Construction). 

The  next  important  event  to  be  noticed  was  the  passing  of  the 
Telegraph  Act,  1868,  31  &  32  Vict.  c.  110,  which  conferred  on  His 
Majesty's  Postmaster-General  powers  to  acquire,  work,  and  maintain 
electric  telegraphs  in  connection  with  the  administration  of  the  Post 
Office  within  the  United  Kingdom.  The  bill  was  the  subject  of  elaborate 
inquiry  by  a  Select  Committee,  who  reported  their  opinion  (inter  alia) 
■"  that  it  is  not  desirable  that  the  transmission  of  messages  for  the  public 
should  become  the  monopoly  of  the  Post  Office"  (Pari.  Papers,  1868, 
No.  435).  By  sees.  4,  5,  6,  and  7  of  the  Act  the  Postmaster-General  is 
empowered  to  purchase  the  undertakings  of  telegraph  companies  (except 
certain  submarine  telegraph  companies  therein  named);  the  rights  of 
other  parties  under  existing  agreements  affecting  the  acquired  under- 
takings being  preserved. 
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A  railway  company  having  under  agreement  with  a  telegraph  com- 
pany the  exclusive  use  of  one  wire  for  railway  purposes  during  a  given 
term,  had  no  interest  in  such  telegraph  which  entitled  them  to  require 
the  Postmaster-General  to  purchase  it  under  the  Act  (Cowes  and  Newport 
Ely.  Co.  V.  Board  of  Trade,  1874,  43  L.  J.  Q.  B.  242;  see  also  B.  v. 
Coleridge,  1876,  45  L.  J.  Q.  B.  649). 

Sec.  8  of  the  Act  contains  special  provisions  as  to  the  terms  of 
acquisition  by  the  Postmaster-General  of  the  undertakings  of  the  three 
principal  telegraph  companies  hereinbefore  named,  including  compensa- 
tion to  their  officers  and  clerks  (see  B.  v.  Postmaster-General,  1875, 
32  L.  T.  559 ;  S.  C,  1876,  1  Q.  B.  D.  658 ;  affirmed  1878,  3  Q.  B.  D. 
428). 

Sec.  9  provides  for  the  acquisition  by  the  Postmaster-General  of  the 
interests  of  certain  railway  companies  therein  specifically  named  in 
telegraphs  located  upon  their  systems,  including  the  transfer  of  tele- 
graphic plant,  and  a  perpetual  right  of  way  for  the  Postmaster-General's 
poles  and  wires,  upon  prescribed  terms,  and  the  payment  of  certain 
sums  to  be  settled  in  default  of  agreement  by  arbitration.  Numerous 
claims  for  compensation  under  this  enactment  have  been  determined 
accordingly.  Some  other  legal  questions  also  arising  out  of  the  pro- 
visions stated  have  been  judicially  decided.  See  B.  v.  Metropolitan  Bly. 
Co.,  48  L.  T.  367,  and  50  L.  T.  6,  C.  A.,  as  to  compensation  for  Post- 
master-General's perpetual  right  of  way ;  Great  Western  Bly.  Co.  v.  B., 
1888,  4  T.  L.  R.  383,  C.  A.;  and  Postmaster-General  v.  Great  Western 
Bly.  Co.,  1889  (H.  L.),  5  T.  L.  R.  714,  as  to  cost  of  alterations  of  telegraphs 
on  railway  company's  system. 

Further  arrangements  between  the  Postmaster-General  and  certain 
railway  companies  and  others  are  contained  in  several  agreements 
scheduled  to  the  Act  and  thereby  confirmed  (s.  13). 

By  sec.  14  of  this  Act  the  Postmaster-General  is  empowered  to  lease 
any  part  of  the  property  acquired. 

Sec.  15  prescribes  the  maximum  uniform  charges  for  the  transmission 
of  messages  throughout  the  United  Kingdom,  and  the  conditions  of 
delivery.  The  regulation  rates  for  transmission  charged  accordingly 
have  been  subsequently  greatly  reduced  under  the  Telegraph  Act,  1885, 
48  &  49  Vict.  c.  58 ;  and  further  provisions  as  to  delivery  more  advan- 
tageous to  the  public  have  been  substituted  by  the  Telegraph  Act,  1897, 
60  &  61  Vict.  c.  41. 

Sec.  16  contains  important  provisions  for  the  transmission  of  "press 
messages  "  for  newspapers,  etc. 

Sec.  22  provides  that  all  property  acquired  by  the  Postmaster- 
General  under  the  Act  shall  be  assessable  and  rateable  in  respect  to 
local  municipal  and  parochial  rates,  etc.,  at  sums  not  exceeding  the 
rateable  value  at  which  such  property  was  properly  assessed  at  such 
acquisition.  The  liability  of  a  telegraph  company  to  be  assessed  to  the 
poor-rate  in  respect  of  posts  and  wires  fixed  and  placed  had  been  already 
decided  (see  Electric  Telegraph  Co.  v.  Ov.  Salford,  1855,  24  L.  J.  N.  S. 
M.  C.  146),  In  1873  a  London  vestry  applied  for  a  mandamus  to 
compel  the  Postmaster-General  under  this  enactment  to  pay  poor-rates 
upon  posts  and  wires  so  acquired,  at  a  rateable  value  fixed  by  an  assess- 
ment committee.  It  was  held  that  no  duty  is  cast  by  the  Telegraph 
Acts  on  the  Postmaster-General  to  pay  the  rates  imposed,  and  that  he 
cannot  be  forced  by  mandamus  to  pay  rates  so  fixed  {B.  {Marylehone 
Vestry)  v.  Postmaster-General,  28  L.  T.  337).     The  rateability  of  property 
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acquired  by  the  Post  Office  from  a  company  for  telegraphic  purposes 
subsists  notwithstanding  that  all  use  of  the  property  for  those  purposes 
has  ceased,  but  is  assessable  only  at  the  rateable  value  at  which  such 
property  could  have  been  properly  assessed  at  the  time  of  the  acquisition 
(St.  Gabriel,  Fejichurchw.  Williams,  1886,  16  Q.  B.  D.  649). 

Before  any  purchase  under  the  Act  of  1868  was  completed  the  Tele- 
graph Act,  1869,  was  passed,  the  principal  purpose  of  which  measure 
appears  in  the  recital  that  "  in  order  to  protect  the  public  revenue  it  is 
expedient  that  similar  powers  to  those  conferred  upon  the  public  with 
respect  to  the  exclusive  privilege  of  conveying  letters  should  be  enacted 
with  reference  to  the  transmission  of  public  telegraphic  messages  within 
the  United  Kingdom."  The  monopoly  was  created  and  conferred 
accordingly,  as  already  narrated.  See  Post  Office,  II.  Monopoly ;  see 
also  Telephone. 

This  Act  contains  further  provisions  as  to  the  compulsory  purchase 
of  telegraphic  undertakings,  and  the  payment  of  the  purchase-moneys 
thereof.  It  also  directs  that  the  gross  revenue  received  for  telegraphic 
business  shall  be  paid  into  the  Exchequer,  and  all  expenses  in  respect 
thereof  shall  be  paid  out  of  moneys  voted  by  Parliament,  thus  placing 
postal  and  telegraph  finance  under  identical  conditions. 

In  thus  effecting  the  transfer  to  the  State  of  the  entire  telegraphic 
business  originating  and  terminating  within  the  kingdom,  the  legislature 
preserved  no  part  of  the  several  liabilities  at  common  law  of  the  telegraph 
companies  by  whom  that  business  was  previously  transacted,  with  the 
single  exception  of  the  obligation  as  to  the  production  of  telegrams  as 
legal  evidence.  Sec.  23  of  the  Telegraph  Act,  1869,  which  declares 
every  telegram  to  be  a  "  post  letter  "  (see  Post  Office),  enacts  that — 

Nothing  in  this  Act  contained  shall  have  the  effect  of  relieving  any  officer 
of  the  Post  Office  from  any  liability  which  would,  but  for  the  passing  of  this 
Act,  have  attached  to  a  telegraph  company  or  to  any  company  or  person  to 
produce  in  any  Court  of  law,  when  duly  required  to  do  so,  any  telegram. 

So  far  as  civil  actions  and  criminal  proceedings  are  concerned,  no 
difficulty  has  in  practice  been  experienced,  since  the  transfer  of  the 
telegraphs  to  the  State,  in  procuring  the  production  of  telegrams  relevant 
to  the  issue  (see  e.g.  M'Blain  v.  Cross,  1871,  25  L.  T.  804);  but  in  the 
case  of  several  election  petitions  important  questions  incident  to  the 
matter  have  been  raised.  In  the  Coventry  Case,  1869,  1  O'M.  &  H.  104, 
it  was  held  by  Willes,  J.,  that  a  telegraph  company  duly  required  by 
subpoena  to  produce  certain  telegrams  was  bound  by  law  to  do  so.  In 
the  Taunton  Case,  1872,  2  O'M.  &  H.  72,  a  subpoena  was  served  on  a 
Post  Office  official  directing  him  to  produce  all  telegrams  sent  to  and 
from  Taunton  within  certain  dates ;  the  officer  refused  to  produce  them 
without  the  authority  of  the  Court,  and  the  judge  declined  to  give  any 
direction  in  the  matter.  In  the  Stroud  Case,  1874,  2  O'M.  &  H.  110, 
the  official  witness  was  required  to  produce,  under  subpoena,  certain 
telegrams  between  specified  persons  not  parties  to  the  proceedings,  but 
he  declined  to  do  so,  having  regard  to  sec.  23  of  T.  A.,  1868,  making 
"  disclosure "  of  telegrams  a  misdemeanor,  without  the  direction  of  the 
Court,  and  the  judge  (Bramwell,  B.)  declined  to  give  any  direction.  In 
the  Bolton  Case,  1874,  2  O'M.  &  H.  138,  the  official  witness  was  required 
to  produce  an  original  telegram  sent  by  a  person  who  was  a  witness  in 
the  proceedings,  and  the  transcript  of  that  message  having  already  been 
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produced,  the  Court  directed  the  production  of  the  original  for  the  pur- 
pose of  identity,  and  it  was  produced  accordingly.  In  the  Harioich  Casey 
1880,  3  O'M.  &  H,  61,  the  Court  was  asked  to  make  an  order  for  the 
production  of  all  telegrams  from  Harwich  at  the  time  of  the  election 
(about  three  weeks).  The  Court,  after  considering  the  preceding  cases, 
made  an  order  accordingly. 

Wireless  Telegraphy. — The  Wireless  Telegraphy  Act,  1904, 4  Edw.  vii. 
c.  24,  enacts,  sec.  1 :  "  (1)  A  person  shall  not  establish  any  wireless 
telegraph  station,  or  instal  or  work  any  apparatus  for  wireless  tele- 
graphy, in  any  place  or  on  board  any  British  ship  except  under  and 
in  accordance  with  a  licence  granted  in  that  behalf  by  the  Postmaster- 
General,"  upon  the  terms,  conditions,  and  restrictions,  and  subject  to  the 
provisions  and  penalties  for  impeachment  thereof,  prescribed  in  that 
section,  which  also  includes  the  following  definition  : — "  (7)  The  expression 
'  wireless  telegraphy '  means  any  system  of  communication  by  telegraph 
as  defined  in  the  Telegraph  Acts,  1863  to  1904,  without  the  aid  of  any 
wire  connecting  the  points  from  and  at  which  the  messages  or  other 
communications  are  sent  and  received:  Provided  that  nothing  in  this 
Act  shall  prevent  any  person  from  making  or  using  electrical  apparatus 
for  actuating  machinery  or  for  any  purpose  other  than  the  transmission 
of  messages."  Sec.  2  provides  for  licences  for  the  purpose  of  experiments- 
in  wireless  telegraphy,  and  for  the  supply  of  messages  to  newspapers, 
and  exempts  from  rent  or  royalty  telegrams  within  the  first  and  second 
exceptions  from  the  exclusive  privilege  of  the  Postmaster-General  under 
the  Telegraph  Act,  1869,  s.  5  (see  Post  Office,  Vol.  XL  p.  348).  Sec.  3 
defines  the  extent  of  the  Act — "the  whole  of  the  British  islands,"  and 
all  British  ships  "  in  territorial  waters,"  and  prohibits  the  working  of 
wireless  telegraphy  on  any  foreign  ship  in  territorial  waters,  except  in 
accordance  with  regulations  prescribed.  The  term  of  duration  is  fixed 
by  sec.  6  until  July  31, 1906,  which  date,  by  a  later  Act  (6  Edw.  vii.  c.  13), 
is  extended  to  December  31,  1909.  The  Postmaster-General  has  made 
and  issued  regulations  under  this  Act,  dated  June  20,  1908. 

Other  Telegraph  Acts  which  have  been  successively  passed  since  the- 
principal  Acts  of  1868-1869  have  been  already  mentioned,  or  are  here- 
inafter referred  to,  sufficiently  for  the  present  purpose  of  historical 
review.  It  now  remains  to  consider  the  ehect  of  the  existing  legislation 
with  regard  to  the  construction  and  maintenance  of  telegraphs  within 
the  United  Kingdom.  For  this  purpose  it  is  necessary  to  notice  the- 
chief  provisions  affecting  the  public  in  general  of  the  Telegraph  Act, 
1863,  as  amended  and  supplemented  by  later  legislation ;  each  Act  being 
distinguished  by  the  letters  T.  A.  and  the  year  of  enactment. 

(2)  Construction  of  Inland  Telegraphs — Poivers. — By  T.  A.,  1863,  s.  6, 
the  company,  [i.e.  every  company  authorised  by  special  Act  of  Parliament- 
to  construct  and  maintain  telegraphs  (s.  2),  and  now  the  Postmaster- 
General  (T.  A.,  1868,  s.  2)  and  his  licencees  (T.  A.,  1892,  s.  5,  see  infra)\ 
may,  subject  to  the  restrictions  and  provisions  thereinafter  contained — 

(1)  Place  and  maintain  a  telegraph  under  any  street  or  public  road,  and 
may  alter  or  remove  the  same ;  (2)  place  and  maintain  a  telegraph  over, 
along,  or  across  any  street  or  public  road,  and  place  and  maintain  posts  in 
or  upon  any  street  or  public  road,  and  may  alter  or  remove  the  same ;  (3) 
may,  for  the  purposes  aforesaid,  open  or  break  up  any  street  or  public  road, 
VOL.  XIV.  2 
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and  alter  the  position  thereunder  of  any  pipe  (not  being  a  main)  for  the 
supply  of  water  or  gas ;  (4)  place  and  maintain  a  telegraph  and  posts  under, 
in,  upon,  over,  along,  or  across  any  land  or  building,  or  any  railway  or  canal, 
or  any  estuary  or  branch  of  the  sea,  or  the  shore  or  bed  of  any  tidal  water, 
and  may  alter  or  remove  the  same :  Provided  always  that  the  company  shall 
not  be  deemed  to  acquire  any  right  other  than  that  of  user  only  in  the  soil 
of  any  street  or  public  road  under,  in,  upon,  over,  along,  or  across  which  they 
place  any  work. 

Restrictions  (1)  as  to  the  placing  of  telegraphs — 

(a)  Telegraph  works  affecting  the  position  of  gas  and  water  pipes  to  be 
subject  to  notice  to  and  superintendence  of  owners  (s.  8) ;  (h)  not  to  be  placed 
under  any  street  except  with  the  consent  of  bodies  having  control  of  the 
streets  (s.  9),  and  then  subject  to  prescribed  conditions  (ss.  10,  11,  and  T.  A., 
1892,  s.  4) ;  (c)  not  to  be  placed  over,  along,  or  across,  or  in  or  upon  a  street 
or  public  road  except  with  the  consent  of  the  body  having  control  thereof ; 
and  where  a  public  road  passes  through  or  alongside  parks,  pleasure  grounds, 
mansions,  etc.,  without  consent  of  owner  or  occupier  thereof  (s.  12);  and 
where  landowner  or  other  person  is  liable  for  the  repair  of  a  street  or  public 
road  except  with  his  consent  (s.  13,  and  T.  A.,  1892,  s.  4),  see  Bristol  Tramways, 
etc.,  Co.  v.  National  Telephone  Co.,  [1899]  2  Ch.  282  ;  and  National  Telephone  Co. 
V.  Tunhridge  Wells  Corporation,  1900,  83  L.  T.  525  ;  {d)  works  affecting  streets 
and  public  roads  may  in  certain  cases  and  under  conditions  specified  be 
removed  (ss.  14  and  31,  and  T.  A.,  1878,  s.  4). 

(2)  As  to  opening  streets  and  public  roads — 

Works  to  be  executed  only  (a)  after  prescribed  notice  and  subject  to 
superintendence  (s.  17);  ih)  subject  to  restoration  of  surface,  etc.,  under 
penalties  (s.  18);  (c)  and  to  power  of  road  authority  to  execute  works  at 
expense  of  company  (s.  19);  \d)  not  to  impede  traffic  (s.  20). 

(3)  As  to  works  affecting  private  or  Crown  property — 

(a)  No  work  to  be  placed  in,  upon,  or  across  any  land  or  building  except 
with  consent  of  the  owner  or  occupier,  and  after  notice  and  subject  to  condi- 
tions stated  (s.  21);  {b)  not  within  prescribed  distance  of  dwelling-house 
without  consent  of  occupier  (s.  22) ;  (c)  not  to  be  placed  over,  along,  or  across 
a  street  in  certain  places  after  consent  of  road  authority  obtained  until  notices 
prescribed  are  published,  etc.  (s.  23),  and  subject  to  provisions  for  judicial 
determination  of  questions  in  difference  in  certain  cases  and  compensation  for 
damage  or  injury  (ss.  24-29). 

(4)  "Works  affecting  railways  and  canals,  not  to  be  placed  without 
consent  of  proprietors,  etc.  But  restriction  does  not  apply  to  a  street 
or  public  road  crossing  a  railway  (ss.^2,  33) ;  but  a  licence  by  the  Post- 
master-General empowering  a  telephone  company  to  exercise  his  statu- 
tory powers  does  not  authorise  them  to  lay  a  cable  in  a  public  road  on 
a  bridge  which  crosses  a  railway  without  the  consent  of  the  railway 
company  who  own  and  maintain  the  bridge,  but  do  not  repair  the  road 
{South-Eastern  Ely.  Go.  v.  National  Telephone  Co.,  [1908]  2  Ch.  50 ;  S.  C, 
[1908]  (C.  A.);  [1908]  2  Ch.  514).  Nor  does  it  apply  to  any  railway  or 
canal,  or  other  undertaking  of  certain  kinds,  authorised  by  statute 
passed  after  January  1,  1878,  over  which  the  Postmaster-General  has 
now  power  to  place  and  maintain  telegraphic  lines  subject  to  conditions 
specified  in  T.  A.,  1878,  s.  6. 
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(5)  Works  affecting  seashore  and  tidal  waters,  not  to  be  placed  except 
with  consent  of  bodies  or  persons  having  any  right  of  property,  etc.,  and 
with  approval  of  Board  of  Trade  (ss.  35-40). 

General  Ohligaiions  and  Liabilities. — By  T.  A.,  1863,  it  is  enacted — 

In  the  exercise  of  the  powers  given  [as  aforesaid],  the  company  shall  do 
as  little  damage  as  may  be,  and  shall  make  full  compensation  to  all  bodies 
and  persons  interested  for  all  damage  sustained  by  them  by  reason  or  in  con- 
sequence of  the  exercise  of  such  powers.  .  .  (s.  7).  The  company  shall  be 
answerable  for  all  accidents,  damages,  and  injuries  happening  through  the 
act  or  default  of  the  company  or  of  any  person  in  their  employment  by  reason 
or  in  consequence  of  any  of  the  company's  works,  and  shall  save  harmless  all 
bodies  having  the  control  of  streets  or  public  roads,  collectively  and  indi- 
vidually, and  their  officers  and  servants,  from  all  damages  and  costs  in  respect 
of  such  accidents  and  injuries  (s.  42). 

It  has  been  held  that  an  action  brought  against  the  then  Postmaster- 
■General  by  the  name  and  description  of  the  Right  Hon.  William  Monsell, 
His  Majesty's  Postmaster-General,  could  not  be  maintained  against  the 
Postmaster-General  in  his  individual  (or  personal)  capacity  for  the 
negligence  of  his  servants  or  agents  in  opening  a  flagway  for  the  purpose 
of  erecting  telegraph  posts.  But  qucere,  could  the  action  be  maintained 
if  it  had  been  brought  against  him  in  his  corporate  or  official  capacity  ? 
{Jones  v.  Monsell,  1872,  6  Ir.  R.  C.  L.  155).  See  also  cases  cited  Post 
Office,  Vol.  XI.  p.  350. 

As  to  consents  required  by  this  Act,  sec.  3  provides  that — • 

Any  consent  may  be  given  on  such  pecuniary  or  other  terms  or  condition 
{being  in  themselves  lawful),  or  subject  to  such  stipulations  as  to  the  time  or 
mode  of  execution  of  any  work,  or  as  to  the  removal  or  alteration,  in  any 
event,  of  any  work,  or  as  to  any  other  thing  connected  with  or  relative  to 
Any  work,  as  the  person  or  body  giving  consent  thinks  fit. 

By  the  Telegraph  Act,  1878,  s.  3,  it  is  provided — 

Where  any  body  or  person  (within  the  meaning  of  the  Telegraph  Act, 
1863)  having  power  under  the  said  Act  to  give  or  withhold  their  consent 
to  the  Postmaster-General  .  .  .  placing  telegraphs  and  posts  (within  the 
meaning  of  the  said  Act)  in,  under,  upon,  along,  over,  or  across  a  street  or 
public  road,  or  any  estuary  or  branch  of  the  sea,  or  the  shore  or  bed  of  any 
tidal  water,  or  where  any  proprietors,  lessees,  directors,  or  persons  having  the 
•control  of  any  railway  or  canal  (within  the  meaning  of  the  said  Act),  and  having 
power  under  the  said  Act  to  give  or  withhold  a  consent  to  the  Postmaster- 
General  placing  telegraphs  and  posts  under,  in,  upon,  along,  or  across  such 
railway  or  canal,  fail  within  twenty-one  days  after  being  required  to  do  so  by 
the  Postmaster-General  to  give  their  consent,  or  attach  to  their  consent  any 
terms,  conditions,  or  stipulations  to  which  the  Postmaster-General  objects, 
•or  withdraw  a  consent,  a  difference  shall  be  deemed  to  have  arisen  between 
the  Postmaster-General  and  such  body  or  person,  proprietors,  lessees,  directors, 
or  persons  (as  the  case  may  be),  and  that  difference  shall  be  determined  in 
manner  hereinafter  provided,  and  the  authority  by  whom  the  difference  is  to 
be  determined  may,  if  after  hearing  all  parties  concerned  they  think  it  just, 
give  their  consent  either  unconditionally  or  subject  to  such  pecuniary  or  other 
terms,  conditions,  and  stipulations  as  they  may  think  just ;  and  that  consent 
shall  for  all  purposes  be  of  the  same  effect  as  if  it  were  a  consent  given  under 
the  Telegraph  Act,  1863,  to  the  Postmaster-General  by  such  body  or  person, 
proprietors,  lessees,  directors,  or  persons. 
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As  to  any  such  difference  relating  to  a  street  or  public  road,  sec.  4 
(T.  A.,  1878)  provides  that  the  same  shall  be  determined  in  England, 
Wales,  and  Ireland  by  the  police  or  stipendiary  magistrate  of  the  district 
in  which  the  difference  arises,  or  if  there  be  no  such  magistrate,  by  the 
County  Court  judge  of  such  district,  and  in  Scotland  by  the  sheriff,  in 
the  manner  therein  directed ;  with  a  provision  for  appeal  from  such 
decision  to  the  Railway  Commissioners  on  notice  in  writing  by  the  dis- 
satisfied party  within  twenty-one  days  after  such  decision ;  and  the 
difference  so  referred  to  the  Eailway  Commissioners  shall  then  be  deter- 
mined by  them  as  therein  directed  {ibid.,  s.  5).  Differences  as  to  placing 
telegraphs  along  the  seashore,  etc.,  are  to  be  determined  by  the  Board 
of  Trade  {ibid.). 

Under  these  provisions  a  difference  between  the  Postmaster-General 
and  a  local  board  who  attached  to  their  consent  for  the  placing  of 
telegraphs  along  streets,  etc.,  the  condition  that  they  should  be  placed 
underground,  was  in  1884  determined  by  the  Railway  Commissioners, 
who  allowed  the  overhead  telegraphs  required  by  the  Post  Office,  subject 
to  certain  conditions  stated  (  Wandsworth  District  Board  v.  Fostmaster-^ 
General,  1884,  4  Ry.  &  Can.  Traff.  Cas.  301). 

More  recently  (1898)  a  difference  arose  between  the  Post  Office  and 
the  Corporation  of  London  as  to  whether  the  Corporation  had  power  to 
attach  to  their  consent  to  the  placing  of  telegraphs  under  city  streets. 
within  the  Telegraph  Acts,  a  condition  that  "  the  wires  should  be  used 
for  public  purposes  only  by  the  Post  Office  authorities,  and  not  be  let 
or  handed  over  to  others."  The  Court  decided  that  the  condition  imposed 
was  not  reasonable,  and  gave  the  consent  required  accordingly  {Post- 
master-General V.  Corporation  of  London,  1898,  10  Ry.  &  Can.  Traff.  Ca. 
234.  See  also  Postmaster- General  v.  Corporation  of  Glasgow,  1899,  ibid.. 
238 ;  and  Postmaster-General  v.  Corporation  of  Edinburgh,  1899,  ibid. 
247). 

The  Telegraph  Act,  1892,  s.  2,  makes  further  provision  on  this 
subject  by  enacting  that  if  the  Postmaster-General  considers  that  the 
inhabitants  of  any  district  or  any  public  authority  are  debarred  from 
telegraphic  communication  through  the  want  of  the  consent  of  any 
owner  or  occupier  of  any  land  or  building  to  the  construction  or  main- 
tenance of  telegraphs  by  the  Postmaster-General,  he  may  apply  to  the 
Railway  and  Canal  Commission,  who  are  empowered  to  hold  a  public 
inquiry,  and  to  make  an  order  consenting  to  the  construction  or  main- 
tenance of  the  work,  subject  to  the  provisions  and  conditions  stated  in 
the  enactment,  etc. 

The  powers  originally  conferred  on  the  Postmaster-General  to  con- 
struct telegraphs  have  been  materially  enlarged  by  the  Telegraph  Act, 
1878,  sec.  6  whereof  enacts — 

"Where  an  Act  of  Parliament  passed  after  the  first  day  of  January,  one 
thousand  eight  hundred  and  seventy-eight,  authorises  the  construction  of 
any  of  the  following  undertakings,  namely  : — Any  railway,  canal,  tramway 
other  than  street  tramways,  highway,  bridge,  railway  or  river  embankment, 
subway,  aqueduct  over  or  across  a  river,  dock,  harbour,  or  pier,  it  shall  be 
lawful  for  the  Postmaster-General,  by  himself  or  his  agents,  to  place  and 
maintain  telegraphic  lines  in,  under,  upon,  along,  over,  or  across  such  under- 
taking, and  from  time  to  time  to  alter  the  same,  and  he  may  from  time  to 
time,  by  himself  or  his  agents,  enter  upon  any  land  or  works  of  the  under- 
takers for  the  purpose  of  placing,  maintaining,  or  altering  any  telegraphic 
line  in  pursuance  of  this  section,  or  of  examining  or  repairing  any  line  so- 
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placed,  and  may  there  remain  for  such  reasonable  time,  and  execute  and  do 
all  such  works  and  things,  as  may  be  necessary  or  convenient  for  the  purposes 
aforesaid,  but  shall  not  interfere  with  the  traffic  along  or  user  of  the  under- 
taking," subject  to  the  conditions  prescribed  in  the  enactment  as  to  obstruct- 
ing traffic,  notices,  and  indemnity  for  damage,  injury,  or  additional  expense 
thereby  caused.  Differences  between  the  Postmaster-General  and  undertakers 
as  to  the  exercise  of  powers  to  be  determined  as  therein  provided. 

The  Telegraph  Act,  1878,  also  contains  important  provisions  with 
respect  to  alterations  of  Post  Office  telegraphs  involved  in  any  work  pro- 
posed to  be  done  in  the  execution  of  some  undertaking  authorised  by 
statute ;  prescribing  notices,  method  of  making  alterations,  payment  of 
expenses,  penalties  for  non-compliance  with  requirements  of  the  Post- 
master-General, etc.  (s.  7). 

Sees.  8  and  9  of  the  same  Act  also  provide  for  payment  of  compensa- 
tion for  the  destruction  or  injury  of  Post  Office  telegraphs,  with  fines 
if  telegraphic  communication  is  carelessly  or  wilfully  interrupted,  and 
other  protective  enactments  (see  Post  Office,  III.,  Offences  (a)). 

It  should  also  be  mentioned  that  special  provision  for  the  protection 
of  telegraphs  had  been  already  made  by  the  Malicious  Injuries  to 
Property  Act,  1861,  sec.  37  whereof  declares  that  "  whosoever  shall 
unlawfully  and  maliciously  cut,  break,  throw  down,  destroy,  injure,  or 
remove  any  .  .  .  matter  or  thing  whatsoever  being  part  of  or  being  used 
or  employed  in  or  about  any  .  .  .  telegraph  ...  or  shall  .  .  .  prevent 
or  obstruct  .  .  .  the  sending,  conveyance,  or  delivery  of  any  communi- 
cation by  any  such  telegraph,  shall  be  guilty  of  a  misdemeanour," 
punishable  by  imprisonment,  etc.,  as  therein  mentioned. 

Special  powers  for  recovery  of  moneys  due  to  the  Postmaster-General 
Under  the  Telegraph  Acts  are  conferred  by  Telegraph  Act,  1878,  s.  11.  ; 

Powers  of  Licensees  of  PostmAister-General. — The  Telegraph  Act,  1892, 
s.  5,  enables  the  Postmaster-General  to  authorise  any  company  or  person 
duly  licensed  by  him  to  transmit  telegrams,  to  exercise  the  construction 
and  maintenance  powers  conferred  on  him  by  the  Telegraph  Act,  1863-78, 
within  the  area  described  in  the  licence,  and  subject  to  the  proviso  that 
a  licensee  shall  not  exercise  such  powers  without  the  consent  in  London 
of  the  County  Council,  and  outside  London  of  the  urban  sanitary 
authority,  and  elsewhere  of  the  County  Council,  and  subject  to  terms 
and  conditions  attached  to  such  consent. 

A  licence  granted  by  the  Postmaster-General  to  a  company  regis- 
tered under  the  Companies  Act,  1862,  to  establish  and  work  telegraphy 
for  the  purpose  of  simultaneously  transmitting  news  to  their  subscribers, 
does  not  confer  any  monopoly  either  at  common  law  or  under  the  Tele- 
graph Acts,  and  does  not  impose  any  obligation  on  the  licensee  company 
in  respect  of  which  a  subscriber  can  sue  them  {Cochrane  v.  Exchange 
Telegraph  Co.,  1895,  65  L.  J.  Ch.  334).  ; 

II.  Submarine  Telegraphs. 

All  the  telegraph  cables  connecting  Great  Britain  with  the  other 
parts  of  the  United  Kingdom  are  the  property  of  the  Postmaster-General, 
and  therefore  need  not  be  further  distinguished  in  this  work  from  other 
Post  Office  telegraphs. 

The  various  other  cables  by  which  telegraphic  communication  has 
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been  from  time  to  time  established  between  this  kingdom  and  the  con- 
tinent of  Europe,  America,  and  all  other  parts  of  the  world,  are 
respectively  owned  and  worked  by  companies  constituted  and  specially 
authorised  by  Parliament  for  the  purpose,  with  the  exception  of  two 
cables  between  England  and  Holland,  originally  the  property  of  the 
Electric  Telegraph  Company,  and  since  acquired  by  the  Post  Office  as 
part  of  the  undertaking  of  that  company  under  the  T.  A.,  1868 ;  and  one 
other  cable  between  England  and  the  island  of  Norderney  (in  Germany), 
which  was  purchased  by  the  Postmaster-General  from  Eeuter's  Telegraph 
Company,  under  special  powers  contained  in  the  same  Act  (ss.  10 
and  13). 

The  land  wires  connecting  the  cables  of  those  companies  with  the 
metropolis  and  other  places,  are  for  the  most  part  leased  to  and  main- 
tained for  them  by  the  Post  Office,  and  are  worked  under  arrangements 
from  time  to  time  varied  to  suit  the  conditions  of  the  international 
traffic.  It  has  been  decided  that  such  wires  are  not  liable  to  be  assessed 
to  the  poor-rate  (see  Penzance  Union  Case,  1884,  12  Q.  B.  D.  552);  see, 
further.  Cables,  Submarine  ;  International  Unions. 

Injury  to  CaUes. — In  1854  it  was  decided  that  the  alien  owners  of  a 
ship  sailing  upon  the  high  seas  beyond  the  three-mile  limit  from  shore 
from  which  an  anchor  was  dropped  and  injured  a  telegraph  cable,  were 
liable  to  the  owners  of  the  cable  for  negligence  and  the  consequent  injury 
{Submarine  Telegraph  Co.  v.  Dickson,  1864,  15  C.B.N.S.  759).  In  1870 
the  Admiralty  Court  held  that  it  had  jurisdiction  to  entertain  any  action 
instituted  by  the  owners  of  a  telegraph  cable  against  a  ship  whose  crew 
damaged  the  cable  in  the  attempt  to  free  an  anchor  entangled  therewith, 
and  thereby  caused  injury  which,  by  the  exercise  of  proper  nautical  skill, 
might  have  been  avoided  {The  Clara  Killam,  1870,  L.  E.  3  Ad.  &  Ec. 
161). 

Statutory  provisions  for  this  purpose  have  since  been  made  by  the 
Submarine  Telegraph  Act,  1885,  48  &  49  Vict.  c.  49,  passed  to  carry 
into  effect  the  International  Telegraphs  Convention,  1884.  By  sec.  3 
any  person  who  wilfully  or  by  culpable  negligence  breaks  or  injures  any 
submarine  cable  so  as  to  interrupt  communication,  is  declared  guilty  of 
a  misdemeanor,  punishable  by  imprisonment  and  fine  (see  Agincourt 
Steamship  Co.  v.  Eastern  Extension  Telegraph  Co.,  [1907]  2  K.  B.  305). 

Telegraph  Unions. — See  International  Unions. 

Telephone. — The  particular  kind  of  telegraphic  instruments 
called  "  telephones,"  consisting  of  a  "  transmitter  "  and  a  "  receiver,"  does 
not  need  detailed  description  here.  The  principal  distinction  of  the 
telephone  is  that  the  messages  or  communications  thereby  sent  and 
received,  by  means  of  electric  currents  passing  through  the  wires 
connecting  those  instruments  at  each  end,  are  put  in  action  by  the 
human  voice  instead  of  by  manual  or  mechanical  appliances  as  in 
the  ordinary  telegraph. 

The  legal  history  of  this  invention,  so  far  as  concerns  this  country, 
dates  from  the  30th  July  1877,  when  letters  patent  were  granted  to 
T.  A.  Edison,  for  "  improvements  in  instruments  for  controlling  by  sound 
the  transmission  of  electric  currents  and  the  reproduction  of  corre- 
sponding sounds  at  a  distance."  In  the  following  year  the  same  inventor 
obtained  a  further  patent  for  "  improvements  in  telephones  and  apparatus 
employed  in  electric  circuits."     In  the  first  specification  the  instruments 
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employed  were  described  as  {inter  alia)  "  a  telegraph  operated  by  sound  " 
— "  a  speaking  telegraph,"  etc. 

In  the  year  1879  a  company  was  formed  and  registered  in  England 
as  "  The  Edison  Telephone  Company  of  London,  Ltd.,"  to  acquire  and 
work  the  said  invention;  and  several  stations  in  connection  with  a 
central  station,  called  an  exchange,  were  established  in  the  City  of  London, 
at  which  public  operations  were  commenced  and  carried  on.  The  com- 
pany having  refused  to  recognise  the  claim  of  the  Post  Office  authorities 
that  their  operations,  unless  licensed  by  the  Postmaster-General,  con- 
stituted an  infringement  of  the  exclusive  privileges  conferred  on  him 
by  the  Telegraph  Act,  1869  (see  Post  , Office,  IL,  Monopoly;  and 
Telegraph),  an  information  was  filed  by  the  Attorney-General  against 
the  company,  praying  for  a  declaration — (1)  That  the  company's  wires 
and  apparatus  were  telegraphs,  and  the  messages  transmitted  thereby 
telegrams,  within  the  meaning  of  the  Telegraph  Acts;  (2)  that  the 
company's  operations  constituted  infringements  of  the  Post  Office 
monopoly ;  and  (3)  for  an  injunction  and  accounts,  etc.  The  company 
by  their  answer  mainly  contended  that  the  wires  and  apparatus  used  by 
them  were  not  telegraphs  within  the  meaning  of  the  Telegraph  Acts,  and 
that  even  if  such  wires  and  apparatus  were  telegraphs  the  communi- 
cations made  by  means  thereof  were  not  telegrams  within  the  meaning 
of  the  same  Acts. 

Upon  the  hearing  (29th  Nov.  to  2nd  Dec.  1880),  the  voluminous 
evidence  consisting  of  numerous  affidavits  by  "  experts "  on  both  sides 
was  discussed  and.considered,  and  on  20th  December  the  Court  (Pollock, 
B.,  and  Stephen,  J.)  delivered  judgment,  holding  that  Edison's  telephone 
was  a  "telegraph"  within  the  meaning  of  the  T.  A.,  1868  and  1869, 
although  the  telephone  was  not  invented  or  contemplated  in  1869 ;  and 
also  holding  that  a  conversation  by  means  of  a  telephone  was  a  "  message 
or  communication  transmitted  by  a  telegraph  "  within  the  meaning  of 
those  Acts,  and  that  as  the  defendant  company  made  a  profit  out  of  the 
rents  paid  by  subscribers,  conversations  held  by  subscribers  through 
their  telephones  were  infringements  of  the  Postmaster-General's  ex- 
clusive privilege  of  transmitting  telegrams  granted  by  the  T.  A.,  1869, 
and  were  not  within  the  exceptions  mentioned  in  sec.  5  thereof. 
Accordingly  judgment  was  given  for  the  Crown,  granting  a  declaration 
and  injunction,  etc.,  as  prayed.  In  consequence  of  that  decision  the 
defendant  telephone  company,  and  subsequently  other  telephone  com- 
panies, applied  for  and  obtained  formal  licences  from  the  Postmaster- 
General  to  carry  on  their  operations.  The  general  scheme  of  licences 
which  under  sanction  of  Parliament  have  from  time  to  time  been  granted 
accordingly,  may  be  briefly  described.  The  licensed  company  has  licence 
and  permission  during  a  term  of  thirty-one  years,  from  the  1st  January 
1881  (determinable  as  therein  provided),  to  establish  exchanges  within 
specified  areas  in  certain  cities  and  places,  and  to  work  and  permit 
the  working  of  telegraphs  (telephones)  connecting  such  exchanges  with 
subscribers'  offices,  etc.,  and  the  use  whereof  is  restricted  to  subscribers 
only.  The  company  are  to  pay  to  the  Postmaster-General  certain  royalties, 
calculated  on  the  amount  of  their  gross  receipts  from  subscribers. 
The  agreements  contain  provisions  for  keeping  accounts ;  the  protection 
of  the  Post  Office  telegraphs ;  the  summary  determination  of  the  licence 
in  the  event  of  breaches  of  covenant;  and  other  matters,  including 
the  potential  purchase  of  the  company's  business  by  the  Postmaster- 
General. 
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Between  the  years  1880  and  1892  many  telephone  companies  were 
formed,  and  carried  on  business  under  licences  from  the  Postmaster- 
General  in  the  principal  parts  of  the  United  Kingdom ;  but  ultimately 
all  these  undertakings  were  acquired  by  one — The  National  Telephone 
Company,  Ltd.  In  the  meantime  the  Post  Office  had  established  a 
system  of  telephonic  communication  in  the  metropolis  and  several 
important  towns,  e.g.  Newcastle,  Cardiff,  etc.,  and  the  department  has 
subsequently  extended  its  telephonic  operations  to  Paris,  by  means  of 
special  submarine  cables  for  that  purpose. 

The  telephone  system  of  the  United  Kingdom,  as  thus  established 
and  developed,  became  in  1892  the  subject  of  parliamentary  inquiry 
and  legislation.  The  scheme  then  proposed  by  the  Postmaster-General 
to  the  Treasury,  and  submitted  to  Parliament,  comprised  the  construc- 
tion of  a  system  of  trunk  lines  throughout  the  kingdom.  For  this 
purpose  the  Post  Office  was  to  purchase  all  trunk  wires  already  con- 
structed by  the  companies ;  and  to  provide  additional  lines,  so  as  to 
connect  all  the  important  towns  within  Great  Britain,  and  also  a  sub- 
marine cable  to  Ireland.  The  entire  system  was  to  be  open,  not  only 
to  subscribers  to  the  companies,  but  also  to  the  public  in  general,  for 
use  at  post  offices.  To  this  end  the  company's  exchanges  were  to  be 
connected  with  post  offices,  and  mutual  accommodation  afforded  for 
the  transmission  of  messages  by  telephonic  and  postal  means  (Pari. 
Eet.  1892,  No.  229).  This  scheme  was  approved  and  authorised  by 
the  Telegraph  Act,  1892,  55  &  56  Vict.  c.  59,  and  elaborate  detailed 
arrangements  for  the  purpose  were,  after  consideration  by  a  Select 
Committee  of  the  House  of  Commons  in  1895,  formally  concluded  in 
1896  between  the  Post  Office  and  the  National  Telephone  Company. 
By  virtue  of  that  agreement  the  telephone  company  also  acquired  as 
licensees  of  the  Postmaster-General  certain  powers  of  constructing 
telegraphs  under  the  Telegraph  Acts,  1863,  1878,  and  1892,  as  limited 
and  restricted  by  sec.  5  of  the  Telegraph  Act,  1892,  already  referred  to. 
See  Telegraph  (Inland,  (2)  Construction,  Licensees).  Further  provision 
for  the  improvement  of  telephonic  communication  and  otherwise  with 
respect  to  telegraphs  was  made  by  the  Telegraphic  Act,  1899,  62  &  63 
Vict.  c.  38,  sec.  3  of  which  contains  provisions  affecting  existing  com- 
panies (see  National  Telephone  Co.  v.  Kingston-upon-Hull  Corporation, 
89  L.  T.  291  ;  and  Swansea  Corporation  v.  National  Telephone  Co., 
74  L.  J.  Ch.  449,  and  75  L.  J.  Ch.  407).  In  1905  an  agreement  between 
the  Postmaster-General  and  the  National  Telephone  Company  was 
concluded  for  the  final  purchase,  on  the  31st  December  1911,  of  the 
plant,  licensed  telephonic  business  and  private  wire  business  of  that 
company  then  existing. 

A  telephone  company  registered  under  the  Companies  Act,  1862, 
and  not  being  empowered  by  special  Act,  is  not  "  the  company  "  within 
the  meaning  of  the  Telegraph  Act,  1863,  and  therefore  is  not  restricted 
by  sec.  12  of  that  Act  (see  Telegraph,  Construction)  from  placing  its 
wires  across  a  street  without  obtaining  the  consent  of  the  body  having 
the  control  of  such  street.  And  such  body  cannot,  under  their  statutory 
powers,  maintain  an  action  for  an  injunction  against  the  erection  of  a 
telephone  wire  across  a  street  if  the  wire  is  placed  at  such  a  height 
as  to  cause  no  appreciable  danger  to  the  public  or  traffic  in  the  street 
(  Wandsworth  District  Board  of  Works  v.  United  Telephone  Co.,  Ltd.,  1884, 
13Q.  B.  D.  904,  C.  A.). 

The  wires  and  apparatus  erected  by  a  telephone  company  overhead 
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attached  to  buildings,  etc.,  constitute  an  occupation  of  land  and  render 
them  liable  to  be  rated  to  the  poor-rate  {Lancashire  Telephone  Co.  v. 
Manchester  Overseers,  1884,  13  Q.  B.  D.  700 ;  aff.  C.  A.  14  Q.  B.  D.  267). 

A  telephone  company  cannot  maintain  an  action  for  an  injunction, 
or  damages  against  a  tramway  company  acting  under  a  provisional  order, 
and  using  the  best-known  system  of  electrical  traction,  for  electrical 
disturbance  thereby  caused  in  the  wires  of  a  telephone  company  acting 
under  licence  from  the  Postmaster-General  {National  Telephone  Co.  v. 
Baker,  [1893]  2  Ch.  186). 

The  usual  agreement  between  a  telephone  company  and  a  renter  of 
apparatus  creates  the  relation  of  landlord  and  tenant  between  the 
parties,  and  therefore  the  acceptance  by  the  company  of  rent  for  a 
•  day  beyond  that  on  which  a  notice  to  determine  the  conduct  was  given 
operates  as  a  waiver  of  the  notice  {Keith,  Prowse  &  Co.  v.  National 
Telephone  Co.,  [1894]  2  Ch.  147). 

Temple. — See  Inns  of  Court;  Master  of  the  Temple. 

Temporal,  Lords. — See  Estates  of  the  Eealm;  House  of 
Lords. 

Temporary  Building's. — (l)  In  the  metropolitan  area  the 
London  Building  Act,  1894,  57  &  58  Vict.  c.  ccxii.,  applies.  Where  it  is 
desired  to  erect  a  temporary  building  {i.e.  one  to  which  Part  VI.  of  the 
Act  does  not  apply)  application  must  be  made  to  the  Council  accom- 
panied by  plans  with  such  particulars  as  to  construction  as  may  be 
required  by  the  Council  {ibid.,  s.  82).  The  building  must  be  erected  in 
accordance  with  the  regulations  of  the  Council  (see  London  County 
Council  By-Laws,  Building  Eegulations,  1904,  (e)  (12),  set  out  in 
Emden's  Building  Contracts,  1907  ed.,  p.  649). 

By  sec.  83  of  the  Act  of  1894  the  Council  has  power  to  limit  the 
period  during  which  the  building  shall  remain,  and  may  make  condi- 
tions as  to  its  removal  at  the  end  of  the  time  fixed  for  its  life.  If  the 
building  be  not  removed  at  the  expiration  of  the  time  fixed  the  Council 
may,  after  certain  preliminary  proceedings,  enter  on  the  land  and  remove 
the  building  and  sell  it  to  recoup  expenses  of  removal. 

No  Wooden  structure,  temporary  or  otherwise  (excepting  such  as  are 
referred  to  hereafter)  may  be  erected  without  the  licence  of  the  Metro- 
politan Council,  withirl  wliose  area  the  structure  is  to  be  erected,  except 
hoardings  enclosing  vacant  lands  and  not  exceeding  12  feet  in  height. 
The  licence  may  impose  such  conditions  with  respect  to  the  structure 
and  the  time  for  which  it  is  to  be  allowed  to  remain  as  the  Council 
think  expedient  {ibid.,  s.  84;  and  London  Government  Act,  1899,  62 
&  63  Vict.  c.  14,  s.  5  (1),  Sched.  II.,  Part  I. ;  see  also  Westminster  Council 
V.  London  County  Council,  [1902]  1  K.  B.  326).  Builder's  huts  (during 
the  erection  of  buildings)  and  railway  structures  are  not  within  the 
necessity  of  procuring  licences  (ss.  84  (2),  86),  and  a  coal  merchant's 
wooden  office  on  railway  premises  comes  within  the  exception  {Elliott 
V.  London  County  Council,  [1899]  2  Q.  B.  277).  Piles  of  loose  timber 
are  not  structures  within  the  Act  (s.  85,  but  see  s.  197  of  the  Act). 

As  to  what  structures  are  regarded  as  coming  within  the  term 
"  wooden  structure,"  see  the  note  (2)  to  sec.  84  of  the  Act  of  1894  irl 
Emden's  Building  Statutes,  supra,  at  p.  513.  As  to  the  duties  of  district 
surveyors  in  relation  to  temporary  wooden  structures,  see  Westminster 
Council  v.  Watson,  [1902]  2  K.  B.  717.  ;  ^-  .      ,       ,    . 
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(2)  Outside  London  the  regulations  governing  the  erection  of  tem- 
porary buildings  are  made  under  the  Public  Health  Acts  Amendment 
Act,  1907,  7  Edw.  VII.  c.  53,  Part  II.,  wherever  it  has  been  applied  by 
order  of  the  Local  Government  Board  or  a  Secretary  of  State  (s.  2). 

By  sec.  27  before  any  temporary  building  may  be  erected  permission 
must  be  applied  for  to  the  local  authority.  With  the  application  there 
must  be  sent  in  a  plan  and  sections  of  the  proposed  building  drawn  to 
a  scale  of  not  less  than  1  inch  to  8  feet,  and  a  block  plan  drawn  to 
convenient  scale,  showing  intended  situation  and  surroundings,  together 
with  a  specification  describing  the  materials  proposed  to  be  used  and 
the  purpose  for  which  the  building  is  intended. 

One  month  after  application  received  the  local  authority  must 
signify  its  approval  or  disapproval,  and  they  may  attach  to  their 
approval  such  conditions  as  to  sanitation,  ingress  and  egress  and  pro- 
tection from  fire,  and  the  period  of  life  of  the  building  as  they  deem 
proper. 

If  any  temporary  building  is  erected  in  contravention  of  the  Act 
or  the  conditions  made  under  its  provisions,  the  local  authority  may, 
after  certain  preliminary  proceedings  pull  down  such  building,  and  if 
necessary  recoup  themselves  the  cost  of  removal  and  pulling  down  by 
selling  the  materials.  Alternatively  they  may  recover  such  cost  by 
suing  the  owner  as  for  a  civil  debt. 

The  following  buildings  are  exempt  from  the  operation  of  sec.  27  : — 

(a)  Any  building  expressly  exempt  from  the  operation  of  the  Public 
Health  Acts,  or  the  by-laws  made  under  those  Acts  and  in  force  for  the 
time  being  within  the  district ; 

(b)  Any  building  erected  or  set  up  for  the  purpose  of  protecting 
or  of  preventing  the  acquisition  of  rights  of  light ; 

(c)  Any  temporary  building  set  up  as  part  of  the  plant  to  be  used 
in  or  about  or  in  connection  with  the  construction,  alteration,  or  repair 
of  any  building  or  other  work ;  but  so  far  as  regards  only  so  much  of 
the  section  as  relates  to  plans,  sections,  and  specifications. 

For  further  sanitary  control  of  temporary  buildings,  see  Tent,  Van, 
Shed. 

Tenancy. — See  Landlord  and  Tenant;  Tenant-Right. 

Tenancy,  Joint. — See  Joint  Tenancy. 

Tenantable  Repair. — A  covenant  by  a  tenant  that  he  will 
leave  a  house  in  "  tenantable  repair  "  or  in  "  good  tenantable  repair,'' 
means  he  will  leave  the  demised  premises  in  such  repair  as,  taking 
into  account  their  age  and  character  and  the  locality  in  which  they 
are  situated,  a  reasonable  tenant  of  the  class  of  persons  who  would  be 
likely  to  take  such  premises  might  reasonably  require  in  order  to 
fit  them  for  occupation  (Proudfoot  v.  Hart,  1890,  25  Q.  B.  D.  42 ;  see 
also  Crawford  v.  Newton,  1886,  36  W.  E.  54).  In  general,  the  tenant 
under  such  a  covenant  is  not  bound  to  paint  and  paper  the  premises, 
but  if  painting  and  papering  are  necessary  to  prevent  decay,  they  must 
be  executed  to  satisfy  the  requirements  of  the  above  definition ;  mere 
decorative  repairs,  however,  he  is  not  liable  to  do  (ibid.). 

Tenant  for  Life — The  owner  of  an  estate  for  life.  The  rights 
and  duties  of  a  tenant  for  life  and  the  incidents  of  his  estate  are  fully 
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dealt  with  in  the  article,  Life,  Estates  foe.  Vol.  VIII.  p.  259.  At  law 
a  person  entitled  to  land  for  his  life  was  called  a  tenant  because, 
according  to  feudal  principles,  he  was  only  a  holder  of  the  land.  His 
estate,  if  legal,  is  an  estate  of  freehold.  In  equity  the  person  entitled 
to  an  estate  in  duration,  similar  to  that  recognised  at  law  where  the 
legal  estate  is  vested  in  a  trustee,  is  called  an  equitable  tenant  for  life. 
The  qualities  and  incidents  of  those  estates  are  discussed  in  the  article 
above  quoted. 

The  Settled  Land  Acts,  1882-90,  have  given  extended  powers  of  sale, 
exchange,  leasing,  and  management  of  settled  estates  to  the  tenant  for 
life.  For  the  purposes  of  the  Acts  the  tenant  for  life  is  defined  as 
follows : — The  person  who  is  for  the  time  being  under  a  settlement 
beneficially  entitled  to  possession  of  settled  land  for  his  life  is  for  the 
purposes  of  the  Acts  the  tenant  for  life  of  that  land,  and  the  tenant  for 
life  under  that  settlement  (s.  2  (5)) ;  where  there  are  two  or  more  persons 
so  entitled  as  tenants  in  common,  or  as  joint-tenants,  or  for  other 
concurrent  estates  or  interests,  they  together  constitute  the  tenant  for 
life  (s.  2  (6)) ;  and  a  person  being  tenant  for  life  within  the  foregoing 
definition  is  deemed  to  be  such,  notwithstanding  that  under  the  settle- 
ment or  otherwise,  the  settled  land,  or  his  estate  or  interest  therein,  is 
incumbered  or  charged  in  any  manner  or  to  any  extent. 

By  sec.  58  of  the  Act  of  1882  the  following  limited  owners  when 
their  estate  or  interest  is  in  possession,  has  the  powers  of  a  tenant  for 
life  as  defined  by  the  Act,  viz. : — 

1.  A  tenant  in  tail,  including  a  tenant  in  tail  restrained  by  Act  of 
Parliament  from  barring  his  estate,  but  not  including  such  a  tenant  in 
tail,  where  the  land  in  respect  whereof  he  is  restrained  was  purchased 
with  money  provided  by  Parliament  in  consideration  for  public  services. 
2.  Tenant  in  fee  simple,  with  an  executory  limitation  over,  on  failure  of 
issue  or  in  any  other  event.  3.  A  person  entitled  to  a  base  fee  (q.v.) 
though  the  Crown  be  the  reversioner.  4.  A  tenant  for  years  determin- 
able on  life  not  holding  merely  under  a  lease  at  a  rent.  5.  A  tenant 
beneficially  entitled  (Jemmett  and  Guest's  Contract,  [1907]  1  Ch.  629) 
for  the  life  of  another  not  holding  merely  under  a  lease  at  a  rent.  6.  A 
tenant  for  his  own  or  any  other  life,  or  for  years  determinable  on  life, 
whose  estate  is  liable  to  cease  on  any  event  during  that  life,  or  liable  to 
be  defeated  by  an  executory  limitation,  or  is  subject  to  a  trust  for  accumu- 
lation. For  an  instance  of  the  former,  see  In  re  Edwards,  [1897]  2  Ch. 
412;  of  the  latter,  Williams  v.  Jenkins,  [1893]  1  Ch.  700.  7.'  A  tenant 
in  tail  after  possibility  of  issue  extinct  (see  Estates  of  Inheritance, 
Estates  Tail).  8.  A  tenant  by  the  curtesy.  9.  A  person  entitled  to  the 
income  of  land  under  a  trust  or  direction  for  payment  thereof  to  him 
during  his  own  or  any  other  life,  whether  subject  to  management  expenses 
or  not,  or  until  sale  of  the  land,  or  until  forfeiture  of  his  interest  therein. 
The  powers  may  be  exercised  even  though  the  limitations  do  not  create  a 
settlement  within  sec.  2  of  the  Act  of  1882  {In  re  Pocock  and  Prankerd's 
Contract,  [1896]  1  Ch.  302).    See  Settled  Land  Acts. 

Tenant- Right. — Under  this  term  it  is  intended  to  discuss 
generally  those  rights,  founded  sometimes  on  custom  and  sometimes  on 
express  contract,  which  the  tenant  of  property  of  an  agricultural  nature 
possesses  against  his  landlord  when  the  tenancy  comes  to  its  determination. 
It  is  now  for  the  most  part  regulated  by  statute,  but  the  Act  at  present 
(from  January  1,  1909)  in  force  relating  to  the  matter,  the  Agricultural 
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Holdings  Act,  1908,  8  Edw.  vii.  c.  28,  expressly  preserves  a  tenant's 
right  to  compensation  in  regard  to  matters  other  than  those  for  which 
compensation  is  given  by  the  Act  itself  (s.  46).  It  will  therefore 
perhaps  be  best  to  treat  the  matter  first  apart  from  the  Act,  and 
afterwards  to  explain  in  some  detail  the  bearing  of  that  Act,  and  the 
procedure  which  must  be  followed  to  obtain  the  benefit  of  it. 

When  a  tenancy  comes  to  an  end,  the  land  and  everything  in  the 
nature  of  realty  reverts  to  the  landlord.  Consequently  any  crops  then 
growing  on  the  land,  and  any  "  improvements  "  thereon  which  may  have 
been  effected  by  the  tenant,  revert  also  to  the  landlord,  and  become  his 
absolute  property.  From  early  times,  however,  it  became  apparent  that 
the  tenant  would  be  unwilling  to  bestow  labour  as  well  as  expense  upon 
the  soil,  unless  he  became  entitled  to  the  fruits  of  such  labour;  and 
consequently  a  custom  gradually  grew  up  which  received  recognition 
from  the  Courts,  and  under  which  the  tenant  became  entitled,  if  he  sowed 
in  the  last  year  of  his  term,  to  the  benefit  of  what  is  called  the  away- 
going  crop ;  and  in  the  same  way  the  right  became  gradually  recognised 
to  receive  payment  for  produce  like  hay,  straw,  and  manure,  which  he 
might  at  common  law  have  been  permitted  to  remove,  but  which  he  left 
behind  him  for  the  benefit  of  the  land,  in  compliance  with  local  custom. 
In  this  way  grew  up  the  tenant's  right  to  compensation,  which,  of  course, 
in  many  cases  is  a  valuable  asset  in  his  hands.  In  some  cases  these 
matters  are  regulated  by  express  agreement  between  the  parties  to  the 
tenancy ;  and  with  the  observation  which  will  be  made  hereafter  that 
the  tenant  is  now  forbidden  by  statute  to  deprive  himself  of  the  right  to 
obtain  compensation  under  it,  this  matter  may  be  dismissed  as  being  a 
question  merely  of  the  construction  which  in  any  particular  case  such 
agreement  is  to  receive.  Where,  however,  the  agreement  of  tenancy  is 
silent  on  the  point,  the  operation  of  local  custom  must  then  be  con- 
sidered; the  principle  upon  which  it  is  founded  being  that  justice 
requires  that  the  tenant  should  quit  upon  the  same  terms  as  he  enters 
(Wehh  V.  Plummcr,  1819,  2  Barn.  &  Aid.  746;  21  E.  E.  479).  Local 
custom,  however,  is  always  dispensed  with  by  express  agreement  (see 
notes  to  Wigglesworth  v.  Dallison,  1779,  1  Sm.  L.  C.,  545,  11th  ed.),  and 
it  may  also  be  displaced  by  some  clause  in  the  agreement  which  is 
inconsistent  with  it.  The  question  in  such  case,  of  course,  is  one  of 
construction,  whether  an  intention  of  the  parties  can  be  gathered  to 
exclude  the  custom.  If  a  stipulation  in  the  contract  of  tenancy  applies 
to  the  same  matter  as  the  custom  itself  does„  but  applies  to  it  in  a 
different  manner,  the  above  inference  can  of  course  be  drawn.  Where, 
for  instance,  the  local  custom  provided  that  the  tenant  should  pay  for 
certain  manure  on  going  in  and  receive  for  it  on  going  out,  and  the 
agreement  of  tenancy  provided  that  he  should  leave  the  premises  with 
regard  to  manure  in  the  same  condition  when  he  left  as  when  he  entered 
or  should  pay  for  the  difference,  it  was  held  that  the  custom  was  excluded 
{Clarke  v.  Moystone,  1845, 13  Mee.  &  W,  752 ;  67  E.  E.  806).  So  a  custom 
under  which  the  tenant  received  payment  on  leaving  manure  at  the  end 
of  his  term  was  held  to  be  excluded  by  a  stipulation  that  he  should 
leave  the  manure,  no  payment  for  it  being  mentioned  {Roberts  v.  Barker, 
1853,  1  C.  &  M.  808 ;  38  E.  E.  773).  A  custom,  however,  which  relates 
purely  to  terms  of  quitting,  is  not  overridden  by  a  stipulation  which 
applies  only  to  the  terms  of  holding  {Holding  v.  Pigott,  1831,  7  Bing.  465 ; 
Faviell  v.  Gaskoin,  1852,  7  Ex.  Eep.  273 ;  86  E.  E.  657 ;  Muncey  v.  Dennis, 
1856,  1  H.  &  N.  216).     But  though  a  stipulation  in  the  lease  may  be 
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silent  as  to  a  particular  matter  covered  by  a  custom,  the  inference  of  an 
intention  to  exclude  the  custom  may  still  be  drawn  if  it  relate  to  matters 
closely  connected  with  it.  "Where,  lor  instance,  an  instrument  of  tenancy 
proviaed  that  the  tenant  should  on  entering  pay  for  hay,  straw,  and 
manure  at  a  valuation,  and  that  the  landlord  should,  when  he  quitted, 
pay  for  the  hay  and  straw,  it  was  held  that  a  local  custom  under  which 
ilie  tenant  was  entitled  to  quit  on  the  same  terms  as  he  entered,  and 
therefore  to  claim  payment  for  the  manure  also,  was  excluded  {Clarke 
V.  Westrope,  ly5b,  25  L.  J .  (J.  P.  287).  fSo  it  may  be  said  generally  that 
if  the  instrument  of  demise  specities  certain  matters  in  respect  of  which 
tlie  tenant  is  to  be  entitled  to  payment,  a  custom  for  him  to  receive  pay- 
ment in  respect  of  another  similar  but  unspecihed  matter  will  be  displaced 
(  Webb  V.  l-Lummer,  1819,  2  Barn,  &  Aid.  746  ;  21  11  K.  479).  It  is  clear, 
liowever,  that  that  inference  cannot  be  drawn  in  such  a  case  unless  the 
resemblance  between  the  specihed  and  unspecified  matters  is  one  of  a 
somewhat  close  character.  Where,  for  instance,  a  stipulation  prevented 
a  tenant  from  claiming  payment  for  certain  manure  which  he  was  bound 
to  leave  behind  upon  the  land,  it  was  lield  tliat  the  custom  under  whicli 
he  was  entitled  to  payment  for  seeds  and  labour  in  the  last  year  of  his 
term  was  not  excluded  {/Senior  v.  Armytage,  1816,  Holt,  197  ',  17  K.  K. 
627) ;  nor  would  such  a  custom  be  displaced  by  an  express  agreement 
entitling  him  to  payment  for  manure  at  the  end  of  the  term  {Hutton 
V.  Warren,  1836,  1  Mee.  &  W.  466 ;  46  It.  K.  368).  JSometimes  a  local 
custom  as  to  away-going  crops  is  so  far  controlled  by  a  stipulation  that 
it  is  only  to  apply  within  a  certain  area  of  the  property  demised  \  and 
when  this  happens  the  tenant  must  not  exceed  the  limits,  or  he  will 
lose  the  benebt  of  the  away-going  crops,  unless  the  sowing  have  been 
authorised  by  the  landlord  {Caldecott  v.  ISmythies,  1837,  7  Car.  &  P. 
808 ;  48  K.  K.  852 ;  Grijitks  v.  Tombs,  1833,  7  Car.  &  P.  810 ;  48  K.  K. 
854). 

It  is  not  uncommon  to  find  an  express  stipulation  in  an  agricultural 
lease,  tliat  the  enjoyment  of  tenant-right  by  the  tenant  at  the  end  of 
his  term  is  to  be  dependent  upon  the  proper  fulfilment  by  him  of  the 
obligations  of  the  lease.  The  result,  however,  of  his  failure  to  observe 
them  is  not  to  divest  from  him  the  property  in  the  away-going  crops 
where  he  is  to  be  entitled  to  them,  but  only  to  give  the  landlord  a  right 
against  him,  which  may  be  enforced  by  an  action  of  damages  {Boraston 
v.  Green,  1812, 16  East,  71 ;  14  K.  K  297).  In  many  cases  it  is  stipulated 
that  the  value  of  the  tenant-right  shall  be  ascertained  at  the  proper 
time  by  valuation ;  but  in  the  absence  of  a  stipulation  to  that  effect,  such 
valuation  is  not  a  condition  precedent  to  the  enforcement  by  the  tenant 
of  his  right  of  action  for  compensation  {iSticksmith  v.  Wilson,  1866, 
4  E.  &  P.  1083). 

Where  an  outgoing  tenant  becomes  entitled  to  an  away-going  crop, 
the  effect  is  to  prolong  his  term,  so  far  as  the  land  is  concerned  on  which 
the  crop  is  growing,  and  his  interest  accordingly  amounts  not  merely  to 
an  easement,  but  to  a  possession  {GriJ/iths  v.  \tuLeston,  1844, 13  Mee.  &  "W. 
358 ;  67  li.  li.  645).  Prom  this  case,  however,  must  be  carefully  dis- 
tinguished that  where  his  only  right  as  regards  the  away-going  crops  is 
payment  for  them  at  a  valuation,  they  being  left  for  the  use  of  the  lessor 
or  successor  in  the  tenancy ;  his  right  then  is  merely  that  of  entering  on 
the  land  for  the  purpose  of  improving  the  crop,  and  he  has  no  exclusive 
possession  {Strickland  v.  Maxwell,  1834,  2  Cromp.  &  M.  539 ;  39  K.  K. 
y39).      But   where  the  lease  stipulates,  or  custom  permits,  that  the 
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tenant  shall  enjoy  the  use  of  specified  portions  of  the  premises  for 
ingathering  or  working  upon  his  crops,  he  is,  as  in  the  case  where  he 
has  the  right  to  an  away-going  crop,  entitled  to  possession  (Beavan 
V.  Delahay,  1788,  1  Black.  H.  5 ;  2  K.  K.  696);  but  he  must  not  occupy 
during  the  period  while  his  tenancy  is  prolonged  any  portions  of  the 
demised  premises  other  than  those  which  are  affected  by  the  custom, 
for  if  he  does,  ejectment  in  respect  of  them  may  be  brought  against 
him  (Doe  v.  Houghton,  1827,  1  Man.  &  Ey.  208). 

The  rights  now  in  question,  like  other  rights  vested  in  the  tenant, 
can  be  assigned,  although  where  a  parol  lease  is  assigned  and  the  land- 
lord refuses  to  accept  the  assignee,  he  is  not  liable  to  be  sued  by  him  at 
law  in  respect  of  them  {Elliott  v.  Johyison,  1866,  L.  E.  2  Q.  B.  120);  and 
where  a  tenant  by  deed  assigned  all  his-goods  and  effects,  crops,  and  all 
his  estate  and  interest  therein,  it  was  held  that  the  right  in  question  was 
included  {Gary  v.  Gary,  1862, 10  W.  E.  669).  The  right  comprises  not 
merely  that  to  away-going  crops,  or  compensation  in  lieu  thereof,  but 
also  improvements  which  may  have  been  executed  by  a  tenant  upon  the 
premises.  The  most  common  instance  is  that  of  drainage,  compensation 
for  which  he  may  recover  by  force  of  local  custom,  even  in  cases  where 
the  improvement  has  been  executed  without  the  consent  of  the  landlord 
being  obtained  (Mousley  v.  Ludlam,  1851,  21  L.  J.  Q.  B.  64).  These 
matters,  however,  as  will  be  seen  presently,  are  specially  dealt  with  under 
the  Agricultural  Holdings  Act. 

The  proper  person  against  whom  compensation  for  tenant-right  is  to 
be  enforced  at  the  end  of  the  term  is  the  landlord ;  and  it  has  been 
decided  that  where  an  incoming  tenant  succeeds  to  the  tenancy,  the 
custom  that  the  outgoing  tenant  shall  look  to  him  for  payment,  to  the 
exclusion  of  liability  on  the  part  of  the  landlord,  is  invalid  as  being 
unreasonable  {Bradburn  v.  Foley,  1878,  3  C.  P.  D.  129).  But  of  course, 
to  save  circuity  of  proceeding,  arrangements  are  often  negotiated  between 
the  two  tenants,  under  which  the  incoming  pays  to  the  outgoing  tenant 
such  sums  as  the  latter  may  be  entitled  to  by  reason  of  his  tenant-right 
(Sucksmith  v.  Wilson,  1866,  4  F.  &  F.  1083).  The  mere  fact,  however, 
that  the  incoming  tenant  may  have  entered,  or  even  that  he  may  have 
appointed  a  valuer  to  decide  the  amount  which  may  have  to  be  paid  on 
his  behalf,  will  not  make  him  liable  to  his  predecessor  {Godd  v.  Broiun, 
1867,  15  L.  T.  536),  though  it  may  be  a  question  of  fact  whether  in  a 
particular  case  for  the  liability  of  the  landlord  there  may  not  by  special 
agreement  have  been  substituted  that  of  the  incoming  tenant  {Sucksmith 
V.  Wilson,  supra).  As  regards  the  landlord,  the  obligation  to  pay  com- 
pensation of  this  kind  is  not  one  merely  personal  to  himself,  but,  as  has 
been  decided,  is  an  obligation  "  which  affects  the  land  "  within  the  Eules 
(E.  S.  C,  1883,  Order  11,  r.  1  (&));  and  consequently  the  Court  will  be 
entitled  under  that  rule  to  allow  service  of  the  writ  out  of  the  juris- 
diction in  an  action  for  compensation  brought  by  the  tenant  {Kaye  v. 
Sutherland,  1887,  20  Q.  B.  D.  147).  Where  such  action  is  brought 
against  the  landlord  he  may  of  course  deduct  any  arrears  of  rent  which 
may  be  owing  in  respect  of  the  tenancy  {Stafford  v.  Gardner,  1872,  L.  E. 
7  0.  P.  242).  Consequently  if  arrears  of  rent  are  left  by  the  outgoing 
tenant  and  are  discharged  by  his  successor,  the  latter  will  be  entitled, 
where  he  has  entered  into  an  arrangement  with  the  outgoing  tenant  to 
pay  him  tenant-right,  to  deduct  them  from  the  amount  which  he  would 
otherwise  be  under  an  obligation  to  pay.  The  foundation,  however,  of 
this  principle  is  the  liability  of  the  incoming  tenant  to  distress  by  the 
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landlord  for  such  arrears ;  and  consequently,  if  the  right  of  distress  has 
for  some  reason  ceased  to  exist,  the  principle  can  no  longer  operate 
{Stafford  v.  Gardner,  supra). 

As  between  different  reversioners,  the  party  liable  for  tenant-right  is 
the  landlord  of  the  premises  for  the  time  being.  And  if  he  assigns  the 
reversion  after  that  right  has  accrued  upon  the  term  coming  to  an  end, 
he  does  not  thereby  transfer  his  liability  to  the  assignee  (Sucksmith  v. 
Wilson,  supra).  In  one  case,  where  the  reversion  was  expressly  assigned 
subject  to  liability  for  tenant-right,  and  the  tenancy  was  determined  by 
the  assignor,  it  was  held  that  compensation  for  tenant-right  could  be 
recovered  from  the  assignees,  who  had  confirmed  the  notice  to  quit  by 
which  the  tenancy  had  been  determined  after  the  reversion  had  been 
assigned  to  them,  although  none  of  the  rent  had  been  received  by  them 
{Womersley  v.  Dally,  1857,  26  L.  J.  Ex.  219).  In  another  case  property 
of  which  demised  premises  formed  part  was  devised  by  the  owner  upon 
his  death  during  the  term  to  trustees  for  years  for  payment  of  debts  and 
legacies,  and  subject  thereto  to  a  person  for  life  with  remainders  over ; 
and  it  was  held  that  liability  for  the  tenant-right  could  be  enforced 
against  the  tenant  for  life  (he  having  taken  possession  and  received  rent 
from  the  lessee),  to  the  exclusion  of  both  the  trustees  and  the  remainder- 
men {Matisel  V.  Norton,  1883,  22  Ch.  D.  769). 

A  few  observations  are  here  added  as  to  the  manner  in  which  the 
right  to  compensation  for  tenant-right  may  be  lost.  It  has  already  been 
mentioned  that  the  right  sometimes  is  made  to  turn  upon  the  due  fulfil- 
ment of  the  various  obligations  of  the  lease,  and  when  this  happens  a 
substantial  performance  of  such  obligations  is  a  sufficient  performance 
of  the  condition  precedent  {England  v.  Shearburn,  1884,  52  L.  T.  22). 
The  quitting  of  possession  by  the  tenant  before  the  end  of  his  term,  even 
if  done  with  the  consent  of  the  landlord  so  as  to  amount  to  a  surrender 
by  operation  of  law,  may  in  such  a  case — and  perhaps  in  any  case  (see 
Ux  parte  Glegg,  1881, 19  Ch.  D.  7) — entail  the  loss  of  tenant-right  {ibid.) ; 
and  where  such  quitting  takes  place  without  a  surrender,  the  right  is 
clearly  lost  {Whittaker  v.  Barker,  1832,  1  C.  &  M.  113 ;  38  K.  R.  588). 
So  a  local  custom,  giving  claim  to  compensation  for  tenant-right  upon 
the  expiration  of  a  tenancy  at  a  certain  period  of  the  year,  may  be 
defeated  by  its  expiration  at  another  period  {Thorpe  v.  Eyre,  1834, 1  Ad. 
&  E.  926) ;  and  a  custom  of  the  kind  will  be  defeated  by  the  term  ending, 
by  reason  of  the  landlord's  interest  having  expired,  before  the  accrual  of 
the  claim  for  compensation  under  it  {Faviell  v.  Gaskoin,  1852,  7  Ex.  Rep. 
273;  86  R.  R.  657).  But  where  an  instrument  of  tenancy,  which 
provides  for  the  payment  of  compensation  at  the  end  of  the  term,  is 
determined  by  the  tenant  by  the  exercise  of  an  option  to  that  effect  at 
an  earlier  period,  it  does  not  necessarily  follow  that  the  right  to  com- 
pensation is  thereby  lost  {Bevan  v.  Chambers,  1896,  12  T.  L.  R.  417). 
Nor  does  a  tenant  entitled  by  his  demise  to  tenant-right  lose  such  right 
simply  by  reason  of  accepting  a  new  lease  to  follow  the  first,  which  is 
silent  on  the  question  of  compensation  {Lane  v.  Moeder,  1885,  C.  &  E. 
548) ;  neither  does  he  lose  his  claim  to  compensation  at  the  end  of  the 
term  merely  by  reason  of  holding  over  after  its  expiration  {Martin  v. 
Coulman,  1834,  4  L.  J.  K.  B.  37). 

In  compliance  with  the  foregoing  principles,  the  right  to  compensa- 
tion may  be  lost  by  the  lease  being  determined  by  forfeiture  before  its 
natural  expiration.  This  may  happen,  for  instance,  where  the  instru- 
ment of  demise  provides  for  payments  to  be  made  to  the  tenant  in  respect 
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of  certain  matters  done  by  him  on  the  expiration  of  the  lease,  the  cove- 
nant in  question  to  be  observed  by  the  tenant  being  one  of  an  absolute 
character  (Silcock  v.  Farmer,  1882,  46  L.  T.  404,  explained  in  Hx  parte 
Bart  Dyke,  1882,  22  Ch.  1).  410). 

Where  a  lessee  entitled  to  tenant-right  becomes  bankrupt  and  the 
trustee  seeks,  under  the  provisions  of  the  Bankruptcy  Act,  to  be  allowed 
to  disclaim  the  lease,  discretion  is  conferred  on  the  Court  in  granting 
such  leave  to  make  what  order  it  thinks  right  with  regard  to  tenants' 
improvements,  and  other  matters  of  the  kind  which  may  arise  out  of 
the  tenancy  (Bankruptcy  Act,  1883,  46  &  47  Vict.  c.  52,  s.  55  (3)).  Tlie 
trustee,  of  course,  may,  if  he  prefer  it,  adopt  the  lease ;  and  in  that  case 
he  will  be  in  the  same  position  with  regard  to  the  tenants'  claim  for 
compensation  as  an  ordinary  purchaser  or  assignee  of  the  term.  If  any 
rent  has  become  due  to  the  landlord  before  the  bankruptcy,  he  cannot 
set  if  off  against  the  claim  of  the  trustee  {AUoway  v.  Steere,  1882, 10  Q.  B.  D. 
22),  unless  a  local  custom  provides  to  the  contrary  {Ex  parte  Lord 
Eastings,  1893,  62  L.  J.  Q.  B.  628). 

A  local  custom  entitling  a  tenant  to  away -going  crops,  or  to  receive 
compensation  in  lieu  thereof,  is  applicable  to  the  yearly  tenancy  implied 
from  holding  over  and  the  payment  of  rent  {Boraston  v.  Green,  1812, 
16  East,  71 ;  14  B.  K.  297). 

The  right  to  receive  compensation,  as  has  been  seen,  is  founded  upon 
custom ;  and  as  it  has  been  thought  expedient  to  secure  a  certain  amount 
of  uniformity  in  these  matters,  the  legislature  has  intervened,  and  they 
are  now  for  the  most  part  regulated  by  statute.  The  first  Act  on  the 
subject  was  passed  in  1875  (38  &  39  Vict.  c.  92).  It  was,  however,  of 
a  permissive  and  not  of  an  obligatory  nature,  that  is  to  say,  the  parties 
were  enabled,  if  they  pleased,  to  contract  themselves  out  of  its  pro- 
visions. It  was  soon  found  that  of  this  permission  they  largely  availed 
themselves,  with  the  result  that  the  Act  might  almost  as  well  never 
have  been  passed.  In  the  year  1883  a  second  Act  (46  &  47  Vict.  c.  61) 
was  passed  repealing  the  former,  and  expressly  preventing  parties  to  a 
tenancy  from  entering  into  contracts  in  defiance  of  its  provisions.  A 
third  Act  was  passed  in  the  year  1900  (63  &  64  Vict.  c.  50),  and  another 
in  the  year  1906  (6  Edw.  vii.  c.  56),  to  say  nothing  of  an  Act  passed  in 
1895  of  the  same  general  character  as  those  Acts,  and  to  be  read  and 
construed  with  them,  specially  affecting  market  gardens  (58  &  59  Vict. 
c.  27),  and  of  an  Act  passed  in  1890  giving  compensation  in  the  case  of 
the  letting  of  land  under  mortgage  (53  &  54  Vict.  c.  57).  The  whole  of 
these  statutes  (with  a  small  saving  as  regards  the  application  of  the  one 
last  mentioned  to  allotments)  have  now  been  repealed,  having  been 
consolidated  into  one  Act  which  comes  into  force  on  January  1,  1909, 
and  is  known  as  the  Agricultural  Holdings  Act,  1908,  8  Edw.  vii.  c.  28. 

The  holdings  to  which  the  Act  applies  are  parcels  of  land  held  by 
tenants  which  are  wholly  agricultural,  or  wholly  pastoral,  or  in  part 
agricultural  and  as  to  the  residue  pastoral,  or  in  whole  or  in  part  culti- 
vated as  a  market  garden,  not  being  let  during  the  continuance  of  the 
tenant  in  any  office,  appointment,  or  employment  held  under  the  land- 
lord (s.  48).  What  is  exactly  meant  by  the  words  "  agricultural "  and 
"  pastoral "  in  the  above  definition  has  never  been  laid  down  with  pre- 
cision, though  it  has  been  said  {per  Lord  Eitzgerald  in  Westropp  v. 
Mligott,  1884,  9  App.  Cas.,  at  ,p.  838)  that  they  refer  to  land  in  tillage 
and  grass  respectively.    The  existence  of  buildings  on  the  land  will  clearly 
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not  prevent  the  holding  from  being  within  the  Act,  so  long,  at  all  events, 
as  the  building  is  not  the  principal  subject-matter  of  the  demise.  Atten- 
tion may  be  drawn  to  the  fact  that  by  the  Interpretation  Act,  1889,  52 
&  53  Vict.  c.  63,  s.  3,  the  word  "  land,"  any  parcel  of  which,  as  already 
seen,  if  held  by  a  tenant,  constitutes  a  holding  within  the  Act,  expressly 
includes  messuages,  tenements  and  hereditaments,  houses  and  buildings, 
of  any  tenure. 

A  contract  of  tenancy  within  the  Act  is  defined  to  be  the  letting  of, 
or  agreement  for  the  letting  of,  land  for  a  term  of  years,  or  for  lives,  or 
for  lives  and  years,  or  from  year  to  year  (s.  48).  Where  by  an  agree- 
ment land  was  let  at  a  yearly  rent,  payable  quarterly  on  the  four  usual 
quarter  days,  and  it  was  stipulated  that  the  tenancy  might  be  determined 
by  either  party  giving  to  the  other  three  calendar  months'  notice  to  quit, 
or  of  his  intention  of  quitting,  as  the  case  might  be,  on  any  day  of  the 
year,  it  was  held  that  the  contract  of  tenancy  was  one  within  the  Act 
{Kiiig  V.  Eversfield,  [1897]  2  Q.  B.  475). 

The  principal  object  of  the  Act  is  set  forth  in  the  first  section,  which 
provides  that  where  a  tenant  has  made  an  improvement  on  his  holding, 
of  one  of  three  distinct  classes  specified  in  the  schedule  to  the  Act,  he 
becomes  entitled  to  obtain  from  the  landlord  compensation  on  quitting- 
his  holding  at  the  end  of  the  term,  such  compensation  being  estimated 
by  the  value  of  the  improvement  to  an  incoming  tenant.  But  nothing 
in  the  section  is  to  prejudice  the  right  of  a  tenant  to  claim  any  com- 
pensation to  which  he  may  be  entitled  under  custom,  agreement,  or 
otherwise  in  lieu  of  any  compensation  provided  by  the  section  (s.  1  (3)), 

The  word  landlord  in  the  Act  means  any  person  for  the  time  being 
entitled  to  receive  the  rents  and  profits  of  any  land  (s.  48) ;  and  what- 
ever may  be  his  estate  or  interest  in  the  holding,  he  may  give  any 
consent,  make  any  agreement,  or  do  or  suffer  any  act  in  relation  to 
improvements  for  which  the  Act  gives  compensation,  which  he  might 
give,  make,  do,  or  suffer  if  he  were  owner  in  fee,  or  (where  his  interest 
is  an  interest  in  a  leasehold)  if  he  were  absolutely  entitled  to  that  lease- 
hold (s.  34).  The  word  tenant,  on  the  other  hand,  means  the  holder  of 
land  under  a  contract  of  tenancy,  and  includes  the  executors,  adminis- 
trators, assigns,  guardian,  committee  of  the  estate,  or  trustee  in  bank- 
ruptcy of  a  tenant  or  other  person  deriving  title  from  a  tenant  (s.  48), 
And  it  is  provided  that  the  designations  of  landlord  and  tenant  shall 
continue  to  apply  to  the  parties  until  the  conclusion  of  any  proceedings 
taken  under  or  in  pursuance  of  the  Act  in  respect  of  compensation  for 
improvements,  or  under  any  agreement  made  in  pursuance  of  the  Act 
(s.  48  (2)). 

The  improvements  referred  to  are  classified  according  as  they  are  of 
a  kind  (I.)  where  the  landlord's  consent  is  required ;  (II.)  where,  though 
his  consent  is  not  required,  notice  to  him  must  be  given ;  (III.)  where- 
neither  consent  nor  notice  is  required.  The  first  class  includes  (1)  erec- 
tion or  enlargement  of  buildings ;  (2)  formation  of  silos  ;  (3)  laying  down 
of  permanent  pasture;  (4)  making  and  planting  of  osier  beds;  (5) 
making  of  water  meadows  or  works  of  irrigation ;  (6)  making  of  gardens ;. 
(7)  making  or  improving  of  roads  or  bridges ;  (8)  making  or  improving 
of  watercourses,  ponds,  wells,  or  reservoirs,  or  of  works  for  the  applica- 
tion of  water  power,  or  for  supply  of  water  for  agricultural  or  domestic 
purposes ;  (9)  making  or  removal  of  permanent  fences ;  (10)  planting  of 
hops;  (11)  planting  of  orchards  or  fruit  bushes;  (12)  protecting  young  fruit 
trees;  (13)  reclaiming  of  waste  land ;  (14)  warping  or  weiring  of  land ;  (15) 
VOL.  XIV.  3 
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embankments  and  sluices  against  floods;  (16)  erection  of  wire  work  in 
hop  gardens.  The  second  class  relates  to  drainage.  The  third  comprises 
the  following  improvements  : — (1)  chalking  of  land ;  (2)  clay  burning ; 
(3)  claying  of  land,  or  spreading  blaes  upon  land ;  (4)  liming  of  land ; 
(5)  marling  of  land ;  (6)  application  to  land  of  purchased  artificial  or 
other  purchased  manure;  (7)  consumption  on  the  holding  by  cattle, 
sheep,  or  pigs,  or  by  horses  other  than  those  regularly  employed  on  the 
holding,  of  corn,  cake  or  other  feeding  stuff  not  produced  on  the  holding ; 
(8)  consumption  on  the  holding  by  cattle,  sheep,  or  pigs,  or  by  horses 
other  than  those  regularly  employed  on  the  holding,  of  corn  proved 
by  satisfactory  evidence  to  have  been  produced  and  consumed  on  the 
holding ;  (9)  laying  down  temporary  pasture  with  clover,  grass,  lucerne, 
sainfoin,  or  other  seeds,  sown  more  than  two  years  prior  to  the  deter- 
mination of  the  tenancy;  (10)  repairs  to  buildings,  being  buildings 
necessary  for  the  proper  cultivation  or  working  of  the  holding,  other  than 
repairs  which  the  tenant  is  himself  under  an  obligation  to  execute,  pro- 
vided that  the  tenant,  before  beginning  to  execute  any  such  repairs,  shall 
give  to  the  landlord  notice  in  writing  of  his  intention,  together  with 
particulars  of  such  repairs,  and  shall  not  execute  the  repairs  unless  the 
landlord  fails  to  execute  them  within  a  reasonable  time  after  receiving 
such  notice.  It  is  specifically  provided  (s.  26)  that  no  compensation 
shall  be  payable  in  respect  of  improvements  of  the  third  class  where  they 
are  made  for  the  purpose  of  making  provision  to  protect  the  holding 
from  injury  or  deterioration,  a  provision  necessary  where  the  tenant 
exercises  his  rights  of  freedom  of  cropping  and  disposal  of  produce  under 
the  Act. 

Eegard  is  to  be  had,  in  ascertaining  the  amount  of  compensation  to 
which  a  tenant  may  be  entitled  under  the  Act,  to  any  benefit  which 
the  landlord  has  given  or  allowed  to  the  tenant,  in  consideration  of  the 
tenant  executing  the  improvement ;  to  the  value  (in  the  case  of  com- 
pensation for  manuring,  see  s.  48)  of  the  manure  required  by  the  contract 
of  tenancy,  or  by  custom,  to  be  returned  to  the  holding  in  respect  of  any 
crops  sold  off  or  removed  from  the  holding  within  the  last  two  years 
of  the  tenancy,  or  other  less  time  for  which  the  tenancy  has  endured, 
not  exceeding  the  value  of  the  manure  which  would  have  been  produced 
by  the  consumption  on  the  holding  of  the  crops  so  sold  off  or  removed 
<s.  1,  subs.  (2)). 

Moreover,  where  a  claim  to  compensation  under  the  Act  is  made  by 
the  tenant,  and  in  accordance  with  what  will  presently  be  pointed  out 
is  referred  to  arbitration,  and  further  claims  are  made  by  either  party 
for  breaches  of  contract  in  respect  of  the  tenancy  or  by  the  landlord  in 
respect  of  any  waste  wrongfully  committed  or  permitted  by  the  tenant, 
they  may  be  brought  within  the  scope  of  the  arbitration  by  written 
notice  given  within  seven  days  after  the  arbitrator  has  been  appointed 
(s.  6,  subs.  (3)).  The  mode  of  service  of  all  notices,  etc.,  under  the  Act 
is  provided  for  by  sec.  45. 

The  Act  contains  a  general  provision  preventing  a  tenant  from 
claiming  compensation  for  improvements  effected  by  him  during  the 
last  year  of  his  tenancy.  With  the  exception  of  manures,  no  improve- 
ments executed  by  a  lessee  within  that  time,  or,  if  a  yearly  tenant,  at 
any  time  after  he  has  given  or  received  final  notice  to  quit,  or  within 
the  last  year  of  his  tenancy,  can  give  him  a  claim  to  compensation, 
except  in  the  case  of  a  yearly  tenant,  where  he  quits  at  the  end  of  such 
year  in  pursuance  of  a  notice  given  by  the  landlord  after  he  has  com- 
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menced  such  improvement  (s.  9).  A  tenant,  however,  during  the  last 
year  of  his  term,  may,  before  commencing  an  improvement,  serve  a 
notice  on  the  landlord  of  his  intention  to  do  so ;  and  should  the  latter 
either  assent  or  fail  to  object  to  the  making  of  the  improvement  within 
a  month  of  receiving  such  notice,  the  claim  to  compensation  will  be  made 
good  {ibid.).  The  determination  of  the  tenancy,  which,  as  already  seen 
(s.  1,  siqjra),  must  have  taken  place  for  the  tenant  to  be  able  to  claim 
compensation,  is  defined  in  the  Act  (s.  48)  as  "  the  cesser  of  a  contract 
of  tenancy  by  reason  of  the  effluxion  of  time  or  any  other  cause ; "  so 
that  the  tenant  will  not  be  deprived  of  his  right  by  the  mere  fact  that 
the  tenancy  may  have  been  determined  in  some  manner  other  than  by 
reason  of  effluxion  of  time.  It  is  further  provided  that  a  tenant  who 
is  remaining  in  his  holding  during  a  change  or  changes  of  tenancy  is 
not,  on  quitting  his  holding  at  the  determination  of  the  tenancy,  to  lose 
his  right  to  claim  compensation  merely  by  reason  of  the  fact  that  the 
improvements  for  which  he  claims  were  made  during  a  former  tenancy, 
and  not  during  the  one  at  the  determination  of  which  he  gives  up 
possession  (s.  8). 

Moreover,  where  the  landlord  has  given  his  written  consent  to  the 
payment  by  an  incoming  to  an  outgoing  tenant  of  any  compensation 
payable  under  the  Act  in  respect  of  any  improvement,  the  incoming 
tenant  will  be  entitled,  when  he  quits  in  his  turn,  to  claim  compensation 
in  respect  thereof,  in  like  manner  as  the  outgoing  tenant  would  have 
been  entitled  if  he  had  remained  tenant  of  the  holding  (s.  7).  So  that, 
as  regards  the  right  of  obtaining  compensation,  he  may  be  said  to  stand 
in  the  shoes  of  the  outgoing  tenant. 

The  Act  deals  with  the  question  of  compensation  payable  to  a  tenant 
in  respect  of  improvements  executed  both  before  and  after  the  Act  comes 
into  operation  (January  1, 1909),  With  regard  to  improvements  executed 
or  begun  before  that  date,  the  compensation  payable  (although  the  pro- 
cedure for  recovering  it  as  laid  down  in  the  new  Act  is  to  be  followed 
in  all  cases)  is  to  be  such  as  could  have  been  claimed  if  the  Act  had  not 
been  passed  (s.  47) — a  provision  which  throws  one  back  to  the  earlier 
Acts,  under  which  the  principle  is  that  the  amount  of  compensation 
obtainable  is  to  be  regulated  by  the  Act  of  1883  or  the  Act  of  1900 
according  as  the  improvement  in  question  was  executed  before  or  after  the 
1st  January  1901  (63  &  64  Vict.  c.  50,  s.  7).  There  appears,  however,  to 
be  no  substantial  difference  between  the  two  Acts  in  this  respect,  though 
the  list  of  improvements  for  which  compensation  maybe  claimed  is  a  little 
longer  in  the  later  than  in  the  earlier  Act.  The  limitation,  too,  imposed 
by  the  earlier  Act  on  counterclaims  made  by  the  landlord  in  respect  of 
waste  or  breaches  of  covenant  by  the  tenant  as  to  husbandry,  to  the  effect 
that  only  the  period  of  four  years  immediately  preceding  the  determina- 
tion of  the  tenancy  can  be  regarded,  is  removed  by  the  later.  And  when 
■claims  to  compensation  are  made  in  respect  of  manures  the  set-off  to 
which  the  landlord  is  entitled  is,  under  the  Act  of  1883,  the  value  of  the 
manure  that  would  have  been  produced  by  the  consumption  on  the  hold- 
ing of  any  hay,  straw,  roots,  or  green  crops  sold  off  or  removed  from 
the  holding  within  the  last  two  years  of  the  tenancy  or  other  less  time 
for  which  the  tenancy  has  endured,  except  as  far  as  a  proper  return  of 
the  manure  to  the  holding  has  been  made  in  respect  of  such  produce  so 
5old  off  or  removed  therefrom ;  whilst  under  the  Act  of  1900  it  is  the 
value  of  the  manure  required  by  the  contract  of  tenancy  or  by  custom 
to  be  returned  to  the  holding  in  respect  of  crops  sold  off  or  removed 
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within  that  time,  not  exceeding  the  value  of  the  manure  which  would 
have  been  produced  by  the  consumption  on  the  holding  of  the  crops  so 
sold  off  or  removed. 

So  far  as  improvements  made  or  begun  before  the  year  1909.  With 
regard  to  those  made  or  begun  in  or  after  that  year,  the  provision  of 
sec.  47  to  which  reference  has  just  been  made  "  throwing  back  "  to  the 
earlier  Acts,  applies  here  also  in  the  one  case  where  the  contract  of 
tenancy,  not  being  a  tenancy  from  year  to  year,  was  one  which  was 
current  on  the  1st  of  January  1884  (the  date  of  the  commencement  of 
the  Act  of  1883).  And  as  a  tenancy  from  year  to  year  is  the  only 
"  periodic "  tenancy  with  which  the  Acts  deal  at  all,  the  result  would 
appear  to  be  that  the  only  case  where  the  repealed  Acts  apply  to 
improvements  executed  in  or  after  the  year  1909  is  that  of  a  tenancy 
for  a  term  of  years  which  commenced  before  January  1, 1884,  a  tenancy 
which  is  now  so  rare  that  it  is  not  considered  necessary  to  deal  with  the 
matter  in  further  detail  here.  It  will  be  sufficient  to  refer  generally  on 
the  subject  to  sec.  5  of  the  Act  of  1883  (46  &  47  Vict.  c.  61). 

Where  the  tenancy  is  one  under  a  contract  beginning  after  the  com- 
mencement of  the  Act,  regard  must  be  paid  to  the  nature  of  the  improve- 
ment for  which  compensation  is  claimed.  If  it  belong  to  the  first  of 
the  three  classes  already  dealt  with,  no  compensation  can  be  recovered 
unless  the  written  consent  of  the  landlord  or  his  duly  authorised  agent 
to  the  making  of  the  improvement  has  been  obtained  before  its  execution 
and  after  the  passing  of  the  Act  (s.  2).  The  consent  in  question  may 
be  either  absolute  or  subject  to  such  conditions  as  to  compensation  as 
may  be  agreed  upon  between  the  parties  (though  it  has  been  held  that 
it  may  not  be  given  on  the  condition  that  no  compensation  shall  be 
payable  at  all,  Mears  v.  Callender,  [1901]  2  Ch.  388),  such  compensation 
so  payable  being  deemed  substituted  for  compensation  under  the  Act. 
Where  the  improvement  is  one  of  drainage  within  the  second  class,, 
notice  in  writing  (where  not  dispensed  with  by  agreement)  of  the  inten- 
tion to  execute  the  work  must  be  given  to  the  landlord  or  his  agent 
not  less  than  two  months  and  not  more  than  three  months  before  it 
is  commenced.  One  or  two  things  may  then  happen  :  the  parties  may 
agree  upon  terms  of  compensation  which  is  deemed  to  be  substituted 
for  compensation  under  the  Act,  or  the  landlord  may,  if  he  please,  where- 
the  notice  has  not  been  withdrawn,  undertake  the  execution  of  the 
improvement  in  a  reasonable  and  proper  manner  himself,  charging  the- 
tenant  with  a  sum  not  exceeding  £5  per  cent,  on  the  outlay  incurred^ 
or  not  exceeding  such  annual  sum  (to  be  recoverable  as  rent)  payable 
for  a  period  of  twenty-five  years  as  will  repay  such  outlay  in  the  said 
period  with  interest  at  3  per  cent.  If  neither  of  the  above  events- 
happens,  or  if  the  landlord,  having  given  the  undertaking  to  execute 
the  work,  fails  within  a  reasonable  time  to  carry  it  out,  the  tenant 
will  be  entitled  to  execute  it  and  to  receive  compensation  for  it  under 
the  Act  (s.  3). 

In  the  case  of  improvements  of  the  third  class,  no  consent  on  the 
part  of  the  landlord  is  required,  but  where  a  particular  agreement  in 
writing  provides  for  the  payment  of  a  reasonable  compensation,  having 
regard  to  the  circumstances  existing  at  the  time  of  making  such  agree- 
ment, compensation  is  payable  under  it,  and  such  compensation  is  deemed 
to  be  substituted  for  compensation  under  the  Act  (s.  4). 

Subject  to  the  foregoing  provisions,  any  contract  (whether  under  seal 
or  not)  made  by  a  tenant  of  a  holding,  by  virtue  of  which  he  is  deprived 
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of  his  right  to  claim  compensation  under  the  Act  in  respect  of  the 
improvements  for  which  it  gives  it,  is  void  so  far  as  it  deprives  him  of 
that  right  (s.  5). 

Where  premises  of  the  kind  now  in  question  do  not  exceed  two  acres 
in  extent,  matters  of  tenant-right  are  regulated,  not  by  the  Act  just 
treated  of,  but  by  an  Act  known  as  the  Allotments  Compensation  Act 
which  was  passed  in  the  year  1887  (51  &  52  Vict.  c.  26).  For  any 
parcel  of  land  within  that  limit  held  by  a  tenant  under  a  landlord,  and 
cultivated  as  a  garden  or  as  a  farm,  or  partly  as  a  garden  and  partly  as 
a  farm,  as  well  as  a  cottage  garden,  that  is  an  allotment  attached  to 
a  cottage,  is  an  "  allotment "  within  the  meaning  of  the  Act.  The  Act 
further  provides  that  its  provisions  in  any  case  of  conflict  are  to  prevail 
over  those  of  the  Agricultural  Holdings  Act,  and  no  claim  for  compen- 
sation can  be  made  under  the  latter  Act  for  any  matter  or  thing  in 
respect  of  which  a  claim  for  compensation  is  made  under  the  Allotments 
Compensation  Act  (s.  18).  It  has  been  held  that  the  provisions  of  this 
statute  being  directed  to  a  class  of  persons  in  a  small  way  of  life  deemed 
by  the  legislature  to  be  proper  recipients  of  the  benefits  given  by  the 
Allotments  Acts,  a  piece  of  land  occupied  by  a  seedsman  for  the  purpose 
of  his  business,  and  having  in  it  vegetables,  fruit-trees,  and  flowering 
plants  grown  for  sale,  was  not  cultivated  as  a  garden  within  the  mean- 
ing of  the  Act  although  within  the  prescribed  limits  of  size  {Cooper  v. 
Pearse,  [1896]  1  Q.  B.  562).  As  with  the  Agricultural  Holdings  Act, 
compensation  given  by  this  Act  is  only  to  apply  on  the  determination 
of  the  tenancy,  and,  as  in  that  Act,  the  determination  means  the  cesser 
of  a  contract  of  tenancy  by  effluxion  of  time  or  any  other  cause.  Upon 
such  determination  a  tenant,  or  in  case  of  his  death  his  personal  repre- 
sentative, in  spite  of  any  agreement  which  may  be  made  to  the  contrary, 
is  to  be  entitled  to  obtain  from  the  landlord  the  following  kinds  of  com- 
pensation, which  (s.  5)  must  be  made  in  money  : — (1)  For  crops  including 
fruit-growing  upon  the  holding  in  the  ordinary  course  of  cultivation,  and 
for  fruit-trees  and  fruit-bushes  growing  thereon  which  have  been  planted 
by  the  tenant  with  the  previous  consent  in  writing  of  the  landlord; 
(2)  for  labour  expended  upon  and  for  manure  applied  to  the  holding 
since  the  taking  of  the  last  crop  therefrom  in  anticipation  of  a  future 
crop ;  (3)  for  drains  and  for  any  outbuildings,  pigstyes,  fowl-houses,  or 
other  structural  improvements  made  by  the  tenant  upon  his  holding 
with  the  written  consent  of  his  landlord.  As  in  the  Agricultural  Hold- 
ings Act,  too,  it  is  enacted  that  any  sums  which  may  be  due  to  the  land- 
lord for  rent,  or  in  respect  of  any  breach  of  the  contract  of  tenancy  or 
damage  wilfully  or  negligently  committed  or  permitted  by  the  tenant, 
are  to  go  in  reduction  of  the  amount  of  compensation  payable  under 
its  provisions  (s.  6).  The  Act,  moreover,  contains  a  code  of  procedure 
for  the  tenant  to  obtain  the  rights  to  compensation  which  it  confers. 
With  regard  to  details  the  Act  itself  should  be  consulted.  Here  it  may 
suffice  to  say  that  the  amount  of  compensation,  if  not  agreed  upon,  is  to 
be  settled  by  an  arbitrator  (s.  7).  Sec.  8  contains  provisions  for  the 
appointment  of  the  arbitrator,  who,  unless  appointed  by  agreement 
between  the  parties  within  twenty-eight  days  after  the  determination  of 
the  tenancy,  is  to  be  appointed  by  justices  of  the  peace  for  the  district, 
either  from  among  their  number  or  otherwise,  the  person  appointed  not 
being  interested  in  the  holding ;  and  for  making  a  fresh  appointment  on 
the  death  or  inability  to  act  of  the  person  appointed.     The  appointment 


38  TENANT-EIGHT 

is  to  be  conferred,  if  possible,  on  an  arbitrator  willing  to  act  without 
remuneration  ;  and  in  any  case  he  may  only  be  paid  such  moderate  sum 
as  may  be  reasonably  sufficient  to  remunerate  him  for  his  time  and 
expenses  (s.  9).  The  arbitration  is  to  commence  within  seven  days  of 
his  appointment  (s.  10),  and  may  proceed  after  notice  in  the  absence  of 
either  party  (s.  12).  The  arbitrator  has  power  to  administer  oaths  and 
take  the  examination  of  the  parties  and  witnesses,  as  well  as  to  call  for 
the  production  of  any  necessary  document  which  is  in  the  possession  of 
either  party,  or  which  either  party  can  produce  (s.  11).  The  award  is  to 
be  in  writing  and  signed,  and  is  to  be  ready  for  delivery  within  fourteen 
days  after  his  appointment,  though  by  agreement  this  time  may  be 
extended,  so  long  as  it  does  not  exceed  in  the  whole  twenty-eight  days 
(s.  13).  Costs  are  entirely  in  the  discretion  of  the  arbitrator,  and  such 
costs  are  to  include  his  remuneration,  if  any  (s.  14).  The  award,  which 
is  to  be  final  and  conclusive  in  every  case  (s.  16),  is  to  fix  a  day  not 
sooner  than  fourteen  days  after  its  delivery  for  payment  of  the  money 
awarded  for  compensation,  costs,  or  otherwise  (s.  15),  and  such  compen- 
sation money,  if  not  paid  within  fourteen  days  after  the  time  when  it 
is  agreed  or  awarded  to  be  paid,  shall  be  recoverable  upon  order  made 
by  the  judge  of  the  County  Court  of  the  district  where  the  holding 
is  situated  as  money  ordered  to  be  paid  by  a  County  Court  under  its 
ordinary  jurisdiction  (s.  17). 

In  the  year  1887  was  passed  also  the  Allotments  Act,  50  &  51  Vict. 
e.  48,  now  repealed  and  replaced  by  the  Small  Holdings  and  Allotments 
Act,  1908,  8  Edw.  vii.  c.  36.  Under  this  latter  Act  allotments,  including 
under  that  term  a  field  garden  (s.  61),  may  be  let  by  borough,  district, 
or  parish  councils,  and  when  so  let  the  tenant  shall,  as  against  the 
council,  have  the  same  rights  with  regard  to  compensation  for  improve- 
ments specified  in  the  Act  as  he  would  have  had  if  the  holding  had  been 
a  market  garden  regulated  by  sec.  42  of  the  Agricultural  Holdings  Act 
(see  infra),  unless  the  improvement  has  been  executed  contrary  to  an 
express  prohibition  in  writing  by  the  council  (s.  47).  Compensation 
may  under  the  Act  also  be  payable  to  the  tenant  when  his  tenancy 
is  determined  by  reason  of  certain  defaults  committed  by  him  which  are 
provided  for  in  the  Act  (s.  30).  He  may  at  his  option  have  recourse  to  the 
above  provisions  in  assessing  the  amount  of  the  compensation  which 
may  be  due  to  him,  or  he  may,  if  he  please,  have  recourse  to  the  pro- 
cedure to  be  presently  explained  for  assessing  compensation  under  the 
Agricultural  Holdings  Act.  Failing  an  election  on  his  part,  the  amount 
of  compensation  payable  to  him  is  to  be  assessed  by  an  arbitrator 
appointed  by  the  council.  Upon  the  recovery  of  an  allotment  from  a 
tenant  in  such  case,  the  Court  or  justice  directing  such  recovery  has 
power  to  stay  delivery  of  possession  until  satisfied  that  payment  of 
compensation,  if  any,  due  to  the  outgoing  tenant  has  been  made  or 
secured  (s.  30).  The  option  of  proceeding  under  the  Allotments  Com- 
pensation Act  instead  of  under  the  Agricultural  Holdings  Act  is  also 
given  to  tenants  of  allotments  claiming  compensation  for  their  improve- 
ments as  against  the  council  under  the  circumstances  already  stated 
(s.  47),  and  this  even  though  the  allotment  exceeds  two  acres  in 
extent. 

Three  years  later  a  further  Act  was  passed  to  amend  the  law  with 
respect  to  compensation  due   to   tenants  when  the  land  occupied  by 
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them  is  under  mortgage ;  and  though  this  Act  which  was  known  as  the 
Tenants  Compensation  Act,  1890,  53  &  54  Vict.  c.  57,  is  now  repealed 
(except  so  far  as  relates  to  compensation  under  the  Allotments  Compensa- 
tion Act  above  dealt  with),  its  provisions,  as  already  stated,  are  re-enacted 
in  the  Agricultural  Holdings  Act,  1908,  s.  12.  The  enactment  deals 
with  the  case  where  a  person  occupies  land  under  a  contract  of  tenancy 
with  the  mortgagor,  whether  made  before  or  after  the  passing  of  the 
Act,  which  is  not  binding  on  the  mortgagee  of  such  land,  that  is  to  say, 
where  the  land  demised  has  already  been  mortgaged  and  where  the 
tenancy  is  not  one  to  which  the  provisions  of  the  Conveyancing  Act, 
44  &  45  Vict.  c.  41,  extend  (s.  18).  In  such  cases  the  enactment  pro- 
vides that  the  occupier,  as  against  the  mortgagee  who  takes  possession, 
is  to  be  entitled  to  any  compensation  which  is,  or  but  for  such  taking 
possession  would  be,  due  to  him  from  the  mortgagor  as  respects  crops, 
improvements,  tillages  or  other  matters  connected  with  the  land,  whether 
under  the  Agricultural  Holdings  Act,  or  the  custom  of  the  country, 
or  agreement  authorised  by  the  Act.  It  also  provides  that  any  sum 
ascertained  to  be  due  to  the  occupier  for  compensation  or  for  any  costs 
connected  therewith  may  be  set  off  against  any  rent  or  other  sum 
due  from  the  occupier  in  respect  of  the  land,  and  recovered  as  compen- 
sation under  the  Act,  but  that  unless  so  set  off  it  is,  as  against  the 
mortgagee,  to  be  charged  and  recovered  in  accordance  with  the  pro- 
visions of  the  Act  relating  to  the  recovery  of  compensation  due  from 
a  landlord  who  is  a  trustee.  Moreover,  before  the  mortgagee  deprives 
the  occupier  of  possession  of  the  land  otherwise  than  in  accordance 
with  the  contract  of  tenancy,  he  is  to  give  him  six  months'  notice  in 
writing  of  his  intention  so  to  deprive  him,  and  if  he  so  deprives  him, 
compensation  is  to  be  due  to  him  for  his  crops  and  for  any  expenditure 
on  the  land  made  in  the  expectation  of  holding  land  for  the  full  term 
of  the  contract  of  tenancy,  in  so  far  as  any  improvement  resulting 
therefrom  is  not  exhausted  at  the  time  of  his  being  so  deprived ;  but 
this  is  only  to  apply  where  the  contract  is  for  a  tenancy  from  year 
to  year,  or  for  a  term  of  years  not  exceeding  twenty-one  at  a  rack- 
rent. 

The  Act  of  1908  repeals  and  re-enacts  (s.  42),  as  already  stated,  the 
provisions  of  an  earlier  Act  passed  in  the  year  of  1895  (58  &  59  Vict.  c.  27) 
and  dealing  with  tenancies  in  market  gardens,  i.e.  holdings  cultivated 
wholly  or  mainly  for  the  purpose  of  the  trade  or  business  of  market 
gardening  (s.  48).  The  effect  is  that  where  in  the  case  of  a  holding 
in  respect  of  which  it  is  agreed  by  an  agreement  in  writing  made  on  or 
after  January  1,  1896,  that  the  holding  shall  be  let  or  treated  as  a 
market  garden,  the  provisions  of  the  Act  as  to  compensation  are  to 
apply  as  if  the  following  improvements  were  included  in  the  third 
part  of  the  first  schedule,  (1)  planting  of  standard  or  other  fruit  trees 
permanently  set  out ;  (2)  planting  of  fruit  bushes  permanently  set  out ; 
(3)  planting  of  strawberry  plants ;  (4)  planting  of  asparagus,  rhubarb, 
and  other  vegetable  crops  which  continue  productive  for  two  or  more 
years ;  (5)  erection  or  enlargement  of  buildings  for  the  purpose  of  the 
trade  or  business  of  a  market  gardener.  And  it  is  provided  that 
the  right  of  an  incoming  tenant  to  claim  compensation  in  respect  of 
the  whole  or  part  of  an  improvement  which  he  has  purchased  may  be 
exercised  although  his  landlord  has  not  consented  in  writing  to  the 
purchase.  Where  under  a  contract  of  tenancy  current  on  January  1, 
1896,  a  holding  was  at  that  date  in  use  or  cultivation  as  a  market 
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garden  with  the  knowledge  of  the  landlord,  and  the  tenant  has  then 
executed  thereon  without  having  received  previously  any  written  notice 
of  dissent  from  the  landlord,  any  improvement  of  the  kind  above 
mentioned,  the  provisions  of  this  section  are  to  apply  in  respect  of  that 
holding  as  if  it  had  been  agreed  in  writing  after  that  date  that  the 
holding  should  be  let  or  treated  as  a  market  garden,  so,  however,  that 
the  improvements  shall  include  those  executed  before,  as  well  as  those 
executed  after,  that  date;  provided  that  where  such  a  tenancy  was 
a  tenancy  from  year  to  year  the  compensation  payable  shall  be  such 
(if  any)  as  could  have  been  claimed  if  the  Act  had  not  been  passed. 
The  words  immediately  preceding  the  proviso  in  this  clause  are  a  repro- 
duction of  a  provision  contained  in  the  Agricultural  Holdings  Act,  1906, 
which  was  passed  to  get  rid  of  a  decision  to  the  contrary  effect  on  the 
Market  Gardeners  Act,  1895,  in  the  House  of  Lords  {Smith  v.  Callander, 
[1901]  A.  C.  297).  Where  the  land  to  which  the  agreement  referred  to 
in  these  provisions  relates,  or  so  used  and  cultivated,  consists  of  part  of 
a  holding  only,  the  section  (s.  42)  is  to  apply  as  if  that  part  were  a 
separate  holding. 

Where  a  tenant  claims  compensation  under  the  Act  and  the  parties 
fail  to  agree  as  to  its  amount  and  time  and  mode  of  payment,  the 
difference  must  in  all  cases  be  settled  by  arbitration  (s.  6  (1)).  The 
first  step  taken  by  the  tenant  is  to  give  notice  of  his  intention  to  make 
a  claim  (s.  6  (2)).  (Apparently  it  is  not  necessary  that  either  the  claim 
or  the  notice  should  be  in  writing.)  This  he  must  do  before  the  deter- 
mination of  the  tenancy ;  but  it  is  provided  that  when  the  claim  relates 
to  an  improvement  executed  after  the  determination  of  the  tenancy 
but  while  the  tenant  lawfully  remains  in  occupation  of  part  of  the 
holding  the  notice  may  be  given  at  any  time  before  he  quits  that 
part  {ibid.).  In  such  case  the  arbitrator  may,  if  he  thinks  fit,  make  a 
separate  award  in  respect  of  that  claim  (s.  13  (2)).  When  a  claim  for 
compensation  has  been  referred  to  arbitration,  any  compensation  pay- 
able under  an  agreement  and  substituted  for  compensation  under  the  Act 
(see  ss.  2,  3,  4,  supra)  is  to  be  awarded  in  respect  of  any  improvements 
provided  for  by  the  agreement  (s.  6  (4)).  It  is  further  specially  provided 
(s.  13)  that  the  Arbitration  Act,  1889,  is  not  to  apply  to  any  arbitration 
under  the  Act,  and  that  all  questions  which  under  the  Act  or  the  contract 
of  tenancy  are  referred  to  arbitration  are  to  be  determined  notwith- 
standing any  agreement  to  the  contrary  by  a  single  arbitrator  in 
accordance  with  the  following  provisions  contained  in  the  second 
schedule,  it  being  premised  that  the  word  "  Board  "  means  the  Board 
of  Agriculture  and  Fisheries,  and  that  the  expression  "  County  Court " 
means  the  County  Court  within  the  district  whereof  the  holding  or  the 
larger  part  thereof  is  situate  (s.  48). 

It  is  next  proposed  to  explain  briefly  the  provisions  contained  in 
the  Act  regulating  the  procedure  which  it  is  necessary  to  follow  if  its 
benefits  are  to  be  obtained.  The  procedure,  it  may  be  observed,  is  only 
applicable  to  matters  which  are  within  the  Act ;  and  a  mere  agreement 
between  the  parties  to  the  tenancy  that  this  should  be  otherwise  cannot 
make  any  difference  {Farquharson  v.  Morgan,  [1894]  1  Q.  B.  552).  It  has, 
however,  already  been  stated  that  the  Act  provides  machinery  (s.  6  (3)) 
by  means  of  which  claims  under  the  tenancy,  but  outside  the  Act,  may 
be  conjoined,  on  the  application  of  either  party,  with  claims  under  the 
Act  and  determined  by  the  same  tribunal. 
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Appointment  of  Arbitrator. 

1.  A  person  agreed  upon  between  the  parties,  or  in  default  of  agree- 
ment, nominated  by  the  Board  on  the  application  in  writing  of  either  of 
the  parties,  shall  be  appointed  arbitrator. 

2.  If  a  person  appointed  arbitrator  dies,  or  is  incapable  of  acting,  or 
for  seven  days  after  notice  from  either  party  requiring  him  to  act  fails 
to  act,  a  new  arbitrator  may  be  appointed  as  if  no  arbitrator  had  been 
appointed. 

3.  Neither  party  shall  have  power  to  revoke  the  appointment  of  the 
arbitrator  without  the  consent  of  the  other  party. 

4.  Every  appointment,  notice,  revocation,  and  consent  under  this 
part  of  these  rules  must  be  in  writing. 

Time  for  Award. 

5.  The  arbitrator  shall  make  and  sign  his  award  within  twenty-eight 
days  of  his  appointment,  or  within  such  longer  period  as  the  Board  may 
(whether  the  time  for  making  the  award  has  expired  or  not)  direct. 

Removal  of  Arbitrator. 

6.  Where  an  arbitrator  has  misconducted  himself  the  county  Court 
may  remove  him. 

Evidence. 

7.  The  parties  to  the  arbitration,  and  all  persons  claiming  through 
them  respectively,  shall,  subject  to  any  legal  objection,  submit  to  be 
examined  by  the  arbitrator,  on  oath  or  affirmation,  in  relation  to  the 
matters  in  dispute,  and  shall,  subject  as  aforesaid,  produce  before  the 
arbitrator  all  samples,  books,  deeds,  papers,  accounts,  writings,  and 
documents,  within  their  possession  or  power  respectively,  which  may 
be  required  or  called  for,  and  do  all  other  things  which  during  the 
proceedings  the  arbitrator  may  require. 

8.  The  arbitrator  shall  have  power  to  administer  oaths,  and  to  take 
the  affirmation  of  parties  and  witnesses  appearing,  and  witnesses  shall, 
if  the  arbitrator  thinks  fit,  be  examined  on  oath  or  affirmation. 

Statement  of  Case. 

9.  The  arbitrator  may  at  any  stage  of  the  proceedings,  and  shall,  if 
so  directed  by  the  judge  of  the  County  Court  (which  direction  may  be 
given  on  the  application  of  either  party),  state  in  the  form  of  a  special 
case  for  the  opinion  of  that  Court  any  question  of  law  arising  in  the 
course  of  arbitration. 

Award. 

10.  The  arbitrator  shall,  on  the  application  of  either  party,  specify 
the  amount  awarded  in  respect  of  any  particular  improvement  or  any 
particular  matter  the  subject  of  the  award,  and  the  award  shall  fix  a 
day  not  sooner  than  one  month  or  later  than  two  months  after  the 
delivery  of  the  award  for  the  payment  of  the  money  awarded  as  com- 
pensation, costs,  or  otherwise,  and  shall  be  in  such  form  as  may  be 
prescribed  by  the  Board. 


42  TENANT-EIGHT 

11.  The  award  to  be  made  by  the  arbitrator  shall  be  final  and  bind- 
ing on  the  parties  and  the  persons  claiming  under  them  respectively. 

12.  The  arbitrator  may  correct  in  an  award  any  clerical  mistake  or 
error  arising  from  any  accidental  slip  or  omission. 

13.  When  an  arbitrator  has  misconducted  himself,  or  an  arbitration 
or  award  has  been  improperly  procured  the  County  Court  may  set  the 
award  aside. 

Costs. 

14.  The  costs  of  and  incidental  to  the  arbitration  and  award  shall  be 
in  the  discretion  of  the  arbitrator,  who  may  direct  to  and  by  whom  and 
in  what  manner  these  costs  or  any  part  thereof  are  to  be  paid,  and  the 
costs  shall  be  subject  to  taxation  by  the  registrar  of  the  County  Court 
on  the  application  of  either  party,  but  that  taxation  shall  be  subject  to 
review  by  the  judge  of  the  County  Court. 

15.  The  arbitrator  shall,  in  awarding  costs,  take  into  consideration 
the  reasonableness  or  unreasonableness  of  the  claim  of  either  party, 
either  in  respect  of  amount  or  otherwise,  and  any  unreasonable  demand 
for  particulars  or  refusal  to  supply  particulars,  and  generally  all  the 
circumstances  of  the  case,  and  may  disallow  the  costs  of  any  witness 
whom  he  considers  to  have  been  called  unnecessarily,  and  any  other 
costs  which  he  considers  to  have  been  incurred  unnecessarily. 

Forms. 

16.  Any  forms  for  proceedings  in  arbitrations  under  this  Act  which 
may  be  prescribed  by  the  Board  shall,  if  used,  be  sufficient. 

Several  of  the  matters  included  in  the  foregoing  rules  are  also  further 
dealt  with  in  Order  40  of  the  County  Court  Eules,  1903.  The  proceed- 
ings which  follow  the  statement  of  a  special  case  by  the  arbitrator  for  the 
opinion  of  the  County  Court  will  be  found  in  rule  3  of  that  Order ;  and  it 
is  laid  down  in  the  Act  that  the  opinion  of  that  Court  on  the  questions 
submitted  shall  be  final,  unless  within  the  time  and  in  accordance  with 
the  conditions  prescribed  by  rules  of  the  Supreme  Court  (see  E.  S.  C, 
1883,  Order  59)  either  party  appeals  to  the  Court  of  Appeal,  from 
whose  decision  no  appeal  shall  lie  (s.  13,  subs.  (3)).  The  proceedings 
to  be  taken  in  order  to  compel  an  arbitrator  when  necessary  to  state  a 
special  case  are  set  out  in  rule  2  of  the  same  Order.  Eeference  again 
will  be  found  (as  just  seen)  in  the  rules  in  the  second  schedule  of  the  Act 
to  the  removal  of  an  arbitrator  for  misconduct  (r.  6),  and  to  the  setting 
aside  of  an  award  in  consequence  (r.  13).  The  proceedings  to  be  taken 
on  these  occasions  are  all  explained  at  length  in  Order  40,  rule  4,  of  the 
County  Court  Eules.  So  the  proceedings  relating  to  the  taxation  of 
costs  (which  under  rules  14  and  15  of  the  second  schedule  are  in  the  dis- 
cretion of  the  arbitrator,  the  costs  of  proceedings  in  the  County  Court 
being  (s.  44)  in  the  discretion  of  the  Court)  will  be  found  in  rules  5  and 
6  of  the  Order  in  question,  whilst  rules  7  and  8  relate  to  the  proceed- 
ings upon  applications  for  recovery  of  money  awarded  or  agreed  upon  as 
compensation,  it  being  provided  by  the  Act  itself  (s.  14)  that  such  sums 
are  recoverable  generally  as  other  moneys  ordered  by  a  County  Court 
to  be  paid.  To  deal  with  these  matters  in  detail  is  beyond  the  scope  of 
the  present  article,  and  reference  should  be  made  to  the  County  Court 
Eules  (under  Order  40)  themselves. 
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The  Act,  moreover,  gives  power  (s.  32)  to  "  any  person  interested  " 
where  a  landlord  or  a  tenant  is  an  infant  without  a  guardian  or  is  of 
unsound  mind,  not  so  found  by  inquisition,  to  apply  (see  C.  C.  R.,  1903, 
Order  40,  r.  1)  to  the  County  Court  to  appoint  a  guardian  to  the  infant  or 
person  of  unsound  mind  for  the  purposes  of  the  Act,  and  the  Court  may 
revoke  the  appointment  and  appoint  another  guardian  if  and  as  occasion 
requires.  And  it  further  provides  (s.  33)  that  where  a  woman  married 
before  the  commencement  of  the  Married  Women's  Property  Act,  1882, 
January  1,  1883,  is  entitled  to  land,  her  title  to  which  accrued  before 
that  date,  she  shall,  for  the  purposes  of  the  Act,  be  in  respect  of  the  land 
as  if  she  were  a  feme  sole,  where  she  is  entitled  to  the  land  for  her 
separate  use  and  is  not  restrained  from  anticipation ;  but  that  in  any 
other  case  her  husband's  concurrence  shall  be  requisite,  and  she  shall,  for 
the  purposes  of  the  Act,  be  examined  apart  from  him  by  the  County 
Court,  or  by  the  judge  of  the  County  Court  for  the  place  where  she  is 
for  the  time  being,  touching  her  knowledge  of  the  nature  and  efiect  of 
the  intended  Act,  and  it  shall  be  ascertained  that  she  is  acting  freely 
and  voluntarily. 

Provision  is  further  made  by  the  Act  for  holdings  being  charged 
with  sums  payable  under  it  as  compensation ;  the  landlord,  after  having 
paid,  being  enabled  to  obtain  from  the  Board  of  Agriculture  a  charge 
upon  the  holding  for  repayment  (s.  15).  It  has  been  decided  that  when 
a  landlord  is  only  tenant  for  life,  and  has  paid  such  compensation  in  his 
lifetime,  the  charge  in  question  may  be  obtained  by  his  executors  {Gough 
v.  Gough,  [1891]  2  Q.  B.  665).  The  instalments  and  interest  by  which 
such  repayment  is  to  be  made  are  to  be  charged  in  favour  of  the  land- 
lord, his  executors,  administrators,  and  assigns,  the  amounts  being 
settled  by  the  Board,  which  has  power  to  give  such  directions  for  giving 
effect  to  the  charge  as  it  thinks  fit ;  but  if  the  landlord  is  not  absolute 
owner  for  his  own  benefit,  no  instalment  or  interest  is  to  be  made 
payable  after  the  time  when  the  improvement  in  respect  of  which 
compensation  is  paid  will,  in  the  opinion  of  the  Board,  have  become 
exhausted  (s.  15).  The  charge  is  to  be  for  the  landlord's  interest  in  the 
holding,  and  for  all  interests  subsequent  to  his  own ;  but  where  the 
landlord's  interest  is  an  interest  in  a  leasehold  it  must  not  extend 
beyond  the  interest  of  himself,  his  executors,  administrators,  and  assigns 
(s.  16).  The  creation  of  a  charge  by  the  landlord  is  not  in  any  case  to 
render  his  estate  liable  to  forfeiture,  notwithstanding  anything  in  any 
deed,  will,  or  other  instrument  to  the  contrary  (s.  15).  In  the  cases 
where  the  landlord  is  only  a  trustee,  or  entitled  otherwise  than  for  his 
own  benefit,  the  compensation  is  always  to  be  a  charge  on  the  holding 
and  is  in  no  case  recoverable  against  him  personally,  he  having  the 
right  of  obtaining  such  a  charge  from  the  Board  of  Agriculture  either 
before  or  after  he  has  settled  with  the  tenant  (s.  35).  And  where  he 
fails  to  pay  the  tenant  within  a  month  of  the  latter's  quitting  possession, 
the  latter  may  obtain  from  the  Board  a  charge  on  the  holding  in  favour 
of  himself,  his  executors,  administrators,  and  assigns,  to  the  amount  of 
the  sum  due  and  the  costs  incurred  (ibid.). 

[Authorities. — Dixon's  Law  of  the  Farm,  6th  ed.,  1904;  Lely  and 
Aggs's  Agricultural  Holdings  Act,  1901.] 
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Land. — ^Where  two  or  more  persons  are  seised  of  land  in  undivided 
shares,  otherwise  than  by  descent,  they  are  tenants  in  common.  They 
claim  by  several  titles,  or  in  several  rights  though  by  one  title  (Co.  Litt. 
189).  A  corporation  sole  may  be  tenant  in  common  with  himself  as  an 
individual  (Co.  Litt.  190a).  The  ownership  of  each  tenant  in  common 
is  distinct  and  several,  and  he  is,  as  to  his  share,  in  the  position  of 
the  owner  of  an  entire  and  separate  estate,  whereas  joint-tenants  (see 
Joint-Tenancy)  compose  but  one  owner.  [The  estate  of  a  tenant  in 
common  has  incident  to  it  dower  and  curtesy,  and  on  death  vests  under 
the  Land  Transfer  Act,  1897,  in  such  tenant's  legal  personal  representa- 
tive.] A  tenant  in  common  conveys  [to  his  co-tenant]  by  an  assurance 
proper  to  convey  an  undivided  hereditament,  and  not,  as  a  joint- tenant, 
by  release  (2  Preston,  Abstracts,  77).  Unity  of  possession  is  the  only  point 
of  resemblance  between  joint-tenancy  and  tenancy  in  common,  or,  in  Lord 
Coke's  words,  "  Only  this  property  is  common  to  them  both,  namely, 
that  their  occupation  is  individed,  and  neither  of  them  knoweth  his 
part  in  severall "  (Co.  Litt.  189a).  Coparceners  {q.v.),  that  is,  several 
persons  together  constituting  an  heir,  hold  an  intermediate  position, 
having  only  one  freehold,  but  with  no  benefit  of  survivorship.  Tenants 
in  common  may  be  entitled  in  equal  or  unequal  shares,  and  one  may  be 
entitled  for  life  or  other  limited  period,  and  another  in  fee.  The  owners 
of  a  share  may  hold  it  in  joint-tenancy  as  between  themselves,  and  in 
common  with  the  owners  of  the  other  shares ;  for  instance,  if  one  of 
three  joint-tenants  aliens  to  a  stranger,  the  alienee  will  hold  one 
undivided  third  share  in  common  with  the  other  two,  who  will  hold 
the  remaining  two-third  shares  in  joint-tenancy  as  between  themselves. 
Where  one  of  two  joint-tenants  aliens,  the  other  alienee  and  the 
become  tenants  in  common.  Tenants  in  common  may  be  by  title  of 
prescription  (Co.  Litt.  195&).  [A  tenancy  in  common  "  with  benefit  of 
survivorship  "  is  a  known  form  of  limitation.  It  may  not  be  severed. 
The  effect  is  that  the  surviving  tenants  in  common  take  as  tenants 
in  common  the  share  accruing  on  the  death  of  each  of  the  others  (see 
Haddelsey  v.  Adams,  1856,  22  Beav.  266  ;  52  E.  K.  1110).] 

Creation. — A  tenancy  in  common  may  be  created — (1)  by  the 
severance  of  a  joint-tenancy  by  alienation ;  (2)  by  the  severance  by 
alienation  of  the  estate  of  coparceners ;  if  one  aliens,  the  alienee  and 
the  other  become  tenants  in  common ;  (3)  by  express  limitation,  which 
must  imply  a  taking  in  distinct  shares,  for  in  ancient  times  the  com- 
mon law  favoured  joint-tenancy  rather  than  tenancy  in  common;  a 
tenancy  in  common  is  created  by  a  grant  to  two  to  hold  one  moiety  to 
one  and  the  other  moiety  to  the  other  (and  see  notes  to  Morley  v.  Bird, 
1798,  1  Tudor,  L.  G.  on  Read  Property,  etc.,  3rd  ed.,  pp.  894  et  seq.;  and 
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Jarman,  Wills,  5th  ed.,  pp.  1121  et  seq.,  as  to  what  words  in  a  deed  and 
a  will  respectively  create  a  tenancy  in  common)  ;  (4)  by  construction  of 
law,  as  if  a  grant  be  made  to  two  men  or  two  women,  and  the  heirs  of 
their  bodies,  the  grantees  are  joint-tenants  for  life,  but  have  several 
inheritances,  and  their  issues  are  tenants  in  common  (see  Windham's 
Case,  1589,  Co.  Eep.,  part  v.,  7a ;  77  E.  E.  58,  resolutions  3  and  4). 

The  marriage  of  a  woman  having  a  joint  estate  in  freeholds  or 
leaseholds  does  not  operate  as  a  severance  of  the  joint-tenancy  {Palmer 
V.  Eich,  [1897]  1  Ch.  134). 

Conveyance  to  Self  and  Another  and  between  Tenants  in  Common. — 
The  proper  mode  of  conveyance  between  joint-tenants  is  a  release,  since 
each  has  a  seisin  in  every  part  and  the  whole,  per  mie  et  per  toiit,  but  a 
person  may  now  convey  freehold  land  directly,  [i.e.  without  the  inter- 
vention of  a  grantee  to  user],  to  himself  and  another  as  joint-tenants 
(Conveyancing  Act,  1881,  s.  50).  Tenants  in  common,  having  several 
distinct  freeholds  in  every  part  of  the  lands,  cannot  transfer  any  part 
to  the  other  without  livery  of  seisin  or  its  equivalent  (Co.  Litt.  2005; 
Gilbert  Tenures,  5th  ed.,  pp.  105-107),  and  the  proper  mode  of  convey- 
ance between  them  is  by  a  grant.  This  conveyance  may  be  carried  out 
in  two  ways — (1)  By  conveyance  of  an  undivided  share  to  the  other ; 
and  (2)  by  conveyance  of  the  whole  to  the  other  to  the  use  of  the 
grantor  and  the  other  as  tenants  in  common. 

Covenants  for  Title,  etc. — The  covenants  for  title  of  tenants  in  com- 
mon on  a  sale  are  restricted  to  their  several  shares  in  the  estate  ;  but 
where  they  are  mortgagors  they  may  be  required  to  covenant  jointly 
and  severally  (Dart,  Vendors  and  Purchasers,  6th  ed.,  pp.  621,  624,  895 ; 
7th  ed.,  572).  When  tenants  in  common  are  covenantees,  the  covenants 
should  he  entered  into  with  them  severally  (Davidson,  Precedents,  vol.  i., 
4th  ed.,  p.  117).  In  a  lease  to  two  as  tenants  in  common,  their  covenants, 
if  in  form  joint,  will  not  be  construed  as  several  also  (see  White  v. 
Tyndall,  1888,  13  App.  Cas.  263). 

Settled  Land  Acts,  etc.  —  Under  these  Acts  two  or  more  persons 
beneficially  entitled  to  possession  of  settled  land  for  life  as  tenants  in 
common,  together  constitute  the  tenant  for  life  for  the  purposes  of  the 
Acts,  [and  where  they  are  tenants  for  life  under  the  same  settlement,  one 
tenant  for  life  cannot  sell  without  the  concurrence  of  the  other  (see 
Settled  Land  Act,  1882,  s.  2  (6);  In  re  Collinge's  Settled  Estates,  1887, 
36  Ch.  D.  516 ;  and  see  Williams  v.  Jenkins,  [1894]  W.  N.  176). 
Where  such  undivided  share  is  a  settled  share  the  tenant  for  life 
of  that  share  can  sell  the  land  comprised  therein  (Cooper  v.  Belsey, 
[1899]  1  Ch.  639,  overruling  to  that  extent.  In  re  Collinge,  uhi  supra). 
Where  the  power  of  sale  is  given  to  trustees  of  the  whole  estate  but 
the  undivided  shares  are  settled  the  consent  (under  s.  56  (2))  of  all  the 
tenants  for  life  to  the  exercise  of  the  power  hy  the  trustees  is  necessary 
{Osborne  &  Bright,  [1902]  1  Ch.  335)].  As  to  the  management  of  an 
infant's  land,  where  his  estate  or  interest  is  an  undivided  share,  see 
Conveyancing  Act,  1881,  s.  42  (&). 

Partners. — Tenancy  in  common,  like  other  concurrent  ownerships, 
does  not  of  itself  create  a  partnership  as  to  anything  so  held  or  owned, 
whether  the  tenants  or  owners  do  or  do  not  share  any  profits  made  by 
the  use  thereof  (Partnership  Act,  1890,  s.  2  (1)).  There  is  no  right  of 
survivorship  as  between  partners  in  trade.  (As  to  partnership  property, 
see  the  Partnership  Act,  1890,  ss.  20-22). 

Partition. — Formerly,  tenants  in  common  might  have  made  partition 
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by  agreement  at  common  law,  as  well  by  parol  without  deed  as  by  deed, 
the  same  being  executed  in  severalty  by  livery  of  seisin  (Co.  Litt.  169a); 
but  by  the  Statute  of  Frauds  a  writing,  and  by  8  &  9  Vict.  c.  106,  s.  3, 
a  deed,  is  required  for  a  partition  of  any  tenements  or  hereditaments, 
not  being  copyhold. 

Any  tenant  in  common  may  compel  a  partition,  which  was  formerly 
effected  by  a  writ  of  partition  under  31  Hen.  viii.  c.  1,  and  32  Hen.  viil. 
c.  32,  though  not  compellable  at  common  law.  The  writ  itself  was 
abolished  by  3  &  4  Will.  iv.  c.  27,  s.  36,  and  thereupon  [the  procedure  of 
Courts  of  equity  became  the  appropriate  procedure  to  enforce  partition. 
It  has  been  said  to  be  immaterial  whether  the  right  of  tenants  in  com- 
mon to  partition  is  based  upon  the  old  statutes  of  Henry  viii.,  or  whether 
Courts  of  equity  had  an  independent  power  to  decree  partition.  The 
result  is  the  same  {Alayfair  Pro'perty  Company  v.  Johnston,  [1894] 
1  Ch.  508).  The]  jurisdiction  was  by  the  Judicature  Act,  1873,  trans- 
ferred to  the  High  Court  of  Justice,  and  assigned  to  the  Chancery 
Division  (see  ss.  16  and  34;  and  see  Partition).  Where  all  the  titles 
and  interests  become  united  in  one  tenant,  the  tenancy  in  common 
will  determine. 

Cross-remainders. — These  are  frequently  limited  after  particular 
estates  in  common ;  as  where  one  grants  lands  to  his  two  children  as 
tenants  in  common  in  tail,  with  remainder  as  to  the  share  of  either, 
on  failure  of  issue,  to  the  other  in  tail ;  and  such  remainders  are,  of 
course,  limited  by  way  of  tenancy  in  common.  They  cannot  be  implied 
in  a  deed,  but  may  be  in  a  will  (see  as  to  cross-remainders,  1  Preston, 
Estates,  94  et  seq. ;  Co.  Litt.  1955,  n.  (1);  and  see  Jarman,  Wills,  5th  ed 
p.  1121,  and  n.  (q)). 

Sales,  Purchases,  etc. — A  contract  by  a  tenant  in  common  to  sell  a 
greater  share  than  he  has  may  be  specifically  enforced,  with  a  propor- 
tionate abatement  in  the  purchase  money  (Jones  v.  Evans,  1848,  17  L.  J. 
Ch.  469 ;  Hooper  v.  Smart,  1874,  L.  R  18  Eq.  683).  Where  two  tenants 
in  tail  in  common  contract  to  sell  the  estate,  and  one  dies  before  com- 
pletion, his  issue  in  tail  are  not  bound ;  but  the  purchaser  may,  it  seems, 
sue  the  survivor  for  conveyance  of  his  moiety  on  payment  of  half  the 
purchase  money  {A.-Q.  v.  Day,  1749, 1  Ves.  Sen,,  at  p.  224;  Fry,  Specific 
Performance,  3rd  ed.,  p.  458 ;  4th  ed.,  p.  433). 

One  tenant  in  common  can  compel  another  who  holds  the  title  deeds 
of  the  entirety  to  produce  them  to  a  purchaser  (Dart,  Vendors  and  Pur- 
■chasers,  6th  ed.,  p.  473,  and  cases  in  n.  (t),  7th  ed.,  p.  484).  Where  one 
of  several  lords  of  a  manor,  tenants  in  common,  purchased  copyholds  of 
the  manor,  and  was  admitted  by  the  act  of  all  the  lords,  it  was  held  that 
his  copyhold  interest  was,  to  the  extent  of  his  interest  in  the  manor, 
merged  in  the  freehold  (Cattley  v.  Arnold,  1858,  4  Kay  &  J.  595  ;  70  E.  K. 
247).  Tenants  in  common  of  a  mortgage  buying  the  equity  of  redemp- 
tion hold  it  in  common  {Edwards  v.  Eashion,  1712,  Pr.  Ch.  332  ;  24  E.  E. 
156;  cited  in  Aveling  v.  Knipe,  1815,  19  Ves.,  at  p.  444;  34  E.  E.  580; 
13  E.  E.  240);  but  there  is  no  fiduciary  relation  between  tenants  in 
■common  of  real  estate  as  such,  though  the  management  of  the  property 
be  left  in  the  hands  of  one  only;  and  one  tenant  in  common  may  buy 
or  get  in  for  his  own  benefit  an  outstanding  incumbrance  {Kennedy  v. 
De  Trafford,  [1897]  A.  C.  180;  see  In  re  Biss,  [1903]  2  Ch.  40;  Griffith 
v.  Oioen,  [1907]  1  Ch.  195).  As  to  disentail  by  one  of  several  joint- 
tenants  for  life,  with  several  inheritances  in  tail,  see  Tufnell  v.  Borrell, 
1875,  L.  E.  20  Eq.  194. 
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Husband  and  Wife. — Before  the  Married  Women's  Property  Act, 
1882,  a  gift  to  a  man  and  his  wife  and  to  a  third  person,  whether  as 
joint-tenants  or  tenants  in  common,  was  construed  as  a  gift  of  a  moiety 
to  the  husband  and  wife,  and  a  moiety  to  the  third  person,  the  husband 
and  wife  taking  by  entireties ;  but  any  indication,  however  sHght,  of  an 
intention  that  each  should  take  separately  was  held  to  defeat  the  appli- 
cation of  this  doctrine  {Dias  v.  De  Livera,  1879,  5  App.  Cas.,  at  p.  135 ; 
Warrington  v.  Warrington,  1842,  2  Hare,  54 ;  67  E.  E.  23 ;  62  R  K.  21 ; 
Paine  v.  Wagner,  1841,  12  Sim.  184;  59  E.  E.  1102;  56  E.  E.  43;  In 
re  Dixon,  1889, 42  Ch.  D.  306  ;  see  In  re  Gue,  1893,  67  L.  T.  823).  Such 
a  gift  by  will,  made  before  the  Act,  of  a  testator  dying  after  the  Act 
must  be  construed  in  accordance  with  the  law  at  the  date  of  the  will,  and 
the  three  donees  take  as  joint-tenants ;  but  the  husband  and  wife  take 
one  moiety  between  them,  the  husband  taking  in  his  own  right,  and  the 
wife  for  her  separate  use  {In  re  March,  1884,  27  Ch.  D.  166 ;  and  see 
Thornley  v.  Thornley,  [1893]  2  Ch.  229). 

Where  the  wife  is  joint-tenant  of  land,  or  a  reversionary  interest  in 
personalty,  marriage  is  no  severance  (Co.  Litt.  185  &;  Armstrong  v.  Arm- 
strong, 1869,  L.  E.  7  Eq.  518);  nor  is  it  in  the  case  of  a  chose  in  action 
which  has  not  been  reduced  into  possession  by  the  husband  {In  re  Butler's 
Trusts,  1888,  38  Ch.  D.  286) ;  nor  does  a  lease  by  the  husband  and  the 
other  joint-tenant  necessarily  effect  a  severance  {Palmer  v.  Rich,  [1897] 
1  Ch.  134). 

Land  held  in  common  is  subject  to  dower  and  curtesy;  otherwise, 
where  it  is  held  in  joint-tenancy. 

Advowson. — An  advowson  may  be  held  in  common.  All  the  tenants 
must  join  in  presenting.  If  one  presents  alone,  and  his  clerk  is  admitted, 
this  will  not  put  the  other  out  of  possession  (Cruise,  Digest,  4th  ed.,  vol.  iii. 
p.  18,  s.  32 ;  and  see  Phillimore,  Ecclesiastical  law,  2nd  ed.,  pp.  287, 288). 

Statute  of  limitations. — Under  the  old  law  the  perception  of  the 
profits  of  land  by  one  tenant  in  common,  without  accounting  to  his 
co-owner,  was  not  of  itself  adverse  possession  so  as  to  work  a  bar  by 
lapse  of  time ;  but  such  possession  was  deemed  to  be  in  support  of  the 
common  title,  unless  there  had  been  actual  ouster  or  exclusion  of  the 
other  (Burton,  Compendiicm,  8th  ed.,  p.  139 ;  and  see  Culley  v.  Doe  d. 
Taylerson,  1840,  11  Ad.  &  E.  1008).  The  law  was  altered  by  3  &  4 
Will.  IV.  c.  27,  s.  12,  which  provides  that  when  one  or  more  of  several 
persons,  entitled  to  any  land  or  rent  as  tenants  in  common,  shall  have 
been  in  possession  or  receipt  of  the  entirety,  or  more  than  his  or  their 
undivided  share  or  shares  of  such  land,  or  of  the  profits  thereof,  or  of 
such  rent  for  his  or  their  own  benefit,  or  for  the  benefit  of  any  person 
or  persons  other  than  the  person  or  persons  entitled  to  the  other  share 
or  shares  of  the  same  land  or  rent,  such  possession  or  receipt  shall  not 
be  deemed  to  have  been  the  possession  or  receipt  of  or  by  such  last- 
mentioned  person  or  persons,  or  any  of  them  (see  In  re  Dane's  Estate, 
1871,  5  Ir.  E.  Eq.  498 ;  Tidlall  v.  James,  1859,  29  L.  J.  Ex.  91 ;  Murphy 
V.  Murphy,  1864,  15  Ir.  C.  L.  E.  205).  [The  owner  of  an  undivided 
moiety  of  premises  may  be  barred  by  the  sole  possession  of  the  whole 
by  the  owners  of  the  other  moiety  {Thornton  v.  France,  [1907]  2  Q.  B. 
143).]  Where  a  tenant  in  common  has  gained  by  the  statute  an  adverse 
title  to  another  share,  no  payment  of  rent  or  acknowledgment  by  him 
can  restore  the  extinguished  title  {Sanders  v.  Sanders,  1881,  19  Ch.  D. 
373 ;  and  see  In  re  Hohhs,  1887,  36  Ch.  D.  553,  where  part  of  the  rents 
was  received  by  the  father  as  bailiff  for  infant  son). 
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Investments  and  Advances. — While  the  common  law  favoured  a  joint- 
tenancy,  the  inclination  of  equity  was  to  favour  tenancies  in  common. 
Accordingly,  where  money  is  invested  by  two  or  more  persons  in  the 
purchase  of  property — if  the  investment  is  made  in  unequal  shares, 
the  purchasers  are  deemed  in  equity  to  be  tenants  in  common ;  if  in 
equal  shares,  and  there  is  nothing  to  show  that  a  tenancy  in  common 
was  intended,  there  is  no  equity  to  reduce  the  joint-tenancy  to  a  tenancy 
in  common  {Robinson  v,  Preston,  1858,  4  Kay  &  J.  505,  510 ;  70  E.  K. 
211 ;  Palmer  v.  Rich,  [1897]  1  Ch.  134).  And  where  money  is  advanced, 
whether  in  equal  or  unequal  shares,  by  persons  who  take  a  joint  security, 
there  is  in  equity  a  tenancy  in  common.  This  presumption  is  pro- 
vided against,  in  the  case  of  a  mortgage,  by  sec.  61  of  the  Conveyancing 
Act,  1881. 

Chattels. — Chattels  may  be  held  in  common,  and  such  ownership 
may  arise  from  severance  of  a  joint  ownership,  or  from  a  gift  to  several 
persons  to  hold  in  common  (Litt.  s.  321).  At  law  there  can  be  no 
tenancy  in  common  of  a  chose  in  action ;  but  it  is  otherwise  in  equity. 
Letters  patent  may,  even  at  law,  be  the  subject  of  an  ownership  in 
common  (see  infra,  Copyrights  and  Patents). 

Actions. — As  to  actions  by  tenants  in  common :  where  a  mortgage 
is  made  by  two  tenants  in  common,  both  must  be  parties  to  an  action 
to  redeem ;  and  in  a  redemption  action  by  mortgagees  of  the  interests 
of  tenants  in  common,  whether  of  an  undivided  share  or  of  the  entirety, 
all  the  tenants  in  common,  or  the  persons  claiming  under  them,  are 
necessary  parties  {Bolton  v.  Salmon,  [1891]  2  Ch.  48).  One  tenant  in 
common  of  a  reversion  of  a  lease  can  sue  both  for  damage  to  the  rever- 
sion and  for  breach  of  covenant,  without  joining  the  other  tenants  in 
common  {Roberts  v.  Holland,  [1893]  1  Q.  B.  665). 

Copyrights  and  Patents. — The  registered  owners  of  a  copyright  [or 
playright]  take  as  tenants  in  common,  and  one  part-owner  cannot  assign 
the  whole  copyright,  or  grant  a  valid  licence  in  respect  of  it,  without 
the  consent  of  his  co-owners  {Powell  v.  Head,  1879,  12  Ch.  D.  686);  but 
any  one  or  more  of  them  may  maintain  an  action  against  a  stranger  for 
infringement  {Lauriy.  Renad,  [1892]  3  Ch.  402).  If  a  patent  is  granted 
to  two,  each  may  use  it,  and,  in  the  absence  of  agreement  to  the  con- 
trary, neither  is  bound  to  share  profits  with  the  other  {Mathers  v.  Green, 
1865,  L,  R.  1  Ch.  32);  and  where  a  patentee  assigns  to  each  of  two 
persons  a  moiety  of  his  patent  rights,  each  assignee  can  work  the  patent 
without  being  liable  to  account  to  the  other  for  profits  {Steers  v.  Rogers, 
[1893]  A.  C.  232).  The  assignee  of  an  undivided  share  may  sue  alone 
for  an  infringement  {Dunnicliff  v.  Mallett,  1859,  7  C.  B.  N.  S.  209 ; 
Walton  V.  Lavater,  1860,  8  C.  B.  N.  S.  162).  [On  the  principle  of  Steers 
V.  Rogers,  ubi  supra,  there  is  nothing  to  prevent  one  of  two  co-owners  of 
a  secret  process  from  using  his  knowledge  of  the  process  {Heyl-Dia  v. 
Edmunds,  [1899]  W.  N.  222).  The  law  relating  to  patents  as  it  is 
above  stated  has  now  been  altered  with  respect  to  new  patents.  By 
sec.  37  of  the  Patents  and  Designs  Act,  1907,  7  Edw.  vii.  c.  29,  where 
after  the  commencement  of  this  Act  (Jan.  1,  1908)  a  patent  is  granted 
to  two  or  more  persons  jointly,  they  must,  unless  otherwise  specified  in 
the  patent,  be  treated  for  the  purpose  of  the  devolution  of  the  legal 
interest  therein  as  joint-tenants,  but  subject  to  any  contract  to  the 
contrary,  each  of  such  persons  is  entitled  to  use  the  invention  for  his 
own  profit,  without  accounting  to  the  others.  He  is  not,  however, 
entitled  to  grant  a  licence  without  their  consent,  and  if  any  such  person 
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dies,  his  beneficial  interest  in  the  patent  devolves  on  his  personal  repre- 
sentatives as  part  of  his  personal  estate.] 

Remedies. — Before  the  statute  of  4  &  5  Anne,  c.  3  (4  Anne,  c.  16,  in 
Ruft'head),  if  one  tenant  in  common  occupied  and  took  all  the  profits,  the 
other  had  no  remedy  at  law  unless  he  were  put  out  of  possession,  when 
he  might  have  ejectment ;  or  the  first  had  agreed  to  be  his  bailiff  as  to 
his  share,  when  an  action  of  account  lay.  Under  the  statute  he  was 
answerable  as  bailiff  if  he  received  more  than  his  just  share,  but  not 
further  or  otherwise  {per  Parke,  B,,  in  Henderson  v,  Eason,  1851,  17  Ad. 
&  E.  701 ;  Hill  V.  Hickin,  [1897]  2  Ch.  579).  In  an  account  under  the 
statute,  a  tenant  in  common  is  not  answerable  for  wilful  default  (  Wheeler 
V.  Home,  1740,  Willes,  208);  and  he  is  not  liable  to  account  for  crops 
or  other  profits  (not  pecuniary)  received  by  him  while  sole  occupant 
{Henderson  v.  Eason,  ubi  supra). 

By  the  Judicature  Act,  1873,  s.  34  (3),  the  taking  of  partnership  or 
other  accounts  is  assigned  to  the  Chancery  Division, 

A  tenant  in  common  has  no  right  of  action  against  his  co-tenant  for 
contribution  for  money  expended  in  repairs  so  long  as  the  tenancy  in 
common  subsists,  but  proper  allowances  will  be  made  for  repairs  or 
improvements  in  a  partition  action  {Leigh  v,  Dickeson,  1884,  15  Q.  B.  D, 
60 ;  In  re  Jones,  Farrington  v.  Forrester,  [1893]  2  Ch.  461),  or  in  dis- 
tributing the  surplus  proceeds  of  a  sale  by  a  paramount  mortgagee 
among  the  tenants  in  common  of  the  equity  of  redemption  {In  re  Cook's 
Mortgage,  Lawledge  v.  Tyndall,  [1896]  1  Ch,  923  ;  Williams  v,  Williams, 
[1899]  W.  N.  66),  In  a  partition  action  a  tenant  in  common  who  has 
been  in  possession  will  not  be  chargeable  with  an  occupation  rent,  unless 
he  has  been  in  exclusive  possession  {M'Mahon  v.  Burchell,  1846,  5  Hare, 
322  ;  Pascoe  v.  Swan,  1859,  27  Beav.  508).  A  receiver  will  be  appointed 
in  a  partition  action  where  a  tenant  in  common  is  in  exclusive  posses- 
sion, or  where  he  is  in  occupation,  though  not  exclusive  occupation,  of 
the  property  (see  Sandford  v.  Ballard,  1864,  33  Beav.  401 ;  Porter  v. 
Lopes,  1877,  7  Ch.  D.  358 ;  Seton,  Judgments  and  Orders,  6th  ed., 
vol.  i.  p.  783), 

The  Statute  of  Westminster  the  Second,  13  Edw.  i.  c.  22,  gave  the 
action  of  waste  to  one  tenant  in  common  of  the  inheritance  against 
another  making  waste  in  the  common  estate. 

As  between  tenants  in  common,  acts  of  destructive  waste  only  will  be 
restrained  {Hole  v.  Thomas,  1802,  7  Ves.  589  ;  32  E.  R.  237 ;  6  R,  E,  195 ; 
Bailey  v.  Hohson,  1869,  L.  E.  5  Ch.  180),  except  under  special  circum- 
stances, as  where  one  is  tenant  of  the  other  {Twort  v.  Twort,  1809, 
16  Ves.  128;  33  E.  E,  932;  10  E,  E,  141;  and  see  Smallman  v.  Onions, 
1792,  3  Bro,  C.  C,  621 ;  29  E.  E,  733 ;  Jacols  v.  Seward,  1872,  L,  E. 
5  H,  L.  464).  It  is  not  destructive  waste  for  a  tenant  in  common 
of  a  mine  to  work  it,  not  appropriating  more  than  his  share  of  the 
proceeds  {Job  v,  Potton,  1875,  L.  E,  20  Eq,  84), 

[A  tenant  in  common  of  a  mortgaged  estate  is  not  entitled  or  com- 
pellable to  separately  redeem  his  part  {Hall  v.  Heward,  1886,  32  Ch,  D. 
430 ;  Bolton  v,  Salmon,  [1891]  2  Ch,  48),  One  of  several  co-mortgagees 
can  maintain  an  action  for  foreclosure,  the  other  mortgagees  being 
made  defendants  with,  of  course,  all  persons  interested  in  the  equity 
of  redemption  {Luke  v.  South  Kensington  Hotel  Co.,  1879,  11  Ch.  D. 
121).] 

[^Authorities. — Co.  Litt.  188&-201a;   Williams,  Beat  Property,  20th 
ed. ;  Stephens,  Commentaries,  14th  ed. ;  Challis,  Real  Property,  2nd  ed. ; 
VOL.  XIV.  4 
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Goodeve,  Real  Property,  5th  ed. ;  Cruise,  Digest,  4th  ed. ;  Williams, 
Personal  Property,  16th  ed. ;  Darby  and  Bosanquet,  Statutes  of  Limita- 
tions, 2nd  ed. ;  Jarman,  Wills,  5th  ed.] 

Tender. — Definition  and  Effect  of. — A  "tender"  is  an  offer  by  a 
debtor,  or  other  person  who  is  under  an  obligation,  to  pay  such  debt  or 
perform  such  obligation,  the  actual  payment  or  performance  being  pre- 
vented by  the  refusal  of  the  creditor  or  person  entitled  to  performance 
to  accept  the  same.  The  tender  of  a  debt  does  not  operate  to  extinguish 
the  debt.  The  debtor  remains  liable  to  pay  whenever  he  is  called  upon 
to  do  so.  But  the  tender  operates  as  a  bar  to  any  claim  for  subsequent 
interest,  and  constitutes  a  good  defence  to  an  action  for  the  debt ;  the 
debtor  being  entitled  to  be  put  in  the  same  position  as  if  the  tender  had 
been  accepted  {Manning  v.  Burgess,  1663,  1  Ch.  Cas.  29;  22  E.  E.  678; 
Dixon  V.  Clark,  1848, 5  C.  B.  365,  377 ;  75  E.  E.  747).  So  where  a  party 
to  a  contract  does  all  that  is  necessary  on  his  part  to  perform  his 
obligations  thereunder,  and  the  complete  performance  is  prevented  by 
the  other  contracting  party,  such  tendered  performance  is  equivalent 
to  actual  performance  for  the  purpose  of  maintaining  or  defending  an 
action  for  the  specific  performance  of  the  contract,  or  for  damages  for 
breach  thereof. 

It  is  provided  by  the  Eules  of  the  Supreme  Court  that,  with  a  defence 
setting  up  a  tender  before  action,  the  sum  of  money  alleged  to  have  been 
tendered  shall  be  brought  into  Court  (Order  22,  r.  3) ;  and  similarly,  by 
the  Eules  of  the  County  Court,  that  where  the  defence  is  a  tender,  such 
defence  shall  not  be  available  unless,  at  the  time  of  filing  the  notice  of 
such  defence,  the  defendant  makes  payment  into  Court  (which  may  be 
without  costs)  of  the  amount  alleged  to  have  been  tendered  (Order  10, 
r.  20).  The  defence  of  tender  is  founded  on  the  supposition  that  the 
debtor  has  always  been  ready  and  willing  to  pay  the  debt,  and  that  he 
would  have  done  so  if  the  creditor  had  not  prevented  it  by  refusing  to 
accept  payment;  and  the  defence  is  not  available  if  the  creditor  has 
subsequently  demanded  payment  before  commencing  the  action  {Hay- 
ward  V.  Hague,  1802,  4  Esp.  93 ;  Dixon  v.  Clark,  1848,  5  C.  B.  365 ; 
75  E.  E.  747).  A  subsequent  demand,  in  order  to  do  away  with  the 
effect  of  a  tender,  must  be  made  by  the  creditor  himself,  or  by  some 
person  who  is  authorised  to  receive  payment  and  give  the  debtor  a  dis- 
charge; and  an  unauthorised  demand  cannot  be  ratified  by  the  creditor 
so  as  to  defeat  a  plea  of  tender  {Coles  v.  Bell,  1808, 1  Camp.  N.  P.  47871. ; 
10  E.  E.  73171. ;  Coore  v.  Callaway,  1794, 1  Esp.  115).  An  application  to 
one  of  two  joint-debtors  for  payment  of  the  debt  is,  however,  sufficient 
to  render  a  previous  tender  unavailable  in  an  action  against  them  jointly 
{Peirse  v.  Bowles,  1816,  1  Stark.  N.  P.  323 ;  18  E.  E.  775).  The  defence 
of  tender  cannot  be  pleaded  in  an  action  for  unliquidated  damages 
{Davys  v.  Bichardson,  1888,  21  Q.  B.  D.  202 ;  Dearie  v.  Barrett,  1835, 
2  Ad.  &  E.  82). 

What  Constitutes  a  Legal  Tender. — ^At  common  law  a  tender  of  money, 
to  be  strictly  legal,  must  be  made  in  the  current  coin  of  the  realm 
{Polglass  V.  Oliver,  1831,  2  Cromp.  &  J.  15 ;  37  E.  E.  623).  It  is  pro- 
vided by  the  Act  of  33  Vict.  c.  10,  s.  3,  that  a  tender  of  money  in  coins 
which  have  been  issued  by  the  Mint,  and  not  called  in  by  proclamation, 
and  have  not  become  diminished  in  weight,  so  as  to  be  of  less  than  the 
current  weight,  shall  be  a  legal  tender  in  the  case  of  gold  up  to  any 
amount ;  in  the  case  of  silver,  up  to  forty  shillings,  but  not  to  any  greater 
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amount ;  and  in  the  case  of  bronze,  up  to  one  shilling,  but  not  to  any 
greater  amount ;  and  by  the  3  &  4  Will.  iv.  c.  98,  s.  6,  that  a  tender  of  a 
note  or  notes  of  the  Governor  and  Company  of  the  Bank  of  England, 
expressed  to  be  payable  to  bearer  on  demand,  shall,  except  in  the  case  of 
a  tender  by  the  Bank  of  England  or  any  of  its  branch  banks,  be  a  legal 
tender  to  the  amount  expressed  in  such  note  or  notes,  for  all  sums  above 
£5,  so  long  as  the  Bank  of  England  continues  to  pay  on  demand  its  said 
notes  in  legal  coin. 

Where  a  tender  is  made  in  bills  or  notes  of  a  country  bank,  or  by  a 
draft  or  cheque  on  a  banker,  or  in  some  other  manner  not  constituting 
a  legal  tender,  the  objection  to  the  form  of  the  tender  may  be  expressly 
or  impliedly  waived  by  the  creditor;  and  he  will  be  deemed  to  have 
waived  the  objection  if  he  rejects  the  tender  on  the  ground  of  the 
insufficiency  in  amount,  or  on  some  other  ground,  without  making  any 
objection  to  the  legality  of  the  tender  in  point  of  form  (Folglass  v.  Oliver, 
1831,  2  Cromp.  &  J.  15 ;  37  E.  K  623 ;  Brown  v.  Saul,  1802,  4  Esp.  267 ; 
Wright  v.  Beed,  1790,  3  T.  K.  554;  Lochjer  v.  Jones,  1796,  1  Pea.  180?i.; 
3  K.  E.  6827Z.. ;  Tiley  v.  Courtier,  1831,  2  Cromp.  &  J.  16n. ;  37  E.  E. 
627%. ;  Jones  v.  Arthur,  1840,  8  Dowl.  P.  C.  442 ;  59  E.  E.  833). 

The  money  must  be  actually  produced,  in  order  to  constitute  a  legal 
tender,  except  where  such  production  is  expressly  or  impliedly  dispensed 
with.  In  Thomas  v.  Bvans,  1808,  10  East,  101 ;  10  E.  E.  229,  where  a 
clerk  of  the  debtor  told  the  creditor  that  £10  had  been  left  for  him,  but 
did  not  produce  the  money,  nor  make  any  actual  offer  to  pay  it,  it  was 
held  that  there  was  no  tender,  though  the  creditor  said  that  he  would 
not  accept  the  amount  (see  also  Dickinson  v.  Shee,  1801,  4  Esp.  68).  So, 
where  a  debtor  told  his  creditor  that  he  would  pay  him  so  much,  and 
put  his  hand  into  his  pocket  to  take  out  the  money,  but  before  he  was 
able  to  produce  it  the  creditor  left  the  room,  it  was  held  that  there  had 
been  no  tender  {Leatherdale  v.  Sweepstone,  1828,  3  Car.  &  P.  342 ;  33  E.  E. 
678 ;  and  see  Glasscott  v.  Day,  1803,  5  Esp.  48 ;  8  E.  E.  828 ;  Huxham  v. 
SniUh,  1809,  2  Camp.  N.  P.  22 ;  11  E.  E.  651 ;  Kraus  v.  Arnold,  1822, 
7  Moo.  K.  B.  59).  So,  if  a  debtor  goes  with  money  in  hand  to  pay  the 
debt,  and  upon  asking  if  the  creditor  has  a  receipt  stamp,  receives  an 
-answer  in  the  negative,  but  does  not  actually  offer  the  money,  that  is 
not  a  tender  {Ryder  v.  Townsend,  1825,  7  Dow.  &  Ey.  119).  But  where 
the  debtor  actually  produces  some  money,  and  offers  it  to  the  creditor, 
telling  him  the  amount  which  he  so  offers,  that  is  a  sufficient  tender, 
though  the  money  consists  of  coins  twisted  up  in  bank  notes,  which  are 
not  opened  in  the  presence  of  the  creditor  {Alexander  v.  Brown,  1824, 

1  Car.  &  P.  288).  And  if  a  debtor  tells  his  creditor  that  he  has  come 
to  pay  him  so  much  money,  mentioning  the  amount,  and  the  creditor 
says  that  it  is  of  no  use  offering  it,  because  he  caimot  take  it,  the  actual 
production  of   the  money  is  dispensed  with  {Ex  parte  Danks,   1852. 

2  De  G.,  M.  &  G.  936;  42  E.  E.  1138;  Finch  v.  Brook,  1834,  1  Sco.  70; 
41  E.  E.  595 ;  Black  v.  Smith,  1796, 1  Pea.  88 ;  3  E.  E.  661 ;  Harding  v. 
Davis,  1825,  2  Car.  &  P.  77;  31  E.  E.  654;  Douglas  v.  Patrick,  1790, 

3  T.  E.  683 ;  1  E.  E.  793).  So  where,  in  an  action  for  the  non-delivery 
of  a  cargo,  it  was  proved  that  the  shipmaster  demanded  a  larger  sum 
for  freight  than  was  due,  and  intimated  that  it  was  useless  to  tender 
a  smaller  sum,  as  it  would  be  refused,  it  was  held  that  those  facts 
amounted  to  a  constructive  waiver  of  a  tender  {The  Norway,  1865, 
3  Moo.  P.  C.  K  S.  245 ;   16  E.  E.  92). 

A  tender  ought  to  be  of  the  precise  amount  due.     A  creditor  is  not 
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bound  to  accept  less  than  the  full  amount  of  his  debt;  and  a  tender 
of  part  of  an  entire  demand  is  not  rendered  valid  by  the  subsequent 
accrual  of  a  set-off  which  reduces  the  debt  to  the  amount  tendered 
{Cotton  V.  Godwin,  1840,  7  Mee.  &  W.  147;  Searle  v.  Sadgrove,  1856, 
5  El.  &  Bl.  639 ;  Dixon  v.  Clarh,  1848,  5  C.  B.  365 ;  75  E.  R.  747). 
Where,  however,  a  person  is  indebted  to  another  in  several  distinct 
sums  arising  in  respect  of  separate  matters,  a  tender  of  any  one  or  more 
of  those  sums  is  a  valid  tender,  provided  the  debtor  states  upon  what 
account  the  tender  is  made  (Bac.  Ah\,  "  Tender  ").  But  a  tender  of  a  por- 
tion of  the  whole  amount  due  is  not  a  good  tender  of  any  of  the  sums  of 
which  such  amount  is  made  up,  unless  the  sum  tendered  is  appropriated 
by  the  debtor  to  a  specific  portion  of  the  creditor's  demand  (Hardingham 
V.  Allen,  1848,  5  C.  B.  793 ;  75  R.  R.  839).  So,  if  a  person  has  separate 
demands  for  unequal  sums  against  several  persons,  a  tender  of  one  sum 
for  the  debts  of  them  all  will  not  support  a  plea  by  one  of  those  persons 
that  a  certain  portion  of  such  sum  was  tendered  for  his  debt  (Strong  v. 
Harvey,  1825,  3  Bing.  304). 

A  tender  of  a  larger  amount  than  is  due  is  a  valid  tender  of  what  is 
due,  if  no  change  be  required  (Dean  v.  James,  1833,  4  Barn.  &  Adol.  547) ; 
but  a  tender  of  a  larger  sum,  out  of  which  the  debtor  requires  change, 
is  not  a  legal  tender  of  a  smaller  sum ;  because  a  creditor  is  not  bound 
to  give  change  {Rohinson  v.  Cook,  1815,  6  Taun.  336;  16  R.  R.  624; 
Betterlee  v.  Davis,  1811,  3  Camp.  N.  P.  70  ;  13  R.  R.  755  ;  Brady  v.  JoneSy 
1823,  2  Dow.  &  Ry.  305).  If,  however,  the  creditor  does  not  make  any 
objection  to  the  tender  on  the  ground  of  his  being  required  to  give 
change,  but  refuses  to  receive  it  because  he  claims  to  be  entitled  to 
a  larger  sum,  he  will  be  deemed  to  have  waived  the  objection  {Saunders 
v.  Graham,  1819,  Gow,  121 ;  Cadman  v.  Lulhock,  1824,  5  Dow.  &  Ry. 
289).  In  Bevans  v.  Bees,  1839,  5  Mee.  &  W.  306 ;  52  R.  R.  727,  where 
the  defendant,  who  owed  the  plaintiff  £108,  sent  a  person  to  the  plaintiff's 
solicitor,  who  was  authorised  to  receive  payment  of  the  debt,  and  that 
person  told  the  solicitor  that  he  had  come  to  settle  the  amount  due,  and 
laid  down  150  sovereigns,  out  of  which  he  desired  the  solicitor  to  take 
what  was  due,  and  the  solicitor  refused  to  do  so  unless  a  certain  account, 
due  from  the  plaintiff  to  the  defendant,  was  fixed  at  a  certain  amount, 
it  was  held  that  that  was  a  good  tender  of  £108. 

Must  he  Unconditional. — A  tender  is  not  valid  if  it  is  made  upon  a 
condition.  Thus,  if  a  debtor  offers  to  pay  a  certain  sum,  provided  the 
creditor  will  give  him  a  receipt  in  full  of  all  demands,  that  is  not  a  valid 
tender  of  the  sum  offered  {Foord  v.  Noll,  1842,  2  Dowl.  N.  S.  614; 
Griffith  v.  Hodges,  1824,  1  Car.  &  P.  419;  Glasscott  v.  Day,  1803,  5  Esp. 
48 ;  8  R.  R.  828 ;  Higham  v.  Baddely,  1820,  Gow,  213).  In  Finch  v. 
Miller,  1848,  5  C.  B.  428 ;  75  R.  R.  774,  a  tender  of  a  quarter's  rent, 
coupled  with  a  demand  of  a  receipt  to  a  particular  day,  there  being 
a  contest  between  the  parties  as  to  whether  there  was  one  or  two 
quarters'  rent  due,  was  held  invalid.  So,  where  a  tenant  in  tendering 
a  sum  of  money  said,  "  I  tender  you  £21  in  payment  of  the  half-year's 
rent  due  at  Lady  Day  last,"  it  was  held  that  it  was  not  a  good  tender, 
because,  by  accepting  the  money,  the  landlord  would  admit  that  the  sum 
amounted  to  half  a  year's  rent  {Hastings  v.  Thorley,  1838,  8  Car.  &  P. 
573).  So,  an  offer  to  a  creditor  of  a  certain  sum  "  in  settlement,"  or 
"  in  full  of  his  demand,"  or  "  to  be  accepted  as  the  whole  balance  due," 
or  otherwise  made  in  such  terms  that  the  creditor,  by  accepting  it^ 
is  required  to  make  an  admission,  is  not  a  legal  tender  {Cheminant  v» 
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Thornton,  1825,  2  Car.  &  P.  50;  Strong  v.  Harvey,  1825,  3  Bing.  304; 
£vans  V.  Judkins,  1815,  4  Camp.  K  P.  156;  Mitchell  v.  King,  1833, 
6  Car.  &  P.  237;  Peacock  v.  Dickerson,  1825,  2  Car.  &  P.  bin.;  Sutton 
V.  Hawkins,  1838,  8  Car.  &  P.  259).  But  this  principle  does  not  apply 
unless  the  terms  in  which  the  offer  is  made  require  the  creditor  to  admit 
that  no  more  is  due.  Thus,  a  tender  is  not  vitiated  by  the  person  making 
it  saying  that  "  it  is  more  than  is  due,  but  you  may  have  it,"  or  that  it  is 
all  he  admits  or  considers  to  be  due,  if  he  does  not  require  the  other  party 
to  accept  it  as  the  full  amount  due  {Robinson  v.  Ferreday,  1839,  8  Car.  &  P. 
752 ;  Bowen  v.  Owen,  1847, 11  Ad.  &  E.  N.  S.  130 ;  75  R  R.  306 ;  Henwood 
V.  Oliver,  1841,  1  Ad.  &  E.  K  S.  409 ;  55  R.  R.  290 ;  Thorpe  v.  Burgess, 

1840,  8  Dowl.  P.  C.  603).  In  Jones  v.  Bridgman,  1879,  39  L.  T.  500,  it 
was  held  that  a  tender  of  rent,  accompanied  with  the  words,  "  Here  is 
your  quarter's  rent,"  did  not  require  the  landlord  to  make  any  admission 
as  to  the  amount  due,  as  a  condition  of  its  receipt,  and  was  therefore  a 
good  tender.  In  such  cases  the  question  whether  the  words  used  are 
such  as  to  render  the  tender  conditional  or  not  is  a  question  of  fact 
{Eckstein  v.  Reynolds,  1837,  7  Ad.  &  E.  80 ;  45  R.  R.  676 ;  Marsden  v. 
Goole,  1845,  2  Car.  &  Kir.  133). 

In  Laing  v.  Header,  1834,  1  Car.  &  P.  257,  a  tender  was  held  to  be 
invalid  because  the  debtor  insisted  upon  having  a  stamped  receipt  as 
a  condition  of  his  paying  the  amount.  But  as,  under  the  Stamp  Act 
of  1891,  a  person  is  liable  to  a  penalty  for  refusing  to  give  a  stamped 
receipt  in  any  case  where  the  stamp  duty  is  payable,  it  is  probable 
that  this  decision  no  longer  holds  good.  At  all  events,  a  tender  is  not 
invalid  merely  because  a  receipt  is  asked  for  {Jones  v.  Arthur,  1840, 
8  Dowl.  P.  C.  442 ;  59  R.  R.  833) ;  and  if  a  creditor,  upon  a  tender  being 
made,  refuses  to  accept  the  money  on  the  ground  that  the  amount  is 
insufficient,  he  cannot  afterwards  raise  the  objection  that  the  debtor 
required  a  receipt  as  a  condition  of  payment  {Richardson  v.  Jackson, 

1841,  8  Mee.  &  W.  298 ;  see  also  Bull  v.  Parker,  1842,  2  D.  K  S.  345). 
A  tender  under  protest  is  valid,  if  it  does  not  impose  any  conditions 

on  the  creditor.  The  words  "  under  protest "  merely  import  that  the 
debtor  does  not  acquiesce  in  the  creditor's  demand,  and  does  not  mean 
to  preclude  himself  from  recovering  the  money  back  again  if  he  can 
{Manning  v.  Lunn,  1845,  2  Car.  &  Kir.  13;  80  R.  R.  822;  Scott  v. 
Uxbridge  and  Rickmansworth  Rly.  Co.,  1866,  L.  R.  1  C.  P.  596 ;  Siueney 
V.  Smith,  1869,  L.  R.  7  Eq.  324).  So,  where  a  mortgagor  tendered  a 
sum  less  than  that  claimed  by  the  mortgagee,  stating  that  he  did  not 
admit  the  correctness  of  the  mortgagee's  accounts,  and  that  he  intended 
to  take  steps  to  dispute  them,  it  was  held  that  the  tender  was  valid, 
and  that  the  mortgagor  was  entitled  to  have  accounts  taken  in  order 
to  ascertain  if  the  amount  tendered  was  sufficient  {Gixenwood  v.  Sidcliffe, 
[1892]  1  Ch.  1). 

Must  he  made  before  Action. — A  tender  is  too  late  if  it  is  made  after 
the  commencement  of  an  action  for  recovery  of  the  debt,  that  is  to  say, 
after  the  writ  has  been  actually  issued.  But  it  is  no  answer  to  a  defence 
of  "tender  before  action,"  that  the  plaintiff  had,  before  the  tender, 
retained  a  solicitor  and  instructed  him  to  sue  out  a  writ  against  the 
defendant,  and  that  the  solicitor  had  accordingly  applied  for  such  writ 
before  the  tender,  and  it  was  subsequently  sued  out  in  pursuance  of 
such  application  {Briggs  v.  Calverly,  1800,  8  T.  R.  629 ;  and  see  Moiffat 
V.  Parsons,  1814,  5  Taun.  307 ;  15  R.  R.  506 ;  Kirton  v.  Braithwaite^ 
1836,  1  Mee.  &  W.  310). 
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To  and  ly  Agents,  etc. — A  tender  to  an  agent  who  is  authorised,  or 
held  out  as  having  authority,  to  receive  payment  of  the  debt,  operates 
as  a  tender  to  the  principal  {Moffat  v.  Parsons,  1814,  5  Taun.  307;  15 
R.  R.  506) ;  and  a  solicitor  who  is  authorised  to  sue  for  a  debt  has 
implied  authority  to  receive  payment  thereof.  If,  therefore,  a  creditor 
instructs  his  solicitor  to  apply  for  payment  of  the  debt,  and  in  default 
of  payment,  to  take  proceedings  for  its  recovery,  a  tender  to  the  solicitor 
is  equivalent  to  a  tender  to  the  client.  And  the  same  rule  applies  if 
the  tender  is  made  to  a  clerk  in  the  solicitor's  office,  though  the  clerk 
may  have  received  instructions  not  to  receive  payment  of  the  particular 
debt,  unless  at  the  time  of  the  tender  he  disclaims  any  authority  to 
receive  the  money  {Kirton  v.  Braitliwaite,  1836,  1  Mee.  &  W.  310; 
Bingham  v.  Allport,  1833,  1  Nev.  &  M.  K.  B.  398;  38  R  R.  385; 
Wilmot  V.  Smith,  1828,  3  Car.  &  P.  453;  31  R.  R.  732;  Goodland  v. 
Blewitt,  1808,  1  Camp.  N.  P.  477  ;  10  R.  R.  731 ;  Finch  v.  Boning,  1879, 
4  C.  P.  D.  143;  Watson  v.  Hetherington,  1843,  1  Car.  &  Kir.  36;  70 
R.  R.  775).  A  solicitor,  authorised  to  accept  a  tender  of  money  due  on 
a  mortgage,  has  no  implied  authority  to  accept  the  tender  of  a  cheque 
in  lieu  of  cash,  so  as  to  make  it  a  good  tender  as  against  the  mortgagee 
{Blumherg  v.  Life  Interests,  etc.,  Corporation,  [1898]  1  Ch.  27). 

Where  a  bailiff  is  employed  to  distrain  for  rent,  a  tender  of  the 
rent  and  expenses  is  valid  if  it  is  made  either  to  the  bailiff  or  to  the 
landlord  {Hatch  v.  Hale,  1850,  15  Ad.  &  E.  N.  S.  10 ;  81  R.  R.  480 ; 
Smith  v.  Goodwin,  1833,  4  Barn.  &  Adol.  413;  38  R.  R.  272).  But  a 
man  left  in  possession  by  the  bailiff,  not  being  the  person  to  whom  the 
distress  warrant  is  addressed,  has  no  implied  authority,  as  such,  to 
receive  payment  of  the  rent,  and  a  tender  to  him  is  therefore  invalid, 
unless  it  can  be  shown  that  he  had  in  fact  such  authority  {Boulton  v. 
Reynolds,  1859,  29  L.  J.  Q.  B.  11). 

A  tender  of  a  debt  to  one  of  two  or  more  joint-creditors  operates  as 
a  tender  to  them  all,  and  may  be  pleaded  as  such  {Douglas  v.  Patrick, 
1790,  3  T.  R.  683 ;  1  R.  R.  793). 

In  Read  v.  Goldring,  1813,  2  M.  &  S.  86;  14  R.  R.  594,  an  offer  by 
an  agent  of  a  debtor  to  pay  the  full  amount  demanded  by  the  creditor 
was  held  to  be  a  good  tender  of  that  amount,  although  the  agent  was 
only  authorised  by  the  debtor  to  pay  a  smaller  sum,  and  otiered  the 
remainder  at  his  own  risk. 

Tenement. — This  word,  says  Blackstone  (2  Com.,  16),  "though 
in  its  vulgar  acceptation  it  is  only  applied  to  houses  and  other  build- 
ings, yet  in  its  original,  proper,  and  legal  sense  it  signifies  everything 
that  may  be  holden,  provided  it  be  of  a  permanent  nature,  whether  it 
be  of  a  substantial  and  sensible,  or  of  an  unsubstantial  ideal  kind." 
It  is  a  word  of  wider  meaning  than  "  land,"  but  not  so  large  as  "  here- 
ditament "  {ibid. ;  Co.  Litt.  6a).  "  It  includes  not  only  all  corporate 
inheritances  which  are  or  may  be  holden,  but  also  all  inheritances 
issuing  out  of  any  of  those  inheritances,  or  concerning,  or  annexed  to, 
or  exercisable  within  the  same,  though  they  be  not  in  tenure,  therefore 
all  these  may  be  entailed  "  (Co.  Litt.  20a).  It  includes  advowsons,  offices, 
rents,  franchises,  rights  of  common,  dignities,  and  it  has  been  extended 
to  include  tithes  in  the  hands  of  lay  impropriators  {ihid. ;  Challis,  Real 
Property,  2nd  ed.,  43).  Leaseholds  would  appear  not  to  be  tenements 
(Challis,  supra,  p.  387). 

In  Fredericks  v.  Howie,  1862,  31  L.  J.  M.  C.  249,  Martin,  B.,  quoted 
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the  definition  of  tenement  given  by  Coke  (Litt.  20a,  see  supra),  and 
stated  that  to  be  the  proper  legal  definition  of  the  word.  In  that  case 
it  was  held  on  the  construction  of  sec.  46  of  the  Metropolitan  Police 
Act,  1839,  2  &  3  Vict.  c.  47,  which  imposes  a  penalty  on  every  person 
"keeping,  using,  or  knowingly  letting  any  house  or  other  tenement" 
as  an  unlicensed  theatre,  that  a  portable  booth  used  by  strolling  players 
was  not  a  "  tenement."  The  word  is  sometimes  used  in  a  statute  in  its 
popular  sense  as  meaning  a  house,  or  what  in  law  is  a  house,  such  as 
a  set  of  chambers  (see  Ym'kshire  Insurance  Co.  v.  Clayton,  1881,  8  Q.  B.  D. 
421,  423 ;  and  also  Dashwood  v.  Ayles,  1885,  55  L.  J.  Q.  B.  10 ;  see  also 
Stroud,  Jud.  Did. ;  and  Hereditaments). 

Tenement  Factories. — See  Factories  and  Workshops, 
Vol.  v.,  at  pp.  676,  690. 

Tenendum. — The  clause  formerly  used  to  express  the  tenure 
by  which  the  estate  granted  was  to  be  held  by  the  grantee ;  it  was 
important  in  grants  prior  to  the  Statute  of  Quia  Emptores  to  state 
whether  the  grantee  was  to  hold  of  the  grantor  or  of  his  lord,  as  well 
as  to  mark  out  the  kind  of  tenure.  The  tenendum  is  now  unnecessary 
for  these  purposes,  and  is  joined  with  the  habendum^,  which  declares 
what  estate  or  interest  is  granted  (4  Cruise,  Digest,  4th  ed.,  26 ; 
Elphinstone,  Introduction  to  Conveyancing,  4th  ed.,  97). 

Tenmannetale. — In  one  of  the  laws  of  Edward  the  Confessor 
dealing  with  frithborgs  it  is  stated  that  what  the  English  called  frith- 
iorgas  Yorkshiremen  called  tenmannetale  (Stubbs,  Select  Charters,  8th  ed., 
p.  77),  that  is,  the  association  of  ten  men  for  mutual  security.  See 
Frankpledge.  The  name  was  also  given  to  a  money  payment.  In  1194 
Eichard  I.  imposed  a  tax  of  two  shillings  on  the  carucate,  "  quod  ah  anti- 
quis  nominatur  Tenmantale ; "  so  used,  says  Bishop  Stubbs  {Select  Charters, 
Gloss.),  in  mistake  for  danegeld. 

Tenor. — Although  in  ordinary  language  in  speaking  of  the  tenor 
of  a  document  only  its  general  purport  or  substance  may  be  meant,  in 
law  the  word  has  a  strict,  technical  meaning.  Technically  it  signifies 
an  exact  copy  of  the  particular  document.  In  declarations  for  libel 
under  the  old  system  of  pleading  the  form  was  to  state  the  libel 
"according  to  the  tenor  and  effect  following,"  or  "according  to  the 
tenor  following ; "  this  necessitated  the  setting  out  of  an  exact  copy  of 
the  libel  {Wright  v.  Clements,  1820,  2  Barn.  &  Aid.  503,  508;  12  E.  E. 
465). 

Tent,  Van,  Shed. — The  Public  Health  Acts,  from  the  time 
when  such  legislation  was  first  attempted,  provided  more  or  less  fully 
for  the  regulation  and  sanitary  management  of  all  dwelling-houses. 
But  for  many  years  dwellings,  which  did  not  come  within  the  definition 
of  houses,  were  outside  the  purview  of  such  legislation.  Gypsy  caravans 
were  specially  left  alone,  though  they  were  obviously  very  fit  subjects 
for  sanitary  regulation.  This  was  remedied  in  1885,  by  the  Housing  of 
the  Working  Classes  Act  of  that  year  (48  &  49  Vict.  c.  72,  s.  9),  which 
enacted  that  "  a  tent,  van,  shed,  or  similar  structure  used  for  human 
habitation  "  should  be  included  among  the  nuisances  which  may  be  dealt 
with  summarily  under  sec.  91  of  the  Public  Health  Act,  1875  (see  Gypsy; 
Nuisance). 
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Sanitary  authorities  may  make  by-laws  for  promoting  cleanliness  in 
tents,  vans,  sheds,  etc.,  and  also  for  ensuring  their  habitable  condition, 
and  for  preventing  the  spread  of  infection,  and  generally  for  the  preven- 
tion of  nuisances.  Sanitary  officers  have  also  large  powers  of  entry  and 
inspection  for  the  purpose  of  ascertaining  any  contravention  of  the  Act 
or  by-laws,  or  the  presence  of  any  person  suffering  from  a  dangerous 
infectious  disorder.  Such  dwellings  also  come  under  the  Infectious 
Disease  Notification  Act,  1889,  52  &  53  Vict.  c.  72,  s.  13. 

Similar  legislation  has  been  passed  for  the  Metropolitan  area  (54 
&  55  Vict.  c.  76,  s.  95). 

Tents,  vans,  sheds,  and  other  structures  erected  or  used  in  the 
Metropolitan  area  or  elsewhere  by  any  portion  of  His  Majesty's  naval 
or  military  forces  are  exempted  from  the  operation  of  the  Acts  above 
cited. 

For  the  control  which  may  be  exercised  by  sanitary  authorities  over 
the  erection  of  sheds  in  the  nature  of  temporary  buildings,  see  Temporary 
Building. 
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1.  Historical 
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3.  Military  Tenure 

4.  Serjeanty   . 
6.  Free  Socage 

1.  Historical. — "Tenure"  (tenura,  from  teneo)  is  the  holding  or 
possession  of  land,  the  subject  of  tenure  being  designated  a  tenement. 
The  word  does  not  necessarily  imply  dependent  ownership.  The 
expression  tenere  terram,  is,  of  course,  anterior  to  feudal  holding;  but 
in  English  law  "  tenure  "  implies  not  only  a  holding,  but  a  holding  of 
some  lord. 

The  modes  of  holding  land  may  be  divided  into  two,  namely — 
(1)  Alodial  {alodium,  a  Latinised  German  word,  alod,  signifying  "  entire 
property  "),  which  is  absolute  ownership,  without  acknowledgment  of 
any  superior,  and  with  rights  of  free  disposition  and  transmission,  as 
among  the  early  Teutonic  peoples ;  (2)  feudal,  under  which  the  tenant 
holds  of  a  superior  lord,  with  independent  rights,  the  tenant's  rights  in 
the  land  being  heritable.  "  All  lands  and  tenements  within  England  are 
holden  of  some  lord"  (Co.  Litt.  93a);  but  this  was  not  so  in  pre-Norman 
times. 

We  know  little  of  the  Anglo-Saxon  tenure  of  land,  except  as  to  the 
form  known  as  hocland,  or  hook-land.  The  books,  or  charters,  were 
mostly  grants  of  land  by  kings  to  nobles  or  ecclesiastical  establishments. 
This  form  of  ownership  was  alodium.  The  grant  effected  a  transfer  of 
the  lordship  and  profits  of  the  land  to  the  grantee,  but  did  not  in  general 
otherwise  affect  the  actual  occupiers  of  the  soil.  The  relations  between 
the  grantee  and  those  who  held  under  him  were  much  the  same  as  those 
which  existed  under  the  feudal  tenure.  The  occupiers,  many  of  whom 
were  free  men,  were  mostly  dependent  on  some  lord  to  whom  they 
owed  rent  and  services ;  and  land  so  held  was  known  as  laen-land.  A 
lord  of  book-land  could  make  grants  of  portions  of  it  to  dependants. 
"Folk-land"  seems  to  have  been  land  held  without  writing  under 
customary  law. 
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The  laws  of  inheritance  varied  according  to  local  custom,  the  prevail- 
ing rule  being,  probably,  equal  division  among  sons. 

After  the  Conquest,  book-land  became  merged  in  the  feudal  tenures 
(see  BocLAND,  Vol.  II.  p.  327,  and  authorities  there  referred  to). 

The  elements  of  tenure  existed  before  the  Conquest.  The  relations 
between  the  King  and  the  chief  lords,  and  between  the  lords  and  their 
dependants,  were  at  the  time  of  the  Norman  invasion,  becoming  similar 
to  those  which  were  subsequently  evolved  between  the  King  and  his 
tenants  in  capite,  and  the  lord  and  his  tenants.  But  a  grant  of  land  was 
not  yet  considered  as  necessarily  creating  a  tenure.  The  free  land- 
owners were  subject  to  military  service,  but  as  a  duty  to  the  State  and 
not  as  an  incident  of  tenure. 

By  the  Conquest,  William  became  entitled  to  all  the  rights  of  the 
Anglo-Saxon  Kings  over  the  land,  and  also  to  the  lands  held  by  those 
who  resisted  him.  Such  lands  as  he  granted  to  his  followers,  or  re- 
granted  to  free  landowners,  were  granted  to  them  as  tenants,  bound  to 
service,  military  or  other.  The  idea  of  tenure  was  developed  not  by 
positive  enactment,  but  by  a  combination  of  Anglo-Saxon  and  Norman 
customs.  The  military  or  agricultural  duties  became  services  by  which 
the  land  was  held,  and  the  modes  in  which  land  had  been  held  became 
different  species  of  tenure. 

Hence  it  came  that  all  land  in  England  in  the  hands  of  a  subject 
was  held  of  some  lord  by  some  kind  of  service,  and  was  deemed  in  law 
to  have  been  originally  derived  from  the  Crown.  The  King  was  Lord 
Paramount,  either  mediate  or  immediate,  of  every  parcel  of  land  within 
the  realm  (Co  Litt.  65a).  The  King  had  dominium  directum,  the  subject 
dominium  utile  (Co.  Litt.  la),  and  tenure  signifies  this  relation  of  tenant 
to  lord.  The  King  alone  had  proprietary  right  in  the  royal  demesnes ; 
every  intermediate  person  or  mesne  lord  was  both  lord  and  tenant,  and 
each  tenant  owed  services  to  his  lord,  which  were  burdens  on  the  tene- 
ment, and  could  be  enforced  against  it ;  and  thus  the  same  land  might 
be  held  by  different  tenures. 

The  tenant  of  land,  holding  either  mediately  or  immediately  of  the 
King,  was  said  to  hold  in  demesne.  The  creation  of  new  tenure  between 
the  King's  tenants  in  capite  and  their  undertenants,  was  known  as 
subinfeudation,  after  which  the  original  tenant  was  said  to  be  seised  in 
service,  and  no  longer  in  his  demesne.  The  creation  of  a  new  tenure  upon 
the  grant  of  a  fee  became  impossible  after  the  Statute  Quia  Emptores, 
18  Edw.  I.  c.  1,  as  hereafter  mentioned. 

2.  Classification. — Tenures  were  divided  into  free  or  not  free  tenures. 
Free  tenures  were — (1)  Frankalmoign ;  (2)  military,  or  knight's  service  ; 
(3)  serjeanty  ;  (4)  free  socage.  The  first  of  these  has  been  already  dealt 
with  (see  Frankalmoign,  Vol.  VI,  p.  255). 

3.  Military  tenure — that  is,  the  duty  of  military  service  as  part  of 
the  tenure  of  land — dates  from  the  Conquest,  and  originally  involved 
actual  service,  later  commuted,  in  the  case  of  undertenants,  for  a  money 
payment  (scutage).  By  this  tenure  the  King's  tenants  in  chief  (in  capite) 
almost  universally  held.  The  "  unit "  of  this  tenure  seems  to  have  been, 
at  all  events  theoretically,  the  service  of  one  knight  (miles)  in  the  King's 
army  for  forty  days  in  the  year,  if  demanded ;  but  the  extent  of  the 
obligation  cannot  be  exactly  defined ;  nor  was  the  piece  of  land  which 
corresponded  to  the  unit — known  as  a  knight's  fee — by  any  means  con- 
stant in  area.  Each  military  tenant  in  capite  of  the  King  was  deemed 
to  owe  the  service  of  a  certain  number  of  knights,  and  the  aggregate  of 
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knights'  fees  held  by  such  tenant  was  called  a  harony.  Generally,  the 
military  tenants  of  a  mesne  lord  were  not  bound  to  serve  personally, 
but  to  pay  scutage,  and  this  liability  to  payment  constituted  military 
tenure,  though  it  might  be  combined  with  other  services.  The  incidents 
of  knight's  service  were — (1)  Aids,  by  way  of  ransom  of  the  lord's 
person,  or  towards  making  his  son  a  knight,  or  the  marriage  portion  of 
his  daughter;  (2)  homage  and  oath  of  fealty  (as  to  which,  see  Pollock 
and  Maitland,  History  of  English  Law,  i.  pp.  277  et  seq.) ;  (3)  relief  and 
primer  seisin,  moneys  payable  by  the  heir  on  succeeding  to  the  estate ; 
(4)  wardship,  of  an  infant  heir's  person  and  estate;  (5)  marriage,  th^  . 
disposition  of  infant  wards  in  marriage ;  (6)  suit  of  Court,  that  is,  service 
in  the  lord's  Court,  or  Court  baron ;  and  (7)  the  land  was  subject  to 
escheat  on  failure  of  the  tenant's  heirs,  whether  naturally  or  by  attainder, 
whereupon,  by  reason  of  tenure,  the  land  returned  to  the  lord,  by  whom, 
or  by  whose  predecessors  in  title,  the  tenure  was  created. 

With  the  duty  of  military  service  in  the  King's  army  was  often 
combined  the  duty  of  providing  a  garrison  for  his  castles,  known  as 
castle-guard,  which  was  later  commuted  for  a  payment  in  money. 
Thegnage  and  drengage  were  tenures  in  the  north  of  England  resembling 
in  some  respects  knight's  service,  and  in  others  serjeanties,  and  tinally 
classed  under  free  socage  (see  Maitland,  "  Northumbrian  Tenures,"  Eng. 
Hist.  Bev.,  v.  625). 

The  expression  tenure  hy  harony  was  sometimes  used,  but  there  seems 
no  difference  between  this  and  knight's  service,  except  as  to  the  amount 
of  tlie  relief.  The  barony  was  but  an  aggregate  of  knights'  fees,  and  the 
tenure  is  no  more  than  tenure  by  knight's  service  of  a  certain  number 
of  knights'  fees. 

Tenants  in  capite  who  had  always  held  immediately  of  the  King,  were 
said  to  hold  ut  de  Corond,  while  those  who  held  of  the  King  because  a 
mesne  lordship  had  escheated,  were  said  to  hold  ut  de  honore  or  haronid. 

The  relief  for  a  knight's  fee  was  fixed  at  one  hundred  shillings,  which 
was  payable  by  the  heir  if  of  full  age  at  his  ancestor's  death ;  and,  if  a 
tenant  in  capite  of  the  King,  he  was  also  liable  to  pay  a  year's  profits 
of  the  land  if  in  possession,  or  half  a  year's  profits  if  in  reversion — a 
liability  called  primer  seisin. 

4.  Serjeanty  is  a  form  of  free  tenure  under  which  the  tenant  {serviens} 
owes  a  special  service  connected  with  the  King's  household,  army,  sport, 
or  the  like.  Grand  serjeanties,  owned  by  the  King's  tenants  in  chief, 
were  forms  of  service  such  as  to  carry  the  King's  banner,  or  lance,  or  his 
sword  at  his  coronation,  to  be  his  marshal,  or  the  like ;  and  in  imitation 
of  these  grand  serjeanties,  there  could  be  a  holding  of  a  mesne  lord  by 
serjeanty,  either  concerning  the  King  or  the  lord.  The  common  notion 
of  serjeanty  is  free  servantship.  The  term  petty  serjeanty  was,  it  seems, 
usually  applied  to  tenure  of  the  King  or  a  mesne  lord  by  some  service 
of  trivial  value,  as  supplying  knives,  or  arrows,  or  riding  with  the  lord, 
feeding  his  hounds,  or  the  like.  In  Littleton's  time  grand  serjeanty 
was  limited  to  tenure  of  the  King  by  personal  service,  and  not  mere 
render ;  while  petty  serjeanty  was  tenure  of  the  King  by  render  of  a 
sword  or  the  like  article  appertaining  to  war  (Litt.  ss.  153,  162).  The 
lord's  rights  of  wardship  and  marriage  applied  to  grand,  but  not  to  petty, 
serjeanties. 

Tenure  by  cornage,  or  by  the  service  of  giving  warning  by  a  horn  on 
an  invasion,  was,  when  held  immediately  of  the  King,  a  species  of  grand 
serjeanty  (see  Litt.  s.  156 ;  Co.  Litt.  107a). 
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The  relief  for  a  serjeanty  was  at  first  uncertain,  but  was  to  be 
reasonable.     It  was  ultimately  fixed  at  one  year's  value  of  the  land. 

5.  Tenure  in  free  socage  comprises  all  free  tenures  which  are  not 
spiritual,  military,  or  serjeanties,  such,  e.g.,  as  where  lands  have  been 
given  or  sold  for  a  nominal  service,  or  a  rent  in  money  or  kind,  or 
by  way  of  agricultural  labour.  The  word  appears  originally  to  have 
described  the  condition  of  the  lord's  sokemen,  peasants  subject  to  his 
jurisdiction.  The  incidents  of  free  socage  tenure  were :  fealty  (but 
rarely  homage),  aids,  and  relief  (as  above  explained),  suit  of  Court,  and 
escheat ;  but  wardship  and  marriage  devolved,  not  on  the  lord,  but  on 
the  nearest  relation  who  could  not  inherit  the  land,  known  as  the 
guardian  in  socage.  A  socage  relief  was  one  year's  rent  or  render  (Litt. 
s.  126).  Primer  seisin  was  incident  to  the  King's  socage  tenants  in 
capite  as  to  those  by  knight's  service  (Co.  Litt.  77a).  Burgage  tenure, 
by  which  houses  in  cities  or  boroughs  are  held,  generally  at  money  rents, 
is  a  form  of  free  tenure  governed  by  the  local  custom.  The  custom  of 
borough- English  (q.v.)  is  derived  from  the  old  law  of  burgage  tenure. 
The  custom  of  gavelkind  (q.v.)  obtains  chiefly  in  the  county  of  Kent, 
in  which  estates  of  inheritance  are  presumed  to  be  held  under  that 
custom,  unless  the  contrary  is  shown.  The  tenure  of  ancient  demesne  is 
a  form  of  socage  tenure  existing  only  in  those  manors  which  were  in  the 
Crown's  demesne  in  the  reigns  of  Edward  the  Confessor  and  William  the 
Conqueror,  and  are  in  Domesday  Book  denominated  terrce  regis  Edwardi, 
or  terrce  regis.  The  tenants  on  the  ancient  manors  of  the  Crown  enjoyed 
many  liberties  and  immunities.  Their  two  special  remedies  were  the 
"  little  writ  of  right  close  "  and  the  writ  of  monstraverunt.  The  first 
was  directed  by  the  King  to  the  bailiffs  of  the  manor,  bidding  them  do 
full  right  to  the  demandant  "  according  to  the  custom  of  the  manor,"  and 
was  in  use  whether  the  manor  was  held  by  the  King  or  by  a  mesne  lord. 
The  second  was  a  writ  obtained  by  the  tenants  collectively,  to  restrain 
a  mesne  lord  from  increasing  their  services.  If  the  manor  were  in  the 
King's  hands,  the  procedure  was  by  petition  to  him.  In  manors  of 
ancient  demesne  there  is  often  found  a  tenure  with  combined  freehold 
and  copyhold  characteristics,  known  as  customary  freeholds.  The  tenure 
is  now  considered  to  be  essentially  copyhold  (see  Ancient  Demesne, 
Vol.  I.  p.  349,  and  Customary  Freeholds,  Vol.  IV.  p.  283).  The  tenure 
of  ancient  demesne  was  not  abolished  by  12  Car.  ii.  c.  24.  As  to 
Guardianship  in  Chivalry,  see  further  Jac.  Law  Bid.,  "  Guardian,"  II. 

Tenure  in  free  socage  is  now  denominated  freehold.  This  term 
formerly  implied  merely  that  the  holding  was  not  base  (Co.  Litt.  94«), 
and  it  included  knight's  service ;  but  when  free  socage  became  the  only 
free  tenure  the  term  became  equivalent  to  free  socage. 

6.  Unfree  Tenure. — The  villanus  (derived  from  villa,  a  town)  held  of 
the  lord  by  services  chiefly  of  field  labour,  regulated  by  custom,  and  in 
later  times  often  commuted  for  a  money  payment.  He  was  not  neces- 
sarily of  villein  status ;  a  freeman  might  hold  by  villein  tenure ;  but,  as 
a  general  rule,  the  holder  of  an  unfree  tenement  was  an  unfree  man. 
The  tenure  was  not  protected  in  the  King's  Court,  as  were  free  tenures, 
but  was  treated  as  a  tenure  at  will ;  but  the  villein  had  his  remedy  in 
the  lord's  Court,  the  manorial  Court,  in  which  he  was  recognised  as  a 
customary  tenant,  holding  according  to  the  custom  of  the  manor.  The 
villein  service  owed  by  the  tenant  in  villeinage  to  his  lord  was  chiefly 
the  cultivation  of  the  lord's  demesne.  It  was  in  its  incidence  uncertain, 
being  practically,  though  in  many  respects  defined  by  custom,  at  the 
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lord's  will ;  and  it  was  this  characteristic  of  uncertainty  which  distin- 
guished it  from  fixed  agricultural  services  which  were  not  regarded  as 
villein.  Gradually  there  arose  the  distinction  between  the  methods  of 
conveying  the  free  and  unfree  tenement.  The  villein  tenement  was 
said  to  be  held  by  copy  of  Court  roll,  and  passed  by  surrender  to  the 
lord  and  admittance  of  the  new  tenant,  while  the  free  tenement  passed 
by  feoffment.     See  Manor,  Vol.  VIII.  p.  553. 

7.  Quia  Umptores. — Prior  to  this  statute  (Stat.  18  Edw.  i.  c.  1),  if  a 
part  of  lands  held  in  fee  simple  was  alienated,  it  was  not  possible  to 
provide  that  the  feoffee  should  hold  of  the  superior  lord,  unless  with  his 
sanction ;  the  tenant  had  no  right  to  divide  the  lord's  seignory  without 
his  consent  (Co.  Litt.  43a).  It  was  necessary,  therefore,  and  also  of 
advantage  to  the  feoffor,  to  create  a  tenure  between  feoffor  and  feoffee, 
a  process  which  was  styled  subinfeudation,  and  under  which  the  original 
tenant  became  a  mesne  lord,  of  whom  the  new  tenant  held  by  such 
services  as  might  be  reserved.  It  appears  from  the  preamble  of  the 
statute  that  the  creation  of  sub-tenures  in  this  way  tended  to  deprive 
the  chief  lords  of  "  escheats,  marriages,  and  wardships  of  lands  and 
tenements  belonging  to  their  fees."  Accordingly  the  statute  enacts 
that  thereafter  it  should  be  lawful  to  every  free  man  to  sell  at  his  own 
pleasure  his  lands  and  tenements,  or  part  of  them,  so  that  the  feoffee 
should  hold  the  same  of  the  chief  lord  of  the  same  fee  by  such  service 
and  customs  as  his  feoffor  held  before ;  and  further,  that  if  he  sell  any 
part  of  such  lands  and  tenements  to  any  person,  the  feoffee  should  hold 
that  part  immediately  of  the  chief  lord,  and  should  be  forthwith  charged 
with  so  much  service  as  pertained  or  ought  to  pertain  to  the  chief  lord 
for  such  part,*  according  to  the  quantity  of  the  land  or  tenement  so  sold 
(c.  2).  The  statute  extended  only  to  lands  held  in  fee  simple  (c.  3). 
The  enactment  appears  to  have  been  a  compromise  by  which  the  tenants 
of  the  great  lords  obtained  full  liberty  of  alienation  of  the  whole  or  part 
of  their  lands ;  while,  on  the  other  hand,  subinfeudation,  and  the  con- 
sequent depreciation  of  the  escheats,  wardships  and  marriages  were 
avoided. 

The  King  claimed  as  his  prerogative  the  right  to  avoid  every  aliena- 
tion effected  by  his  tenants  in  chief  without  his  licence,  and  the  statute 
was  not  considered  as  giving  to  such  tenants  any  such  liberty  of  aliena- 
tion. This  right  was,  however,  subsequently  extended  to  them,  subject 
to  the  payment  of  a  fine,  by  1  Edw.  in.  stat.  2,  c.  12 ;  and  by  34  Edw. 
III.  c.  15,  all  subinfeudations  made  by  the  tenants  in  chief  under  Henry 
III.  and  before,  were  confirmed  (and  see  Co.  Litt.  4:3b).  These  fines  on 
alienation  were  ultimately  abolished  by  12  Car.  ii.  c.  24.  Since  the 
statute  the  tenure  is  not  of  the  person  from  whose  grant  the  fee  is  derived, 
but  of  the  person  of  whose  seignory  it  has  of  ancient  time  belonged. 
Hence  "  all  manors  existing  at  this  day  must  have  existed  as  early  as 
King  Edward  i."  (2  Blackstone,  Commentaries,  92),  unless  created  by 
the  authority  of  charters  confirmed  by  Parliament,  or,  it  seems,  even 
without  such  confirmation,  by  consent  of  the  Crown  and  all  the  mesne 
lords  (Co.  Litt.  98b  ;  2  Inst.,  501 ;  and  see  Delacherois  v.  Delacherois,  1864, 
11  H.  L.  62). 

A  tenure  can  still  be  created  between  grantor  and  grantee  of  lands 
to  be  held  in  tail  or  for  a  less  estate  of  freehold.  On  such  grant  the 
reversion  in  fee  remains  in  the  grantor,  and  the  tenure  is  between 
grantor  and  grantee.  But  if  the  whole  fee  passes  the  tenure  is  between 
the  superior  lord  and  the  grantee  (2  Inst.,  505;  Litt.  s.  215).  i 
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Where,  on  a  grant  in  fee,  a  rent  is  reserved,  this  is  not  a  rent 
service,  but  a  rent  charge;  a  rent  service  would  be  contrary  to  Quia 
Emptores. 

8.  Abolition  of  Military  Temtre. — The  tenure  by  knight's  service  and 
its  incidents  became  (in  the  words  of  the  preamble  to  the  statute  cited 
below)  "more  burthensome,  grievous,  and  prejudicial  to  the  kingdom 
than  they  have  been  beneficial  to  the  King;"  and  accordingly,  by  12 
Car.  II.  c.  24,  it  was  enacted  that  the  Court  of  wards  and  liveries,  and 
all  wardships,  liveries,  primer  seisins,  and  ouster-le-mains,  values,  and 
forfeitures  of  marriages,  by  reason  of  any  tenure  of  the  King's  Majesty 
or  of  any  other  by  knight's  service,  be  taken  away  and  discharged  from 
the  24th  February  1645  (the  date  at  which  the  Long  Parliament  passed 
an  ordinance  to  the  like  effect;  see  Whitelock,  Memorials,  1853  ed., 
pp,  516,  577);  and  that  all  fines  for  alienation,  seizures,  and  pardons  for 
alienation,  tenure  by  homage,  and  all  charges  incident  or  arising  for  or 
by  reason  of  wardship,  livery,  primer  seisin,  or  ouster-le-main,  or  tenure 
by  knight's  service,  escuage,  and  also  aids  "  pur  file  marier  and  pur  faier 
fitz  chivalier,"  and  all  other  charges  incident  thereunto,  be  likewise 
taken  away  and  discharged  from  the  same  date ;  and  that  all  tenures 
by  knight's  service  of  the  King  or  of  any  other  person,  and  by  knight's 
service  in  capite,  and  by  socage  in  cajAte  of  the  King,  be  taken  away  and 
discharged,  and  all  such  tenures  were  turned  into  free  and  common 
socage  from  the  above  date,  discharged  from  all  the  incidents  of  the 
abolished  tenures,  such  as  homage,  aids,  etc.  (ss.  1,  2).  The  statute  also 
enacts  that  all  tenures  to  be  thereafter  created  by  the  King,  his  heirs  or 
successors,  should  be  in  free  and  common  socage  (s.  4).  The  Act  did 
not,  however,  extend  to  take  away  tenures  in  frankalmoign,  or  to  alter 
or  change  any  tenure  by  copy  of  Court  roll  or  services  incident  thereto, 
or  the  honorary  services  of  grand  serjeanty  other  than  of  wardship, 
marriage,  and  value  of  forfeiture  of  marriage,  escuage,  voyages  royal, 
and  other  charges  incident  to  tenure  by  knight's  service,  and  other  than 
the  aids  above  specifically  mentioned.  Petit  serjeanty,  being  in  effect 
socage,  was  not  affected  by  the  Act. 

By  the  conversion  of  all  lay  free  tenures  into  socage  tenure,  every 
freehold  tenant  acquired  the  right  to  devise  all  lands  held  by  him  in  fee 
simple,  which  was  given  to  tenants  in  socage  by  the  Statutes  of  Wills 
(32  Hen.  viii.  c.  1,  and  34  &  35  Hen.  viii.  c.  5). 

9.  Leaseholds. — The  expression  leasehold  tenure  is  inaccurate.  A  term 
of  years  was  by  the  common  law  no  estate,  but  was  deemed  to  be  at  the 
will  of  the  reversioner.  It  acquired  the  status  of  a  legal  estate  through 
the  operation  of  statute  (21  Hen.  viii.  c.  15),  by  which  the  reversioner 
was  prevented  from  destroying  the  contract  he  had  made.  Littleton, 
however  (s.  132),  says  that  "  if  a  lease  be  made  to  a  man  for  term  of 
years,  it  is  said  that  the  lessee  shall  do  fealty  to  the  lessor,  because  he 
holdeth  of  him ; "  and  the  expression  has  come  into  use  in  modern  times ; 
and  by  13  &  14  Vict.  c.  21,  s.  4,  now  replaced  by  sec.  3  of  the  Inter- 
pretation Act,  1889  (52  &  53  Yict.  c.  63),  "  land,"  as  used  in  Acts  of 
Parliament  since  1850,  is  defined  as  including  messuages,  tenements  and 
hereditaments,  houses  and  buildings  of  any  tenure ;  and  therefore  it 
includes  leaseholds  as  well  as  freeholds  and  copyholds. 

[Authorities. — Pollock  and  Maitland,  History  of  English  Law ;  Challis, 
Real  Property,  2nd  ed. ;  Williams,  Beal  Property,  20th  ed. ;  Blackstone, 
Commentaries,  20th  ed.] 
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Terminal  Charges.— See  Railway,  Vol.  XII.  p.  249. 

Terms. — The  periods  during  which  the  superior  Courts  sat  were 
formerly  so  styled.  Terms  were,  however,  abolished  by  the  Judicature 
Act,  1873,  36  &  37  Vict.  c.  66,  s.  26,  and  sittings  substituted.  Prior  to 
that  Act  the  legal  year  consisted  of  four  terms,  namely,  Michaelmas, 
Hilary,  Easter,  and  Trinity,  the  year  beginning  with  the  Michaelmas 
term.  The  days  for  the  commencement  and  duration  of  these  terms 
were  fixed  by  the  Statutes  11  Geo.  iv.  &  1  Will.  iv.  (1829)  c.  70,  s.  6,  and 

1  Will.  IV.  (1831)  c.  3,  s.  3.     See  Sittings  ;  Vacation. 

Scholastic  sessions  at  the  various  universities,  colleges,  and  public 
schools  of  England  are  also  usually  called  terms ;  but  these  differ  both 
from  our  law  terms  and  inter  se.  For  these,  reference  must  be  made  to 
the  various  calendars  published  by  the  institutions. 

Terms  ;  Terms  of  Years. — An  estate  for  years  is  an 
interest  in  lands  or  tenements  for  some  determinate  and  fixed  period, 
the-  right  to  the  possession  of  the  lands  being  acquired  by  contract.  This 
is  the  case  where  "a  man  letteth  them  to  another  for  the  term  of  a 
certain  number  of  years  agreed  upon  between  the  lessor  and  the  lessee, 
and  the  lessee  enters  thereon"  (2  Black.  Com.,  140;  Co.  Litt.  435),  The 
expression  "  term  of  years "  refers  not  only  to  the  duration  of  the 
tenant's  interest  for  a  fixed  and  determinate  period  of  time,  but  is  used 
to  denote  the  interest  itself.  These  estates  for  years  were  originally 
granted  to  farmers  and  husbandmen,  by  way  of  encouragement  instead 
of  the  former  precarious  tenure  at  the  will  of  the  lord.  They  were 
granted,  however,  for  very  short  terms  of  years,  and  of  such  little  con- 
sequence was  the  tenant's  interest  in  the  land  considered  that  it  was 
looked  upon  as  in  the  nature  of  a  chattel,  devolving  after  his  death  to 
his  personal  representative,  not  to  his  heir.  And  the  lessee's  estate  was 
under  the  old  law  subject  to  be  defeated  at  any  time  by  a  common 
recovery  suffered  by  the  lessor.  These  chattel  interests  in  land,  inas- 
much as  they  savoured  of  the  realty,  were  called  chattels  real  (see 
Chattels,  Vol.  III.  p.  21). 

A  term  of  years,  unlike  an  estate  of  freehold,  may  be  made  to 
commence  in  futuro,  [but  the  lessee  has  only,  in  such  case,  an  interesse 
termini,  vide  infra.]  It  may  be  created  by  parol  only,  if  the  term  granted 
is  not  more  than  three  years,  and  there  is  reserved  a  rent  of  not  less 
than  two-thirds  of  the  full  annual  value  of  the  land.  In  all  other  cases 
the  Statute  of  Frauds,  29  Car.  IL  c.  3,  ss.  1  and  2,  provided  that  leases 
to  be  valid  must  be  in  writing,  signed  by  the  parties  making  the  same 
or  their  duly  authorised  agents ;  the  Real  Property  Act,  1845  (8  &  9 
Vict.  c.  106),  provided  that  all  leases  that  previously  required  writing 
should  thenceforth,  unless  made  by  deed,  be  void  at  law.  [By  sec.  3  of 
the  last-mentioned  Act  every  assignment  of  a  term  of  years  must  be 
by  deed  even  though  it  be  of  a  term  which  might  have  been  created  by 
parol,  e.g.  for  less  than  three  years  {BoUing  v.  Martin,  1808,  1  Camp. 
317).] 

But  an  instrument  that  is  void  as  a  lease  through  non-compliance 
with  the  above  requirement  may  be  good  as  an  agreement  for  a  lease, 
and  equity  will  grant  specific  performance  of  such  an  agreement  (cp. 
Bollason  v.  Leon,  1861,  7  H.  &  N.  73 ;  Stranks  v.  St.  John,  1867,  L.  R. 

2  C.  P.  376).    At  common  law,  if  the  tenant  entered  under  the  agreement, 
he  held  as  a  yearly  tenant,  upon  the  terms  of  the  instrument  so  far  as 
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applicable  to  a  yearly  tenancy.  And  now,  since  the  Judicature  Acts, 
the  rule  no  longer  holds  that  a  person  occupying  under  an  executory 
agreement  for  a  lease  is  only  made  a  tenant  from  year  to  year  by  the 
payment  of  rent ;  for,  holding  under  an  agreement  for  a  lease  of  which 
a  Court  of  equity  would  decree  specific  performance  [{Coatsworth  v. 
Johnson,  1886,  55  L.  J.  Q.  B.  220)],  he  stands  in  the  same  position  as  if 
the  deed  had  been  duly  made  and  executed,  and  he  will  be  treated  in 
every  Court  as  holding  on  the  terms  of  the  agreement  (Walsh  v. 
Lonsdale,  1882,  21  Ch.  D.  9;  Manchester  Brewery  Co.  v.  Coombs,  [1901] 
2  Ch.  608),  [The  decision  in  Walsh  v.  Lonsdale  has  probably  to  a 
considerable  extent  rendered  inoperative  the  enactment  that  leases 
for  more  than  three  years  must  be  by  deed  (Woodfall,  Landlord  and 
Tenant,  18th  ed.,  p.  101).] 

See  also  Swain  v.  Ayres,  1888,  21  Q.  B.  D.  289 ;  Lowther  v.  HeaveVy 
1889,  41  Ch.  D.  264.  But  the  doctrine  is  inapplicable  where  the  Court 
in  which  the  action  is  brought  is  not  one  that  has  concurrent  jurisdiction 
in  law  and  equity,  viz.  a  County  Court,  where,  if  the  property  is  of  more 
than  £500  in  value,  the  judge  could  not  decree  specific  performance  of 
the  executory  agreement  {Foster  v.  Beeves,  [1892]  2  Q.  B.  255). 

The  words  "  demise  "  and  "  grant "  are  those  most  frequently  used  in 
a  lease,  but  any  words  sufficient  to  express  the  intention  of  the  parties, 
whether  they  run  in  the  form  of  a  licence,  covenant,  or  agreement,  are 
sufficient  to  create  the  lease. 

A  lease  for  years  being  looked  upon  as  a  mere  personal  contract 
requiring  an  entry  by  the  lessee  in  order  to  confer  any  estate,  it  follows 
that  before  such  entry  all  the  tenant  has  is  a  right  to  take  possession 
of  the  lands.  This  right  is  called  an  interesse  termini,  and  the  tenancy 
is  not  complete  till  the  right  is  supplemented  by  actual  entry  on  the 
land  [{Smith  v.  Day,  1837,  2  M.  &  W.  684).  It  follows  that  if  a  lessee 
with  a  term  of  years  vested  in  him  obtains  a  reversionary  lease  it  does 
not  until  entry  thereunder  enlarge  the  original  term  {Lewis  v.  Baker, 
[1905]  1  Ch.  46)].  An  exception  to  this  may  be  noticed  in  the  case  of 
leases  by  bargain  and  sale  or  conveyances  operating  by  virtue  of  the 
Statute  of  Uses,  for  in  such  cases  the  statute  transfers  the  "  use  "  of  the 
lessee  into  possession  without  there  being  any  need  of  an  actual  entry 
by  him  on  the  land  to  take  possession  {cp.  in  the  old  forms  of  convey- 
ance by  lease  and  release  the  clause  in  the  bargain  and  sale  or  lease  for 
a  year — "  to  the  intent  .  .  .  that  by  virtue  of  these  presents  and  the 
statute  for  transferring  uses  into  possession  the  said  [purchaser]  may 
be  in  the  actual  possession  of  the  premises  ").  And  see  Bargain  and 
Sale;  Uses. 

The  incidents  of  terms  of  years  and  the  law  on  the  subject  generally 
are  dealt  with  under  Chattels,  Vol.  III.  p.  21;  Estates,  Vol.  V. 
p.  334;  Landlord  and  Tenant,  Vol.  VII.  p.  633;  Lease,  Vol.  VIII. 
p.  94;  Personal  Property,  Vol.  XL  p.  84.  Accordingly  in  the 
remainder  of  this  article  only  those  terms  of  years  will  be  considered 
that  are  known  as  long  terms  of  years,  and  which  are  used  as  a 
conveyancing  device  for  raising  money. 

It  is  often  desired  in  settling  land  to  make  provision,  e.g.,  for  raising 
portions  for  younger  children  or  jointure  for  a  wife.  Por  these  purposes 
a  term  may  be  created  to  which  the  freehold  is  made  subject,  the  term 
being  vested  in  trustees  upon  trust  either  out  of  the  rents  and  profits, 
or  by  sale  or  mortgage  of  any  part  thereof  to  raise  the  money  required. 
The  trustees  of  the  term  cannot  exercise  any  rights  against  the  land 
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until  the  occasion  presents  itself  for  raising  the  money,  and  accordingly 
till  then  the  ownership  of  the  land  remains  undisturbed.  On  the  other 
hand,  when  the  occasion  does  arise  for  raising  the  money,  the  term, 
being  prior  to  the  estates  of  freehold  under  the  settlement,  overrides 
them  and  may  be  mortgaged  to  secure  the  sum  required.  These  terms 
being  usually  for  1000  years  (though  in  contemplation  of  the  law  less 
than  the  freehold  estate)  are  of  ample  protection  to  the  mortgagee,  for 
the  rents  as  well  as  the  property  are  a  security  for  the  mortgage  deljts 
and  interest.  Yet  the  ownership  of  the  land  remains  unchanged,  subject 
only  to  payment  of  the  money  raised,  and  whatever  of  the  rents  or 
corpus  is  not  required  for  the  purposes  of  the  term  still  goes  to  the 
freeholder.  It  is  only  if  the  mortgagee  is  not  paid  and  realises  his 
security  that  the  freeholder  is  deprived  of  the  beneficial  enjoyment  of 
the  property. 

When  the  money  has  been  paid  off,  or  when  it  is  clear  that  the 
occasion  for  raising  the  money  cannot  arise,  the  freehold  may  be  freed 
from  being  subject  to  any  exercise  of  the  powers  of  the  trustees  of 
the  term  in  one  of  three  ways,  viz. — (1)  By  a  proviso  for  Cesser  of 
the  term  inserted  in  the  original  settlement ;  (2)  by  Merger  of  the 
term  in  the  freehold;  (3)  by  assigning  it  upon  trust  to  attend  the 
inheritance.  See  Attendant  Terms,  Vol.  I.  p.  618.  An  outstanding 
term  was  a  term  in  gross  in  law  which  in  equity  might  be  made 
attendant  on  the  inheritance. 

Without  express  assignment,  a  term  when  satisfied,  simply  by  the 
doctrine  of  law,  was  deemed  to  be  attendant  on  the  inheritance,  and 
the  Satisfied  Terms  Act,  1845  (8  &  9  Vict.  c.  112),  finally  rendered 
the  assignment  of  satisfied  terms  unnecessary.  As  to  the  provisions 
of  the  Act  and  satisfied  terms,  see  Satisfied  Terms,  Vol.  XIII.  p.  139. 

Long  terms  may  now  in  certain  cases  be  enlarged  into  a  fee  simple 
under  the  provisions  of  the  Conveyancing  Act,  1881,  44  &  45  Vict.  c.  41. 
The  subject  is  treated  of  in  a  previous  article,  Enlargement  of  Long 
Terms  (Vol.  V.  p.  293),  where  precedents  of  deeds  effecting  the  enlarge- 
ment will  be  found. 

Terre-tenant — The  person  in  actual  occupation  and  enjoy- 
ment of  land.  The  name  has  sometimes,  though  less  frequently,  been 
applied  also  to  trustees  in  whom  the  legal  estate  in  lands  is  vested. 

Terrier — A  land  roll  or  survey  of  lands,  describing  the  tenures 
and  boundaries  of  the  same.  Ecclesiastical  terriers  have  been  made 
from  time  to  time  pursuant  to  Canon  87  of  1603,  containing  returns 
of  the  temporal  possessions  of  the  Church  in  every  parish,  and  deposited 
in  the  registry  of  the  bishop  or  archdeacon  of  the  diocese,  or  occasionally 
in  the  chest  of  the  parish  church.  Terriers  are  admissible  in  evidence 
when  shown  to  have  come  from  a  place  where  they  might  reasonably  be 
expected  to  be  found  {Croughton  v.  Blake,  1843,  12  Mee.  &  W.  205).  A 
terrier  or  a  map  of  a  parish  not  signed  by  any  of  the  parishioners  or 
parish  officers  is  not  admissible  evidence  of  the  boundary  of  the  parish 
{Earl  V.  Lewis,  1801,  4  Esp.  3). 

{^Authorities. — Starkie,  Evidence,  4th  ed.,  pp.  289  et  seq. ;  Taylor, 
Evidence,  10th  ed.,  s.  1772.] 

Territoriality. — See  Private  International  Law. 
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Territorial  Force. — The  volunteer  forces  of  this  country 
were  recently  reorganised  by  the  Territorial  and  Reserve  Forces  Act, 

1907,  7  Edw.  VII.  c.  9,  which  created  a  new  force  called  the  Territorial 
Force,  to  which  by  Orders  in  Council  of  the  19th  March  and  10th  April 

1908,  nearly  the  whole  of  the  volunteer  and  yeomanry  forces  have  been 
transferred  under  the  power  given  by  sec.  29. 

The  force  consists  of  such  numbers  of  men  as  may  from  time  to  time 
be  provided  by  Parliament  (s.  6)  ;  and  subject  to  the  provisions  of  the  Act 
the  King  is  empowered,  by  order  signified  under  the  hand  of  the  Secretary 
of  State,  to  make  orders  for  the  government,  discipline,  and  pay  of  the 
force,  and  with  respect  to  all  other  matters  relating  to  the  force  (s.  7, 
subs.  1).  Subject  to  the  provisions  of  any  such  order,  the  Army  Council 
may  also  make  regulations  with  respect  to  the  same  matters  (s.  7,  subs.  3). 
But  such  orders  or  regulations  may  not  affect  or  extend  the  term  for 
which,  or  the  area  in  which  a  man  of  the  force  is  liable  to  serve,  or 
authorise  his  transfer  without  his  consent  from  one  corps  or  unit  ta 
another,  or  authorise  him  to  be  posted  without  his  consent  to  any  body 
of  the  regular  forces  in  which  his  corps  is  included  (s.  7,  subs.  4).  Such 
orders  or  regulations  may  provide  for  the  formation  of  a  reserve  division 
of  the  force,  as  to  which  they  may  relax  or  dispense  with  any  provisions 
of  the  Act  relating  to  training  (s.  7,  subs.  6).  All  orders  and  regula- 
tions made  under  this  section  must  be  laid  before  Parliament  (s.  7, 
subs.  7).  All  men  of  the  Territorial  Force  must  be  enlisted  by  such 
person  and  in  such  manner  and  subject  to  such  regulations  as  may 
be  prescribed,  provided  that  (1)  every  man  is  to  select  the  corps  or  unit 
in  which  he  is  to  serve  ;  (2)  the  period  for  which  he  is  enlisted  may  not 
exceed  four  years  reckoned  from  the  date  of  his  attestation;  (3)  he 
may  be  re-engaged  within  twelve  months  before  the  end  of  his  current 
term  of  service  for  a  further  term  not  exceeding  four  years  (s.  9, 
subs.   1). 

When  a  proclamation  ordering  the  Army  Reserve  to  be  called  out 
on  permanent  service  is  in  force,  a  man  of  the  force  may  be  required  to 
prolong  his  service  for  a  period  of  not  more  than  twelve  months  (s.  9,. 
subs.  5).  On  the  other  hand,  provided  that  no  such  proclamation  is  in 
force,  he  may  claim  his  discharge  before  the  end  of  his  term  of  service, 
on  condition  (1)  that  he  has  given  three  months'  notice  in  writing  of 
his  desire  to  be  discharged  ;  (2)  that  he  pays  such  sum  not  exceeding 
£5  as  may  be  prescribed ;  (8)  that  he  gives  up  in  good  order  the  arms,, 
clothing,  and  appointments  issued  to  him,  or,  if  that  be  impossible,, 
pays  their  value.  These  conditions  may,  however,  for  good  cause  be 
dispensed  with  wholly  or  in  part  (s.  9,  subs.  3).  A  man  of  the  force 
may,  subject  to  an  appeal  to  the  Army  Council,  be  discharged  by  his 
commanding  officer  for  disobedience,  neglect  of  duty,  misconduct,  or 
other  sufficient  cause  (s.  9,  subs.  4). 

The  Territorial  Force  is  liable  to  serve  in  any  part  of  the  United 
Kingdom,  and  not  elsewhere ;  but  any  part  or  men  of  the  force  may 
offer  to  be  liable  to  serve  outside  the  kingdom,  or  (whether  the  force  be 
embodied  or  not)  to  be  called  out  for  actual  military  service  for  pur- 
poses of  defence  at  specified  places  in  the  kingdom;  and  if  the  offer 
be  accepted  they  become  liable  to  serve  or  be  called  out  accordingly 
(s.  13). 

Recruits  are  liable  to  be  called  out  in  their  first  year  for  training 
for  such  period  as  may  be  determined  by  Order  in  Council,  and  must 
also  attend  the  prescribed  number  of  drills  (s.  14) ;  and  all  men  of  the 
VOL.  XIV.  5 
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force  must  be  trained  each  year  for  not  less  than  eight  nor  more  than 
fifteen,  or  in  the  case  of  the  mounted  branch,  eighteen  days,  and  also 
attend  the  prescribed  number  of  drills  (s.  15).  But  there  is  power  to 
dispense  with  the  requirements  of  sec.  15,  either  as  respects  any  unit  or 
any  individual,  or  by  Order  in  Council  either  to  extend  the  period  of 
training  in  any  year  to  thirty  days,  or  to  reduce  it  or  even  to  dispense 
with  it  altogether  {ibid.).  The  draft  of  every  proposed  Order  in  Council 
under  sec.  14  or  15  must  be  laid  before  Parliament,  and  shall  not  be 
proceeded  with  if  either  House  presents  an  address  against  the  draft 
(s.  16). 

When  the  Army  Reserve  is  called  out  on  permanent  service  by  pro- 
clamation, the  Army  Council  may  be  ordered  by  the  Crown  to  give 
directions  for  the  embodiment  of  the  Territorial  Force  in  whole  or  in 
part.  Further,  when  the  whole  of  the  first  class  of  the  Army  Reserve 
has  been  called  out,  the  whole  of  the  Territorial  Force  must  be  called 
out  within  a  month,  unless  an  address  has  been  presented  by  both 
Houses  of  Parliament  praying  that  this  shall  not  be  done ;  and  if  Parlia- 
ment be  not  sitting  when  this  necessity  arises,  it  must  be  summoned  to 
meet  within  ten  days  (s.  17).  The  force  may  be  disembodied  by  Royal 
Proclamation,  and  until  such  proclamation  has  been  issued  the  Army 
Council  may  direct  any  embodied  part  of  the  force  to  be  disembodied, 
or  any  part  of  it  not  already  called  out  to  be  embodied  (s.  18). 

By  sec.  175  of  the  Army  Act,  as  amended  by  Sched.  I.  of  this  Act, 
officers  of  the  Territorial  Force,  whether  members  of  the  permanent 
staff  or  not,  are  subject  to  military  law.  So  also  by  sec.  176,  as  similarly 
amended,  are  all  non-commissioned  officers  and  men  of  the  force  {a)  when 
being  trained  or  exercised ;  (&)  when  attached  to,  or  otherwise  acting 
with,  any  regular  forces ;  (c)  when  embodied ;  and  (d)  when  called  out 
for  actual  military  service  for  purposes  of  defence  in  pursuance  of  any 
agreement. 

By  sec.  10  the  following  sections  of  the  Army  Act  are  applied  with 
the  necessary  alterations  to  the  Territorial  Force,  viz. : — Sec.  80  (mode  of 
enlistment) ;  sec.  96  (claims  of  masters  to  apprentices) ;  sec.  98  (fine  for 
unlawful  recruiting);  sec.  99  (punishment  for  false  answers);  sec.  101 
{definition  of  competent  military  authority);  and  parts  of  sees.  100  and 
163  (relating  to  attestation  and  enlistment). 

When  the  Territorial  Force  is  embodied,  any  person  belonging  to  it 
will  be  deemed  guilty  of  fraudulent  enlistment  if  he  enlists  in  the 
regular  forces  or  any  Indian  or  colonial  force,  without  having  obtained 
his  discharge,  or  otherwise  fulfilled  the  conditions  enabling  him  to 
enlist.  Similarly,  a  person  belonging  to  the  regular  forces  who  enlists 
in  the  Territorial  Force  without  having  fulfilled  the  conditions  enabling 
him  to  enlist  commits  the  offence  of  fraudulent  enlistment  (Army  Act, 
s.  13,  subs.  1,  as  amended  by  the  Territorial  Reserve  Forces  Act, 
Sched.  I.). 

Sec.  11  of  the  Territorial  Reserve  Forces  Act  makes  it  an  offence  for 
a  person  discharged  with  disgrace  from  the  army  or  navy  to  enlist  in 
the  Territorial  Force  without  declaring  the  circumstances,  or  for  any 
person  subject  to  military  law  either  (1)  to  be  knowingly  concerned  in 
the  enlistment  in  the  force  of  any  man  who  by  enlisting  commits  an 
offence  against  the  Army  Act,  or  this  Act ;  or  (2)  to  contravene  any 
enactment  or  regulation  relating  to  enlistment  in  the  force.  The  offender 
may  be  tried  by  court-martial,  and  is  liable  to  the  punishment  imposed 
for  the  like  offence  by  sec.  32  or  34  of  the  Army  Act. 
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Failure  without  leave  or  reasonable  excuse  to  attend  on  embodiment 
of  the  force  constitutes  either  desertion  within  sec.  12,  or  absence  without 
leave  within  sec.  15,  of  the  Army  Act;  and  the  offender  may  be  taken 
into  military  custody  and  tried  by  court-martial  (s.  20).  A  similar  failure 
to  fulfil  the  conditions  of  training  or  to  attend  the  required  number 
of  drills  is  punishable  on  summary  conviction  with  a  fine  not  exceeding 
£5  (s.  21).  The  same  penalty  is  incurred  by  anyone  who  wrongfully 
destroys,  damages,  or  disposes  of  any  property  issued  to  him  as  a  member 
of  the  force  (s.  22). 

Any  offence  under  the  Act  (or  under  the  Army  Act,  if  committed  by 
a  man  of  the  force  when  not  embodied)  which  is  cognizable  by  court- 
martial,  is  also  cognizable  by  a  court  of  summary  jurisdiction,  and 
punishable  with  imprisonment  for  not  more  than  three  months,  or  a 
maximum  fine  of  £20,  or  with  both  (s.  24,  subs.  1);  but  no  person 
may  be  tried  for  the  same  offence  both  by  court-martial  and  by  a  court 
of  summary  conviction  (s.  25,  subs.  1).  Any  offence  punishable  under 
the  Act  on  summary  conviction  may  be  prosecuted,  and  any  fine 
recovered,  in  manner  provided  by  sees.  166-168  of  the  Army  Act  (s.  24, 
subs.  3).  See  sec.  25  (2)  as  to  the  time  within  which  proceedings  may 
be  taken  in  respect  of  offences  punishable  under  the  Act,  and  sec.  26  as 
to  the  application  of  the  rules  of  evidence  in  sec.  163  of  the  Army  Act 
to  proceedings  under  the  Act. 

By  sec.  28  (1)  the  Army  Act  applies  to  the  Territorial  Force  in  like 
manner  as  it  applies  to  the  Militia  {q.v.),  except  that  men  of  the  force 
are  also  subject  to  military  law  when  called  out  on  actual  military 
service  for  purposes  of  defence,  and  are  liable  to  dismissal  as  a  punish- 
ment. By  sec.  28  (3)  any  enactment  relating  to  the  Militia,  Yeomanry, 
or  Volunteers,  unless  relating  to  the  raising,  service,  pay,  discipline,  or 
government  of  these  forces,  may  by  Order  in  Council  be  applied  to  the 
Territorial  Force.     As  to  exemptions  from  tolls  and  dues,  see  sec.  28  (2). 

A  Member  of  Parliament  does  not  vacate  his  seat  by  accepting  a 
commission  in  the  Territorial  Force.  If  a  sheriff  be  an  officer  in  the 
force,  the  under-sheriff  is  during  its  embodiment  answerable  for  the 
•execution  of  the  office.  A  field  officer  in  the  force  is  exempt  from 
serving  as  high  sheriff,  and  no  member  of  the  force  is  liable  to  serve 
as  a  peace  officer  or  parish  officer,  or  on  any  jury  (s.  23). 

For  the  administration  of  the  Territorial  Force  county  associations 
have  been  established  under  sec.  1  of  the  Act,  incorporated  with  power 
to  hold  land  without  licence  in  mortmain.  It  is  the  duty  of  the  associa- 
tions to  ascertain  the  military  resources  and  capabilities  of  the  counties, 
to  render  advice  and  assistance  to  the  Army  Council,  and  to  exercise 
such  powers  (not  to  include  powers  of  command  or  training)  as  may  be 
-assigned  to  them  by  order  under  the  hand  of  a  Secretary  of  State. 
These  powers  include  the  administration  and  maintenance  of  the  force 
when  not  called  out  for  training  or  service,  recruiting,  the  provision  of 
horses,  ranges,  magazines,  buildings,  etc.,  the  establishment  of  cadet 
battalions  and  rifle  clubs,  and  the  payment  of  allowances  to  the  families 
of  the  men  of  the  force  when  embodied  or  called  out  on  actual  military 
service  (s.  2).  The  Army  Council  has  to  pay  to  the  associations,  out  of 
moneys  voted  by  Parliament,  the  necessary  sums  for  their  expenditure 
in  the  discharge  of  their  powers  and  duties,  and  the  members  of  the 
associations  are  under  no  pecuniary  liability  for  acts  done  by  them  in 
their  official  capacity  (s.  3). 

The  Army  Council  may  make  regulations  with  respect  to  the  exercise 
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of  the  powers  and  duties  of  the  county  associations,  the  acquisition  by 
them  of  land  for  the  purposes  of  the  Act,  the  borrowing  of  money  by 
them,  and  administration  of  their  funds  or  other  property;  and  such 
regulations  must  be  laid  before  Parliament  (s.  4). 

As  to  the  acquisition  and  user  of  lands  for  military  purposes,  see 
Military  Lands. 

■  See  Army;  Billeting;  Commission  (in  Army,  etc.);  Courts- 
Martial;  Desertion  (Military);  King's  Eegulations;  Military 
Custody;  Military  Law;  Militia;  Officers;  Eeserve  Forces; 
Volunteers;  Yeomanry. 

Territorial  Waters  (French,  Mer  territoriaU ;  German 
Kilstengewdsser),  also  called  Jurisdictional  Waters. 

The  territory  of  a  State  comprises  its  ports  and  harbours,  the  mouths 
of  its  rivers,  and  its  landlocked  bays.  By  the  usage  of  nations  the 
territorial  jurisdiction  extends  also  a  marine  league  seawards.  This  belt 
of  sea  is  known  as  territorial  waters. 

The  present  limits  of  territorial  waters  are  practically  a  reduction  to 
reasonable  dimensions  of  claims  made  by  different  States  to  much  greater 
parts  and  belts  of  the  high  sea.  After  claiming  a  hundred  miles,  sixty 
miles,  two  days'  journey,  range  of  sight,  etc..  Governments  and  authors 
in  the  middle  of  the  seventeenth  century  began  to  see  that  the  real 
criterion  of  sovereignty  over  water  was  the  ability  to  make  it  felt 
effectively  from  the  coast. 

Starting  from  the  usual  respect  paid  to  forts  and  castles,  and  from 
the  actual  effective  occupation  which  certain  States  had  been  able  to 
exercise  over  parts  of  the  sea,  Bynkershoek,  in  his  famous  De  dominio 
maris  (1702),  worked  out  the  idea  that  occupation  ought  to  be  acknow- 
ledged where  it  can  in  fact  be  exercised,  that  the  range  of  cannon  was- 
the  distance  to  which  from  the  adjacent  territory  a  State  could  assert- 
its  dominion,  and  that  therefore  the  territorial  waters  extended  to  this 
distance  and  no  farther  {terrce  dominium  finitur  uhi  finitur  armorum  vis).. 
This  provided  reasonable  ground  for  the  claim  to  the  margin  of  sea  which 
had  become  necessary,  more  particularly  for  the  protection  of  national 
fisheries.  The  three-mile  limit  seems  to  have  been  first  adopted  by  th& 
United  States  when  in  1793  Jefferson,  then  Secretary  of  State,  wrote  to^ 
the  British  Minister  (November  8)  that  the  limit  of  a  sea  league  had 
been  provisionally  taken  as  the  limit  of  the  territorial  waters  of  the 
United  States.  A  sea  league  was  supposed  at  the  time  to  be  about  the 
range  of  cannon.  Since  then  different  international  treaties  and  con- 
ventions have  sanctioned  this  distance ;  it  was  adopted  in  the  North  Sea. 
Fisheries  Convention  (q.v.),  and  it  may  be  said  to  be  the  more  generally 
accepted  limit  at  the  present  day. 

The  nature  of  the  jurisdiction  exercised  by  the  Sovereign  of  the 
adjacent  territory  has  been  the  subject  of  much  discussion.  The 
Franconia  Case  {q.v.),  officially  entitled  i?.  v.  Keyn,  1876, 2  Ex.  D.  63,  was 
the  occasion  of  a  full  examination  of  the  subject,  and  led  two  years  later 
to  the  adoption  of  the  Territorial  Waters  Jurisdiction  Act,  1878,41  &42 
Vict.  c.  73,  which  was  passed  for  the  purpose  of  determining  the  "  law 
relating  to  the  trial  of  offences  committed  on  the  sea  within  a  certain 
distance  of  the  coasts  of  Her  Majesty's  dominions." 

Sec.  7  provides  that  "any  part  of  the  open  sea  within  one  marine 
league  of  the  coast,  measured  from  low-water  mark,  shall  be  deemed  to^ 
be  open  sea  within  the  territorial  waters  of  Her  Majesty's  dominions."" 
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Any  offence  committed  within  this  zone,  even  in  a  foreign  ship  by 
a  person  whether  a  subject  of  Her  Majesty  or  not,  "  is  (s.  2)  an  offence 
within  the  jurisdiction  of  the  admiral  .  .  .  and  the  person  who  has 
committed  such  an  offence  may  be  arrested,  tried,  and  punished 
accordingly." 

It  has  been  doubted  whether  this  jurisdiction  claimed  by  the  Act 
over  passing  foreign  vessels  is  in  accordance  with  the  law  of  nations  (see 
supra).  Probably  in  anticipation  of  such  an  objection,  the  Act  provides 
in  effect  "  that  proceedings  for  the  trial  and  punishment  of  a  person  not 
being  a  subject  of  Her  Majesty  shall  not  be  instituted  in  any  Court  of 
the  United  Kingdom  except  with  the  consent  of  one  of  Her  Majesty's 
principal  Secretaries  of  State,  nor  in  any  of  the  dominions  out  of  the 
United  Kingdom  except  with  the  leave  of  the  governor  thereof  "  (s.  3). 

As  regards  the  territorial  waters  of  foreign  States,  a  provision  is 
inserted  in  the  King's  Regulations  and  Admiralty  Instructions  for  their 
due  recognition  by  naval  officers  and  men.  It  runs  as  follows  : — "  The 
territorial  limits  of  foreign  Powers  in  amity  with  Her  Majesty  are  to  be 
scrupulously  respected.  No  exercise  of  authority  over  the  persons,  the 
ships,  or  the  goods  of  another  nation  is  permissible  within  such  limits, 
nor  is  great  gun  practice  to  take  place  whether  at  floating  targets  or 
at  objects  on  shore  within  such  limits  without  the  permission  of  the 
authorities"  (s.  455), 

It  is  very  generally  agreed  that  the  three-mile  limit  no  longer  meets 
contemporary  requirements.  A  Select  Committee  appointed  in  1893 
"  to  consider  the  expediency  of  adopting  measures  for  the  preservation 
and  improvement  of  the  sea  fisheries  in  the  sea  around  the  British 
islands  .  .  .  the  protection  of  defined  areas,  and  other  like  regulations, 
international  or  otherwise,"  in  their  report  made  the  following  sugges- 
tion : — "Your  committee  are  sensible' of  the  difficulties  of  making  inter- 
national regulations,  but  are  nevertheless  of  opinion  that  the  best  method 
for  effectively  governing  the  operations  of  the  various  classes  of  fishermen, 
and,  at  the  same  time,  for  securing,  so  far  as  it  may  be  found  possible, 
the  proper  protection  of  spawning  and  immature  fish,  would  be  to  throw 
the  responsibility  of  these  duties,  so  far  as  the  waters  immediately 
adjacent  to  the  various  countries  are  concerned,  on  those  various 
countries ;  that,  for  the  effective  realisation  of  this  object,  the  present 
territorial  limit  of  three  miles  is  insufficient,  and  that,  for  fishery  pur- 
poses alone,  this  limit  should  be  extended,  provided  such  extension  can 
be  effected  upon  an  international  basis,  and  with  due  regard  to  the 
rights  and  interests  of  all  nations.  Your  committee  would  earnestly 
recommend  that  a  proposition  on  these  lines  should  be  submitted  to  an 
international  conference  of  the  Powers  who  border  on  the  North  Sea." 

The  Institute  of  International  Law  (q.v.)  in  1894  drew  up  a  series  of 
rules  which  express  the  almost  unanimous  opinion  of  specialists  in  inter- 
national law.  The  chief  point  in  the  rules  adopted,  namely,  a  dis- 
tinction between  the  fishery  limit  and  that  for  other  sovereign  rights 
and  neutrality,  is  explained  in  the  following  passage  from  a  report  to 
the  International  Law  Association  on  the  same  subject  by  Sir  Thomas 
Barclay,  to  whose  initiative  the  distinction  was  due  : — "  Text-book  writers 
are  agreed  that  cannon-shot  range  from  shore  was  the  original  basis  of 
the  existing  three-mile  rule,  and  they  are  also  agreed  that  this  distance 
falls  very  far  short  of  contemporary  cannon  range.  There  are  thus 
practically  two  limits  from  shore  known,  at  least  historically,  to  inter- 
national law  for  the  determination  of  a  State's  jurisdictional  zone  sea- 
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wards,  namely,  the  distance  within  which  the  State  can  de  facto  exert  its 
authority  by  the  use  of  artillery  on  shore,  and  the  other  a  fixed  distance 
of  three  marine  miles,  which  most  States  in  practice  apply.  These  two 
distances  being  no  longer  identical,  it  has  become  a  question  whether 
there  is  not  in  reality  a  distinction  of  principle  between  them ;  whether 
the  varying  and  uncertain  cannon-shot  limit  can  be  a  proper  basis  for 
sovereign  rights ;  and,  if  it  cannot,  whether,  on  the  other  hand,  it  may 
not  have  a  juridical  basis  in  respect  of  the  right  of  the  neutral  not  to 
be  molested  by  acts  between  belligerents.  When  the  modern  idea  of 
territorial  waters  came  into  existence,  neutral  States  were  protected 
against  acts  between  belligerents  within  a  distance  which  was  the  then 
cannon  range.  Why  should  they  no  longer  be  protected  within  that 
range  ?  No  change  has  taken  place  in  the  opinions  of  men  which  would 
abridge  the  rights  of  neutrals.  Quite  the  contrary.  My  proposal  to  the 
Institute,  therefore,  is  to  reaffirm  the  limit  of  cannon  range  as  the  public 
law  of  Europe,  but  to  confine  its  application  to  the  right  of  the  neutral 
as  founded  in  reason."  (See  Eeport  of  Brussels  Meeting  of  Association, 
1895,  p.  4.) 

If  States  are  not  yet  agreed  whether  the  proper  limit  is  three  miles 
(Great  Britain,  France,  United  States),  or  six  miles  (Spain),  or  cannon 
range  (Germany),  they  are  all  agreed  that  whatever  the  limit  be, 
fisheries  within  it  are  reserved  to  the  subjects  and  citizens  of  the 
adjacent  State  exclusively,  that  all  States  have  a  right  of  innocent 
passage  through  territorial  waters,  but  are  subject  to  the  jurisdiction 
of  the  adjacent  State  if  they  cast  anchor  or  hover  in  them,  and  that  if 
the  adjacent  State  be  neutral,  acts  of  war  committed  within  them  are 
an  infringement  of  its  neutrality. 

[Lord  Fitzmaurice,  as  Parliamentary  Under-Secretary  for  Foreign 
Affairs,  on  February  21,  1907,  made  the  following  pronouncement  of 
the  British  view  on  the  subject  of  territorial  waters  on  the  occasion 
of  the  discussion  of  the  Moray  Firth  Case : — "  According  to  the  views 
hitherto  accepted  by  all  the  Departments  of  the  Government  chiefly 
concerned — the  Foreign  Office,  the  Admiralty,  the  Colonial  Office,  the 
Board  of  Trade,  and  the  Board  of  Agriculture  and  Fisheries — territorial 
waters  were — First,  the  waters  which  extended  from  the  coast-line  of 
any  part  of  the  territory  of  a  State  to  three  miles  from  the  low-water 
mark  of  such  coast-line;  secondly,  the  waters  of  bays,  the  entrance  to 
which  was  not  more  than  six  miles  in  width,  and  of  which  the  entire 
land  boundary  formed  part  of  the  territory  of  a  State  "  (see  Law  Magazine 
and  Review,  vol.  xxxii.  p.  341). 

For  an  account  of  the  Moray  Firth  Case  (Mortensen  v.  Peters,  1906, 
8  Eraser,  93)  see  Twenty-Third  Eeport  of  International  Law  Association, 
1907,  p.  119;  see  also  the  article  Mare  Liherum,  Mare  Clausum.] 

As  regards  waters  which  the  adjacent  State  can  physically  close 
against  navigation,  but  which  are  in  communication  with  the  high  sea. 
States  practically  recognise  the  following  distinctions : — 

1.  Inland  waters  surrounded  by  the  territory  of  the  same  State,  and 
serving  only  as  a  means  of  access  to  ports  of  the  State  by  whose  territory 
they  are  surrounded,  though  communicating  with  the  high  sea,  if  the 
breadth  of  the  channel  of  communication  by  its  narrowness  and  the 
configuration  of  the  coast  practically  severs  such  waters  from  the  open 
sea,  are  classed  with  national  rivers,  and  their  estuaries  as  inland  waters. 
[The  Zuidersee,  the  North  German  Haffs,  the  Sea  of  Azov  are  instances 
of  such  waters.] 
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2.  Bays,  the  headlands  of  which,  though  wider  asunder  than  twice 
the  ordinary  distance  seawards  of  territorial  waters,  project  so  as  to 
place  them  unquestionably  beyond  the  line  of  what  may  be  called  "  inter- 
foreign  "  communication  are  territorial  waters.  Such  bays  are  the  Bay 
of  Cancale  in  France  (seventeen  miles  wide)  and  the  Scotch  firths.  It  is 
difficult,  however,  to  reconcile  the  practice  in  these  instances  with  general 
practice  as  regards  fishery  limits. 

3.  Channels  between  territory  of  the  same  State,  though  they  can 
be  used  in  "  inter-foreign  "  communication,  if  not  indispensable  or  even 
very  useful  for  such  navigation,  or  if  they  serve  de  facto  only  for  com- 
munication with  ports  of  the  adjacent  State,  are  territorial  or  inland  as 
the  case  may  be.  The  St.  George's  Channel  is  an  instance  of  the  one, 
the  Solent  of  the  other. 

4.  Channels  indispensable  or  of  extreme  utility  for  "  inter-foreign  " 
communication,  both  shores  of  which  belong  to  the  same  State,  however 
narrow,  may  be  held  to  be  territorial  waters.  Such  are  the  Straits  of 
Messina  and  the  Dardanelles  (subject  to  treaty  stipulations). 

5.  Channels  serving  for  international  communication  between  shores 
belonging  to  different  States,  such  as  the  Straits  of  Gibraltar,  the  Sound, 
the  Lymoon  Pass,  etc.,  are  also  territorial  waters. 

For  bays  under  the  Conventions  between  Great  Britain  and  France, 
as  well  as  under  the  North  Sea  Fisheries  Convention,  the  three-mile 
limit  is  measured  from  a  straight  line  drawn  from  headland  to  headland 
at  the  points  where  they  are  ten  miles  across. 

[^Authorities. — Boroughs,  Tlce  Sovereignty  of  the  British  Seas,  1633 ; 
Selden,  Mare  Clausum,  1635  ;  Bynkershoek,  De  dominio  maris,  1702 ; 
Rayneval,  De  la  lilerte  des  mers,  Paris,  1811 ;  Hall  on  the  Rights  of 
the  Crown  and  the  Privileges  of  the  Subject  in  the  Seashores  of  the  Realm, 
London,  1830;  Bona  Christave,  Du  rivage  de  la  mer  en  droit  romain  et  en 
droit  frangais,  Poitiers,  1872 ;  Gueret-Desnoyers,  De  la  mer  et  ses  rivages, 
Caen,  1876 ;  Twiss,  The  Law  of  Nations  in  Time  of  Peace,  ss.  180-186, 
Oxford,  1884 ;  Perels,  Droit  Maritime  International,  trans,  by  Arendt, 
p.  24,  Paris,  1884 ;  Stoerk,  Das  Seegebiet  and  Das  offene  Meer,  in  Holtzen- 
dorff' s  Handbuch  des  Vblkerrechts,  vol.  ii.,  Hamburg,  1887;  Imbart-Latour, 
La  mer  territoriale,  Paris,  1889 ;  Yisser,  De  territoriale  Zee,  Amersfoort, 
1894;  Godey,  La  mer  cotihre,  Paris,  1896;  Schiicking,  Das  Kustenmeer 
im  internationalen  Rechte,  Gottingen,  1897.  See  also  Journal  de  droit 
international  prive,  Phillimore,  vol.  iv.  (1877)  p.  161 ;  Renault,  "  De 
I'exercice  de  la  juridiction  criminelle  d'un  etat  dans  la  mer  territoriale," 
vol.  vi.  (1879)  p.  238 ;  Wharton,  "  Des  eaux  territoriales  ou  de  la  zone 
maritime,"  vol.  xiii.  (1886)  p.  72 ;  also  Fedozzi,  "  Des  delits  a  bord  des 
navires  marchands  clans  les  eaux  territoriales  etrangeres,"  in  the  Revue 
de  droit  international  public,  vol.  iv.  (1897),  p.  202 ;  in  the  same  Review, 
vol.  V.  (1898),  Lapradelle,  "Le  droit  de  I'etat  sur  la  mer  territoriale," 
and  (1894)  Martens,  "Le  tribunal  d'arbitrage  de  Paris  et  la  mer 
territoriale,"  vol.  i. ;  Barclay,  "  Territorial  Waters,"  Report  read  at 
Seventeenth  Conference  of  the  International  Law  Association,  Brussels, 
1895;  also  Barclay,  "Report  and  Conclusions  of  the  Territorial  Waters 
Committee  of  the  Institute  of  International  Law,  1892  "  (see.  Annuaire 
de  Vinstitut  de  droit  international,  vol.  xii.),  and  "  Definition  and  regime 
Territorial  Waters,  1894"  {Annuaire  de  I'inst.  vol.  xiii.);  see  also  the 
paper  on  "  Territorial  Jurisdiction  in  Wide  Bays,"  Twenty-Third  Report 
of  the  International  Law  Association,  1907,  p.  103.] 
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Test  Act  ;  Tests.— The  Test  Act  was  passed  in  1672  "for 
preventing  dangers  from  popish  recusants."  It  required  every  person 
holding  any  office,  naval,  military,  or  civil,  or  any  place  of  trust  under 
the  Crown,  or  being  of  the  Eoyal  Household,  to  take  the  oaths  of 
supremacy  and  allegiance,  make  and  subscribe  a  declaration  against 
transubstantiation,  and  receive  the  sacrament  according  to  the  rites  and 
usage  of  the  Church  of  England,  on  pain  of  being  disabled  from  holding 
any  such  office  or  employment.  In  1677  an  Act  was  passed  containing 
similar  provisions  with  respect  to  members  of  both  Houses  of  Parliament ; 
but  the  oaths  of  supremacy  and  allegiance  required  to  be  taken  by 
members  of  Parliament  were  modified  in  1688. 

From  the  beginning  of  the  reign  of  George  ii.  it  was  customary  to 
pass  every  year  an  Act  of  Indemnity  in  favour  of  persons  who  had 
accepted  office,  and  had  not  taken  the  sacrament  within  the  time  specified 
by  the  Test  Act ;  and  these  annual  Acts  of  Indemnity  were  continued 
until  1828,  when  an  Act  was  passed,  repealing  so  much  of  the  Test  Act 
as  required  the  taking  of  the  sacrament,  and  substituting  for  the  sacra- 
mental test  a  declaration  to  the  effect  that  the  declarant  would  not 
exercise  any  power  or  authority  by  virtue  of  his  office  to  weaken  the 
Church  of  England.  Finally,  in  the  following  year,  the  Roman  Catholic 
Eelief  Act  repealed  all  the  statutes  which  required  a  declaration  against 
transubstantiation,  as  a  qualification  for  sitting  in  Parliament,  or  for 
the  exercise  or  enjoyment  of  any  office ;  and  enabled  Eoman  Catholics  to 
sit  and  vote  in  either  House,  upon  taking  a  new  oath  prescribed  by  the 
Act ;  and  also  to  hold  any  office  except  those  of  Lord  Chancellor  (but 
see  Roman  Catholic),  Regent,  Lord-Lieutenant  of  Ireland,  and  a  few 
others. 

Testamentary  Capacity. — See  Husband  and  Wife; 
Infants;  Lunacy;  Will. 

Testamentary  Causes. — At  the  present  time  proceedings 
relating  to  the  proving  and  validity  of  wills  and  the  administration  of 
intestates'  estates  are  within  the  exclusive  jurisdiction  of  the  Probate 
Division  of  the  High  Court  of  Justice.  See  further.  Probate  ;  Execu- 
tors AND  Administrators. 

Testamentary   Expenses. — Wills  sometimes  contain 

directions  that  the  testators'  "  testamentary  expenses "  shall  be  paid 
out  of  specified  portions  of  their  estates.  The  phrase  has  been  held 
to  be  exactly  equivalent  to  "  executorship  expenses,"  that  is  to  say, 
expenses  incident  to  the  proper  performance  of  the  duty  of  an  executor, 
including  funeral  expenses,  costs  of  administration,  and  the  like  {Sharp 
V.  Lush,  1878,  10  Ch.  D.  468,  470,  per  Jessel,  M.R.).  The  costs  of  an 
administration  suit  are  included  under  the  term  {Penny  v.  Penny,  1879, 
11  Ch.  D.  440;  Harloe  v.  Harloe,  1875,  L.  R.  20  Eq.  471;  Miles  v. 
Harrison,  1873,  L.  R.  9  Ch.  316). 

The  phrase  occurs,  through  a  slip  in  the  drafting,  in  sec.  6  of  the 
Intestates'  Estates  Act,  1890,  53  &  54  Vict.  c.  29.  In  that  case  it  means 
the  expenses  of  the  letters  of  administration  and  of  the  administration 
generally  {In  re  Twigg,  Twigg  v.  Blach,  [1892]  1  Ch.  579). 

Testamentary  Guardian.— See  Infants,  Vol.  VIL,  at 
p.  167. 
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Testatum. — The  witnessing  clause  of  a  deed,  beginning  "Now 
this  indenture  witnesseth." 

Teste — This  is  the  name  given  to  the  concluding  clause  of  a 
writ,  commencing  with  the  word  "  witness,"  and  expressing  the  date  of 
its  issue.  It  is  provided  by  the  Kules  of  the  Supreme  Court,  that 
every  writ  of  summons,  and  also  (unless  by  any  statute  or  by  the 
rules  it  is  otherwise  provided)  every  other  writ,  shall  bear  date  on 
the  day  on  which  the  same  shall  be  issued,  and  shall  be  tested  in  the 
name  of  the  Lord  Chancellor,  or,  if  the  office  of  Lord  Chancellor  shall 
be  vacant,  in  the  name  of  the  Lord  Chief  Justice  of  England  (Order  2, 
r.  8).  It  has  been  held  that  this  rule  is  applicable  exclusively  to 
judicial  writs  issued  for  the  purpose  of  judicial  proceedings  either  in 
the  High  Court  or  Court  of  Appeal,  and  that  it  does  not  apply  to  a 
mittimus,  which  is  properly  tested  in  the  name  of  the  King  by  the 
Master  of  the  Eolls  {Green  v.  Penzance,  1881,  6  App.  Cas.  657).  Where 
the  teste  of  a  writ  of  summons  contained  the  words,  "Witness,  Lord 
High  Chancellor,"  but  without  his  name,  it  was  held  that  the  writ  was 
vaUd  {M'Nay  v.  Alt,  1892,  66  L.  T.  832);  and  where  the  name  of  an 
ex-Lord  Chancellor  was  inserted  by  mistake,  but  the  title  "  Lord  High 
Chancellor"  appeared,  the  Court  allowed  an  amendment  {Pleasants  v.  East 
Dereham  Local  Board,  1882,  47  L.  T.  439).  In  Wesson  v.  Stalker,  1882, 
47  L.  T.  444,  the  copy  of  the  writ  of  summons  served  on  the  defendant 
was  dated  the  wrong  year  in  the  teste,  but  it  was  held  that  as  the 
defendant  could  not  possibly  have  been  deceived,  and  was  not  prejudiced, 
by  the  error,  he  was  not  entitled  to  have  the  judgment,  which  had  been 
signed  in  default  of  appearance,  set  aside. 

Testimony,  Perpetuating*. — See  Perpetuating  Testi- 
mony. 

ThalAVeg". — A  German  word,  meaning  an  imaginary  line  drawn 
along  the  middle  of  a  river.  Why  it  should  have  been  preferred  to 
the  English  word  mid-channel  is  not  easily  explained  (French,  ligne 
mMiane).  A  number  of  treaties  have  approved  the  fixation  of  the 
exact  line  of  the  frontier  of  States  bounded  by  rivers  at  this  Thalweg 
(see  Occupation,  Oregon  Question  ;  see  also  a  full  recapitulation  of  illus- 
trative treaties,  Eivier,  Principes,  i.  p.  169).  The  usage  is  to  consider  as 
the  Thalweg  not  the  middle  of  the  bed  of  the  river  but  the  middle  of  the 
watercourse — le  milieu  du  courant  ou  fil  de  Vcau  (Eivier,  op.  cit.  p.  168), 
See  EivERS,  International. 

[^Authorities. — Eivier,  Principes  du  Droit  des  Gens,  vol.  i.  pp.  142, 168, 
179,  Paris,  1896 ;  Calvo,  Le  Droit  Lnternational,  vol.  i,  s,  337,  Paris  and 
Berlin,  1887.] 

Thames. — The  conservancy  of  the  Thames  from  Staines  to 
Yantlett  Creek,  which  was  previously  a  prerogative  of  the  Crown,  was 
intrusted  to  the  Corporation  of  London  by  Statute  17  Eich.  ii.  c.  9  (Hale, 
De  Jure  Maris,  Harg.  Tr.,  p.  32) ;  and  by  24  Geo.  ii.  c.  8,  that  of  the  upper 
river  from  Staines  to  Cricklade  was  vested  in  Navigation  Commissioners. 
By  the  Thames  Conservancy  Act,  1857,  all  the  rights  in  the  bed  and  soil 
of  the  river  up  to  high-water  mark  which  belonged  to  the  Crown,  or 
which  were  claimed  by  the  Corporation,  were  transferred  to  the  Thames 
Conservators ;  and  the  Thames  Navigation  Act,  1866,  vested  in  them  all 


74  THAMES 

the  works  and  powers  of  the  Upper  Thames  Commissioners,  and  provided 
for  the  prevention  of  pollution  and  the  regulation  of  relations  between 
the  Conservators  and  the  Metropolitan  Water  Companies.  These  and 
other  Acts  amending  them  were  repealed  and  the  law  consolidated  by 
the  Thames  Conservancy  Act,  1894,  57  &  58  Vict.  ch.  clxxxvii.,  which 
enacts  that  there  shall  be  thirty-eight  conservators,  who  shall  be  a  body 
corporate,  by  the  name  of  "the  Conservators  of  the  Kiver  Thames." 
Thirty-one  conservators  are  appointed  by  The  Admiralty,  Board  of  Trade, 
Trinity  House,  and  Common  Council ;  the  County  Councils  of  London, 
Gloucester,  Wilts,  Oxfordshire,  Berks,  Bucks,  Surrey,  Middlesex,  Essex, 
and  Kent ;  the  County  Borough  Councils  of  Oxford,  Eeading,  and  West 
Ham;  and  the  Metropolitan  Water  Companies.  The  remainder  are 
elected  by  shipowners,  owners  of  sailing  barges,  lighters,  and  steam  tugs, 
dockowners,  and  wharfingers  (ss.  5,  8). 

The  Conservators  are  owners  of  the  soil  and  foreshore  of  the  river  for 
certain  specified  purposes  only,  and,  e.g.  are  not  owners  for  the  purposes 
of  sec.  4  of  the  Public  Health  Act,  London,  1891 ;  and  they  can, 
apparently,  only  exercise  their  powers  for  the  maintenance  and  improve- 
ment of  the  navigation  {Conservators  of  the  Thames  v.  Port  Sanitary 
Atithority  of  London,  [1896]  1  Q.  B.  647  ;  Conservators  of  the  Thames 
V.  Sneed,Dean  &  Co.,  [1897]  2  Q.  B.  334);  and  they  are  bound  to  use 
reasonable  care  in  keeping  the  river  free  from  obstructions  which  are 
dangerous  to  the  navigation  {Queen  of  Biver  Steamship  Company  v. 
Conservators  of  the  Thames  and  Easto7i,  Gibb  &  Son,  1906,  23  T.  L.  R. 
478).  They  are  empowered  to  "  improve  and  complete  the  navigation 
of  the  Thames,  whether  for  profit  or  pleasure ; "  to  erect  and  maintain 
towpaths,  banks,  and  locks,  etc. ;  to  dredge  and  scour  the  river,  and 
remove  obstructions ;  and  to  raise  gravel,  etc.,  for  making  towpaths,  and, 
below  Teddington  lock,  supplying  ballast  (ss.  62,  83).  The  powers 
conferred  on  them  with  respect  to  dredging  do  not,  however,  authorise 
the  Conservators  to  grant  dredging  licences  for  the  Upper  Thames  to 
their  agents,  servants,  or  workmen,  permitting  them  to  dredge  and  also 
to  sell  the  proceeds  of  their  dredging  for  their  own  personal  profit 
{Palmer  v.  Thames  Conservators,  [1902]  1  Ch.  163).  They  may  license 
the  erection  of  piers  and  wharfs,  etc.,  and  the  putting  down  of  mooring 
chains  by  riparian  owners,  and  may  themselves  erect  such  piers,  etc.,  and 
put  down  mooring  chains  for  the  convenience  of  the  public  (ss.  109-117). 
Sec.  87  prohibits  any  person  from  dredging  or  raising  gravel  or  other 
substances  from  "the  bed  of  the  Thames,"  i.e.  "the  soil  between  the 
ordinary  high-water  mark  on  one  side  and  the  ordinary  high-water 
mark  on  the  other  side,"  between  Staines  and  Yantlett  Creek.  The 
rights  in  this  respect  of  riparian  owners  below  Staines  are  apparently 
extinguished  by  this  enactment  {Conservators  of  the  Thames  v.  Sneed, 
Dean  &  Co.,  [1897]  2  Q.  B.  334) ;  but,  except  as  therein  expressly  pro- 
vided, nothing  in  the  Act  is  to  take  away  or  abridge  any  rights  of  riparian 
owners  (s.  238 ;  cp.  Zyon  v.  Fishmongers'  Co.,  1876,  1  App.  Cas.  662). 
The  Thames  Conservancy  Act,  1905,  directs  and  empowers  the  Conser- 
vators to  put  in  force  their  powers  of  dredging,  etc.,  under  sees.  83-86  of 
the  Act  of  1894  for  the  purpose  of  forming  a  channel  between  the  Nore 
and  Gravesend  not  less  than  30  feet  deep  at  low  water  of  ordinary  spring 
tides,  and  not  less  than  1000  feet  wide,  making  compensation  for  damages 
to  land,  buildings,  and  banks  resulting  from  their  operations,  and  provides 
for  the  settlement  of  disputes  arising  in  this  connection  by  arbitration 
(5  Edw.  VII.  ch.  cxcviii.  ss.  3,  4).     By  sec.  7  the  Conservators  are  em- 
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powered  to  demand  an  increase  of  tonnage  duties  for  three  years  from 
January  1,  1906,  and  they  are  also  invested  with  additional  borrowing 
powers  (ss.  8-13)  for  the  purposes  of  the  Act.  The  rights  of  the 
Conservators  under  this  Act  and  that  of  1894  are  not  paramount,  but 
subject  to  private  rights,  and  must  be  exercised  in  strict  conformity 
therewith ;  and  they  have  been  restrained  by  injunction  from  deepening 
or  dredging,  or  working  in  the  bed  of  the  river  so  as  to  injure  or  endanger 
the  Thames  Tunnel,  the  property  of  which  is  vested  in  the  East  London 
Kailway  Company  by  the  Thames  Tunnel  Act,  1824  {East  London  Bly. 
Co.  V.  Conservators  of  the  Thames,  1904,  T.  L.  E.  378).  The  rights  of  the 
Conservators  with  respect  to  piers  have  been  modified  by  the  Thames 
Eiver  Steamboat  Act,  1904,  which  provides  for  the  acquisition  by  the 
London  County  Council  of  piers  and  landing  places  on  the  Thames  within 
the  administrative  county  of  London  from  the  Conservators,  the  Green- 
wich Pier  Company,  and  other  owners  of  piers,  and  empowers  the 
Council  to  maintain  such  piers  and  construct  new  ones,  and  to  charge 
tolls  in  respect  of  vessels  calling  thereat  (4  Edw.  vii.  ch.  cciii.  ss.  4,  5,  7). 
By  sees.  16-19  and  21-23  the  Council  is  also  authorised  to  provide  for 
a  service  of  passenger  vessels  and  to  carry  luggage  and  parcels. 

The  Conservators  are  required  by  the  Act  of  1894  to  preserve  and 
maintain  the  flow  and  purity  of  the  Thames  and  its  "  tributaries " 
(including  cuts,  docks,  and  canals),  down  to  the  western  boundary  of  the 
county  of  London  (ss.  90-108).  They  may  make  by-laws  for  this  purpose, 
and,  inter  alia,  for  regulating  navigation,  preventing  injury  to  plants  and 
birds,  and  protecting,  preserving,  and  regulating  the  fisheries  in  the 
Thames  (s.  191) ;  and  by  sec.  80  of  the  Watermen's  Company's  Act, 
1859  (which  is  amended  by  sees.  219-313),  all  by-laws  thereunder  must 
be  approved  by  them. 

The  six  Metropolitan  Water  Companies  and  the  West  Surrey  and 
South -Western  Suburban  Water  Companies  were  directed  by  sees.  3, 
291-298  of  the  Act  of  1894  to  make  annual  payments  to  the  Conser- 
vators, and  furnish  weekly  returns  of  the  quantity  of  water  taken  from 
the  river ;  and  were  also  authorised  to  require  the  Conservators  to  alter 
any  works  injurious  to  the  flow  or  purity  of  the  water  above  their 
intakes.  The  undertakings  of  the  companies  were,  however,  transferred 
by  sees.  2,  3,  and  7  of  2  Edw.  vii.  c.  41,  to  the  Metropolitan  Water 
Board  established  by  that  Act,  which  exercises  all  the  rights  and  powers 
and  is  subject  to  all  the  duties  and  liabilities  of  the  companies  under  the 
Acts,  charters,  and  orders  relating  to  them. 

The  Conservators  of  the  Thames  are  exempted  by  sec.  89  of  57  &  58 
Vict.  ch.  clxxxvii.  from  all  parliamentary  taxes,  and  therefore  from 
income  tax  {Stewart  {Surveyor  of  Taxes)  v.  The  Conservators  of  the  Eiver 
Thames,  1908,  24  T.  L.  E.  333). 

The  waters  of  the  Thames  as  high  as  London  Bridge  form  portion  of 
the  London  district  of  the  Trinity  House  as  the  chief  pilotage  authority 
of  the  United  Kingdom,  the  remaining  portions  being  the  waters  of  the 
Med  way  as  high  as  Eochester  Bridge,  and  the  sea  and  channels  leading 
thereto  and  therefrom  as  far  as  Orfordness  to  the  north  and  Dungeness 
to  the  south  (57  &  58  Vict.  c.  60,  s.  618  (1)). 

Thanksgiving,  Day  of  Public. — See  Time.  The  Crown 
has  power  to  authorise  by  Pkoclamation. 

That  is  to  Say. — See  Will,  Judicial  Glossary. 
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Thavics  Inn.— See  Inns  of  Court. 

Theatres. — The  principal  statute  relating  to  theatres  is  the 
Theatres  Act,  1843,  6  &  7  Vict.  c.  68.  The  Disorderly  Houses  Act, 
1751,  25  Geo.  Ii.  c.  36,  does  not  apply  to  theatres  carried  on  under 
letters  patent  or  licence  of  the  Crown  or  of  the  Lord  Chamberlain  (s.  4). 
But  the  Act  of  1843  applies  to  all  theatres,  i.e.  houses  or  other  places  of 
public  resort  for  the  public  performance  of  stage  plays,  i.e.  every  tragedy, 
comedy,  farce,  opera,  burletta,  interlude,  melodrama,  pantomime,  or  other 
entertainment  of  the  stage  (1843,  s.  23).  A  theatre  licensed  by  the  Lord 
Chamberlain,  at  which  entertainments  are  given,  falling  within  the  Act 
of  1751,  is  liable  to  prosecution  under  that  Act  as  a  disorderly  house, 
notwithstanding  the  existence  of  the  theatrical  licence  {B,  v.  Arthur, 
1908,  London  County  Sessions,  72  J.  P.  318). 

Whether  a  performance  is  a  stage  play  within  the  definition  is  to 
some  extent  a  question  of  fact  for  the  Court  or  justices  {Wigan  v. 
Strange,  1866,  L.  E,.  1  C.  P.  175);  but  the  definition  includes  all  dramatic 
performances  involving  dialogue  {Thome  v.  Colson,  1860,  3  L.  T.  N.  S. 
697;  Day  V.  Simpson,  1865,  34  L.  J.  M.  C.  149),  and  apparently,  in  the 
view  of  the  judges,  a  ballet  d'action  (  Wigan  v.  Strange,  uhi  supra).  The 
meaning  of  dramatic  composition  has  been  considered  from  a  different 
point  of  view  with  reference  to  Copyright  {Fuller  v.  Blackpool  Winter 
Gardens  Co.,  [1895]  2  Q.  B.  429). 

Plays  may  not  be  performed  even  in  a  licensed  theatre  until  they 
have  been  submitted  to  the  Lord  Chamberlain  and  approved  and  passed 
by  the  examiner  of  stage  plays  (1843,  s.  12).  I'ees  are  charged  for  the 
examination  (s.  13)  at  the  rate  of  one  guinea  for  plays  of  less  than  three 
acts,  and  two  guineas  for  other  plays.  The  Chamberlain  can  also,  in  the 
interests  of  good  manners,  decorum,  and  public  peace,  forbid  the  acting 
of  a  play  generally  or  in  particular  theatres  (s.  14).  See  Journal,  Com- 
parative Legislation  Society,  vol.  viii.  p.  196.  If  a  play  is  acted 
for  hire  before  it  is  allowed,  or  after  it  is  disallowed,  a  penalty  not 
exceeding  £50  is  incurred,  recoverable  by  action  or  by  summary 
proceedings. 

It  is  unlawful  to  have  or  keep  a  theatre  except — 

(1)  Under  letters  patent,  now  in  force  only  as  to  Covent  Garden 
Opera  House; 

(2)  Under  licence  of  the  Lord  Chamberlain ; 

(3)  Under  licence  of  the  council  of  a  county  or  county  borough  or 
urban  district.  The  powers  of  justices  on  this  subject  were  in  1888 
transferred  to  County  Councils  (51  &  52  Vict.  c.  41,  s.  7).  Consequently 
a  contract  to  perform  in  an  unlicensed  theatre  is  not  enforceable  {Gallini 
V.  Zaborie,  1793,  5  T.  R  242;  2  E.  R.  581). 

Lord  Chamberlains  Licence. — The  Lord  Chamberlain  grants  licences 
for  theatres  within  the  parliamentary  boundaries  of  the  cities  of  London 
and  Westminster,  the  boroughs  of  Pinsbury  and  Marylebone,  the  Tower 
Hamlets,  and  Southwark,  and  in  the  boroughs  of  New  Windsor  and 
Brighton,  and  wherever  the  Sovereign  is  residing  for  the  time  being 
(1843,  s.  3).  The  boundaries  of  the  above  areas  are  the  old  parlia- 
mentary boundaries,  and  are  specified  in  Hunt,  London  Local  Government, 
vol.  ii.  p.  1268. 

The  fees  on  the  licence  may  not  exceed  five  shillings  a  month.  The 
regulations  as  to  theatres  possessing  the  licence  are  printed  in  Williamson 
on  Licencing,  3rd  ed.,  740.     A  copy  of  the  regulations  is  annexed  to  each 
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licence  granted.  Conditions  restricting  the  use  of  the  theatre  on 
Sundays  were  added  in  1908.  In  London,  places  licensed  by  the  Lord 
Chamberlain  may  not  be  used  as  theatres  unless  they  are  constructed  in 
accordance  with  the  Metropolitan  Building  Act,  1878,  41  &  42  Vict.  c.  32, 
and  the  London  Building  Act,  1894,  57  &  58  Vict.  c.  ccxiii.  (see  ss.  5, 
27),  and  the  regulations  of  the  London  County  Council  made  thereunder 
in  June  1901,  and  May  1902  (see  Cohen,  London  Building  Acts,  pp.  364, 
377;  and  London  County,  Vol.  VIII.  p.  416). 

Local  Licences. — The  licensing  of  theatres  in  the  areas  over  which  the 
Lord  Chamberlain  has  not  jurisdiction  (except  in  county  boroughs)  is  in 
the  hands  of  the  County  Council  (51  &  52  Vict.  c.  41,  ss.  7  (a),  36),  which 
may  delegate  its  powers  to  the  county  justices  or  to  urban  or  rural 
district  councils,  or  exercise  them  by  a  special  committee.  In  London 
the  latter  course  has  been  adopted,  and  the  procedure  on  application 
is  regulated  by  standing  orders  of  the  London  County  Council  (see 
Williamson  on  Licensing,  3rd  ed.,  748).  The  powers  of  justices  in 
boroughs  (except  county  boroughs)  have  passed  to  the  County  Council 
(51  &  52  Vict.  c.  41,  s.  36).  But  see  Public  Entertainments,  Vol. 
XIL,  p.  104.  In  county  boroughs  the  town  council  is  the  licensing 
authority. 

Special  sessions  are  held  for  grant  of  these  licences,  and  a  fee  not 
exceeding  five  shillings  a  month  is  charged  (1843,  ss.  5,  6).  Regulations 
for  maintenance  of  order  and  times  for  opening  may  be  made,  subject 
to  review  by  a  Secretary  of  State  (s.  9) ;  and  provision  is  made  for  closing 
a  theatre  on  proof  of  riot  or  breach  of  regulations. 

The  council  may  annex  any  condition  it  chooses  to  the  licence, 
including  one  not  to  apply  for  an  excise  licence  {B.  v.  West  Biding  County 
Council,  [1896]  2  Q.  B.  386  ;  Manchester  Balace  of  Varieties  y.  Manchester 
Corporation,  1898,  62  J.  P.  425),  or  prohibiting  the  sale  of  intoxicants  or 
tobacco  in  the  building  {B.  v.  Sheerness  U.  D.  C,  1898,  62  J.  P.  151). 

A  licence  by  the  Lord  Chamberlain  or  a  local  authority  may  be 
granted  only  to  the  actual  and  responsible  manager  of  the  theatre  on  his 
entering  into  a  bond  with  two  sufficient  sureties  conditioned  in  a  final 
sum  not  exceeding  £100,  to  observe  the  regulations  in  force  during  the 
currency  of  the  licence  (1843,  s.  7),  and  to  secure  payment  of  penalties 
incurred. 

The  following  penalties  are  imposed  by  the  Act : — 

(1)  Not  exceeding  £20  a  day  for  having  or  keeping  an  unlicensed 
theatre,  whether  habitually  or  not,  and  whether  for  gain  or  not  (1843, 
s.  2;  Shelley  v.  Bethell,  1884,  12  Q.  B.  D.  11;  and  cp.  2  &  3  Vict.  c.  47, 
8.46); 

(2)  Not  exceeding  £10  a  day  for  acting,  or  allowing  to  be  acted,  a 
stage  play  in  an  unlicensed  theatre  (1843,  s.  11;  B.  v.  Bosenthal,  1866, 
35  L.  J.  M.  C.  78 ;  Fredericks  v.  Payne,  1862,  32  L.  J.  M.  C.  14 ;  B.  v. 
Strugnell,  1866,  L.  R.  1  Q.  B.  93);  and 

(3)  Not  exceeding  £50  for  acting  plays  before  allowance  or  after 
disallowance  (1843,  ss.  15,  16). 

The  penalties  are  recoverable  by  action  in  the  High  Court,  or  on 
information  before  a  Court  of  summary  jurisdiction,  in  the  latter  case 
subject  to  appeal  to  Quarter  Sessions  from  conviction  or  dismissal  (1843, 
ss.  19,  20;  Davys  v.  Douglas,  1859,  28  L.  J.  M.  C.  193).  In  either  case 
they  must  be  sued  or  prosecuted  for  within  six  months  of  the  offence. 
After  the  costs  of  prosecution  are  defrayed  the  balance  of  the  penalties 
goes  to  the  Exchequer. 
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In  London  the  police  are  entitled  to  enter  unlicensed  theatres  (2  &  3 
Vict.  c.  47,  s.  46). 

A  licensed  theatre  is  entitled  to  an  excise  licence  for  sale  of  liquors 
during  performance  (5  &  6  Will.  iv.  c.  39,  s,  7).  The  duty  is  not  to  exceed 
£20  (43  &  44  Vict.  c.  20,  s.  63).  Eestrictions  on  sale  to  the  audience  and 
on  the  period  of  performance  are  imposed  by  the  Lord  Chamberlain  and 
the  local  authority  (1843,  s.  9);  and  theatres  are  now  held  to  be  within 
the  provisions  of  the  Licensing  Act,  1874,  as  to  closing  time,  although 
they  are  not  subject  to  the  Licensing  Act,  1872  {Gallagher  v.  Budd, 
[1898]  1  Q.  B.  114). 

Theatres  in  Oxford  and  Cambridge  are  subject  to  special  control 
by  the  Chancellors  and  Vice-Chancellors  of  the  Universities  (1843, 
s.  10). 

Performances  by  children  and  young  persons  in  theatres  are  subject 
to  the  Dangerous  Performances  Acts,  1879,  42  &  43  Vict.  c.  34,  and 
1897,  60  &  61  Vict.  c.  62;  the  Employment  of  Children  Act,  1903, 
3  Edw.  VII.  c.  45;  and  the  Prevention  of  Cruelty  to  Children  Act, 
1904,  4  Edw.  VII.  15,  s.  3. 

[^Authorities. — Hunt,  London  Local  Gove7mment,  1898,  vol.  ii.  p.  1260  ; 
Strong,  Dramatic  and  Musical  Law,  1898 ;  Williamson  on  Licensing,  3rd 
ed.,  1905.] 

Theft. — It  is  our  inveterate  practice  to  describe  theft,  for  pur- 
poses of  English  justice,  by  its  nomen  juris,  Lakceny,  though  in  Scotland 
the  English  name  is  preferred  to  the  Norman-French  phrase.  It  has 
therefore  been  treated  from  the  point  of  view  of  both  civil  and  criminal 
law  under  the  title  Larceny,  Vol.  VIII.  p.  49. 

Theft  bote — The  offence  of  receiving  back  goods  which  have 
been  stolen,  or  something  in  lieu  thereof,  upon  agreement  not  to  prose- 
cute the  thief,  that  is,  compounding  of  felony.  A  person  who  commits 
this  offence  is  guilty  of  felony,  and  liable  on  conviction  to  be  sentenced 
to  penal  servitude  (24  &  25  Vict.  c.  96,  s.  101).     See  Hush  Money. 

Their. — The  word  "their"  in  a  covenant  by  two  persons  "for 
themselves,  their  executors,  administrators,  and  assigns,"  must  always 
be  read  distributively,  because  the  parties  do  not  anticipate  that  they 
will  have  the  same  executors,  administrators,  and  assigns  (per  Lord 
Herschell  in  White  v.  Tyndall,  1888,  13  App.  Cas.  263,  277) ;  but  the 
use  of  this  word  will  not  convert  a  joint  into  a  separate  covenant  {ibid.). 

Thellusson's  Act. — See  Accumulations;  Perpetuities, 
Rule  against. 

Thereabouts. — Where  a  ship  was  described  in  a  charter-party 
as  of  "  180  to  200  tons,  or  thereabouts,"  it  was  held  that  this  did  not 
amount  to  a  warranty  as  to  the  ship's  tonnage,  but  was  mere  matter  of 
description  {Barker  v.  Windle,  1856,  6  El.  &  Bl.  675). 

The  words  "  or  thereabouts  "  in  an  estimated  quantity  of  minerals 
are  to  be  construed  in  the  same  way  as  if  they  had  reference  to  the 
surface  {per  Lord  Cranworth,  L.C.,  in  DavisY.  Shepherd,  1866,  L.E.  1  Ch. 
410,  414 ;  see  also  Stroud,  Jud.  Diet.). 

Thereafter  to  be  Born. — See  Will,  Judicial  Glossary. 
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Thereupon. — Where  a  statute  directs  that  a  thing  shall  "there- 
upon "  be  done,  this  means  that  the  particular  thing  is  to  be  done 
forthwith  or  immediately  (Vaughan  v.  Watt,  1840,  9  L.  J.  Ex.  272), 

"Thereupon  and  thereby,"  see  Atkinson  v.  Raleigh,  1842,  3  Q.  B.  79. 

Therewith. — The  word  "therewith"  in  sec.  27  of  the  Reform 
Act,  1832  ("house,  etc.,  with  any  land  occupied  therewith"),  refers  to 
land  which  is  part  of  the  same  occupation,  that  is,  required  for  the 
enjoyment  of  the  house ;  it  does  not  refer  merely  to  contiguity  or  time 
{Saunders  Y.  Searson,  1880,  50  L.  J.  C.  P.  117). 

These  Presents. — A  clause  in  a  mortgage  empowered  a 
solicitor  mortgagee  to  recover  his  charges  "  in  or  about  these  presents." 
"These  presents"  were  construed  as  meaning  "this  deed,"  not  the 
property  in  question  (Field  v.  Hopkins,  1890,  44  Ch.  D.  524,  529). 

Think  Fit. — The  donee  of  a  power  was  authorised  to  grant 
leases  "  with  or  without  fine,  and  rendering  such  rents  and  services  as  he 
should  think  fit."  This  was  held  to  authorise  the  granting  of  a  lease  in 
which  no  rent  was  reserved  (Talbot  v.  Tipper,  1695,  Skin.  427). 

ThirdborOAV. — A  name  given  in  some  old  books  to  a  constable. 

Third  Party  Notice.— See  Parties. 

This. — "This"  is  a  simple  word  of  relation,  and  it  cannot  be  con- 
strued to  include  something  else  than  that  to  which  it  relates  (per  Bowen, 
L.J.,  in  Brijson  v.  Hussell,  1884,  54  L.  J.  Q.  B.  145). 

Thistles. — It  was  decided  that  the  occupier  of  land  is  not  liable 
for  damage  to  adjoining  occupiers  caused  by  the  spread  from  his  land  to 
theirs  of  thistles,  the  natural  produce  of  his  land,  owing  to  his  neglect  to 
cut  them  before  seeding  (Giles  v.  Walker,  1890,  24  Q.  B.  D.  656 ;  and  see 
Beven,  Negligence,  3rd  ed.,  407). 

Threats. — See  Menaces;  Patents. 

Three- Mile  Limit. — See  Franconia  Case;  Territorial 
Waters. 

Through. — Under  a  grant  of  a  way  from  A.  to  B.  "in,  through, 
and  along,"  a  particular  way,  the  grantee  is  not  justified  in  making  a 
transverse  road  across  the  same  (Senhouse  v.  Christian,  1787, 1  T.  R.  560 ; 
1  R.  R.  300). 

Sec.  16  of  the  Public  Health  Act,  1875,  which  empowers  local 
authorities  to  carry  sewers  "  into,  through,  or  under  "  any  lands  within 
their  districts,  does  not  oblige  them  to  carry  the  sewers  underground 
(Roderick  v.  Aston  Local  Board,  1877,  5  Ch.  D.  328 ;  see  also  Stroud, 
Jud.  Dict^). 

Ticket  of  Leave. — See  Penal  Servitude. 

Tidesman  or  Tidewaiter — A  Customs  officer  placed  on 
a  ship  on  entering  port  till  it  is  unloaded  and  the  Customs  dues  are 
paid. 

Timber. — By  this  word  is  meant  great  wood,  that  is  to  say,  trees 
which  serve  for  building  or  reparation  of  houses,  such  as  oak,  ash,  and 
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elm  of  the  age  of  twenty  years  and  upwards  (1  Cruise's  Digest,  4th  ed., 
vol.  i.,  p.  116,  s.  5).  Primd  facie  such  trees  are  part  of  the  inheritance, 
and  to  cut  them  at  any  age  will  be  waste.  For  this  last  reason  they  are 
distinguishable  from  silva  ccedua,  or  seasonable  wood,  which  a  tenant  can 
cut  {B.  V.  Inhabitants  of  Ferrybridge,  1823,  1  Barn.  &  Cress.  375 ;  25 
E.  E.  411 ;  cp.  Fhillipps  v.  Smith,  1845,  14  Mee.  &  W.  589;  69  E.  E. 
761).  By  custom,  however,  timber  may  remain  silva  ccedua  up  to  a 
certain  growth,  and  be  cut  by  a  tenant  as  seasonable  wood  (Viuer's 
Abridgment,  "Waste,"  pi.  7n.;  Dashivood  v.  Magniac,  [1891]  3  Ch.  300, 
332 ;  see  Honyiuood  v.  Honywood,  1847,  L.  E.  18  Eq.  306,  309).  As  to 
the  meaning  of  "  timber  estate,"  "  timber,"  etc.,  see  further,  Dashwood 
v.  Magniac,  supra. 

As  to  what  trees  are  timber,  there  is  sometimes  a  difficulty.  Oak, 
ash,  and  elm  are  so  in  all  places;  but  by  the  usage  of  some  localities, 
where  other  kinds  of  trees  are  generally  used  for  building  purposes,  those 
other  kinds  are  also  looked  upon  as  timber  (Honyioood  v.  Honywood,  supra). 
So  as  to  beech  trees,  see  Dashwood  v.  Magniac,  supra  (cp.  Matthews  v. 
Matthews,  1849,  7  C.  B.  1018);  and  as  to  willows,  see  Fhillipps  v.  Smith, 
supra.  The  chestnut,  walnut,  cedar,  fir,  aspen,  lime,  sycamore,  and  birch 
trees  have  all,  through  that  line  of  reasoning,  been  considered  timber. 
And  trees  used  in  the  mechanical  arts  have  also  been  included  (Lewis, 
Cr.  L.,  506). 

In  accordance  with  the  maxim  Quicquid  plantatur  solo,  solo  cedit, 
timber  trees  growing  on  the  land  will  pass  by  the  conveyance  of  the 
latter.  So  the  sale  of  timber  may  be  a  contract  for  the  sale  of  an  interest 
in  land  if  such  is  the  object  of  the  seller,  though  not  if  the  seller's 
intention  is  that  the  vendee  shall  only  acquire  a  property  in  the  trees 
when  they  have  been  cut  and  have  ceased  to  be  part  of  the  freehold 
{Smith  V.  Surman,  1829,  9  Barn.  &  Cress.  561 ;  33  E.  E.  259).  Whether 
sec.  4  of  the  Statute  of  Frauds  or  sec.  4  of  the  Sale  of  Goods  Act  is  to 
apply,  therefore,  will  in  each  case  depend  upon  the  intention  of  the 
parties  to  the  contract  {Marshall  v.  Green,  1875,  1  C.  P.  D.  35).  [See  also 
Lavery  v.  Fursell,  1888,  39  Ch.  D.  508,  and  see  these  cases  discussed 
in  Ker  and  Pearson-Gee  on  the  Sale  of  Goods  Act,  p.  25.]  As  to  wind- 
falls through  extraordinary  gales,  it  has  been  held  that  such  trees  as 
were  blown  down  prior  to  the  death  of  the  devisor  of  the  land  on  which 
they  grew,  so  completely  that  they  could  not  again  grow  as  trees  usually 
grow,  were  severed  and  belonged  to  the  executors,  while  such  trees  as 
were  merely  lifted,  but  would  have  to  be  cut  for  the  proper  cultivation 
of  the  plantations,  belonged  to  the  devisees  {In  re  Ainslie,  Swinburn  v. 
Ainslie,  1885,  30  Ch.  D.  485 ;  cp.  In  re  Harrison's  Trusts,  Harrison  v. 
Harrison,  1884,  28  Ch.  D.  220).  If  a  lease  has  been  granted  of  a  right 
of  shooting  over  lands,  that  will  not  debar  the  owner  of  the  lands  from 
cutting  timber  as  he  thinks  fit  in  the  ordinary  management  of  his  lands, 
although  injurious  to  the  shooting  {Gearns  v.  Baker,  1875,  L.  E.  10  Ch. 
355).  A  mortgagee,  however,  can  restrain  the  cutting  of  timber  which 
will  deteriorate  the  property  {Harper  v.  Aplin,  1886,  54  L.  T.  383; 
Simmins  v.  Shirley,  1877,  6  Ch.  D.  173 ;  King  v.  Smith,  1842,  2  Hare, 
243;  67  E.  E.  99;  72  E.  E.  93;  Usborne  v.  Vsborne,  1740,  1  Dick.  75). 
On  the  other  hand  a  mortgagee  in  possession  will  also  not  be  allowed 
to  cause  unnecessary  injury  to  the  estate  in  this  way  when  the  security 
is  not  shown  to  be  defective  {Simmins  v.  Shirley,  supra ;  Witherington 
V.  Banks,  1725,  Sel.  Ca.  in  Chan.  30 ;  25  E.  E.  205).     But  see  below. 

As  to  the  sale  of  timber  on  settled  estates,  that  may  be  authorised 
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by  the  Court  (Settled  Estates  Act,  1877,  40  &  41  Vict.  c.  18,  s.  16),  or, 
where  a  tenant  for  life  is  impeachable  for  waste  in  respect  of  timber 
and  there  is  timber  ripe  for  cutting,  the  tenant  for  life  may  cut  it  or 
sell  it  after  obtaining  the  consent  of  the  trustees  of  the  settlement, 
or  an  order  of  the  Court  (Settled  Land  Act,  1882,  45  &  46  Vict.  c.  38, 
8.  35  (1)).  If  a  tenant  for  life  sells  under  the  last-mentioned  provision, 
three  fourth  parts  of  the  net  proceeds  shall  be  set  aside  as  capital  money, 
and  the  other  fourth  shall  go  as  rents  and  profits  {id.  ih.  s.  35  (2)). 
See  also  the  Inclosure  Act,  1845,  8  &  9  Vict.  c.  118,  ss.  137-141 ;  and 
In  re  Llewellin,  Llewellin  v.  Williams,  1887,  37  Ch.  D.  317. 

Mortgagees  in  possession  have  a  statutory  power  under  the  Con- 
veyancing Act,  1881,  44  &  45  Vict.  c.  41,  s.  19  (4),  to  cut  and  sell 
timber  and  other  trees  ripe  for  cutting,  and  not  planted  for  shelter  or 
ornament,  but  such  cutting  or  sale  must  be  completed  within  twelve 
months  from  the  making  of  the  contract  thereanent. 

In  case  of  inclosure  by  the  Land  Commissioners  under  the  Inclosure 
Act  of  1845,  8  &  9  Vict.  c.  118,  it  is  provided  that  the  timber  trees  and 
other  trees  and  underwood  standing  and  growing  upon  any  land  to  be 
inclosed,  shall  be  allotted  and  go  along  with  the  land  whereon  they 
respectively  stand,  the  allottees  paying  the  owners  of  such  trees,  etc., 
therefor  (s.  99).  In  default  of  payment,  the  owners  may  enter,  fell, 
and  carry  away  such  trees  (id.  ih.).  Sees.  137  to  141,  dealing  with 
the  application  of  money  paid  for  timber  on  land  belonging  to  various 
classes  of  persons  disabled  from  selling  such  timber,  are  also  important 
in  this  connection.  As  to  fruit  trees,  see  the  Inclosure  Act,  1852,  15  & 
16  Vict.  c.  79,  s.  16. 

It  should  be  added  that  under  the  Board  of  Agriculture  Act,  1889, 
52  &  53  Vict.  c.  30,  s.  2  (2),  part  of  the  duties  of  the  Board  of  Agri- 
culture are  to  undertake  the  collection  and  preparation  of  statistics 
relating  to  forestry,  and  to  inspect  and  report  upon  schools  of  forestry. 
The  Board  may  also  make  or  aid  in  making  such  inquiries,  experiments, 
and  research,  and  collect  or  aid  in  collecting  such  information  as  they 
may  think  important  for  the  purpose  of  promoting  the  science  of  forestry 
(8.  2  (3)). 

As  to  timber  cargoes,  see  Merchant  Shipping  Act,  1894,  s.  451. 

[As  to  trees  in  the  highway  and  trees  overhanging  a  neighbour's 
land,  see  Fence,  Vol.  VI.  p.  47.]  See  Forest  ;  Trees  ;  Waste  ;  Under- 
wood; etc. 

Time  Ba.rg'a.ins. — A  "  time  bargain "  in  the  proper  sense  of 
the  term,  is  a  contract  for  the  purchase  of  something  the  amount  of 
value  of  which  cannot  be  ascertained,  to  be  delivered  at  a  future  time  ; 
and  such  a  bargain  is  not  necessarily  invalid.  It  is  a  perfectly  legiti- 
mate transaction  to  buy  a  commodity  for  future  delivery,  expecting  that 
it  will  rise  in  value,  and  with  the  intention  of  realising  a  profit  by  re- 
selling it,  and  that  whether  the  commodity  is  a  cargo  of  wheat  or  other 
produce,  or  stock  or  shares  in  a  joint-stock  company  {Forget  v.  Ostigny, 
[1895]  A.  C.  318 ;  Thacker  v.  Hardy,  1878,  4  Q.  B.  D.  685).  Nor  is  there 
anything  unlawful  in  a  sale  of  prospective  dividends  on  stock  or  shares 
{Marten  v.  Gibbons,  1876,  33  L.  T.  563).  The  Act  of  7  Geo.  ii.  c.  8, 
commonly  called  Sir  John  Barnard's  Act,  which  prohibited  stock- 
jobbing transactions,  was  repealed  by  the  Act  of  23  &  24  Vict.  c.  28. 

The  term  "  time  bargain  "  is,  however,  sometimes  used  to  signify  an 
agreement  to  pay  the  difference  between  the  price  of  a  thing  when  the 
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bargain  is  made  and  the  price  at  a  subsequent  time ;  and  such  a  trans- 
action is  void  as  a  gaming  or  wagering  agreement  within  the  meaning 
of  the  Gaming  Act,  1845,  8  &  9  Vict.  c.  109.  See  Gaming  (and 
Wageeing),  Commercial   Wagers,  Vol.  VI.,  at  p.  343. 

Time  being-.— In  the  Probate  Court  Act  of  1858, 21  &  22  Vict, 
c.  95,  s.  19,  it  is  enacted  that  "  from  and  after  the  decease  of  any  person 
dying  intestate,  and  until  letters  of  administration  shall  be  granted  in 
respect  of  his  estate  and  effects,  the  personal  estate  and  effects  of  such 
deceased  person  shall  be  vested  in  the  judge  of  the  Court  of  Probate /or 
the  time  being."  So  also  legacies  and  bequests  are  sometimes  made  to  the 
holders  of  certain  offices  or  positions  "  for  the  time  being."  The  only 
difficulties  which  arise  in  such  cases  are  as  to  the  point  of  time,  and  as 
to  who  is  holder  of  the  office  or  position  at  that  point  of  time,  both 
matters  of  fact  for  a  jury  to  decide. 
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I.  Geneeal  Kules  of  Computation. 

1.  Rule  for  Computing  a  Number  of  Days. — It  is  not  possible  to 
lay  down  a  hard-and-fast  rule  for  the  computation  of  time  where  the 
time-fixture  consists  of  a  given  number  of  days.  In  In  re  North ;  Ex 
parte  Hasluck,  [1895]  2  Q.  B.  264,  C.  A.,  the  Master  of  the  Eolls  said  that 
there  was  "  no  general  rule  for  computing  time  under  any  Act,  or,  indeed, 
where  time  is  mentioned  in  a  contract,  and  the  rational  mode  of  compu- 
tation is  to  have  regard  in  each  case  to  the  purpose  for  which  the  com- 
putation is  to  be  made."  Thus  where  a  charter-party  allowed  for  loading 
"  Seven  weather  working  days  (Sundays  and  holidays  excepted)  "  without 
any  agreement  that  the  holidays  in  question  were  to  count  as  lay  days, 
and  provided  that  the  charterers  were  to  be  paid  £20  for  each  clear  day 
saved,  the  loading  was  continued  during  holidays,  and  it  was  held  that 
the  charterers  were  entitled  to  £20  for  each  day  saved  by  working  during 
holidays  {James  Nelson  &  Sons,  Ltd.  v.  Nelson  Line  {Liverpool),  Ltd.,  [1908] 
A.  C.  108). 

The  first  difficulty  which  usually  arises  is  to  determine  when  the 
time  actually  begins  to  run ;  the  second  difficulty  is  that  caused  by  the 
not  infrequent  use  in  fixtures  of  time  of  the  term  "  clear  days,"  which 
sometimes  obscures  the  termination  of  the  time  fixed.  As  regards  the 
former,  subject  to  the  exceptions  given  below,  the  first  day  is  excluded 
in  computing  the  time  {Goldsmiths'  Co.  v.  West  Metropolitan  Ely.  Co., 
[1904]  I  K.  B.  1,  C.  A.).  As  regards  the  term  "  clear  days,"  its  practical 
effect  depends  upon  the  purpose   of   the   time-fixture,  that  is  to  say 
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whether  it  enacts  or  provides  for  an  act  to  be  done,  or  prescribes  an 
interval  to  elapse  before  an  act  can  be  performed.  The  use  of  the  term 
"  clear  days  "  is,  therefore,  apt  to  mislead,  for  if  a  person  is  ordered  to 
perform  an  act  within  ten  clear  days  he  must  perform  it  on  the  last  of 
the  ten  days  or  he  is  not  "  within  "  the  ten  days ;  and  if  an  interval  of 
ten  days  is  prescribed  before  the  act  can  be  done  the  tenth  day  must  be 
included  in  the  interval.  The  only  definition  of  "  clear  days  "  is  con- 
tained in  Kule  55  of  the  County  Court  Eules,  1903,  namely,  "exclusive 
both  of  the  first  and  last  days."  This  definition  is  unscientific  for  it 
cannot  be  applied  satisfactorily  to  all  fixtures  of  time  where  the  term 
is  used.  The  exclusion  of  the  first  day  is  applicable  (subject  to  excep- 
tions) to  all  periods  of  time,  but  when  the  last  day  has  to  be  excluded 
its  exclusion  produces  diametrically  opposite  effects  on  the  two  most 
common  fixtures  of  time,  namely,  a  period  fixed  for  an  act  to  be  done 
and  a  period  before  the  expiration  of  which  an  act  may  not  be  done.  It 
appears  to  give  an  additional  day  to  fixtures  of  time  for  an  act  to  be 
done  within  {e.g.)  ten  days,  by  removing  the  tenth  day  from  computation 
of  the  time,  so  that  the  act  could  be  performed  on  the  eleventh  day. 
But  this  is  deceptive,  because  the  term  "  within  ten  days  "  still  governs 
the  time-fixture,  whether  the  days  are  expressed  as  clear  days  or  not. 
And  when  an  interval  to  elapse  is  prescribed  of  ten  clear  days,  the 
above  definition  would,  if  applied,  shorten  the  interval  by  excluding 
from  it  the  tenth  day,  which  would  be  contrary  to  the  obvious  inten- 
tion of  the  time-fixture,  namely,  that  the  whole  ten  days  is  to 
elapse  before  the  act  is  to  be  done  or  the  proceeding  taken.  In  the 
High  Court  this  interpretation  of  the  term  "  clear  days  "  is  not  applied 
to  such  fixtures  of  time  as  stay  of  execution,  or  others  in  the  nature  of 
intervals.     This  point  is  more  fully  considered  in  2  infra. 

We  have  said  that  no  hard-and-fast  rule  can  be  laid  down.  Subject, 
however,  to  the  caution  contained  in  that  statement,  the  authorities  on 
the  point  seem  to  warrant  us  in  laying  down  the  following  rule  for 
general  application,  which  must,  nevertheless,  be  considered  with  its 
exceptions,  and  subject  to  the  dictum  of  the  Master  of  the  EoUs  above 
quoted. 

General  Rule. — Subject  to  the  exceptions  mentioned  infra,  and  to 
any  special  circumstances  which  would  render  the  application  of  this 
rule  to  a  particular  case  unreasonable,  and  in  the  absence  of  any  specific 
provision  to  the  contrary  in  the  statute,  deed,  or  instrument  fixing  the 
time,  any  fixed  period  of  time,  whether  defined  as  days,  weeks,  months, 
or  years,  and  whether  fixed  by  statute,  rule,  or  order,  or  by  the  act  of 
individuals  (as  in  the  case  of  a  will),  or  by  agreement  between  parties, 
should  be  so  computed  that  the  day  "  from  "  or  "  after  "  which  the  time 
is  fixed  is  excluded  from  such  computation,  and  the  day  on  which  the 
act  is  to  be  done,  or  "  until "  which  some  act  is  prohibited  or  protection 
afforded,  is  included  therein. 

This  general  rule  is  in  conformity  with  the  rule  of  computation 
contained  in  sec.  141  of  the  Bankruptcy  Act,  1883,  which  is  so  clear 
and  concise  that  it  might  well  be  adopted  generally  in  all  our  Courts : — 

"Where  any  limited  time  from  or  after  any  date  or  event  is 
appointed  or  allowed  for  doing  any  act  or  taking  any  proceeding,  then 
in  the  computation  of  that  limited  time  the  same  shall  be  taken  as 
exclusive  of  the  day  of  that  date  or  the  happening  of  that  event,  and  as 
commencing  at  the  beginning  of  the  next  following  day ;  and  the  act 
or  proceeding  shall  be  done  or  taken  at  the  latest  on  the  last  day  of  that 
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limited  time  unless  the  last  day  is  a  Sunday  or  {here  follows  a  list  of 
closed  days)  in  which  case  any  act  or  proceeding  shall  be  considered  as 
done  or  taken  in  due  time  if  it  is  done  or  taken  on  the  next  day  after- 
wards, which  shall  not  be  one  of  the  days  in  this  section  specified." 

If  the  words  of  this  section  were  extended  so  as  to  include  a  pre- 
scribed interval,  or  fixture  of  time  in  the  nature  of  an  interval,  it  would 
be  a  complete  rule  of  computation  for  general  application,  subject  always 
to  any  contrary  intention  in  the  provision  or  contract  fixing  the  time. 

[See  cases  in  support,  and  exceptions  {a)  and  (b)  infra.  And  see 
K.  S.  C,  Order  64,  r.  12 ;  and  cp.  County  Court  Eules,  1903,  1904,  Order 
55,  definition  of  "  clear  days,"  and  III.  infra,  Closed  Days  ;  Municipal 
Corporations  Act,  1882,  45  &  46  Vict.  c.  50,  s.  230  (1) ;  and  2  infra, 
Meaning  of  Certain  Expressions.] 

{a)  Cases  in  Support. — A  protection  order  in  bankruptcy  "  until "  a 
day  named  includes  that  day  (Backhouse  v.  Mellor,  1859,  28  L.  J.  Ex.  141), 
and  an  insurance  policy  giving  protection  "  until  "  a  day  named  was  also 
held  to  cover  a  fire  which  occurred  on  that  day  {Isaacs  v.  Royal  Insur- 
ance Co.,  1870,  5  L.  R.  Ex.  296). 

In  Lester  v.  Garland,  1808,  15  Ves.  248 ;  10  E.  R.  68,  the  question 
involved  was  very  fully  considered.  The  actual  point  decided  in  that 
case  was  that  where  a  clause  in  a  will  contained  a  conditional  bequest 
contingent  on  an  act  to  be  done  "  within  six  calendar  months  after  "  the 
testator's  decease,  no  part  of  the  day  of  his  decease  was  to  be  counted, 
but  the  day  on  which  the  act  was  done  was  counted.  In  delivering 
judgment,  the  Court  referred  to  the  following  events  as  being  governed 
by  the  same  rule  of  computation : — 

Under  the  Annuity  Act,  17  Geo.  ill.  c.  26,  it  had  been  held  that  the 
twenty-one  days  to  run  "  from  the  execution  of  the  deed "  was  to  be 
computed  as  exclusive  of  the  day  it  was  executed. 

In  the  case  of  alienation  in  mortmain,  the  day  when  the  alienation 
took  place  was  excluded  in  the  computation  of  the  year  which  the 
immediate  lord  had  to  enter  for  forfeiture. 

The  day  of  avoidance  of  a  living  was  excluded  in  the  computation  of 
the  six  months  which  the  patron  had  to  present. 

In  Watson  v.  Pears,  1809,  2  Camp.  294 ;  11  R.  R.  712,  a  patent  dated 
10th  May  provided  that  a  specification  should  be  enrolled  "  within  one 
calendar  month  after  the  date  hereof."  Held  that  the  time  was  to  be 
computed  exclusively  of  the  date  of  the  patent,  therefore  enrolment  on 
the  10th  June  was  held  in  time. 

In  Williams  v.  Nash,  1860,  28  Beav.  93  ;  54  E.  R.  93,  the  day  of  the 
date  of  a  patent  was  held  not  to  count  in  computing  the  time  allowed 
for  stamp  duties. 

In  Williams  v.  Burgess,  1840,  4  P.  &  D.  443 ;  1840, 12  Ad.  &  E.  635, 
a  warrant  of  attorney,  which,  under  the  Warrant  of  Attorney  Act,  1822, 
3  Geo.  IV.  c.  39,  had  to  be  registered  "  within  twenty-one  days  after 
execution,"  was  held  to  be  duly  registered  on  the  twenty-first  day  after 
execution,  exclusive  of  the  day  of  execution. 

In  In  re  North;  Ex  parte  Hasluck,  [1895]  2  Q.  B.  264,  C.  A.,  it  was 
held  that  in  computing  the  time  when  a  debtor  had  committed  a  com- 
plete act  of  bankruptcy,  on  account  of  his  goods  being  held  by  the  sheriff 
for  twenty-one  days,  the  day  on  which  the  sheriff  took  possession  was 
not  to  be  reckoned. 

In  South  Staffordshire  Tramways  v.  Sickness,  etc..  Assurance  Assoc, 
[1891]  1  Q.  B.  402,  the  words  "twelve  calendar  months  from  24th 
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November  "  were  held  to  exclude  the  24th  November  in  that  year,  and 
to  include  the  24th  November  in  the  following  year.  See  also  In  re 
Ha7ison,  1887,  46  L.  T.  573. 

In  Ammerman  v.  Digges,  1861,  12  Ir.  R  C.  L.  App.  1,  the  words  "  for 
and  during  the  term  of  one  year  from  the  date  hereof,"  in  a  licence  from 
creditors  to  a  debtor,  were  held  to  mean  a  year  exclusive  of  the  day  of 
the  date  of  the  licence. 

In  an  Irish  case,  under  the  limitations  of  a  will,  each  devisee  be- 
coming entitled  was  directed  to  take  the  name  of  the  testator,  subject 
to  forfeiture  on  neglect  to  do  so  "for  one  year  next  after  becoming 
entitled."  A  tenant  for  life  died  on  April  9,  1888,  and  the  next  remain- 
derman complied  with  the  condition  on  the  9th  April  1889,  and  it  was 
held  that  the  day  of  the  death  of  the  tenant  for  life  was  not  to  be 
counted,  and  therefore  that  the  condition  had  been  complied  with  {Biggs 
Miller  V.  Wheatley,  1891,  28  L.  E.  Ir.  144). 

In  Bowling  v.  Foxhall,  1809,  1  Ball  &  B.  193,  196,  it  was  held  that 
the  six  months  given  to  a  tenant  to  redeem  included  the  last  day  of 
the  six  months,  habere  being  premature  before  the  next  day. 

In  BoUnson  v.  Waddington,  1849,  13  Q.  B.  753 ;  78  R  K.  504,  follow- 
ing Lester  v.  Garland,  supra,  it  was  held  that  under  2  Will.  &  Mary, 
stat.  1,  c.  5,  s.  2,  which  authorises  the  sale  of  goods  distrained  five  days 
after  they  have  been  seized,  the  day  of  seizure  was  to  be  excluded  in 
computing  the  time. 

In  B.  v.  Justices  of  West  Bidirig,  1834,  1  Nev.  &  M.  426,  and  in  B. 
V.  Cumberland  Justices,  1835,  4  Nev.  &  M.  378,  it  was  held  that  the  day 
on  which  notice  of  an  intention  to  appeal  or  apply  was  served  was  to  be 
excluded  in  computing  the  time. 

In  Badcliffe  v.  Bartholomew,  [1892]  1  Q.  B.  161,  it  was  held  that  in 
computing  the  calendar  month  within  which  a  complaint  under  the 
Prevention  of  Cruelty  to  Animals  Act,  12  &  13  Vict.  c.  92,  must  be 
made,  the  day  on  which  the  alleged  offence  was  committed  is  to  be 
excluded. 

(&)  Exceptions. — The  time  for  appearance  to  a  writ  of  summons  is 
eight  days ■]_  from  the  service  of  the  writ,  but  the  day  of  service  counts 
as  the  first'  day.  Strictly  speaking,  this  is  hardly  an  exception  to  the 
general  rule  we  have  laid  down,  because  the  terms  of  the  writ  are 
specific,  "  within  eight  days  after  service  of  this  writ  on  you,  inclusive 
of  the  day  of  such  service,  you  do  cause  an  appearance,"  etc.  See, 
however,  5  infra,  Sundays  in  Computation,  and  see  III.  i7ifra,  Closed 
Days. 

In  the  case  of  service  by  post,  again,  the  rule  we  have  laid  down 
must  be  applied  subject  to  the  general  provision  contained  in  the  Inter- 
pretation Act,  1889,  s.  26,  which  says  that  in  the  case  of  service  by  post 
such  service  is  to  be  deemed  to  have  been  effected  at  the  time  at  which 
the  letter  would  be  delivered  in  ordinary  course  of  post.  See  more 
fully,  11  infra.  Service  by  Post. 

In  Lester  v.  Garland,  1808, 15  Ves.  248 ;  33  E.  K.  748  ;  10  R  E.  68, 
swpra,  it  was  considered  that,  in  computing  time  from  an  act  or  event, 
the  question  whether  the  day  on  which  the  act  was  done,  or  the  event 
took  place,  is  to  be  included  or  excluded,  must  depend  upon  the  reason 
of  the  thing  according  to  the  terms  of  the  contract  and  the  circum- 
stances of  the  case. 

Thus  a  policy  of  assurance  on  a  ship  for  the  voyage  "  and  for  thirty 
days  in  port  after  arrival  "  was  held  to  extend  to  thirty  consecutive 
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periods  of  twenty-four  hours,  the  first  of  which  began  to  run  at  the 
hour  and  minute  of  the  day  when  the  ship  was  moored  and  in  good 
safety  on  arrival  {Cornfoot  v.  Royal  Exchange  Assurance  Corporation, 
[1904]  1  K,  B.  40,  C.  A.).  A  similar  method  of  computation  was 
applied  to  the  period  allowed  by  a  charter-party  for  discharging  the 
cargo  at  so  many  tons  per  working  day,  "  the  time  to  commence  in 
accordance  with  the  custom  of  the  port."  The  time  was  computed  by 
ascertaining  the  hour  and  minute  at  which  the  work  of  discharging  the 
cargo  properly  commenced,  and  calculating  the  period  from  that  point  of 
time  at  the  average  rate  of  discharge  specified.  The  time  was  held  to 
commence  at  6  a.m.  on  Monday,  15th  July,  and  to  terminate  at  9  a.m. 
on  Saturday,  27  th  July,  at  which  time  the  demurrage  began  to  run 
{Yeoman  v.  The  King,  [1904]   2  K.  B.  429,  C.  A.). 

The  case  of  imprisonment  is  an  exception  to  the  general  rule  of 
computation  which  we  have  laid  down.  The  day  when  imprisonment 
first  takes  place  is  counted  as  the  first  day  of  the  term.  Moreover,  it 
is  indivisible,  and  therefore  counts  as  one  whole  day,  though  the 
prisoner  was  only  taken  late  in  the  day.  See  this  point  fully  con- 
sidered under  9  infra,  "  Month  "  in  Computation,  and  see  Migotti  v. 
Colvill,  1879,  4  C.  P.  D.  233,  there  cited. 

In  King  v.  Adderley,  1780,  2  Doug.  463,  it  was  held  that  under  the 
Sheriffs  Act,  20  Geo.  ii.  c.  37  (see  now  Sheriffs  Act,  1887,  s.  28  (3)),  which 
provided  that  an  outgoing  sheriff  should  not  be  called  upon  to  return 
process  after  six  months  from  the  expiration  of  his  office,  the  day  on 
which  the  sheriffs  term  of  office  expired  should  be  included  in  computing 
the  time ;  the  reason  being  that  the  section  was  intended  for  the  relief 
of  sheriffs,  and  ought  to  be  construed  favourably  for  them  (commented 
on  in  Lester  v.  Garland,  1808,  15  Ves.,  at  p.  255 ;  33  E.  K.  751 ;  10 
E.  E.  68). 

In  Castle  v.  Burditt,  1790,  3  T.  E.  623,  it  was  held  that  in  the  case 
of  a  month's  notice  required  before  an  action  could  be  brought,  the 
day  on  which  the  notice  was  served  was  to  be  included.  The  reason 
of  this  was  probably  because  the  party  served  would  be  able  imme- 
diately on  receipt  of  the  notice  to  consider  the  propriety  of  preventing 
the  action  by  making  amends.  So  considered  in  Lester  v.  Garland,  1808, 
15  Ves.,  at  256  ;  33  E.  E.  751 ;  10  E.  E.  68.  Compare  note,  supra,  as 
to  appearance  to  writ  of  summons,  which  is  analogous. 

In  Lester  v.  Garland,  supra,  though  no  rule  was  laid  down,  it  was 
considered  that  when  time  runs  from  an  act  done,  to  which  the  party 
against  whom  the  time  runs  is  privy,  he  has  the  benefit  of  part  of  the 
day  on  which  the  act  is  done,  and  there  would  be  less  hardship  in 
counting  that  day  as  part  of  the  time  allowed  him. 

In  Smith  v.  Gold  Coast,  etc.,  Explorers,  [1903]  1  K.  B.  285,  538,  C.  A., 
it  was  held  that  a  contract  for  a  year's  service  to  commence  on  a  certain 
day  includes  that  day  as  part  of  the  year. 

The  expressions,  "  till "  or  "  until "  a  given  day,  mean  that  the  time 
is  to  be  computed  as  including  that  day  {Kerr  v.  Jest  on,  1842,  1  D.  N.  S. 
538 ;  Backhouse  v.  Mellor,  1859,  28  L.  J.  Ex.  141). 

See  also  2  {d)  infra,  and  III.  infra.  Closed  Days.  And  as  to 
suspension  of  time  in  certain  cases,  see  infra,  and  E.  S.  C,  Order  19,  r.  8  ; 
E.  S.  C,  Order  64,  r.  6  ;  and  see  Rohson  v.  Monks,  1884,  W.  N.  8,  as  to  the 
effect  of  summons  under  Order  14. 

(c)  Time  Suspended  in  Certain  Cases. — When  an  order  for  security  for 
costs  is  made,  the  time  from  the  day  when  such  order  is  made  until  the 
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day  when  security  is  given  (both  days  inclusive)  is  not  to  be  reckoned 
in  the  computation  of  time  allowed  to  plead,  answer  interrogatories,  or 
take  any  other  proceeding  in  the  cause  or  matter  (E.  S.  C,  Order  64, 
r.  6). 

Unless  otherwise  ordered,  the  time  of  the  Long  Vacation  is  not  to  be 
reckoned  in  the  time  allowed  for  delivering  pleadings,  except  in  the 
case  of  causes  intended  to  be  tried  during  the  autumn  assizes,  for 
which  the  commission  day  is  fixed  for  a  day  prior  to  the  1st  December, 
in  which  case  the  time  of  the  Long  Vacation  on  and  after  the  1st  October 
counts  (E.  S.  C,  Order  64,  rr.  4,  5). 

When  proceedings  are  commenced  under  Order  14,  the  time  during 
which  such  proceedings  are  pending  is  not  to  be  reckoned  in  computing 
the  time  for  defence  {Hohson  v.  Monks,  1884,  W.  N.  8).  This  does  not 
affect  the  time  for  defence  after  an  order  is  made  giving  leave  to  defend, 
which  in  the  absence  of  special  direction,  is  fixed  at  eight  days  from  the 
order  (Order  21,  r.  7).  But  where  a  summons  under  Order  14  is  dis- 
missed, the  time  for  defence  is  suspended  from  the  issue  of  the  summons 
to  its  dismissal,  when  it  recommences  to  run. 

When  particulars  are  applied  for  and  ordered,  the  time  from  the 
return  of  the  summons  to  the  delivery  of  the  particulars  does  not 
count  unless  otherwise  ordered  in  the  time  for  delivery  of  a  pleading 
by  the  party  obtaining  the  order  for  particulars  (Order  19,  r.  8). 

2.  Meaning  of  Certain  Expeessions. — {a)  ''Clear  Days." — The 
Eules  of  the  Supreme  Court  do  not  contain  any  definition  of  this  term, 
though  Order  64,  r.  12,  provides  that  days  "  not  expressed  to  be  clear  " 
are  to  be  reckoned  exclusive  of  the  first  and  inclusive  of  the  last. 
Order  55  of  the  County  Court  Eules,  1903,  defines  the  term  "clear 
days"  as  meaning  days  to  be  reckoned  "exclusive  both  of  the  first 
and  last  days."  The  effect  of  this  definition  on  a  time-fixture  would 
depend  upon  the  precise  terms  of  the  order : — 

Time  given  to  do  an  Act. — If  the  order  ran,  "  time  for  defence  eight 
clear  days,"  and  the  order  was  dated  the  1st  January,  the  time  would 
be  computed  exclusive  of  that  day  and  of  the  eighth  day  thereafter. 
The  defendant  would,  therefore,  have  all  day  the  10th  January  to 
deliver  his  defence. 

But  if  the  order  dated  the  1st  January  ran,  "  defence  to  be  delivered 
within  eight  clear  days,"  it  would  appear  that  the  use  of  the  word 
"  clear "  would  not  add  an  extra  day  to  the  time-fixture.  By  the 
words  of  the  order  he  is  directed  to  deliver  his  defence  within  the 
eight  days,  which  he  could  not  be  said  to  have  done  if  he  delivered 
it  on  the  ninth  day  after  the  date  of  the  order,  excluding  the  day  of 
the  date. 

The  term  "  clear  days  "  is  therefore  apt  to  be  misleading  when  it  is 
used  to  fix  a  day  for  an  act  to  be  done,  for  the  inclusion  or  exclusion 
of  the  last  day  often  depends  upon  other  words  in  the  order. 

Steps  Prohibited,  or  Interval  Prescribed. — As  above  shown,  the  defini- 
tion of  "clear  days"  in  rule  55  of  the  County  Court  Eules,  1903,  can 
hardly  be  applied  safely  to  all  orders  fixing  time  for  an  act  to  be  done. 
It  certainly  cannot  be  applied  to  fixtures  of  time  for  an  interval  to 
elapse.  If  it  were  so  applied  it  would  always  make  an  interval  one  day 
less  than  the  number  of  days  named  in  the  order,  because  it  would 
exclude  the  last  day  from  the  length  of  the  interval.  This  method 
of  computing  clear  days  as  applied  to  a  prescribed  interval  is  never 
adopted  in  the  High  Court.     If,  for  example,  the  terms  of  an  order 
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were  "  execution  stayed  for  eight  clear  days  from  the  1st  January,"  the 
protection  afforded  to  the  judgment  debtor  would  expire  on  the  evening 
of  the  9  th  January,  as  eight  complete  days  from  the  1st  January 
(exclusive)  would  have  passed,  and  the  judgment  creditor  would  be  free 
to  issue  execution  on  the  10th  January.  This  is  undoubtedly  the 
accepted  method  in  the  High  Court  for  computing  such  a  fixture  of 
time.  But  this  is  directly  contrary  to  the  County  Court  definition  of 
clear  days,  for  it  includes,  instead  of  excluding,  the  last  day.  See 
general  remarks  on  this  subject  at  the  commencement  of  this  article. 

(b)  " Bays  at  least,"  and  "  Not  less  than Days." — The  terms 

" days  at  least  "  and  "  not  less  than days  "  are,  in  practice,  in 

High  Court  proceedings  held  to  be  equivalent  to  "  days  not  expressed 
to  be  clear  days"  in  K  S,  C,  Order  64,  r.  12,  i.e.  an  interval  so  defined 
is  reckoned  exclusive  of  the  first  day  (the  day  "  from  "  or  "  after  "  which 
the  time  is  fixed)  and  inclusive  of  the  last  of  the  prescribed  number 
of  days  thereafter ;  or  if  the  time  is  fixed  within  which  an  act  may  be 
done,  the  first  day  is  excluded  and  the  act  must  be  performed  on  the 
last  day  thereafter  of  the  number  of  days  prescribed.  "  A  day  is  a  day 
whether  '  at  least '  be  added  or  left  out "  {per  Littledale,  J.,  B.  v.  Justices 
of  Shropshire,  1838,  8  Ad.  &  E.  173 ;  47  K.  E.  546).  See  also  In  re 
Railway  Sleepers  Supply  Co.,  1885,  29  Ch.  D.  204 ;  B.  v.  Justices  of 
Middlesex,  1845,  14  L.  J.  M.  C.  139 ;  Mitchell  v.  Foster,  1840,  4  P.  &  D. 
150 ;  B.  V.  Aberdare  Canal,  1850,  14  Q.  B.  854). 

Thus  in  E.  S.  C,  Order  36,  r.  22b.,  under  which  entry  for  trial,  else- 
where than  in  London  or  Middlesex,  must  be  effected  "  not  less  than 
seven  days  before  the  Commission  day,"  the  seven  days  would  be  com- 
puted exclusive  of  the  day  of  entry  for  trial,  and  inclusive  of  the 
Commission  day.  Supposing  the  Commission  day  to  be  the  7th  June, 
the  last  day  for  entering  the  action  for  trial  would  be  the  31st  May.  If 
that  were  a  Sunday,  then  the  action  should  be  entered  on  the  30th 
May.  In  the  case  of  In  re  Bailway  Sleepers  Supply  Co.,  1885,  29  Ch.  D. 
204,  it  was  held  that  the  interval  of  "  not  less  than  fourteen  days  "  which 
is  to  elapse  between  the  meetings  of  a  company  under  the  Companies 
Act,  1862, 25  &  26  Vict.  c.  89,  s.  51,  was  to  be  computed  as  exclusive  of  the 
day  on  which  the  first  meeting  was  held,  and  inclusive  of  that  on  which 
the  second  was  held,  so  that  the  interval  between  the  two  events  was 
to  be  a  complete  period  of  fourteen  days.  Thus  the  first  meeting  having 
been  held  on  the  25  th  February  (not  in  a  leap  year),  the  second  meeting 
on  the  11th  March  was  held  before  the  prescribed  interval  had  expired. 
The  whole  of  the  fourteenth  day  was  held  to  be  included  in  the  interval. 

(c)  "  Until." — Where  a  time  is  fixed  "  until "  a  certain  day,  or  "  until " 
the  expiration  of  a  certain  number  of  days,  the  day  "  until "  which  time 
is  allowed,  or  protection  afforded,  or  a  proceeding  prohibited,  is  to  be 
included  in  computing  the  time. 

In  Isaacs  v.  Boyal  Insurance  Co.,  1870,  5  L.  E.  Ex.  296,  it  was  held 
that  an  insurance  policy  giving  protection  "  until "  a  day  named,  covered 
a  fire  which  occurred  on  that  day;  and  in  Backhouse  v.  Mellor,  1859,  28 
L.  J.  Ex.  141,  it  was  held  that  protection  given  to  a  debtor  "  until "  a 
certain  day  included  that  day.  See  also  Kerr  v.  Jeston,  1842,  1  D.  N.  S. 
538. 

{d)  "A Days'  Notice." — ^Where  a  person  before  taking  a  certain 

step  or  proceeding  is  bound  to  give  notice  of  his  intention,  the  expression 
"  ten  days'  notice,"  or  "  an  eight  days'  notice,"  is  often  used.  The  notice 
prescribed  is  clearly  in  the  nature  of  an  interval  and  the  ruling  in  In  re 
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Railway  Sleepers  Supply  Co.,  supra,  applies  to  it.  In  computing  time 
thus  fixed,  the  general  rule  given  above  (I.  1)  must  be  followed. 

In  the  case  of  "  an  eight  days'  notice "  of  appeal  under  Order  59, 
r.  10,  for  example,  the  time  must  be  computed  thus  :  the  day  of  service 
of  the  notice  does  not  count  (Order  64,  r.  12),  and  the  eighth  day 
thereafter  must  expire  before  the  day  of  hearing ;  in  other  words,  the 
day  of  service  must  be  excluded  and  the  day  of  hearing  included. 

In  many  other  instances,  notably  in  the  Bankruptcy  Eules,  the  terms 
"  three  days'  notice  "  or  "  eight  days'  notice,"  etc.,  occur,  and  the  above 
method  of  computing  the  time  may  be  applied  to  all  such  time-fixtures. 
Thus  a  three  days'  notice  to  a  debtor  of  the  time  and  place  of  the  first 
meeting  of  creditors  under  Bankruptcy  Eules,  1886,  1890,  r.  249  (1), 
served  on  the  1st  February,  would  begin  to  count  on  the  next  day,  and 
would  expire  on  the  4th  February,  so  that  the  meeting  could  not  under 
that  notice  be  properly  held  before  5th  February. 

{e)  Running  Days. — In  putting  a  construction  upon  a  charter-party, 
the  Court  held  that  "  running  days  "  meant  calendar  days,  and  not  any 
period  of  twenty-four  hours  {The  Katy,  [1895]  P.  56,  C.  A.).  This  decision 
was  not  cited  in  Yeoman  v.  The  King,  [1904]  2  K.  B.  429,  C.  A.,  with 
which  it  appears  to  be  in  conflict. 

(/)  "  From,"  "  From  and  After." — These  terms  are  synonymous,  and 
mean  that  the  time  commences  to  run  on  the  day  after  the  date  "  from  " 
which  the  period  is  fixed.  Thus  a  policy  of  assurance  "  for  a  year  from 
the  24th  November "  does  not  commence  until  the  25th  November 
{South  Staffordshire  Tramways  Co.  v.  Sickness,  etc..  Assurance  Association, 
[1891]  1  Q.  B.  402);  and  a  provisional  order  which  comes  into  operation 
"  from  and  after "  the  day  when  the  royal  assent  is  given  to  the  Act, 
does  not  commence  to  operate  until  the  day  after  the  royal  assent  is 
given  {Mayor,  etc.,  of  Sheffield  v.  Sheffield  Electric  Light,  etc.,  Co.,  1898, 
77  L.  T.  616). 

{g)  "Next." — Where  property  was  sold  on  the  15th  December  1885, 
and  one  of  the  conditions  of  sale  was  that  the  purchaser  was  to  pay  the 
remainder  of  the  purchase  money  "  on  the  28th  December  next,"  it  was 
contended  that  the  word  "  next "  applied  to  the  month,  and  that  the 
purchaser  had  until  the  28th  December  1886  to  complete.  Held  that 
the  expression  "  28th  December "  was  to  be  read  as  one  noun  substan- 
tive, and  meant  the  next  28th  December  following  the  15th  Decem- 
ber, and  that,  therefore,  the  purchaser  had  to  complete  on  the  28th 
December  1885  {Dawes  v.  Charsley,  1886,  W.  N.  37,  78). 

3,  Days  not  expeessed  to  be  "  Clear." — In  the  High  Court,  Bank- 
ruptcy, and  County  Courts,  where  the  time-fixture  consists  of  days  not 
expressed  to  be  clear  days,  it  is  to  be  computed  according  to  the  general 
rule  laid  down  in  1  supra,  viz.,  exclusive  of  the  first  day  {i.e.  the  day 
"  from  "  or  "  after  "  which  the  time  is  fixed)  and  inclusive  of  the  last  day 
{i.e.  the  day  on  which  the  act  is  done).  See  R.  S.  C,  Order  64,  r.  12 ; 
Bankruptcy  Act,  1883,  s.  141 ;  Bankruptcy  Eules,  1886,  1890,  r.  4.  The 
County  Court  Eules,  1903,  contain  no  direct  provision ;  but  see  distinction 
as  to  "  clear  days  "  in  Order  55. 

4.  Time-Fixtures  less  than  Six  Days  (see  also  5  and  III.  2  {a) 
infra). — Where  the  time  for  doing  any  act  is  less  than  six  days : — 

{a)  In  the  High  Court. — Sunday,  Christmas  Day,  and  Good  Friday 
are  not  to  be  counted  (E.  S.  C,  Order  64,  r.  2). 

(&)  In  Bankruptcy. — Sunday,  Christmas  Day,  Good  Friday,  Easter 
Eve,  Easter  Monday  and  Tuesday,  and  any  other  day  on  which  the 
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offices  are  wholly  closed,  shall  not  be  counted  (Bankruptcy  Eules,  1886, 
1890,  r.  4  (2)). 

(c)  In  County  Courts, — No  similar  provision  is  contained  in  the 
County  Court  Eules,  except  where  any  act  has  to  be  done  within  a 
period  not  exceeding  forty-eight  hours,  in  which  case  no  part  of  any 
closed  day  is  to  be  counted  (County  Court  Eules,  1903,  Order  54, 
r.  17). 

5.  Sundays  in  Computation. — {a)  Sundays  excluded. — As  pointed  out 
under  4  supra,  in  the  High  Court  and  Bankruptcy,  where  the  time- 
fixture  is  less  than  six  days,  Sunday  is  excluded  in  computing  the  time 
(E.  S.  C,  Order  64,  r.  2 ;  Bankruptcy  Eules,  1886,  1890,  r.  4  (2)). 

In  County  Court  proceedings  the  same  rule  applies  to  fixtures  of 
time  not  exceeding  forty-eight  hours  (County  Court  Eules,  1903,  Order 
54,  r.  17). 

In  divorce  causes  Sunday  is  excluded  from  all  computations  of  time 
(Divorce  Eules,  1865,  r.  123). 

By  the  Municipal  Corporations  Act,  1882,  s,  230,  where  any  time 
fixed  does  not  exceed  seven  days,  Sunday  is  excluded  from  computation. 

(b)  Sundays  included. — Except  where  the  time  expires  on  a  Sunday 
(see  (c)  infra),  or  where  otherwise  provided  (see  (a)  supra),  Sunday  is 
counted  in  computation  of  time. 

(c)  Sunday  the  last  Day. — In  all  proceedings  in  the  High  Court, 
Bankruptcy,  County  Courts,  divorce  causes  (see  (a)  supra),  when  time 
expires  on  a  Sunday,  it  must  be  computed  so  as  to  include  the  next 
following  working  day  (E.  S.  C,  Order  64,  r.  3 ;  Bankruptcy  Act,  1883, 
46  &  47  Vict.  c.  52,  s.  141 ;  Divorce  Eules,  1865,  r.  123).  The  same  rule 
applies  to  registration  of  a  bill  of  sale  or  deed  of  arrangement ;  and  under 
the  Municipal  Corporations  Act,  1882,  45  &  46  Vict.  c.  50,  s.  230,  where 
any  time  under  the  Act  expires  on  a  Sunday,  it  extends  to  the  next 
working  day. 

But  though  this  is  the  general  rule,  it  does  not  prevail  in  all  cases. 
For  cases  where  it  has  been  held  that,  in  computing  the  time  fixed  by 
certain  statutes,  Sunday  is  to  be  counted,  even  when  the  time  expires  on 
that  day,  see  III.  2  (a)  infra,  Sundays. 

6.  Closed  Days  in  Computation. — The  effect  of  closed  days  upon 
computation  is  inextricably  connected  with  their  general  effect  upon 
time-fixtures.  It  has  therefore  been  thought  more  convenient  to  treat 
both  together  under  the  head  Closed  Days,  infra  III.  (q.v.). 

7.  Fraction  of  a  Day  (see  also  II.  2  infra.  Time  of  Day). — 
(a)  Judicial  Acts. — As  regards  judicial  acts,  such  as  entering  judgment 
(whether  by  default  or  otherwise)  and  issuing  writs  of  execution,  and 
sentencing  a  prisoner  to  a  term  of  imprisonment : — 

The  day  is  not  divisible  into  fractions,  but  the  judicial  act  is  pre- 
sumed in  law  to  have  been  performed  at  the  first  moment  of  the  natural 
day  (see  Wright  v.  Mills,  1859,  4  H.  &  N.  488,  where  judgment  in 
default,  signed  at  11  a.m.  on  the  day  on  which  the  defendant  died  at 
9  A.M.,  was  held  to  take  effect  prior  to  his  death).  The  universal 
application  of  this  rule  as  regards  even  judicial  acts  was,  however, 
doubted  in  Clarice  v.  Bradlaugh,  cited  infra  (&);  and  in  Tabernacle 
Permanent  Building  Society  v.  Knight,  [1892]  A.  C.  298,  the  House 
of  Lords  acted  upon  evidence  as  to  whether  an  arbitrator's  award 
was  made  before  or  after  an  order  nisi  to  state  a  special  case  made 
on  the  same  day  as  the  award.  And  in  bankruptcy  the  old  practice 
was  to  inquire,  if  necessary,  whether  the  act  of  bankruptcy  was  com- 
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mitted  prior  to  the  commission  sealed  on  the  same  day  {Ex  parte  Dufrene, 
1812,  1  Ves.  &  Bea.  54;  35  E.  K.  20;  Wydowns  Case,  1807, 14Ves.  80; 
33  E.  R  451).  And  where  a  distress  was  levied  on  the  same  day  as 
that  on  which  the  debtor  presented  his  petition  in  bankruptcy,  it  was 
held  that  the  effect  of  sec.  43  of  the  Bankruptcy  Act,  1883,  was  to  make 
the  question  one  of  the  time  of  day,  not  of  the  day,  and  that  if  the 
distress  was  in  fact  levied  before  the  petition  was  presented  it  was  in 
time  {In  re  Bumpus ;  Ux  parte  White,  [1908]  2  K.  B.  330). 

liote. — For  distinction  between  judicial  and  non-judicial  acts,  see 
Edwards  v.  R.,  1854,  9  Ex.  628,  and  Clarke  v.  Bradlaugh,  infra ;  and 
Jacob's  Diet.,  tit.  "  Writ."  And  for  a  case  showing  the  application  of 
this  rule  to  a  sentence  of  imprisonment,  see  Migotti  v.  Cohill,  1879, 
4  C.  P.  D.  233,  fully  considered  under  9  infra,  "Month"  in  Com- 
putation. 

{h)  Non-Judicial  Acts. — As  regards  acts  which  are  not  judicial,  but 
are  the  act  of  the  party,  such  as  the  issue  of  a  writ  of  summons : — 

The  day  is  divisible  into  fractions,  and  the  Court  will,  if  necessary, 
inquire  as  to  the  exact  time  at  which  the  act  was  done  {Clarke  v. 
Bradlaugh,  1881,  8  Q.  B.  D.  63.     See  also  note  {a)  supra). 

8.  "Day"  in  Computation. — We  have  given  under  1  supra  the 
general  rule  for  computing  a  number  of  days.  The  further  question, 
as  to  what  is  a  "  day,"  remains  to  be  considered.  This  question  is  dealt 
with  under  II.  infra,  Pekiods  of  Time  Defined,  where  the  different 
meanings  which  in  law  attach  to  the  word  "  day  "  are  explained.  For 
some  purposes  connected  with  procedure,  however,  two  further  kinds  of 
"  day  "  exist,  viz.,  the  day  which  is  limited  to  professional  business  hours, 
and  that  which  is  comprised  in  Supreme  Court  office  hours.  These  are 
dealt  with  under  IV.  infra.  Business  Houes. 

9.  "  Month  "  in  Computation  (for  definition  of  "  month,"  see  II.  3 
infra). — The  general  rule  of  computation  is  the  same  in  the  case  of 
"  months  "  as  in  the  case  of  "  days  "  (see  I.  1  supra),  viz.,  that  the  day 
"  from  "  or  "  after  "  which  the  time  is  fixed,  is  excluded  from  such  com- 
putation, and  the  day  on  which  the  act  is  to  be  done,  or  "  until "  which 
some  protection  is  afforded,  is  included  therein.  But  see  the  note 
referred  to  I.  1  supra,  and  the  cases  and  exceptions  there  mentioned. 

In  calculating  a  calendar  month,  the  general  rule  by  which  the  day 
"  from  "  or  "  after  "  which  the  time  runs  is  excluded  and  the  day  for  the 
act  to  be  performed  is  included,  has  the  effect  of  making  the  time  run 
from  a  given  day  in  one  month  to  the  day  with  the  corresponding 
number  in  the  next  month  (inclusive),  unless  such  following  month 
does  not  contain  so  high  a  number,  in  which  case  the  last  day  of 
such  following  month  is  the  last  day  of  the  time-fixture.  Thus  where 
a  calendar  month's  notice  of  action  was  necessary,  a  notice  given  on  the 
28th  April  was  held  to  expire  on  the  28th  May,  and  the  action  to  have 
been  properly  commenced  on  the  29th  May  {Freeman  v.  Read,  1863, 
4  B.  &  S.  174;   Welh  v.  Fairmaner,  1838,  3  Mee.  &  W.  437 ;  49  R.  E. 

690 ;  and  compare  2  {d)  supra,  A  Days'  Notice).      The  rule  of 

computation  followed  in  these  cases  seems  to  have  been  that  the  time 
began  to  run  on  the  day  following  that  "  from  "  or  "  after  "  which  the 
month  was  to  be  counted.  Thus  in  the  first  case  the  calendar  month 
began  on  the  29th  April,  and  terminated  on  the  28th  May.  See  Watson 
V.  Fears,  1809,  2  Camp.  294;  11  R.  R.  712;  and  Smith  Staffordshire 
Tramways  v.  Sickness,  etc.,  Association,  [1891]  1  Q.  B.  402 ;  Radcliffe  v. 
Bartholomew,  [1892]  1  Q.  B.  161. 
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Any  special  circumstance  governing  a  case  must,  however,  be  con- 
sidered in  computing  time.  Thus  a  year's  tenancy  terminates  on  the 
same  date  of  the  year  following  that  in  which  the  tenancy  commenced ; 
a  calendar  month's  tenancy  commencing  on  the  1st  January  terminates 
on  the  1st  February ;  and  a  week's  tenancy  commencing  on  a  Monday 
terminates  on  the  following  Monday.  Therefore,  where  a  yearly 
tenancy  began  on  the  1st  November,  a  notice  served  on  the  1st 
August  was  held  to  be  a  good  three  calendar  months'  notice  ( Wilkins 
V.  M'Oinity,  [1907]  2  I.  K.  660,  C.  A.). 

But  in  the  case  of  imprisonment  the  time  begins  to  run  from  the 
first  moment  of  the  day  when  the  prisoner  is  first  imprisoned.  Thus 
when  a  prisoner  is  taken  in  the  afternoon  of  the  5th  October  to  be 
imprisoned  for  one  calendar  month,  he  is  presumed  to  have  been 
imprisoned  for  the  whole  of  that  day  {i.e.  from  midnight  of  the  4th 
October),  and  his  month  would  terminate  at  midnight  on  the  4th 
November.  But  this  way  of  calculating  a  calendar  month's  imprison- 
ment is  subject  to  this  qualification,  that  a  prisoner  so  sentenced  can 
never  be  imprisoned  for  a  greater  number  of  days  than  there  are  days 
in  the  month  in  which  he  is  sentenced,  nor  be  kept  in  prison  for  any 
part  of  a  third  month.  Thus  if  he  is  sentenced  on  the  28th  February, 
his  sentence  expires  at  midnight  of  the  27th  March,  and  if  sentenced 
on  31st  January,  he  must  be  released  on  the  last  day  of  February.  See 
Migotti  V.  Colvill,  1879,  4  0.  P.  D.  233. 

10.  "Year  "in  Computation. — A  year  is  twelve  calendar  months, 
and  the  remarks  on  computation  under  9  supra  have  a  general  applica- 
tion to  a  period  of  time  denoted  by  the  term  "  year." 

The  general  rule  of  computation  (see  1  supra)  applies  in  this  as 
in  other  cases,  viz.,  that  the  day  "  from  "  or  "  after  "  which  the  time  is 
fixed  is  excluded,  and  the  day  on  which  the  act  is  to  be  done  is 
included.  Thus  one  year  from  the  1st  January  includes  (as  its  last 
day)  the  1st  January  in  the  following  year,  unless  by  some  specific 
provision  the  time-fixture  is  taken  out  of  the  above  general  rule. 
See  Wilkins  v.  M'Ginity,  supra.  This  rule,  however,  is  subject  to  the 
exceptions  mentioned  1  supra  (b)  (q.v.). 

(a)  Insurance  Bisk. — A  policy  of  insurance  against  accidents  for 
twelve  calendar  months  from  November  24,  1887,  was  held  to  cover  an 
accident  which  happened  on  November  24,  1888  (South  Staffordshire 
Tramways  v.  Sickness  and  Accide7it  Assurance,  [1891]  1  Q.  B.  402,  C.  A.). 

(b)  Term  of  Imprisonment. — As  pointed  out  under  9  supra,  the  rule 
of  computation  in  the  case  of  a  term  of  imprisonment  is  different, 
because  the  act  of  sentencing  a  prisoner,  being  a  judicial  one,  relates 
back  to  the  first  moment  of  the  natural  day  on  which  it  is  done.  Thus 
a  prisoner  taken  on  the  afternoon  of  the  5  th  October,  under  a  sentence 
of  one  year's  imprisonment,  is  presumed  to  have  been  imprisoned  for  the 
whole  of  that  day,  from  the  first  moment  after  midnight  of  the  4th 
October.  His  year  would  therefore  terminate  at  midnight  on  the  4th 
October  in  the  following  year  (see  Migotti  v.  Colvill,  1879,  4  C.  P.  D. 
233,  cited  under  9  supra). 

(c)  Duration  of  Writ  of  Summons. — A  writ  of  summons  is  alive 
before  service  for  one  year  from  the  day  of  the  date  thereof,  including 
the  day  of  such  date.  A  writ,  therefore,  dated  the  1st  January  expires 
on  the  31st  December,  and,  unless  renewed  on  or  before  the  last-named 
day,  it  dies,  and  if  the  Statute  of  Limitations  applies  to  the  claim,  that 
statute  intervenes  at  the  last  moment  of  the  natural  day  of  the  31st 


94  TIME,  COMPUTATION,  EXTENSION,  ETC. 

December,  and  the  writ  cannot  be  renewed,  for  the  time  cannot,  in  such 
case,  be  enlarged  {Doyle  v.  Kaufman,  1877,  3  Q.  B.  D.  7,  340 ;  Hewett  v. 
Barr,  [1891]  1  Q.  B.  98). 

11.  Service  by  Post. — In  all  cases  of  service  or  notice  by  post  the 
service  is  deemed  to  have  been  effected,  or  the  notice  given,  at  the  time 
at  which  the  letter  would  be  delivered  in  the  ordinary  course  of  post 
(52  &  53  Vict.  c.  63,  s.  26).  Notwithstanding  Childs  v.  Cox,  1888,  20 
Q.  B.  D.  290,  the  term  "  ordinary  course  of  post "  is  to  be  taken  in  its 
natural  meaning.  If  any  special  arrangement  is  made  by  the  recipient 
of  letters  by  which  delay  occurs  in  delivery,  the  person  serving  or 
giving  notice  by  post  under  proper  authority  is  not  to  be  prejudiced 
by  such  special  arrangement,  but  is  deemed  to  have  effected  service 
within  the  time  of  ordinary  delivery  {Kemp  v.  Wanklyn,  [1894] 
1  Q.  B.  583,  C.  A.). 

II.  Periods  of  Time  Defined. 

1.  "Day"  {"Dies  naturalis"  and  "Dies  artificialis"). — The  "dies 
naturalis"  is  counted  from  12  p.m.  to  12  p.m.;  the  "dies  artificialis," 
from  sunrise  to  sunset  (see  1  Co.  Inst,  135;  Jacob's  Diet.,  tit.  "Day"). 

{a)  In  the  Law  of  Distress. — In  the  law  of  distress  "  day  "  means  dies 
artificialis,  i.e.  from  sunrise  to  sunset  {Tutton  v.  Darke,  1860,  2  L.  T.  361). 
The  judgment  in  that  case  leaves  it  doubtful  whether  the  almanac  is  to 
be  accepted  as  determining  the  time  of  sunrise  or  sunset.  In  Collins  v. 
Nokes,  1849,  3  Car.  &  Kir.  1013,  it  was  stated  that  the  Court  would  take 
judicial  notice  of  the  days  in  the  calendar,  bu.t  not  of  the  hours,  for  the 
purpose  of  ascertaining  whether  the  sun  had  set  or  not.  It  seems,  how- 
ever, that  the  time  of  the  clock,  coupled  with  the  almanac,  will  be  some 
evidence  and,  if  unanswered,  sufficient  as  to  the  time  of  sunrise  or  sunset 
(see  Oldham  and  Foster,  Law  of  Distress,  p.  184,  and  cases  there  cited). 
The  Statutes  (Definition  of  Time)  Act,  1880,  43  &  44  Vict.  c.  9,  was, 
doubtless,  intended  to  settle  disputes  in  such  cases,  but  inasmuch  as  it 
has  been  decided  that  that  Act  does  not  apply  where  time  is  defined  by 
reference  to  sunrise  or  sunset  {Gordon  v.  Cann,  1889,  80  L.  T.  20),  and 
there  does  not  seem  to  be  any  other  known  way  of  fixing  time,  that 
Act  appears  to  have  been  made  obsolete  by  the  decision.  See  Green- 
wich Mean  Time,  Vol.  VI.  p.  418. 

(6)  In  Relation  to  Personal  Service. — Where  personal  service  of 
process  in  proceedings  in  the  High  Court  has  to  be  effected  the  word 
"  day  "  means — 

In  the  case  of  a  writ  of  summons  (specially  indorsed  or  otherwise, 
Murray  v.  Stephenson,  1887,  19  Q.  B.  D.  60)  and  other  civil  process 
requiring  personal  service,  any  time  of  the  day  or  night  on  week  days 
{Upton  V.  Mackenzie,  1822,  1  Dow.  &  Ey.  172;  Priddce  v.  Cooper,  1822, 
1  Bing.  66;  25  K.  R.  601;  Anon.,  1815,  2  Chit.  357;  and  see  R  S.  C, 
Order  67,  r.  5). 

Note. — A  warrant  of  arrest  in  Admiralty  may  be  served  at  any  time 
on  any  day  (see  III.  1  {d)  infra,  Closed  Days),  as  also  may  any 
criminal  process  be  executed. 

(c)  In  Relation  to  Service  other  than  Personal. — In  respect  of  pro- 
ceedings in  bankruptcy,  and  in  the  High  Court,  where  personal  service 
is  not  required,  as  in  the  case  of  notices,  pleadings,  orders,  summonses, 
warrants  (not  including  warrants  of  arrest  in  Admiralty),  and  other 
documents  and  written  communications,  the  term  "  day  "  means — 
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Before  six  in  the  afternoon  on  any  week  day  (see,  however.  III.  infra, 
Closed  Days)  except  Saturday,  and  before  2  p.m.  on  Saturday.  Service 
after  these  prescribed  hours,  on  any  week  day  except  Saturday,  counts 
as  if  it  had  been  effected  on  the  following  day,  and  on  Saturday  after 
2  P.M.  as  if  it  had  been  effected  on  the  following  Monday  (K.  S.  C, 
Order  64,  r.  11;  Order  67,  r.  2;  Bankruptcy  Eules,  1886,  1890,  r.  90). 

{d)  In  the  Law  as  to  Burglary. — By  the  Larceny  Act,  1861,  24  &  25 
Vict.  c.  96,  s.  1),  "  night "  is  defined  for  the  purposes  of  the  Act  as  com- 
mencing at  9  P.M.  and  ending  at  6  a.m.  of  the  succeeding  day.  Forcible 
entry  of  a  house  with  felonious  intent  at  any  other  time  of  day  is  "  house- 
breaking." 

2.  Time  of  Day. — (See  also  I.  7  supra ;  and  see  IV.  infra,  Business 

HOUES). 

(a)  Statutory  Time. — When  any  expression  of  time  occurs  in  any  Act 
of  Parliament,  deed,  or  other  legal  instrument,  the  time  referred  to  shall, 
unless  otherwise  specifically  stated,  mean — 

In  Great  Britain,  Greenwich  mean  time,  and,  in  Ireland,  Dublin 
mean  time  (Statutes  (Definition  of  Time)  Act,  1880,  43  &  44  Vict. 
c.  9). 

See,  however,  as  to  this  Act,  Gordon  v.  Cann,  supra,  and  Greenwich 
Mean  Time,  Vol.  VI.  p.  418. 

(&)  In  Legal  Proceedings  Generally. — The  above  enactment  was  no 
doubt  intended  to  apply  to  every  case  where  it  became  necessary  to 
determine,  for  the  purposes  of  legal  proceedings,  whether  an  occurrence 
took  place  before  or  after  the  commencement  or  termination  of  the 
natural  day — from  12  p.m.  to  12  P.M. — and,  in  fact,  for  determining  the 
time  of  the  clock  for  any  purpose  for  which  legal  proof  became  necessary, 
but  Gordon  v.  Cann,  1889,  80  L.  T.  20,  above  referred  to,  has  decided 
that  the  Act  does  not  apply  to  any  time  fixed  in  relation  to  sunrise  or 
sunset,  and  as  all  time  is  fixed  in  relation  to  the  meridian  it  appears  to 
have  lost  its  practical  effect. 

It  is  sometimes  necessary  to  prove  the  precise  moment  when  the 
dies  artifcialis  (see  1  supra,  "  Day  ")  began  or  terminated,  e.g.  to  show 
that  a  distress  was  levied  after  sunrise,  or  before  sunset.  In  such  a  case 
it  is  necessary  to  prove  at  what  hour  and  minute  the  sun  did  rise  or  set. 
As  stated  under  1  (a)  supra,  "  Day,"  the  time  of  the  clock,  coupled  with 
the  almanac,  will  be  some  evidence,  and,  if  unanswered,  sufficient  as  to 
the  time  of  sunrise  or  sunset  (Oldham  and  Foster,  Law  of  Distress,  p.  184). 
Seeing,  however,  that  the  time  of  sunrise  or  sunset  must  vary  in  different 
places,  the  Courts  have  refrained  from  laying  down  any  definite  rule  on 
the  subject  {Tutton  v.  Darke,  1860,  2  L.  T.  361 ;  Colliiis  v.  Mkes,  1849, 
2  Car.  &  Kir.  1013).  In  Gordon  v.  Cann,  supra,  however,  it  was  held 
that  the  time  fixed  for  carrying  a  light  on  a  bicycle  or  other  carriage  by 
the  Local  Government  Act,  1888,  51  &  52  Vict.  c.  41,  s.  85,  was  to  be 
determined  according  to  the  time  of  the  setting  and  rising  of  the  sun  at 
the  place  where  the  bicycle  or  carriage  was  being  used.  This  accords 
with  the  decision  in  Curtis  v.  March,  1859,  3  H.  &  N.  868,  cited  fully 
under  Greenwich  Mean  Time,  Vol.  VI.  p.  418. 

(c)  In  High  Court. — In  High  Court  proceedings,  where,  by  order  or 
otherwise,  any  act  is  required  to  be  done  within  a  certain  number  of 
hours,  Sunday,  Christmas  Day,  and  Good  Friday  are  not  to  be  counted 
in  the  computation  of  such  time  (see  K.  S.  C,  Order  64,  r.  2).  This  rule 
applies  to  "  any  limited  time  less  than  six  days,"  and  though  other  closed 
days  (see  III.  infra.  Closed  Days)  are  not  mentioned  as  being  excluded, 
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the  next  rule  (Order  64,  r.  3)  provides  that  where  the  time  for  doing  any 
act  expires  on  a  Sunday,  or  closed  day,  the  act  shall  be  held  to  be  duly 
done  if  it  is  performed  on  the  day  on  which  the  offices  shall  next  be 
open. 

{d)  In  Bankruptcy. — In  bankruptcy,  where  any  time  less  than  six 
days  is  fixed,  no  part  of  any  day  on  which  the  offices  are  wholly  closed 
(see  III.  infra,  Closed  Days)  is  to  be  counted  in  the  computation  of  the 
time  (Bankruptcy  Kules,  1886,  1890,  r.  4). 

(e)  In  County  Courts. — In  the  County  Court,  where  anything  is 
required  to  be  done  within  a  time  not  exceeding  forty-eight  hours,  no 
part  of  any  closed  day  (see  III.  infra)  is  to  be  counted  (County  Court 
Kules,  1903,  Order  54,  r.  17). 

(/)  In  Occupation  of  Premises. — In  computing  a  year's  occupation  of 
premises  where  the  occupation  began  at  midday  on  the  30th  September, 
and  terminated  at  4  p.m.  on  the  following  29th  September,  it  was  held 
that  the  hours  for  commencing  the  occupation  and  terminating  it  were 
not  to  be  regarded,  and  therefore  that  there  had  been  a  whole  year's 
occupation  within  the  Poor  Relief  (Settlement)  Act,  1831,  1  Will.  iv. 
c.  18,  s.  1  {B.  V.  St.  Mary,  Warwick,  1853,  1  El.  &  Bl.  816). 

(g)  In  Computing  a  Term  of  Imprisonment. — In  computing  the  time 
of  a  sentence  of  imprisonment,  the  hour  at  which  the  prisoner  is  first 
imprisoned  is  not  to  be  considered,  because  the  day  in  that  case  is  not 
divisible.  However  late  in  the  day  imprisonment  first  occurs  it  counts 
as  a  whole  day's  imprisonment,  the  sentence  relating  back  to  the  first 
moment  of  the  natural  day  (see  I.  7  {a)  supra ;  and  see  also  Migotti  v. 
Colvill,  1879,  4  C.  P.  D.  233,  fully  considered  under  I.  9  suirra,  "Month" 
IN  Computation). 

3.  "  Month." — (a)  In  Statutes. — In  every  Act  passed  after  the  year 
1850,  the  expression  "month"  shall,  unless  the  contrary  intention  appears, 
mean  calendar  month  (Interpretation  Act,  1889,  52  &  53  Vict.  c.  63, 
s.  3). 

Prior  to  the  year  1850,  where  the  word  "  month"  was  used  without 
the  addition  of  the  word  "  calendar,"  or  any  other  words  indicating  that 
calendar  month  was  intended,  it  was  understood  to  mean  lunar  month 
{Lacon  v.  Hooper,  1795,  6  T.  R.  224;  Ex  parte  Humphreys,  1835,  Mont. 
&  B.  413).  In  Franco  v.  Alvares,  1746,  3  Atk.  346,  where  a  testator  left 
a  legacy  to  be  offered  to  his  son's  creditors,  if  they  accepted  it  in  satis- 
faction within  four  months,  it  was  held  that  this  meant  calendar  months 
according  to  the  computation  of  the  ecclesiastical  Courts.  Lord  Hard- 
wicke  added  that  generally  in  Acts  of  Parliament  "  months  "  meant 
lunar  months;  though  in  Bowling  v.  Foxhall,  1809,  1  Ball  &  B.  193, 196, 
it  was  held  that  the  six  months  given  to  tenants  to  redeem  under  the 
Statutes  of  Ejectment  for  non-payment  of  rent  were  calendar  months 
(and  see  Biddulph  v.  St.  John,  1805,  2  Sch.  &  Lef.  521). 

(&)  In  Bules  of  Court. — In  the  High  Court  and  County  Court  the 
expression  "  month "  in  Rules  of  Court  or  documents  forming  part  of 
legal  proceedings  means  calendar  month,  unless  otherwise  expressed 
(R.  S.  C,  Order  64,  r.  1 ;  County  Court  Rules,  1903,  Order  55).  In  the 
absence  of  any  other  definition  or  expressed  contrary  intention  the  term 
"month"  may,  by  virtue  of  the  Interpretation  Act,  1889,  be  taken  to 
mean  calendar  month ;  as,  for  example,  in  Bankruptcy  Rules.  This  is 
an  alteration  of  the  old  practice  in  equity  (see  A.-G.  v.  Newbury  Cor- 
poration, 1838,  Coop.  (C.  P.)  383). 

(c)  In  Contracts. — Mercantile  within  the  Cii^tom  of  the  City  of  London. 
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— In  commercial  or  mercantile  transactions  within  the  custom  of  the 
City  of  London  the  term  "  month "  always  means  calendar  month 
{Hart  V.  Middleton,  1845,  2  Car.  &  Kir.  9  ;  A.-G.  v.  Newbury  Corporation, 
1838,  Coop.  (C.  P.)  383 ;  Turner  v.  Barlow,  1863,  3  F.  &  F.  946).  But 
this  does  not  extend  to  commercial  or  mercantile  transactions  generally, 
notwithstanding  the  dictum  of  Littledale,  J.,  to  that  effect  in  B.  v. 
Chowton,  1841,  1  Q.  B.  247  {Bruner  v.  Moore,  [1904]  1  Ch.  305). 

Other  Contracts. — The  meaning  of  the  word  "  month  "  in  other  con- 
tracts, including  mercantile  or  commercial,  depends  upon  the  wording 
of  the  document  embodying  the  intentions  of  the  contracting  parties. 
"  It  is  clear  that  '  months '  denote  at  law  '  lunar  months,'  unless  there  is 
admissible  evidence  of  an  intention  in  the  parties  using  the  word  to 
denote  'calendar  months'"  {per  Farwell,  J.,  Bruner  v.  Moore,  [1904] 
1  Ch.  305).  Where  a  lease  ran  "and  so  on  from  six  months  to  six 
months,"  but  provided  for  six  calendar  months'  notice  to  determine  the 
tenancy,  it  was  held  that  the  word  "  months  "  throughout  the  contract 
meant  calendar  months  {R.  v.  Chowton,  1841,  1  Q.  B.  247  ;  55  K.  K.  246). 
See  also  in  Lang  v.  Gale,  1813, 1  M.  &  S.  Ill,  the  word  "month,"  taken 
with  its  context,  was  held  to  mean  calendar  month.  See  also  Hipwell 
V.  Knight,  1835,  1  Y.  &  C.  401;   41  E.  E.   304;    Turner    v.   Barlow, 

1863,  3  F.  &  F.  946;  Simpson  v.  Margitson,  1847,  11  Q.  B.  23;  Hutton 
V.  Brown,  1881,  45  L.  T.  343.  In  Turner  v.  Barlow,  supra,  it  was  held 
that  a  contract  to  engrave  a  picture  was  not  a  commercial  transaction 
within  the  custom  of  the  City  of  London,  and  therefore  "  months  "  meant 
lunar  months.     Moreover,  in  Rogers  v.  Hidl  Dock  Co.,  1864,  4  N.  E.  494 ; 

1864,  10  Jur.  N.  S.  1245,  it  was  held  that  a  contract  to  let  by  the  month 
meant  lunar  month,  unless  otherwise  expressed,  even  though  the  custom 
of  the  estate  was  to  let  by  the  calendar  month,  unless  it  could  be  shown 
that  the  custom  was  so  generally  known  that  all  persons  living  in  the 
district  might  be  presumed  to  know  that  calendar  months  were  intended. 

{d)  In  Deeds  and  other  Legal  Instruments. — Where  a  clause  in  a  will 
provided  that  the  tenant  for  life  should  reside  at  the  house  for  six 
months  in  every  year,  the  word  "  months "  was  held  to  mean  lunar 
months  {Walcott  v.  Botfield,  1854,  2  Eq.  Eep.  758). 

III.  Closed  Days. 

1.  General  Effect  on  Procedure. — Where  one  time-fixture  is  con- 
tingent on  another  (as  in  the  case  of  time  for  defence  to  a  specially 
indorsed  writ,  which  is  ten  days  from  the  time  limited  for  appearance), 
and  the  first  of  the  two  time-fixtures  expires  on  a  closed  day,  the  party 
would  have  all  the  day  when  the  offices  next  were  open  to  perform  the 
act,  and  the  second  or  contingent  time-fixture  would  commence  to  run 
from  that  date  {M'Kihhin  v.  MClelland,  [1894]  2  Ir.  654). 

Where  the  time  for  doing  any  act  expires — 

(a)  In  High  Court  (Central  Office,  London)  on  a  Sunday,  Christmas 
Day,  or  the  next  following  working  day.  Good  Friday,  Easter  Eve, 
Easter  Monday  or  Tuesday,  Whit  Monday,  the  first  Monday  in  August, 
or  any  day  appointed  by  public  proclamation  as  a  day  of  general  fast, 
humiliation,  or  thanksgiving,  and  by  reason  of  the  offices  being  closed 
the  act  cannot  be  done,  it  shall  be  considered  duly  done  if  it  is  performed 
on  the  day  when  the  offices  shall  be  next  open  (E.  S.  C,  Order  64,  r.  3 ; 
Order  63,  r.  6).  This  applies  to  registration  of  Bills  of  Sale  and  Deeds 
of  Arrangement  (41  &  42  Vict.  c.  31,  s.  22;  50  &  51  Vict.  c.  57,  s.  10). 
VOL.  XIV.  7 
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[In  Ex  parte  Saffery,  1877,  5  Ch.  D.  365,  it  was  held  that  this  rule  did 
not  apply  in  a  case  where  the  acts  could  be  done,  although  the  offices 
were  closed.  See  also  Taylor  v.  Jones,  1876,  34  L,  T.  131 ;  Louis  v. 
Marylcbone  Guardians,  1888,  32  Sol.  J.  187.] 

Note. — For  closed  days  in  district  registries,  see  (c),  infra. 

(li)  In  Bankruptcy,  on  a  Sunday,  Christmas  Day,  Good  Friday,  Easter 
Eve,  Monday  or  Tuesday  in  Easter  week,  or  a  day  appointed  for  public 
fast,  humiliation,  or  thanksgiving,  or  a  day  on  which  the  offices  of  the 
Court  are  closed,  it  shall  be  considered  as  done  in  due  time  if  it  is 
performed  on  the  day  when  the  offices  shall  next  be  open  (Bankruptcy 
Act,  1883,  s.  141 ;  Bankruptcy  Kules,  1886,  1890,  r.  4.  Note  that  the 
qualifying  words  in  the  E.  S.  C.,  supra,  "  and  by  reason  of  the  office  being 
closed  the  act  cannot  be  done,"  are  not  included  in  the  Bankruptcy  Act 
and  Eules). 

(c)  In  County  Courts  and  District  Registries  of  High  Court,  on  a 
Sunday,  Christmas  Day,  Good  Friday,  Easter  Eve,  Easter  Monday  and 
Tuesday,  Whit  Monday,  the  first  Monday  in  August,  or  any  day  appointed 
for  a  public  fast,  humiliation,  or  thanksgiving,  or  any  day  when  the 
offices  are  closed  by  order  of  the  Lord  Chancellor ;  and  in  the  case  of 
Manchester  District  Eegistry,  on  any  of  the  five  days  next  following 
Whit  Monday ;  and  by  reason  thereof  such  act  cannot  be  done,  it  shall 
be  considered  as  done  in  due  time  if  it  is  performed  on  the  day  on  which 
the  offices  shall  next  be  open  (County  Court  Eules,  1903,  Order  1,  r.  3, 
and  Order  54,  r.  18;  E.  S.  C,  Order  63,  rr.  7,  10). 

{d)  Special  Provision  as  to  Admiralty. — In  Admiralty  a  warrant  may 
be  served  on  a  Sunday,  Christmas  Day,  or  Good  Friday,  but  the  service, 
so  far  as  computation  of  time  is  concerned,  counts  from  the  following 
day.  No  other  instrument  in  Admiralty  can  be  served  on  a  Sunday, 
Good  Friday,  or  Christmas  Day  (Admiralty  Eules,  1859,  r.  167,  referred 
to  infra,  2  {h),  Sundays.  These  rules  are  annulled  by  E.  S.  C,  1883,  but 
no  provision  having  been  made  dealing  with  service  of  warrants  of 
arrest  on  the  days  above  named,  rule  167  remains  in  force). 

{e)  Special  Provision  as  to  Divorce  Causes. — In  divorce  causes  the  time 
fixed  for  the  performance  of  any  act,  or  for  any  proceeding  in  a  cause, 
shall  in  all  cases  be  exclusive  of  Sundays,  Christmas  Day,  and  Good 
Friday  (Divorce  Eules,  December  26,  1865,  r.  123). 

(/)  Municipal  Corporations  Act,  1882. — Where  the  time  for  doing 
any  act  under  45  &  46  Vict.  c.  50  (see  s.  230)  expires  on  a  Sunday, 
Christmas  Day,  Good  Friday,  or  Monday  or  Tuesday  in  Easter  week,  or 
any  day  of  public  fast,  humiliation,  or  thanksgiving,  such  act  shall  be 
considered  as  done  in  due  time  if  it  is  performed  on  the  next  day  after- 
wards excluding  any  of  the  days  mentioned. 

2.  Sundays. — (a)  Effect  on  Time- Fixtures. — The  general  rule  is  that 
in  a  time-fixture  the  term  "  days  "  means  consecutive  days,  except  where 
Sunday  is  the  last  day ;  but  in  commercial  cases  it  is  sometimes  other- 
wise by  mercantile  usage  {Brown  v.  Johnson,  1842,  10  Mee.  &  W.  331 ; 
62  E.  E.  632).  Where  a  bill  or  promissory  note  fell  due  on  a  Sunday  it 
became  payable  by  mercantile  usage  on  the  previous  Saturday,  and  it 
was  held  that  the  Statute  of  Limitations  ran  from  and  including  the 
Sunday  (see  Morris  v.  Richards,  1881,  45  L.  T.  210).  And  now  by  the 
Bills  of  Exchange  Act,  1882,  45  &  46  Vict.  c.  61,  s.  14  (1)  {a),  when  the 
last  day  of  grace  falls  on  Sunday,  Christmas  Day,  Good  Friday,  or  a  day 
appointed  by  royal  proclamation  as  a  day  of  public  fast  or  thanksgiving, 
the  bill  (or  note)  is,  except  in  cases  provided  for  infra,  due  and  payable 
on  the  preceding  business  day. 
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When  the  last  day  of  grace  is  a  Bank  Holiday  (other  than  Christmas 
Day  or  Good  Friday)  under  the  Bank  Holidays  Act,  1871,  34  &  35  Vict, 
c.  17,  and  Acts  amending  or  extending  the  same,  or  when  the  last  day 
of  grace  is  a  Sunday  and  the  second  day  of  grace  is  a  Bank  Holiday,  the 
bill  or  note  is  due  and  payable  on  the  succeeding  business  day  (see  also 
3  infra,  Bank  Holidays). 

Even  when  Sunday  is  the  last  day  for  doing  an  act  it  is  in  some  cases 
computed  in  periods  limited  by  statute,  e.g.  in  the  three  days  allowed  for 
an  application  to  justices  to  state  a  case  under  the  Summary  Jurisdiction 
Act,  1857,  20  &  21  Vict.  c.  43,  s.  2  (see  Peacock  v.  B.,  1858,  4  C.  B.  N.  S. 
264).  So  in  computing  the  two  days  allowed  by  the  Nuisances  Kemoval 
Act,  1855,  18  &  19  Vict.  c.  121,  s.  40,  to  an  appellant  for  entering  into 
recognisances  after  giving  notice  of  appeal,  it  was  held  that  Sunday 
should  be  reckoned  as  one,  although  it  was  the  last  day  {Ex  parte  SimpJcin, 
1859,  2  El.  &  El.  392);  and  under  the  Turnpike  Act,  1823,  4  Geo.  IV. 
c.  95,  it  was  held  that  the  words  in  sec.  87,  regulating  the  right  of  appeal 
to  the  justices  "  within  six  days  after  the  cause  of  such  complaint  shall 
arise,"  meant  that  if  the  last  day  was  a  Sunday  the  notice  of  appeal  must 
be  served  on  the  Saturday  {B.  v.  Middlesex  Justices,  1843,  7  Jur.  396). 
And,  generally,  it  seems  that  the  rule  as  to  time  which  expires  on  a 
Sunday  or  other  non-judicial  day  being  extended  to  the  next  judicial 
day  only  applies  to  procedure  in  actions  and  matters,  and  cannot  be 
applied  so  as  to  give  an  extra  day's  time  under  any  statutory  limita- 
tion as  to  institution  of  proceedings  (BdcMne  v.  City  of  Montreal,  1894, 
71  L.  T.  354). 

(b)  Service  of  Process  on  Sunday. — No  writ  or  process,  warrant  (except 
a  warrant  of  arrest  in  an  Admiralty  action),  order,  judgment,  or  decree 
(except  criminal  process)  can  be  served  or  executed  on  a  Sunday,  Good 
Friday,  or  Christmas  Day  (Sunday  Observance  Act,  1677,  29  Car,  ii.  c.  7, 
s.  6;  and  see  E.  S.  C,  Order  67,  r.  12;  Admiralty  Kules,  1859,  r.  167; 
County  Court  Eules,  1903,  Order  54,  r.  19).  A  warrant  of  arrest  served 
on  one  of  these  days  counts  as  if  served  on  the  following  day  (Admiralty 
Eules,  1859,  r.  167). 

3.  Bank  Holidays. — (a)  Statutory  Fixtures. — The  bank  holidays  in 
England  and  Ireland  are  Easter  Monday,  Whit  Monday,  the  first  Monday 
in  August,  and  the  26th  December,  unless  it  falls  on  a  Sunday,  in  which 
case  the  27th  December  is  a  bank  holiday  (Bank  Holidays  Act,  1871  and 
1875,  34  &  35  Vict.  c.  17 ;  38  &  39  Vict.  c.  13). 

In  Scotland  the  days  appointed  are  New  Year's  Day  and  Christmas 
Day  (but  if  either  of  these  falls  on  a  Sunday,  the  next  following  Monday 
shall  be  a  bank  holiday),  Good  Friday,  the  first  Monday  in  May,  and  the 
first  Monday  in  August  (Bank  Holidays  Act,  1871). 

In  revenue  offices  in  Scotland  the  King's  birthday  is  also  kept  as  a 
holiday  (Eevenue  Offices  (Scotland)  Holidays  Act,  1880,  43  &  44  Vict, 
c.  17). 

(b)  Effect  in  the  High  Court. — Of  the  days  above  named  as  bank 
holidays  three  are  also  closed  days  under  rules  of  Court,  namely,  Easter 
Monday,  Whit  Monday,  the  first  Monday  in  August,  and  the  working 
day  next  following  after  Christmas  Day  (E.  S.  C,  Order  63,  r.  6).  To 
this  extent  they  affect  the  computation  of  time  for  proceedings  in  the 
High  Court.  The  arrangement  in  bankruptcy  is  slightly  different,  and 
is  therefore  separately  mentioned  in  the  next  note.  As  to  effect  of 
closed  days  on  time-fixtures  in  the  High  Court,  see  III.  1,  supra. 

(c)  In  Bankruptcy. — Of  the  days  above  named  as  bank   holidays 
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Easter  Monday  is  alone  named  as  a  closed  day  in  bankruptcy  (Bank- 
ruptcy Act,  1883,  s.  141 ;  Bankruptcy  Eules,  1886,  1890,  r.  4).  As  to 
the  effect  of  closed  days  upon  fixtures  of  time  in  bankruptcy,  see  III.  1, 
supra. 

(d)  In  County  Courts  and  District  Registries. — The  days  on  which 
the  offices  are  closed  in  district  registries  of  the  High  Court  are  governed 
by  similar  regulations  for  the  County  Courts  (see  R.  S.  C,  Order  63, 
r.  7).  In  both,  therefore,  the  closed  days  include  the  three  following 
bank  holidays,  namely :  Easter  Monday,  Whit  Monday,  and  the  first 
Monday  in  August,  but  in  neither  is  the  working  day  next  following 
Christmas  Day  named  as  a  closed  day  (see  County  Court  Rules,  1903, 
Order  1,  r.  3).  The  County  Courts,  however  (and  consequently  the 
district  registries  of  the  High  Court  also),  are  generally  closed  on 
Boxing  Day.  As  to  the  effect  of  closed  days  on  fixtures  of  time,  see 
III.  1,  supra. 

(e)  Payment  of  Bills  of  Uxchange. — As  pointed  out  under  2  (a)  supra, 
the  time  for  payment  of  a  bill  of  exchange  is  affected  by  the  Bank 
Holidays  Acts.  When  the  last  day  of  grace  is  a  bank  holiday  (other 
than  Christmas  Day  or  Good  Friday)  under  the  Bank  Holidays  Acts, 
or  when  the  last  day  of  grace  is  a  Sunday  and  the  second  day  of  grace 
is  a  bank  holiday,  the  bill  or  note  is  due  and  payable  on  the  next 
following   business    day.      See   Bills   of    Exchange   Act,   1882,   s.    14 

Under  the  Bank  Holidays  Act,  1871,  when  the  day  for  noting  and 
protesting  a  bill  falls  on  a  bank  holiday,  noting  or  protest  made  on  the 
next  following  day  shall  be  valid. 

And  when  the  day  on  which  any  notice  of  dishonour  of  an  unpaid 
bill  or  note,  or  when  a  bill  or  note  should  be  presented  or  received  for 
acceptance,  or  accepted  or  forwarded  to  any  referees,  is  a  bank  holiday 
the  notice  of  dishonour  shall  be  given,  or  the  promissory  note  presented 
or  forwarded  on  the  next  day. 

No  person  is  to  be  compellable  to  make  any  payment  or  do  any  act 
on  such  bank  holidays  which  he  would  not  be  compellable  to  do  or 
make  on  Christmas  Day  or  Good  Friday. 

See  Bank  Holidays  Act,  1871,  34  &  35  Vict.  c.  17,  ss.  1,  2,  3 ;  Bank 
Holidays  Act,  1875,  38  &  39  Vict.  c.  13. 

IV.  Business  Houes. 

1.  Delivery  and  Service  in. — The  time  for  service  of  documents 
or  communications  not  requiring  personal  service  is  thus  regulated : — 

Where  the  document  is  delivered  between  parties,  it  must  be  left 
at  the  address  for  service  of  the  person  to  be  served  with  any  person 
there  resident  or  thereto  belonging,  before  6  p.m.  on  week  days  (other 
than  Saturdays),  or  before  2  p.m.  on  Saturdays  (R.  S.  C,  Order  64, 
r.  11 ;  Bankruptcy  Rules,  1886,  r.  90);  or  in  High  Court  proceedings 
it  may  be  served  by  post  in  a  prepaid  registered  envelope  addressed  to 
the  person  to  be  served  at  the  address  for  service  (R.  S.  C,  Order  67, 
r.  2). 

JSfote. — If  the  service  is  effected  after  the  prescribed  hours  on  any 
day  on  which  service  can  be  properly  effected  (see  III.  Closed  Days, 
supra)  it  shall  be  deemed  to  have  been  effected  on  the  following  week 
day  (R.  S.  C,  Order  64.  r.  11 ;  Bankruptcy  Rules,  1886,  1890,  r.  90). 

Where,  in  proceedings  in  the  High  Court,  service  is   effected  by 
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registered  post  under  Order  67,  r.  2,  the  time  at  which  the  document 
so  posted  would  be  delivered  in  ordinary  course  of  post  counts  as  the 
time  of  service  thereof. 

2.  Supreme  Court  Office  Hours. — Where  service  has  to  be  effected 
by  filing  in  default  under  Order  19,  r.  10,  and  Order  67,  r.  4,  or  any 
other  act  has  to  be  done  requiring  the  official  seal,  it  must  be  done 
during  official  hours: 

(a)  In  High  Court. — At  the  Writ,  etc.,  Department,  Central  Office, 
when  it  is  not  vacation  time,  between  the  hours  of  10  a.m.  and  4  p.m. 
on  week  days,  except  Saturdays,  and  on  Saturdays  before  1  p.m. 

In  vacation  time  (i.e.  between  1st  August  and  11th  October,  in- 
clusive, and  between  24th  December  and  6th  January,  inclusive,  and 
between  the  Saturday  before  and  the  Tuesday  after  Whit  Sunday, 
inclusive)  between  10  a.m.  and  2  p.m.  on  week  days  except  Saturdays, 
and  1  p.m.  on  Saturdays  (see  E.  S.  C,  Order  63,  rr.  4.  9 ;  and  Order 
in  Council,  December  12,  1883.  For  list  of  Closed  Days,  see  III.  1 
supra). 

(b)  In  District  Registries  of  the  High  Court.  —  On  such  days  and 
between  such  hours  as  the  offices  of  the  registrar  of  the  County  Court 
of  the  place  in  which  the  district  registry  is  situate  are  open.  Ordinary 
hours,  10  till  4,  except  on  Saturdays ;  and  on  Saturday,  10  till  1  (E.  S.  C, 
Order  63,  r.  7 ;  see  also  III.  1  (c)  supra). 

Note. — The  office  hours  of  County  Courts  vary  according  to  circum- 
stances as  the  rule  on  the  subject  gives  a  discretion  to  the  judge.  If 
Saturday  is  a  market  day  in  the  town,  for  example,  the  office  does  not 
usually  close  at  one  o'clock  on  that  day,  but  the  judge  may  appoint 
another  day  of  the  week  for  early  closing.  Also,  if  the  judge  holds  a 
Court  in  some  place  other  than  that  where  the  registrar's  office  is  situate, 
the  registrar  may  close  his  office  on  that  day.  Where  the  registrar  of 
the  County  Court  is  also  district  registrar  of  the  High  Court,  the  district 
registry  office  hours  would  necessarily  be  affected.  To  what  extent 
they  are  so  affected  where  the  offices  are  not  combined,  qucere.  See 
County  Court  Eules,  1903,  Order  1,  r.  3. 

(c)  In  Bankruptcy. — Documents  required  to  be  filed,  or  applications 
made  in  a  specified  time,  must  be  made  in  office  hours,  namely  : — 

When  it  is  no  vacation  time,  between  the  hours  of  10  a.m.  and  4  p.m. 
on  week  days,  except  on  Saturdays ;  and  on  Saturdays  before  2  p.m. 

In  vacation  time  (see  {a)  supra),  between  10  a.m.  and  2  p.m.  on  all 
week  days. 

For  list  of  Closed  Days,  see  III.  1  (h)  supra. 

EXTENSION  OF  TIME. 

I.  Time  Fixed  by  Statute. 

Where  a  time  is  fixed  by  statute,  such  time  can  only  be  altered  by 
a  subsequent  statute,  unless  express  power  to  extend  is  given  by  the 
statute,  as  in  the  case  of  the  Bills  of  Sale  Act,  1878, 41  &  42  Vict.  c.  31, 
s.  14  (see  II.  2  {I)  infra).  But  a  rule  of  Court  dealing  with  practice 
and  procedure,  made  under  the  authority  of  the  Judicature  Acts,  which 
alters  a  time  fixed  by  a  previous  statute,  is  not  ultra  vires.  And  a 
rule  of  Court  so  altering  a  time  fixed  by  statute  must  be  read  and 
construed  together  with  the  rule  giving  power  to  a  judge  to  enlarge 
time  (see  In  re  Oliver  &  Scott's  Arbitration,  1889,  43  Ch.  D.  310). 
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The  Court,  therefore,  has  power  only  to  enlarge  any  time  fixed  by 
its  own  rules.  If  one  of  those  rules  fixes  a  time  for  doing  an  act  for 
which  a  time  had  previously  been  fixed  by  statute,  the  Court  has 
power  to  enlarge  the  time  fixed  by  its  own  rule,  notwithstanding  the 
statute.  In  In  re  Oliver  &  Scott's  Arbitration,  uhi  supra,  the  rule  in  ques- 
tion had  altered  the  time  fixed  by  statute,  but  if,  instead  of  altering  the 
time,  it  had  re-enacted  the  same  time-fixture,  semble  the  power  to  en- 
large would  still  apply.  If,  however,  the  rule  altering  the  statutory 
time-fixture,  or  re-enacting  it  dealt  with  a  matter  not  "  relating  to  the 
practice  and  procedure  of  the  Court,"  it  might  be  held  to  be  ultra  vires, 
not  being  within  the  terms  of  Judicature  Act,  1875,  s.  17,  in  which 
case  the  Court  would  appear  to  have  no  power  to  enlarge  the  time 
fixed  by  a  rule  which  the  Eule  Committee  had  no  power  to  make. 

II.  In  the  High  Couet. 

1.  Generally  (see  also  I.  supra). — (a)  By  the  Court. — In  any  cause 
or  matter  proceeding  in  the  High  Court  there  is  discretionary  power  to 
enlarge  any  time  fixed  by  rule  of  Court,  or  order,  upon  such  terms  as 
may  be  just,  even  though  the  time  for  doing  the  act  has  expired  before 
the  application  is  made  (E.  S.  C,  Order  64,  r.  7 ;  Divorce  Eules,  1865, 
r.  121).  But  this  does  not  apply  to  an  application  to  change  the  relative 
times  for  doing  acts  fixed  by  the  rules  to  be  done  in  a  certain  order  of 
sequence.  So  where  a  writ  was  issued  joining  causes  of  action  which 
could  not  be  joined  without  an  order  before  issue,  it  was  held  there  was 
no  power  to  make  the  order  after  (In  re  Pitcher,  Pitcher  v.  Hinds,  1879, 
11  Ch.  D.  905).  This  case  is  now  only  illustrative  of  the  general  limita- 
tion to  the  power  to  extend  time,  for  it  has  been  held  that  leave  to  issue 
a  writ  joining  another  cause  of  action  with  recovery  of  land  may  be 
obtained  after  the  issue  of  the  writ  {Lloyd  v.  Great  Western  and  Metro- 
politan Dairies,  Ltd.,  [1907]  2  K.  B.  727,  C.  A.).  The  rule  which  gives 
power  to  enlarge  time  gives  the  like  power  to  abridge  time,  and  it  has 
been  held  that  where  a  certain  limit  of  time  was  fixed  within  which  the 
plaintiff  had  an  exclusive  right  to  give  notice  of  trial,  after  the  expiration 
of  which  the  defendant  could  either  give  such  notice  or  apply  to  dismiss 
(Order  36,  r.  12),  there  was  no  power  to  abridge  the  plaintiff's  time 
{Saunders  v.  Pawley,  1885,  14  Q.  B.  D.  234).  See  further  2  infra,  In 
Particular  Cases. 

(Jb)  By  Consent  between  Parties. — The  time  for  delivering,  amending,  or 
filing  any  pleading,  answer,  or  other  document  may  be  enlarged  by  con- 
sent in  writing,  without  application  to  the  Court  or  a  judge,  or  Master; 
and  before  costs  can  be  allowed  of  an  application  for  enlargement  by 
order  in  a  case  within  the  rule  for  enlargement  by  consent,  it  must  be 
shown  that  such  consent  could  not  be  obtained,  or  that  there  was  good 
reason  for  not  applying  to 'the  other  side  for  it  (E.  S.  C,  Order  64,  r.  8 ; 
Order  65,  r.  27  (24)). 

A  consent  order  can  only  be  extended  by  order  made  by  consent  (see 
2  {g)  infra). 

2.  In  Particular  Cases. — {a)  Appeals. — The  Court  of  Appeal  will 
not  readily  grant  an  extension  of  time  to  appeal.  There  must  be  some 
special  ground,  though  in  the  case  of  appeals  both  to  the  Court  of 
Appeal  and  the  Divisional  Court,  each  Court  has  discretion  to  grant 
extension  of  time  to  appeal  to  itself,  as  well  after  judgment  as  before,  if 
the  circumstances  of  the  particular  case  warrant  it  {Cusack  v.  L.  &  N.-  W. 
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Ely.  Co.,  [1891]  1  Q.  B.  347 ;  notwithstanding  Collins  v.  Vestry  of  Pad- 
dinfjton,  1880,  5  Q.  B.  D.  368 ;  and  see  Coles  v.  Bavenshear,  [19071  1  K.  B. 
1,  C.  A.). 

Every  case  must  rest  on  its  own  merits,  but  it  is  not  enough  to  show 
that  the  time  was  allowed  to  pass  owing  to  a  mistake  of  the  appellant 
(International  Financial  Society  v.  City  of  Moscow,  etc.,  Co.,  1877,  7  Ch,  D. 
241,  247;  Highton  v.  Treherne,  1879,  27  W.  E.  245),  even  though  he  is 
misled  by  an  official  of  the  Court  {Ex  parte  Viney,  1877,  4  Ch.  D.  794); 
though  secus  where  the  official  himself  made  a  mistake  as  to  the  entry 
and  the  appellant  was  not  in  fault  {Ex  parte  Luxon,  1882,  20  Ch.  D. 
701 ;  but  see  In  re  Sully  to  Rogers,  1890,  88  L.  T.  Jo.  237).  But  if  the 
appellant  can  show  some  equity  in  his  favour  arising  from  accident  or 
mistake,  the  Court  may  in  its  discretion  extend  the  time  (see  remarks 
of  Jessel,  M.E.,  in  In  re  New  Callao,  1882,  22  Ch.  D.,  at  p.  488).  The 
fact  of  appellant's  solicitor  having  informed  the  other  side  of  his  intention 
to  appeal  is  no  ground  for  extending  the  time  if  he  fail  to  give  formal 
notice  in  proper  time,  though  it  may  affect  the  question  of  costs  {In  re 
Blyth  and  Young,  1880,  13  Ch.  D.  416 ;  and  see  In  re  Victoria,  [1894] 
1  Q.  B.  259 ;  In  re  Helshy,  [1894]  1  Q.  B.  742 ;  Illingworth  v.  Melbourne 
Parish  Council,  1902,  18  T.  L.  E,  775) ;  but,  on  the  other  hand,  if  an  ex- 
pression by  the  appellant  of  his  intention  not  to  appeal  has  so  misled 
other  parties  as  to  make  an  appeal  prejudicial  to  them,  that  is  good 
ground  for  refusing  an  extension  of  time  {Esdaile  v.  Payne,  1888,  40 
Ch.  D.  520).  The  mere  fact  that  a  doubtful  point  of  law  is  involved, 
and  that  after  the  time  for  appealing  had  run  out  the  Court  of  Appeal 
had  come  to  a  different  conclusion  on  the  point,  is  no  ground  for 
enlarging  the  time  {Craig  v.  Phillips,  1877,  7  Ch.  D.  249).  This  was 
even  held  to  apply  where  some  of  several  defendants  appealed,  while 
the  others  submitted  to  the  judgment.  After  the  House  of  Lords  had 
decided  in  favour  of  the  appealing  defendants,  the  Court  refused  on  this 
and  other  grounds,  to  extend  the  time  so  as  to  enable  the  other  defen- 
dants to  appeal  {Esdaile  v.  Payne,  1888,  40  Ch.  D.  520). 

Where  an  appeal  has  been  dismissed  because  the  appellant,  under  the 
advice  of  counsel,  did  not  appear,  it  is  doubtful  whether  the  Court  has 
power  to  enlarge  the  time  for  the  purpose  of  restoring  the  appeal  {In  re 
Lamb,  1889,  23  Q.  B.  D.,  at  p.  479). 

The  Court  will  be  more  lenient  in  the  case  of  interlocutory  appeals 
than  final  appeals  {Collins  v.  Vestry  of  Paddington,  1880,  5  Q.  B.  D.  368  ; 
Ex  parte  Tippett,  1885,  W.  N.  157 ;  and  see  Burhe  v.  Booney,  1879, 
4  C.  P.  D.  226,  cited  (/)  Order  to  Dismiss,  infra),  and  as  to  appeals  from 
chambers  in  vacation,  the  time  will  be  extended  as  of  course  to  enable 
the  appeal  to  be  brought  (  Wallingford  v.  Mutual  Society,  1880,  5  App. 
Cas.  685). 

The  House  of  Lords  will  not  hear  an  appeal  from  the  refusal  by  the 
Court  of  Appeal  of  special  leave  to  appeal  {Lane  v.  Esdaile,  [1891]  A.  C. 
210). 

Further,  as  to  grounds  for  the  exercise  of  this  discretionary  power,  see 
Courtis  V.  Sheffield,  1882, 21  Ch.  D.l;  In  re  Manchester  Economic  Building 
Society,  1883,  24  Ch.  D.  488 ;  M Andrew  v.  Barker,  1877,  7  Ch.  D.  701 ; 
Gilder  v.  Morrison,  1882,  30  W.  E.  815 ;  In  re  Jacques,  1881,  18  Ch.  D. 
392 ;  and  see  Appeals. 

Extension  of  time  to  appeal  will  not  be  given  ex  parte  {In  re  Lawrence, 
1876,  4  Ch.  D.  139). 

(J)  County   Court   Appeals — Appeals    from    the    County    Court   to 
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the  High  Court  are  regulated  by  E.  S.  C,  Order  59,  rr.  10-17,  which 
are  niade  operative  in  County  Courts  by  County  Courts  Act,  1888, 
s.  120.  Power  to  extend  the  time  for  appealing  is  given  by  K.  S.  C, 
Order  59,  r.  16;'  and  rule  17  provides  that  the  rules  in  force  for  the 
time  being  as  to  appeals  to  the  Court  of  Appeal  shall,  as  far  as  practicable, 
govern  appeals  from  County  Courts  and  inferior  Courts  to  the  High  Court. 
The  practice,  therefore,  as  to  extension  of  time  stated  in  the  preceding 
note  may  be  generally  applied  to  appeals  from  County  Courts. 

The  Court  of  Appeal  will  not  entertain  an  appeal  from  the  refusal 
of  a  Divisional  Court  to  give  leave  to  appeal  from  their  decision  on  an 
appeal  from  a  County  Court  {Kay  v.  Briggs,  1889,  22  Q.  B.  D.  343, 
C.  A.). 

(c)  Writ  of  Summons — Renewal. — The  Court  may  enlarge  the  time 
for  renewal  of  a  writ  of  summons  after  the  twelve  months  {In  re  Jones, 
1877,  25  W.  K.  303),  but  not  if  the  Statute  of  Limitations  has  inter- 
vened, in  which  case  it  will  not  deprive  the  defendant  of  the  right  which 
accrued  to  him  when  the  writ  became  more  than  a  year  old  {Doyle  v. 
Kaufman,  1878,  3  Q.  B.  D.  340 ;  Eewett  v.  Barr,  [1891]  1  Q.  B.  98). 

{dC)  Concurrent  Writ  of  Summons. — So  long  as  the  original  writ  has 
been  kept  alive  by  renewal  in  proper  time,  the  Statute  of  Limitations 
cannot  intervene  so  as  to  prevent  the  Court  from  extending  the  time 
for  the  issue  of  a  concurrent  writ  {Smal;page  v.  Tonge,  1886,  17  Q.  B.  D. 
644). 

(e)  Pleadings. — Where  a  statement  of  claim  was  delivered  after  the 
time  limited,  the  Court  extended  the  time  {Canadian  Oil  Works  Co. 
V.  Hay,  1878,  W.  N.  107);  and  as  to  reply  and  joinder  of  issue,  see 
Eaton  V.  Storer,  1882,  22  Ch.  D.  91 ;  Earp  v.  Henderson,  1876,  3  Ch.  D. 
254,  259. 

(/)  Order  to  Dismiss  Conditionally. — When  an  action  is  ordered  to 
be  dismissed  unless  the  plaintiff  does  some  act  in  a  limited  time,  and 
the  plaintiff  fails  to  do  the  act  specified,  the  action  is  dead  and  enlarge- 
ment of  time  cannot  be  obtained  {Scri'pt  Phonography  Co.  v.  Gregg,  1890, 
59  L.  J.  Ch.  406  ;  Whistler  v.  Hancock,  1878,  3  Q.  B.  D.  83 ;  King  v. 
Davenport,  1879,  4  Q.  B.  D.  402),  though  the  Court  may  extend  the  time 
for  appealing  against  the  conditional  order  to  dismiss,  even  though  the 
action  has  become  dismissed  by  non-compliance  with  its  conditions 
{Burke  v.  Booney,  1879,  4  C.  P.  D.  226;  Carter  v.  Stuhls,  1880,  6  Q.B.D. 
116). 

{g)  Consent  Order. — The  time  limited  by  a  consent  order  can  only  be 
extended  by  order  made  by  consent  {Australasian,  etc.,  Co.  v.  Walter, 
[1891]  W.  N.  170). 

(Ji)  Award. — The  time  for  making  an  award  under  a  submission  may 
be  enlarged  from  time  to  time  by  the  arbitrators  (Arbitration  Act,  1889, 
Sched.  I.  (c)),  or  by  the  Court  or  a  judge,  whether  the  time  has  expired 
or  not  {ibid.,  s.  9),  and  even  after  the  award  has  been  made  {Lord  v.  Lee, 
1868,  L.  R.  3  Q.  B.  404;  May  v.  Harcourt,  1884,  13  Q.  B.  D.  688).  The 
time  for  setting  aside  an  award  may  be  extended  by  order  {In  re  Oliver 
&  Scott's  Arbitration,  1889,  43  Ch.  D.  310).  This  power  extends  to 
arbitrations  under  the  Public  Health  Act,  1875,  s.  180,  subs.  9  {Knowles 
V.  Corporation  of  Bolton,  [1900]  2  Q.  B.  253;  Warburton  v.  Haslingdon 
Local  Board,  1879,  48  L.  J.  C.  P.  451). 

{j)  Notice  of  Trial. — The  power  under  Order  64,  r.  7,  to  enlarge  or 
abridge  times  fixed  by  the  rules  applies  only  where  an  act  has  to  be 
done  or  proceeding  taken  within  a  limited  time.      It  does  not  apply 
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at  all  to  notice  of  trial  under  Order  36,  r.  12,  because  that  rule  provides 
that  if  the  plaintiff  does  not  take  the  proceeding  within  the  time  named 
the  defendant  may  do  so.  But  Order  36,  r.  12,  itself  empowers  the 
Court  or  a  judge  to  extend  the  time. 

(k)  New  Trial. — There  is  jurisdiction  to  extend  the  time  for  moving 
for  a  new  trial  {Purnell  v.  G.  W.  Ely.  Co.,  1876,  1  Q.  B.  D.  636). 

(Z)  Bill  of  Sale. — The  Court  has  jurisdiction  to  extend  the  time  for 
registration  of  a  bill  of  sale  (Bills  of  Sale  Act,  1878,  41  &  42  Vict.  c.  31, 
8.  14). 

(m)  Companies  Winding  Up. — The  general  power  of  the  Court  to 
extend  the  time  applies  to  an  application  under  the  Companies  Winding- 
Up  Acts  to  vary  the  list  of  contributories  (see  Companies  Winding-Up 
Eules,  1890,  r.  88),  and  to  an  appeal  from  the  rejection  of  a  proof  of  debt 
{ibid.,  rr.  Ill,  122  (2)),  and  to  the  time  within  which  the  liquidator  must 
decide  on  a  proof  {ihid.,  r.  120). 

(n)  Setting  Aside  Judgment  after  Non-appearance  at  Trial.  —  The 
time  fixed  by  E.  S.  C.  Order  36,  r.  33,  for  applying  to  set  aside  a 
judgment  so  obtained  may  in  a  proper  case  be  extended  (Bradshaw  v. 
Warlow,  1886,  32  Ch.  D.  403). 

III.  In  Bankruptcy. 

The  Court,  or  judge,  or  registrar  in  chambers  may  extend  or  abridge 
(see,  however.  Abridgment,  infra)  the  time  limited  by  the  Bankruptcy 
Act  or  Eules,  either  before  or  after  the  expiration  thereof,  upon  such 
terms  as  may  be  just  (Bankruptcy  Act,  1883,  s.  105  (4) ;  Bankruptcy 
Eules,  1886,  1890,  r.  351;  In  re  Price;  Ex  parte  Foreman,  1884, 
13  Q.  B.  D.  466).  Where  the  registrar  fixes  a  day  for  hearing  an 
application  to  discharge  a  bankruptcy  notice,  and  it  cannot  be  heard 
till  later,  he  is  bound  to  give  the  necessary  extension  of  time  (Bank- 
ruptcy Eules,  1886,  1890,  r.  139).  The  month's  time  for  service  of  a 
bankruptcy  notice  is  subject  to  the  power  to  extend  time  {ibid.,  r.  140) ; 
also  the  times  limited  for  admission  or  rejection  of  proof  of  delDt 
{ibid.,  rr.  227,  227a,  228),  and  delivery  of  debtor's  statement  of  affairs 
(Bankruptcy  Act,  1883,  46  &  47  Vict.  c.  52,  s.  16  ;  Bankruptcy  Eules, 
1886,  1890,  r.  218),  and  the  acceptance  by  creditors  of  a  composition 
or  scheme  (Bankruptcy  Act,  1883,  s.  20);  also  the  time  allowed  a 
trustee  to  disclaim  onerous  property  (Bankruptcy  Act,  1890,  53  &  54 
Vict.  c.  71,  s.  13),  and  the  time  fixed  for  the  first  meeting  of  creditors 
(Bankruptcy  Act,  1883,  Sched  I.  1). 

See  Ex  parte  Tucker,  1879,  12  Ch.  D.  308.     As  to  extension  of  time 
to   appeal,   the   general   principles  defined,  supra,  II.  2  {a).  Appeals 
apply  in  bankruptcy.     See  also  Arden  v.  Deacon,  1884,  51  L.  T.  712 
In  re  Player,  1885,  W.  N.  216  ;  Ex  parte  Saffery,  1877,  5  Ch.  D.  365 
Ex  parte  Ward,  15  Ch.  D.  292 ;  Ex  parte  Hayivard,  1871,  L.  E.  6  Ch. 
546. 

Some  good  reason  should  be  given  for  extension  of  time,  and  terms 
will  probably  be  imposed  if  the  rights  of  others  are  in  any  way  affected. 
See  Williams,  Bankruptcy  Practice,  9th  ed.,  361,  and  In  re  Price;  Ex 
parte  Foreman,  1884,  13  Q.  B.  D.  466. 

The  time  for  hearing  a  petition  will  not  be  extended  beyond  fourteen 
days  from  the  time  fixed  for  hearing,  unless  the  Court  is  satisfied 
that  the  extension  will  be  prejudicial  to  the  general  body  of  creditors 
(Bankruptcy  Eules,  1886,  1890,  r.  168). 
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A  debtor  requiring  an  extension  of  time  for  filing  his  statement  of 
affairs  may  obtain  such  extension  by  applying  to  the  Official  Receiver 
(see  and  compare  Bankruptcy  Eules,  1886,  1890,  r.  218,  and  Bankruptcy 
Act,  1883,  s.  16  (2)).  The  time  for  hearing  a  creditor's  petition  may  be 
extended  if  personal  service  of  the  petition  cannot  be  effected  (Bank- 
ruptcy Eules,  1886,  1890,  r.  154). 

IV.  In  County  Coukts. 

Parties  may  by  consent  enlarge  or  abridge  any  of  the  times  fixed  by 
rule  or  statute  (consult,  however,  as  to  statutory  times,  I.  supra)  for 
taking  any  step,  or  filing  any  document,  or  giving  any  notice  in  any 
action  or  matter. 

Where  such  consent  cannot  be  obtained,  either  party  may  apply  to 
the  judge  or  registrar,  on  notice  to  the  non-consenting  party  for  an  order 
to  enlarge  or  abridge  the  time,  and  such  order  may  be  made  although 
the  application  for  it  is  not  made  until  after  the  expiration  of  the  time 
allowed  or  appointed  (County  Court  Rules,  1903,  1904,  Order  54,  r.  12). 


ABRIDGMENT    OF    TIME. 

I.  Time  Fixed  by  Statute. 

As  to  statutory  time,  the  rule  as  to  abridgment  is  the  same  as  in  the 
case  of  extension,  namely,  that  where  a  time  is  fixed  by  statute,  such 
time  can  only  be  altered  by  a  subsequent  statute,  unless  express  power 
is  given  by  the  statute  to  extend  or  abridge  the  times  fixed  under  it. 
As  to  the  power  of  the  Rule  Committee,  acting  under  the  authority 
of  the  Judicature  Acts,  to  make  rules  of  Court  dealing  with  practice 
and  procedure,  and  in  such  matters  altering  times  fixed  by  statute,  or 
giving  power  under  its  rules  to  enlarge  such  times,  see  Extension,  I. 
supra,  and  In  re  Oliver  &  Scott's  Arbitration,  1889,  43  Ch.  D.  310,  there 
cited. 

II.  In  Legal  Proceedings. 

1.  In  the  High  Court. — In  any  cause  or  matter  in  the  High  Court, 
the  Court  (judge  or  Master  in  chambers)  has  the  same  power  to  abridge 
as  to  enlarge  the  times  fixed  by  rules  of  Court  or  order  (R.  S.  C, 
Order  64,  r.  7).  In  divorce  causes  the  practice  is  regulated  by  Divorce 
Rules,  1865,  r.  121,  which  gives  power  to  enlarge,  but  not  to  abridge, 
time.  As  to  the  power  of  the  Court  to  enlarge  and  abridge  time  in 
other  actions  in  the  High  Court  in  the  case  of  appeals,  renewal  of  writs 
of  summons,  issue  of  concurrent  writs,  delivery  of  pleadings,  conditional 
orders  to  dismiss,  consent  orders,  setting  aside  awards,  motion  for  new 
trial,  etc.,  see  Extension,  II.  supra. 

In  considering  the  cases  there  cited,  it  must  be  borne  in  mind  that 
while  there  is  nominally  the  same  power  to  abridge  as  to  enlarge  time 
in  proceedings  in  the  High  Court,  there  must  in  the  nature  of  things 
be  a  great  difference  between  the  two.  An  application  to  enlarge 
time  is  an  appeal  to  the  Court  for  increased  facilities  to  carry  on  the 
action,  and  the  Court  in  such  a  case  is  always  disposed  to  act  with 
clemency  towards  the  applicant,  provided  he  can  show  that  his  opponent 
will  not  thereby  be  injuriously  affected.  But  an  application  by  a  party 
to  abridge  the  time  allowed  to  his  opponent  for  any  act  to  be  done  under 
the  rules  would  not,  it  is  presumed,  be  granted  except  by  consent.    And 
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even  an  application  by  a  party  to  abridge  the  time  allowed  to  himself 
under  the  rules  would,  before  it  could  be  entertained,  have  to  be  con- 
sidered in  the  light  of  the  effect  such  abridgment  would  have  upon  the 
position  of  his  opponent  (see  Saunders  v.  Pawky,  infra). 

In  the  case  of  renewal  of  a  writ,  the  Court  will  refuse  to  extend  the 
time  if  by  so  doing  the  defendant  were  to  be  deprived  of  the  benefit  of 
the  statute  {Hewett  v.  Barr,  [1891]  1  Q.  B.  98).  And  seeing  that  it  has 
been  held  that  the  power  to  enlarge  time  cannot  be  exercised  so  as  to 
alter  the  relative  times  for  doing  acts  fixed  by  the  rules  to  be  done  in 
a  certain  order  of  sequence  {In  re  Pilcher,  1879,  11  Ch.  D,  905),  or 
where,  on  the  failure  of  one  party  to  do  an  act  in  a  limited  time,  the 
other  has  the  right  to  do  it  {Saunders  v.  Pawley,  1885,  14  Q.  B.  D.  234), 
as  in  the  case  of  service  of  notice  of  trial,  so  it  may  be  assumed  that 
the  same  principle  would  be  applied  with  greater  strictness  to  any 
application  to  abridge  time. 

2.  In  Bankruptcy. — Subject  to  the  foregoing  remarks,  the  Court  in 
bankruptcy  has  power  under  special  circumstances,  and  for  good  cause 
shown,  to  extend  or  abridge  the  time  appointed  by  rules  of  Court  or 
order  for  doing  any  act  or  taking  any  proceeding  (Bankruptcy  Eules, 
1886,  1890,  r.  351).  The  Court  has  express  power  to  abridge  the  time 
fixed  for  notice  to  commit  a  debtor  under  the  Bankruptcy  Acts  (Bank- 
ruptcy Eules,  1886,  r.  86) ;  also  the  time  fixed  (eight  days  from  service) 
for  the  hearing  of  a  creditor's  bankruptcy  petition,  where  the  act 
of  bankruptcy  alleged  is  that  the  debtor  has  filed  a  declaration  of 
inability  to  pay  his  debts,  or  where  it  is  proved  that  the  debtor  has 
absconded,  or  in  any  other  case  for  good  cause  shown  (Bankruptcy 
Rules,  1886,  1890,  r.  157  (2)).  See  further,  as  to  the  exercise  of  the 
power  given  by  this  rule.  Extension,  III.  supra. 

3.  In  County  Courts. — In  County  Court  proceedings,  parties  may 
by  consent  enlarge  or  abridge  any  time  fixed  by  rule  or  statute  (see, 
however,  as  to  statutes,  Extension,  I.  supra)  for  taking  any  steps,  or 
filing  any  document,  or  giving  any  notice  in  any  action  or  matter 
(County  Court  Rules,  1903,  1904,  Order  54,  r.  12). 

Time  in  Contract. — Prior  to  the  Judicature  Act,  1873, 
stipulations  in  a  contract  as  to  time  were  generally  deemed  to  be  of  the 
essence  of  the  contract  at  law ;  and  it  was  necessary,  in  order  to  main- 
tain an  action  for  damages  for  breach  of  contract,  for  the  plaintiff  to 
show  that  he  was  ready  and  willing  to  perform  his  part  of  the  contract 
at  the  precise  time  or  times  appointed  for  such  performance  {Nolle  v. 
Edwardes,  1877, 5  Ch.  D.  378 ;  Sanson  v.  Bhodes,  1840,  8  Sco.  544 ;  54  R.  R. 
775 ;  Parkin  v.  TJiorold,  1852, 16  Beav.  59  ;  Wilde  v.  Fort,  1812, 4  Taun. 
334 ;  13  R.  R.  616).  But  in  equity,  where  the  contract  was  of  such  a  nature 
as  to  be  subject  to  the  jurisdiction  of  the  Court  of  Chancery  to  decree 
specific  performance,  e.g.  a  contract  for  the  sale  of  land,  stipulations  as 
to  time  were  not  deemed  to  be  of  the  essence  of  the  contract,  unless 
they  were  made  so  either  expressly  or  by  necessary  implication ;  and 
the  Court  would  enforce  specific  performance,  notwithstanding  the 
failure  of  the  plaintiff  to  keep  to  the  dates  assigned,  either  for  com- 
pletion of  the  contract  or  for  steps  towards  completion,  provided  it 
could  do  justice  between  the  parties,  and  provided  there  was  nothing 
in  the  express  stipulations  between  the  parties,  the  nature  of  the 
property,  or  the  surrounding  circumstances  which  would  make  it 
inequitable  to  interfere  with  and  modify  the  legal  right  of  the  defendant 
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to  repudiate  the  contract  {Tilley  v.  Thomas,  1867,  L.  E.  3  Ch.  61 ;  Seton 
V.  Slade,  1802,  7  Ves.  Jun.  265 ;  6  E.  E.  124 ;  Roberts  v.  Berry,  1853, 
3  De  G.,  M.  &  G.  284;  43  E.  E.  112;  Hanslip  v.  Padwich,  1850,  5  Ex. 
Eep.  615,  623 ;  Parkin  v.  Thorold,  1852, 16  Beav.  59  ;  51  E.  E.  698).  And 
the  Judicature  Act,  1873,  36  &  37  Vict.  c.  66,  s.  25  (7),  provides  that 
stipulations  in  contracts,  as  to  time  or  otherwise,  which  would  not 
before  the  Act  have  been  deemed  to  be  or  to  have  become  of  the  essence 
of  such  contracts  in  a  Court  of  equity,  shall  receive  in  all  Courts  the 
same  construction  as  they  would  have  received  in  equity. 

The  effect  of  the  Judicature  Act  is  not  to  extend  to  all  contracts 
the  equitable  principle  that  stipulations  as  to  tivaQ  qxq 'primd  facie  not 
of  the  essence  of  the  contract,  but  only  to  apply  that  principle  to  actions 
on  the  common-law  side  for  damages  in  such  cases  as  purchases  and 
sales  of  land,  in  respect  of  which  the  Court  of  Chancery  would  formerly 
have  entertained  an  action   for  specific  performance.      To  apply  the 
principle  to  mercantile  contracts  would  be  dangerous  and  unreasonable 
{j)er  Cotton,  L.J.,  in  Beuter  v.  Sala,  1879,  4  C.  P.  D.  239,  249).     With 
regard  to  contracts  for  the  sale  of  goods,  the  Sale  of  Goods  Act,  1893, 
s.  10,  provides  that  unless  a  different  intention  appears  from  the  terms 
of  the  contract,  stipulations  as  to  time  of  payment  are  not  deemed  to 
be  of  the  essence  of  a  contract  of  sale;   and  that  whether  any  other 
stipulation  as  to  time  is  of  the  essence  of  the  contract  or  not  depends 
on  the  terms  of  the  contract.     In  Bowes  v.  Shand,  1877,  2  A  pp.  Cas. 
455,  where  rice  was  bought  to  be  shipped  during  March  and  (or)  April, 
it  was  held  that  the  time  of  shipment  was  essential,  and  that  the  buyer 
was  not  bound  to  accept  rice  which  was  shipped  during  February  (see 
also  Beuter  v.  Sala,  supra).     Even  in  cases  where  the  equitable  doctrine 
applies,  stipulations  as  to  time  will  be  deemed  of  the  essence  of  the 
contract  if  from  the  terms  of  the  contract,  the  nature  of  the  property, 
or  the  surrounding  circumstances,  it  appears  that  they  were  so  intended 
by  the  parties  (Withy  v.  Cottle,  1823,  Turn.  &  E.  78  ;  23  E.  E.  187). 
Thus,  where  a  contract  for  the  sale  of  leaseholds  contained  a  condition 
"  that  if,  from  any  cause  or  circumstance  whatever,  the  purchase  should 
not  be  completed  "  on  a  certain  date,  the  vendor  should  "  be  at  liberty 
to  annul  the  contract,"  and  the  purchaser  refused  to  pay  the  purchase- 
money  on  the  day  fixed,  the  only  requisitions  still  remaining  open  being 
as  to  the  registration  of  a  deed,  and  the  sufficiency  of  a  stamp,  which 
the  vendor  undertook  to  supply,  it  was  held  that  time  was  made  essential 
by  the  condition,  and  that  the  vendor  was  justified  in  refusing  to  com- 
plete (Hudson  V.  Temple,  1861,  29  Beav.  536  ;  54  E.  E.  735).     So  where 
a  person  purchased  a  leasehold  house  for  his  own  residence,  the  contract 
providing  that  possession  should  be  delivered  by  a  certain  day,  it  was 
held  that  time  was  of  the  essence  of  the  contract,  and  that  the  vendor 
was  bound  to  give  possession,  with  a  good  title  shown,  on  that  day 
(Tilley  v.  Thomas,  1867,  L.  E.  3  Ch.  31).     So,  in  the  case  of  a  contract 
for  the  sale  of  a  public-house  as  a  going  concern  (Cowles  v.  Gale,  1871, 
L.  E.  7  Ch.  12 ;  Day  v.  Luhke,  1868,  L.  E.  5  Eq.  336 ;  Coslake  v.  Till, 
1826,  1   Euss.  376 ;    25  E.  E.  75),  or  for   a  lease  of  working  mines 
(Macbryde  v.  Weekes,  1856,  22  Beav.  533 ;  52  E.  E.  1214),  or  for  the 
sale  of  a  reversionary  interest  (Patrick  v.  Milner,  1877,  2  C.  P.  D.  342), 
stipulations  as  to  time  are  deemed  to  be  of  the  essence  of  the  contract 
unless  a  contrary  intention  appears.     If,  however,  it  is  provided  in  such 
a  case  that  in  the  event  of  the  contract  not  being  completed  by  the 
day  appointed,  the  purchaser  shall  pay  interest  on  the  purchase-money 
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from  that  day,  the  time  fixed  for  completion  will  not  be  deemed  essential, 
because  such  a  provision  clearly  shows  that  the  parties  did  not  intend 
the  time  so  fixed  to  be  of  the  essence  of  the  contract  {Patrick  v.  Milner, 
1877,  2  C.  P.  D.  342;  Hatten  v.  Russell,  1888,  38  Ch.  D.  334). 

In  exercising  an  option  or  power  of  repurchase,  the  time  limited  for 
the  exercise  of  sucli  option  or  power  must  be  precisely  observed  {Barrell 
V.  Sabine,  1684,  1  Vern.  268;  23  E.  K.  462  ;  Ranelagh  v.  Melton,  1864, 
2  Drew.  &  Sm.  278  ;  62  E.  E.  627  ;  DihUns  v.  Dihlins,  [1896]  2  Ch.  348). 

Where  time  is  not  originally  of  the  essence  of  a  contract,  but  there 
is  unreasonable  delay  by  one  of  the  parties,  the  other  party  may  by 
notice  fix  a  reasonable  time  for  completion,  and,  in  default  of  completion 
within  that  time,  abandon  the  contract  {Taylor  v.  Brown,  1839,  2  Beav. 
180 ;  48  E.  R.  1149 ;  50  E.  E.  152).  But  such  a  notice  is  ineffectual  if  the 
time  therein  limited  for  completion  is  unreasonably  short,  having  regard 
to  the  circumstances,  and  to  what  remains  to  be  done,  in  order  to  com- 
plete the  transaction,  at  the  time  when  the  notice  is  given  {Green  v.  Sevin, 
1879,  13  Ch.  D.  589 ;  Crawford  v.  Toogood,  1879,  13  Ch.  D.  153 ;  Pegg 
V.  Wisden,  1852,  16  Beav.  239;  51  E.  E.  770). 

In  the  absence  of  any  express  stipulation  as  to  the  time,  within 
which  a  contract  is  to  be  performed,  the  law  implies  a  promise  by  each 
party  to  perform  his  part  of  the  agreement  within  a  reasonable  time 
{Postlethwaite  v.  Freeland,  1880,  5  App.  Cas.  599 ;  Ford  v.  Cotesworth, 
1868,  L.  E.  4  Q.  B.  127).  As  to  the  meaning  of  the  expressions  "  forth- 
with," "as  soon  as  possible,"  "directly,"  see  Staunton  v.  Wood,  1851, 
16  Q.  B.  638 ;  Hydraulic  Engineering  Co.  v.  M'Haffie,  1878,  4  Q.  B.  D.  670  ; 
Duncan  v.  Topham,  1849,  8  C.  B.  225 ;  and  as  to  the  meaning  of  the  term 
"  month,"  and  the  computation  of  time  generally,  see  Month  ;  Time, 
Computation,  Etc. 

Time  Immemorial.— See  Custom,  Vol.  IV.,  at  p.  273. 

Tipstaff. — An  officer  appointed  originally  by  the  Marshal  of 
the  Queen's  Bench  prison  for  the  common  law  Courts,  and  by  the 
Marshal  of  the  Fleet  prison  for  the  Lord  Chancellor.  On  the  abolition 
of  the  Elect  and  Marshalsea  prisons  the  appointment  of  the  officer  vested 
in  the  Lord  Chancellor  and  the  Lord  Chief-Justice  of  the  Queen's  Bench 
(now  of  England)  (25  &  26  Vict.  c.  104,  s.  10). 

From  1862  till  the  Judicature  Acts  he  acted  as  officer  of  the  superior 
Courts  to  arrest  and  convey  to  the  Queen's  prison  persons  committed 
there  by  the  order  of  these  Courts.  He  now  acts  in  that  capacity  for 
the  Supreme  Court,  and  on  an  order  of  committal  arrests  or  takes  into 
custody  such  persons  if  within  the  precincts  of  the  Court,  and  conveys 
them  under  order  of  the  Court  to  Holloway  prison,  which  is  now  used  as 
the  Queen's  Phison.  Writs  of  attachment,  as  distinguished  from  orders 
of  committal,  are  usually  directed  to  and  executed  by  the  sheriff  of  the 
district  in  which  the  offender  is,  and  not  by  an  officer  of  the  Court ;  and 
the  tipstaff  rarely  acts,  even  on  a  committal  order,  unless  the  offender  is 
in  Court  (see  Oswald  on  Contempt,  1892  ed.,  115-161). 

The  office  is  distinct  from  that  of  Serjeant-at-Arms  to  the  Lord 
Chancellor  (see  G—  v.  L—,  [1891]  3  Ch.  126  and  128ti.). 

Tithes. 

Definition. 

The  word  tithe  (Scotch,  teinds ;  Norman-French,  JDismes)  means 
properly  a  tenth.     Tithes  are  defined  in  the  canon  law  as  omnium 
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honoi'um  licite  qucesitorum  quota  pars  Deo  divind  constitutione  debita.     The 
legal  definition  of  the  term  in  English  law  is  more  restricted,  being — 

A  tenth  part,  or  some  other  thing  in  heu  thereof,  of  all  the  increase  yearly 
arising  forth  of  the  profits  of  the  land  and  stock  or  raised  by  the  industry  of 
the  parishioner,  and  properly  due  to  the  clergy  that  have  the  cure  of  souls  in 
the  parish  where  they  arise 

(Degge,  Parsons  Councillor,  pt.  i.  c.  1). 

The  difference  between  the  view  of  the  canon  and  the  common  law, 
it  may  be  remarked,  is  twofold.  In  the  first  place,  the  English  legal 
view  of  tithes  does  not  admit  that  they  are  of  divine  origin,  but  merely 
states  that  they  are  due  by  the  law  of  the  land  {dej'ure  terrce).  In  the 
second  place,  the  English  law  does  not  make  tithes  payable  from  the 
personal  labour  or  gains  of  the  parishioner  (except  by  special  custom), 
but  only  from  things  which  are  produced  upon  or  derive  their  subsistence 
from  the  lands  of  the  parishioner. 

Several  Modes  of  Tithes. 

Tithes  are  divided  into  prsedial,  mixed,  and  personal  tithes.  They 
are  also  divided  into  great  and  small  (or  privy)  tithes. 

Praedial  tithes  are  tithes  which  arise  immediately  from  the  land, 
either  spontaneously  or  by  manurance,  as  of  corn,  hay,  wood,  herbs, 
fruits,  etc. 

Mixed  tithes  are  the  tithe  not  of  the  produce  of  the  land  but  of 
animals  and  animal  products,  as  calves,  lambs,  chickens,  wool,  milk, 
cheese,  etc. 

Personal  tithes  are  the  tenth  part  of  the  clear  gain  arising  from 
a  man's  work,  ex  operd  personali. 

At  common  law,  apart  from  custom,  tithe  was  payable  of  such  things 
only  as  yield  an  annual  increase  by  the  act  of  God,  but  by  custom  other 
things  may  be  tithable.  And  even  at  common  law  there  were  certain 
exceptions,  e.g.  sylva  ccedua.  In  view  of  the  fact  that  tithe  has  been 
commuted  into  a  rent-charge,  these  divisions  are  not  of  much  practical 
importance. 

Tithes  are  also  divided  into — 

(1)  Great  tithes. 

(2)  Small  tithes. 

Great  tithes  are  hay,  corn,  and  wood. 

Small  tithes  are  prsedial  tithes  of  other  kinds,  together  with  mixed 
and  personal  tithes.  By  custom,  wood  may  also  be  a  small  tithe.  These 
great  and  small  tithes  thus  were  also  known  as  rectorial  and  vicarial 
tithes,  because  the  great  tithes  were  payable  to  the  rector  and  the  small 
tithes  to  the  vicar. 

Historical  Summary. — The  Tithe  on  Abbey  Lands. 

Tithes,  it  is  scarcely  necessary  to  state,  were  payable  by  the  Jews 
under  the  Levitical  law.  There  is,  however,  no  special  mention  of  their 
payment  in  the  Western  Church  until  the  beginning  of  the  fifth  century, 
nor  are  they  mentioned  in  any  code  of  canon  law  before  the  eighth 
century.  In  the  eighth  century,  however,  the  legal  obligation  to  pay 
tithes  on  the  Continent  was  enforced  by  a  law  of  the  Emperor  Charles 
the  Great  (Charlemagne),  a.d.  799. 


TITHES  111 

In  England  the  payment  of  tithes  as  a  duty  was  probably  inculcated 
by  the  Church  soon  after  the  conversion  of  the  island  to  Christianity. 
The  duty  in  the  earlier  times  would,  however,  seem  to  have  been  satisfied 
by  a  gift  directly  to  the  poor  or  to  strangers,  or  in  the  case  of  a  layman 
by  a  gift  to  the  donor's  church.  In  the  earliest  period  such  tithes  were 
probably  paid  into  a  common  diocesan  fund,  of  which  the  bishop  was 
treasurer.  Gradually  the  law,  both  ecclesiastical  and  civil,  commenced 
to  recognise  the  payment  of  prsedial  tithes  as  a  right  to  be  enforced. 

Tithes  by  the  Anglo-Saxon  codes  were  required  to  be  paid  at  certain 
seasons  according  to  the  nature  of  the  objects  tithable,  but  prior  to  a  law 
of  King  Edgar,  about  a.d.  970,  neither  civil  nor  ecclesiastical  laws  dealt 
with  the  subject  of  the  appropriation  of  tithes.  Appropriation  would 
appear  to  have  been  determined  by  custom,  and  the  general  presumption 
was  that  tithes  were  payable  to  the  "  old  minsters  "  or  mother  churches, 
which  were  for  the  most  part  monastic  or  conventual.  The  laws  of 
Edgar  provide  that  tithes  be  rendered  to  the  old  minster  to  which  the 
district  belongs ;  but  allow  any  person  who  has  on  his  bocland  (private 
estate)  a  church  at  which  there  is  a  burial-place  to  give  one-third  of  his 
own  tithe  to  the  church.  The  view  of  Lord  Selborne  (Ancient  Facts  and 
Fictions  concerning  Churches  and  Tithes,  ch.  x.)  is  that  these  "  manorial " 
churches  represent  the  present  parish  churches,  and  that  by  a  gradual 
process  the  landowners  in  the  mass  appropriated  the  whole  of  the  tithes 
to  their  parish  church.  Such  appropriations  when  made  were  recognised 
as  lawful  by  Urban  ii.  at  the  Council  of  Clermont,  1095,  though  the 
practice  was  condemned.  By  the  thirteenth  century,  though  the  former 
state  of  things  was  not  altogether  forgotten,  it  was  recognised  as  part  of 
the  general  law  of  the  land  that  every  parson  or  rector  of  a  parish  was 
at  law  entitled  to  tithes  of  all  the  lands  within  the  boundaries  of  his 
parish.  It  has  generally  been  supposed  that  the  loss  by  laymen  of  their 
rights  to  appropriate  their  tithes  to  whatever  church  or  monastery  they 
desired  was  due  to  some  canon  or  papal  rescript  of  this  period ;  but  the 
subject  is  one  on  which  it  is  impossible  to  speak  with  certainty. 

This  change,  however  it  came  about,  left  untouched  the  prescriptive 
rights  of  ecclesiastical  persons  or  bodies  to  any  tithes  within  parishes 
which  they  had  previously  acquired.  Such  tithes,  which  became  known 
as  portions  of  tithes,  continued  to  exist,  under  the  name  of  "  portions  of 
tithes,"  quite  distinct  from  the  rectorial  tithes  in  the  same  parish. 

It  should  also  be  remembered  that  in  many  parishes  the  rectors 
were  ecclesiastical  corporations  aggregate,  generally  monastic,  and  that 
the  churches  were  served  by  vicars,  who  were  not  entitled  to  the 
tithes  (see  articles  Lay  Impkopkiator ;  Perpetual  Curate;  Eector; 
Vicar). 

At  a  later  period,  however,  vicarages  were  endowed  with  the  small 
tithe  and  a  portion  of  the  glebe,  in  some  places  with  portions  of  the  great 
tithe  (as  to  this,  see  article  Vicar).  In  places  within  the  compass  of 
no  certain  parish,  tithes  may  be  exacted,  and  such  tithes  belong  to  the 
Crown,  and  may  be  granted  at  its  pleasure.  By  custom,  however,  a 
rector  or  vicar  may  have  by  prescription  a  right  to  such  tithes.  Lands 
lying  within  the  precincts  of  a  forest,  if  in  the  hands  of  the  king  or  his 
lessee,  paid  no  tithes ;  but  not  if  they  were  in  the  hands  of  his  feoffee. 
If  the  forest  was  disafforested,  it  became  liable  to  tithes. 

Glebe  lands  in  the  possession  of  the  rector  were  not  burdened  with 
payments  of  tithe  to  the  vicar ;  nor  if  in  the  possession  of  the  vicar  did 
they  pay  tithes  to  the  rector,  unless  the  vicar  had  made  them  over  to  a 
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lessee  or  feoffee.  If,  however,  the  vicar  was  specially  endowed  with  the 
"  small "  tithes,  they  were  payable  to  him  by  the  rector.  If  the  rector 
let  his  rectory,  reserving  the  glebe  lands,  he  had  to  pay  tithe  to  the 
lessee.  Sec.  6  of  the  Tithe  Act,  1839,  2  &  3  Vict.  c.  62,  provides  for  the 
merger  of  tithe  and  tithe  rent-charge  arising  out  of  glebe  lands,  where 
such  lands,  and  the  tithe  or  tithe  rent-charge  arising  in  respect  thereof, 
shall  belong  to  the  same  person  in  virtue  of  his  benefice. 

Monastic  communities  were  not  exempt  from  payment  of  tithe  either 
by  the  canon  or  civil  law.  They  were,  however,  exempted  by  Pope 
Pascal  II.  (1099-1108)  as  to  lands  in  their  own  occupation;  but  the 
exemption  was  subsequently  restricted  by  Pope  Hadrian  iv.  (1153-1159) 
to  the  Knights  Templars,  the  Knights  Hospitallers,  and  the  Cistercians, 
to  whom  Innocent  iii.  added  the  Pra3monstratenses.  A  canon  of  the 
Council  of  Lateran,  1215,  restrained  the  exemption  to  lands  in  their 
possession  at  the  date  of  the  Council,  and  subsequent  attempts  on  the 
part  of  the  Cistercians  to  exempt  their  lands  let  out  to  farm  were 
restrained  by  the  Act  2  Hen,  iv.  c.  4. 

The  Order  of  the  Knights  Templars  was  dissolved  in  the  reign  of 
Edward  ii.,  and  certain  alien  priories,  to  the  number  of  196,  dependent 
on  foreign  religious  houses,  were  dissolved  by  2  Hen.  v.,  and  their  pro- 
perty seized  into  the  hands  of  the  Crown.  The  statute  provided  that, 
notwithstanding  this,  the  farmers  and  all  occupiers  in  the  manors,  lands, 
tenements,  and  all  other  possessions  of  such  aliens  should  pay  their 
tithes;  and  it  was  held  in  Page  v.  Wilson,  1821,  2  Jac.  &  W.  513  (see 
also  Penfold  v.  Groome,  1821,  2  Jac.  &  W.  534;  2  E.  &  Y.  536),  that 
although  the  lands  of  these  priories  had  been  held  to  be  discharged  from 
tithe  before  the  time  of  living  memory,  they  had  ceased  to  be  exempt 
after  they  came  into  the  hands  of  the  Crown.  The  dissolution  of  the 
monasteries  was  in  the  main  the  work  of  the  reign  of  Henry  viil.,  the 
statutes  by  which  the  dissolution  of  the  religious  corporations  and  the 
vesting  of  their  property  in  the  Crown  were  mainly  effected  being 
31  Hen.  viii.  c.  13;  32  Hen.  viii.  c.  7;  32  Hen.  viii.  c.  24;  1  Edw.  vi. 
0.  14;  2  &  3  Edw.  vi.  c.  13 ;  1  &  2  Phil.  &  Mary,  c.  17. 

The  greater  monasteries,  that  is  to  say,  monasteries  of  the  yearly 
value  of  £200  a  year  or  upwards,  were  dissolved  by  31  Hen.  viii.  c.  13. 
This  Act,  s.  21,  provides  that  the  King,  and  all  and  every  such  persons, 
their  heirs  and  assigns,  to  whom  grants  of  the  property  of  the  dissolved 
bodies  have  or  shall  be  made,  "  shall  hold  and  enjoy  as  well  the  s'd  par- 
sonages appropriate  tithes,  pensions,  and  portions  of  the  s'd  monasteries, 
abbathies,  priories,  nunneries,  colleges,  hospitals,  houses  of  friars,  and 
other  religious  and  ecclesiastical  houses  and  places,  sites,  cites,  circuits, 
precincts,  manors,  messuages,  lands,  tenements,  and  other  hereditaments 
— according  to  their  estates  and  titles  discharged  and  acquitted  of  pay- 
ment of  tithe  in  as  large  and  ample  a  manner  as  the  s'd  late  abbots, 
priors,  abbesses,  prioresses,  and  other  ecclesiastical  governors,  governesses, 
or  any  of  them,  had  held,  occupied,  possessed,  used,  retained,  or  enjoyed 
the  same,  or  any  portion  thereof." 

The  effect  of  this  provision  is  that  the  lands  of  monasteries  which 
prior  to  the  dissolution  were  exempt  from  tithe  and  which  were  dissolved 
under  this  Act,  alone  retain  the  exemption  in  the  hands  of  their  lay 
owners. 

(Eor  the  list  of  the  monasteries  dissolved  under  31  Hen.  viii.  c.  13, 
see  Phillimore,  Eccl.  Law,  2nd  ed.,  vol.  ii.  p.  1154-1158.) 

In  the  same  reign  the  Acts  27  Hen.  viii.  c.  20,  and  32  Hen.  viii.  c.  7 
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(now  repealed),  recognised  the  statutory  right  to  payment  of  tithes. 
Those  Acts  were  strengthened  by  the  Act  2  &  3  Edw.  vi.  c.  13  (now 
repealed).  This  Act  provided :  (s.  1)  that  all  persons  shall  thenceforth, 
without  fraud  or  guile,  divide,  set  out,  yield,  and  pay  all  manner  of 
prsedial  tithes ;  (s.  3)  that  any  person  who  had  beasts  or  other  cattle 
tithable  on  any  waste  or  common,  whereof  the  parish  was  not  known, 
should  pay  his  tithes  for  the  increase  of  such  cattle  to  the  parson,  vicar, 
etc.,  where  such  owner  dwelt ;  (ss.  5  and  6)  that  all  barren  and  waste 
ground,  other  than  such  as  was  discharged  from  payment  of  tithe  by 
Act  of  Parliament,  which  had  formerly  paid  no  tithe  by  reason  of  the 
same  barrenness,  should,  if  then  or  thereafter  improved  and  converted 
into  arable  land  or  meadow  within  the  term  of  seven  years  from  the 
date  of  such  improvement,  pay  tithe  for  the  corn  and  hay  growing  upon 
the  same.  The  same  Act  also  enforced  payment  of  personal  tithes  when 
the  same  had  been  paid  for  forty  years  previously,  but  made  an  exception 
in  the  case  of  labourers. 

The  old  law  on  the  subject  of  the  recovery  of  tithes  is  not  now  of 
practical  importance. 

The  ordinary  course  was  to  sue  for  them  in  the  ecclesiastical  Courts, 
and  the  jurisdiction  of  these  Courts  in  this  respect  was  recognised  by 
the  statute  law,  13  Edw.  i. ;  9  Edw.  ii.  st.  21,  c.  1 ;  27  Hen.  viii.  c.  20 ;  32 
Hen.  VIII.  c.  7;  and  2  &  3  Edw.  vi.  c.  13.  The  ecclesiastical  Courts,  however, 
had  no  jurisdiction  to  try  the  right  to  tithe  except  as  between  spiritual 
persons,  and  a  prohibition  would  be  granted  if  they  attempted  to  try  any 
cases  of  modus  (as  to  a  modus,  see  'post)  or  prescription.  Under  the  Act 
2  &  3  Edw.  VI.  c.  13,  above  mentioned,  if  prsedial  tithes  were  subtracted 
or  withheld,  treble  their  value  might  be  recovered  by  action  of  debt  in 
the  common  law  Courts.  Courts  of  equity  also  possessed  a  jurisdiction 
where  a  clear  right  existed  to  decree  an  account  of  payment  of  tithes, 
and  the  jurisdiction  was  generally  exercised  by  the  Equity  Division  of 
the  Court  of  Exchequer;  but  Courts  of  equity  refused  to  enforce  the 
payment  of  double  or  treble  the  amount  of  prsedial  tithes  under  2  &  3 
Edw.  VI.  c.  13. 

Prior  to  the  Tithe  Commutation  Acts  the  ordinary  law  was  varied 
by  the  existence  in  certain  places  of  a  peculiar  mode  of  taking  the  tithe 
modus  decimandi,  ordinarily  called  a  modus.  A  modus  may  be  defined 
as  a  contract  before  the  time  of  legal  memory  between  parties,  by  which 
the  tithe  owner  was  entitled  to  take  a  fixed  sum  in  money,  or  a  quantity 
of  corn  or  other  product,  in  place  of  the  literal  tithe  of  all  the  tithable 
subjects  on  the  land  (see  also  article  Eank  Modus). 

By  the  Tithe  Acts  of  1836,  1837,  1839, 1840, 1842, 1846, 1847, 1860, 
1873,  1878,  1885,  1886,  and  1891,  viz.,  6  &  7  Will.  iv.  c.  71 ;  7  Will.  iv. 
and  1  Vict.  c.  67 ;  1  &  2  Vict.  c.  64 ;  2  &  3  Vict.  c.  62 ;  3  &  4  Vict.  c.  15  ; 
5  &  6  Vict.  c.  54;  9  &  10  Vict.  c.  73;  10  &  11  Vict.  c.  104;  23  &  24 
Vict.  c.  93 ;  36  &  37  Vict.  c.  42 ;  41  &  42  Vict.  c.  42 ;  48  &  49  Vict.  c.  32 ; 
49  &  50  Vict.  c.  54 ;  and  54  Vict.  c.  8,  provision  was  made  for  converting 
tithes,  whether  or  not  payable  under  a  modus  or  composition  order,  into  an 
annual  rent-charge  varying  with  the  price  of  corn.  (It  should  be  remem- 
bered that  the  commutation  of  tithes  under  these  Acts  does  not  mean  the 
commutation  of  existing  tithes  into  a  rent-charge  settled  at  this  moment, 
but  the  "  commutation  of  a  right  to  take  the  tithes  into  the  right  to  take 
a  rent-charge  in  lieu  of  them."  Consequently  lands  not  formerly  liable  to 
tithe  having  been  enclosed  and  cultivated  as  hop  grounds  were  held 
liable  under  6  &  7  Will.  iv.  c.  71,  to  pay  the  extraordinary  charge  (  Walsh 
VOL.  XIV.  8 
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V.  Trimmer,  1867,  L.  E.  2  H.  L.  208).)  This  was  carried  into  effect  by 
Commissioners  appointed  under  the  Act  of  1836,  by  the  name  of  the 
Tithe  Commissioners  for  England  and  Wales,  who  were  successively 
united  with  the  Copyhold  and  the  Inclosure  Commissioners  for  England 
and  Wales,  the  three  bodies  being  finally  by  the  Settled  Land  Act,  1882, 
formed  into  one  body,  termed  the  Land  Commissioners  for  England; 
but  their  powers  are  now  transferred  to  the  Board  of  Agriculture,  now 
the  Board  of  Agriculture  and  Fisheries,  by  the  Act  of  1889  (52  &  53  Vict. 
c.  30)  creating  that  Board.  These  Commissioners  were  empowered  to 
appoint  assistant  commissioners  to  summon  witnesses  and  examine  them 
upon  oath,  and  to  cause  the  production  upon  oath  of  documents  of  all 
sorts  in  any  way  relating  to  the  commutation ;  also  to  hear  and  deter- 
mine, subject  to  appeal,  suits  pending  with  reference  to  the  payment  of 
tithes.  The  commutation  was  effected  either  by  agreement,  binding  on 
the  whole  parish  if  executed  by  owners  representing  two- thirds  of  the 
tithes  and  of  the  land  subject  to  them,  and  confirmed  by  the  Commis- 
sioners, under  which  land  to  the  extent  of  twenty  acres  could  be  given 
and  accepted  as  commutation  for  the  whole  or  part  of  the  tithes;  or 
compulsorily,  if  no  agreement  was  made  within  a  reasonable  time  after 
the  passing  of  the  Act,  in  which  case  the  Commissioners  or  one  of  their 
assistants  ascertained  the  clear  average  value  of  the  tithes  upon  the  basis 
of  the  last  seven  years,  and  framed  an  award  declaring  the  amount  of 
rent-charge  payable  in  respect  of  the  tithes  of  the  parish,  objections  to 
which  award  were  considered  by  the  Commissioners,  and  the  award 
finally  confirmed  by  them  with  or  without  alteration.  The  rent-charge, 
whether  fixed  by  agreement  or  by  award,  was  then  apportioned  among 
the  lands  of  the  parish  by  the  Commissioners  or  an  assistant,  or  a  valuer 
or  valuers  appointed  by  them,  and  the  draft  apportionment,  with  an 
accompanying  map,  was  finally  confirmed  after  objections  to  it,  if  any, 
had  been  heard.  Land  up  to  twenty  acres  might  be  given  by  individual 
owners  in  lieu  of  a  corresponding  amount  of  rent-charge.  The  appor- 
tionment was  to  be  accompanied  by  a  map  or  plan ;  and  if  the  Commis- 
sioners were  not  satisfied  of  the  accuracy  of  this,  they  were  empowered 
to  merely  certify  on  it  that  it  was  the  map  or  plan  referred  to  in  the 
apportionment,  instead  of  signing  or  sealing  it.  (The  map,  even  if  sealed, 
is  not  evidence  on  questions  of  title  to  land  ( Wilherforce  v.  Hearfield, 
1877,  5  Ch.  D.  709).)  Two  copies  of  the  apportionment,  and  of  any  agree- 
ment for  the  giving  of  land  in  substitution  for  rent-charge,  were  required 
to  be  made  and  sealed  by  the  Commissioners — one  to  be  deposited  with 
the  registrar  of  the  diocese,  the  other  with  the  incumbent  and  church 
(or  chapel)  wardens  of  the  parish,  or  some  other  fit  persons  appointed 
by  the  Commissioners,  to  be  kept  among  the  parish  records  (sec.  64  of  the 
Act  of  1836).  But  by  sec.  17  of  the  Act  of  1846,  the  Court  of  Quarter 
Sessions  may,  on  the  application  of  any  person  interested  in  the  lands  or 
rent-charge,  order  it  to  be  removed  into  other  custody,  if  the  change  would 
be  more  convenient  to  the  majority  of  the  persons  interested,  or  conducive 
to  safety.  All  persons  interested  are  (sec.  64  of  1836  Act)  permitted  to 
have  access  to  the  copy,  for  purposes  of  inspection,  on  payment  of 
2s.  6d.,  and  are  to  be  entitled  to  copies  or  extracts  from  it  on  payment 
of  3d.  per  folio  of  seventy-two  words.  By  sec.  28  of  the  Act  of  1860, 
two  justices  may  order  a  copy  which  is  in  the  possession  of  a  person  not 
legally  entitled  to  it,  to  be  taken  from  him  and  deposited  in  such  custody 
as  they  direct ;  and  sec.  27  of  the  same  Act  empowers  the  Commissioners 
to  recopy  or  restore  any  damaged  or  defaced  instrument  of  apportion- 
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ment,  or  portion  of  such  instrument.  The  agreement,  award,  or  appor- 
tionment, having  been  once  confirmed  by  the  Commissioners,  cannot  be 
impeached  by  reason  of  any  mistake,  but  is  valid  in  all  respects ;  this, 
however,  only  applies  as  between  tithe  owners  and  payers,  not  as  between 
different  claimants  to  the  tithes  {Clarke  v.  Yonge,  1842,  5  Beav.  523 ; 
see,  however,  sec.  2  of  the  Act  of  1847).  By  sec.  72  of  the  Act  of  1836, 
the  apportionment  may  be  altered  by  the  Commissioners  of  Land  Tax  as 
between  the  different  lands  of  the  same  person  at  his  desire,  with  the 
consent  of  two  justices  of  the  peace,  and  at  his  expense;  but  the  Tithe 
Commissioners  (now  the  Board  of  Agriculture)  may  alter  it  without 
such  consent  (sec.  14  of  the  Act  of  1842).  Three  counterparts  of  the 
altered  apportionment  are  to  be  executed  under  the  hands  and  seals  of 
the  Land  Tax  Commissioners,  and  the  land  owner  and  the  magistrates, 
or  of  the  Tithes  Commissioners,  as  the  case  may  be;  and  (sec.  15  of  the 
Act  of  1842)  of  these  counterparts  one  is  to  be  sent  to  the  registrar  of 
the  diocese,  one  to  the  custodian  of  the  copy  of  the  original  apportion- 
ment, and  one  to  be  retained  by  the  Tithe  Commissioners.  But  (sec.  58 
of  the  1836  Act)  no  close  of  land  is  to  be  charged  on  account  of  the 
rent-charge  of  other  lands  unless  its  value  be  three  times  the  value  of  the 
whole  rent-charge  to  be  charged  upon  it;  nor  (sec.  13  of  the  Act  of  1860) 
may  land  be  charged  with  rent-charge  payable  to  a  different  owner  than 
the  rent-charge  previously  charged  on  it  without  his  consent ;  and  (1842 
Act,  s.  14)  no  rent-charge  may  be  subdivided  so  as  to  amount  to  a  charge 
of  less  than  5s.  on  any  land.  The  same  section  gives  the  Commissioners 
of  Land  Tax,  with  the  consent  of  two  magistrates,  or  the  Tithe  Commis- 
sioners without,  power  to  alter  the  apportionment  where  lands  charged 
with  one  rent-charge  have  become  vested  in  general  owners ;  but  on  the 
sale  of  land  subject  to  such  a  charge  in  common  with  other  land,  the 
vendor  is  not  bound  to  procure  a  fresh  apportionment  without  an  express 
agreement  to  that  effect  {In  re  Ebsworth  and  Tidy's  Contract,  1889,  42 
Ch.  D.  23).  If  all  the  owners  of  lands  affected  do  not  signify  their  con- 
sent, the  procedure  necessary  in  the  case  of  an  original  apportionment 
has  to  be  gone  through  (sec.  10  of  the  Act  of  1860).  The  Acts  of  1846, 
1847,  and  1860  further  provide  for  the  alteration  of  apportionments 
where  the  divisions  of  lands  have  been  altered  under  Inclosure  Acts ; 
where  rent-charge  has  been  made  payable  to  a  person  to  whom  the 
tithes  which  it  represents  were  not  payable,  or  payable  in  a  different 
right ;  where  lands  have  been  included  in  an  apportionment  by  mistake  ; 
where  the  Commissioners,  with  the  consent  of  the  owners,  think  it 
desirable  to  alter  the  apportionment  among  the  same  lands;  where 
successive  alterations  have  made  the  collection  of  the  rent-charge 
unreasonably  difficult  or  inconvenient;  where  the  boundaries  of  parishes 
have  been  changed ;  and  where,  owing  to  removal  or  alteration  of  fences, 
difficulties  have  arisen  as  to  what  land  is  liable  to  rent-charge,  or  what 
free  land  may  be  discharged  from  tithes  or  tithe  rent-charge  by  their 
extinction  or  merger,  which  may  be  effected  (1)  by  any  person  or 
persons  seised  of  an  estate  in  fee  or  an  estate  tail  in  possession  in  them, 
or  possessing  the  power  of  acquiring  or  disposing  of  the  fee ;  (2)  a  tenant 
for  life  both  of  the  tithes  or  rent-charge  and  of  the  land  charged,  where 
both  the  charge  and  the  land  are  settled  to  the  same  uses;  (3)  a 
person  to  whom  glebe  or  other  land,  and  the  tithes  or  rent-charge 
thereof,  belong  in  virtue  of  his  benefice,  or  of  any  dignity,  office,  or 
appointment ;  and  (4)  any  person  possessed  of  an  equitable  estate  only, 
if  the  possession  of  the  corresponding  legal  estate  would  have  entitled 


116  TITHES 

him  to  extinguish  them  (1836  Act,  s.  71 ;  1837  Act,  ss.  1,  3 ;  1839  Act, 
8.  6 ;  1846  Act,  s.  19),  If  the  land  from  which  the  charge  issues  be 
copyhold  land  (to  which  all  provisions  as  to  merger  extend — 1838  Act, 
s.  4),  and  be  subject  to  an  arbitrary  fine,  sec.  7  of  the  Act  of  1839  pro- 
vides that  the  fine  may  continue  to  be  assessed  as  though  the  lands 
were  still  subject  to  the  charge.  The  actual  merger  is  effected  by  a 
deed  executed  by  the  party  entitled  to  merge,  and  approved  by  the 
Commissioners,  and  (sec.  2  of  the  1838  Act)  free  from  stamp  duty,  from 
which  (sec.  12  of  the  1837  Act)  commutation  deeds  are  also  exempt;  while 
by  sec.  1  of  the  same  Act  deeds  of  merger  informally  executed  are 
rendered  valid.  Lands  the  tithes  or  rent-charge  of  which  have  been 
merged,  become  subject  to  any  incumbrance  existing  on  the  tithes  or 
rent-charge,  and  such  incumbrances  have  priority  over  all  others  existing 
at  the  time  of  the  merger  (1839  Act,  s.  1);  but  (s.  2)  such  incumbrances 
may  be  apportioned,  with  the  Commissioners'  consent,  by  the  landowner 
on  the  lands  formerly  subject  to  tithe,  or  part  of  them,  or  other  lands 
which  he  holds  under  the  same  title  and  in  the  same  parish,  provided 
that  all  land  exclusively  charged  must  be  of  an  unincumbered  value  at 
least  three  times  as  great  as  that  of  the  new  incumbrance.  Merger  may 
be  effected  before  the  apportionment  of  a  rent-charge;  and  if  only  a 
portion  of  lands  subject  to  tithe  be  affected  by  the  merger,  the  rent- 
charge  may  be  apportioned  among  the  rest  of  the  lands  (1846  Act, 
8.  18).  Tor  an  instrument  to  be  valid  under  this  Act,  it  is  not  necessary 
provided  that  it  has  the  consent  of  the  Commissioners  (even  if  erroneously 
given)  that  the  person  executing  the  instrument  should  have  a  legal 
estate  in  the  tithes  sufficient  to  effect  the  merger  ( Walker  v.  Bentley, 
1852,  9  Har.  629). 

Eedemption. 

Tithes  or  rent-charge  may  also  be  redeemed.  If  the  amount  of 
rent-charge  does  not  exceed  20s.,  it  may  be  redeemed,  if  the  com- 
missioners think  fit,  upon  the  application  of  the  landowner  or  the  tithe 
owner,  by  the  payment  of  a  sum  equal  to  twenty-five  times  the  amount 
of  the  rent-charge  (1878  Act,  s.  3) ;  but  if  the  rent-charge  exceed  20s., 
the  owners  of  the  land  and  the  rent-charge  must  apply  jointly,  the 
consent  of  the  bishop  and  patron  being  also  necessary  if  the  tithe  owner 
is  entitled  in  right  of  a  benefice,  and  the  redemption  must  be  at  not  less 
than  twenty-five  years'  purchase  (1878  Act,  s.  4),  Provision  is  also  made 
for  redemption  at  twenty-four  years'  purchase  before  a  fresh  apportion- 
ment in  cases  where  lands  have  been  included  in  an  apportionment  by 
mistake  (1846  Act,  s.  3),  and  at  twenty-five  years'  purchase  where  there 
has  been  an  error  in  boundary  (1860  Act,  s.  33);  and  the  Act  of  1846, 
ss.  1  and  2,  provides  for  the  redemption  of  unapportioned  rent-charge 
not  exceeding  £15.  Kent-charge  may  also  be  redeemed,  at  not  less  than 
twenty-five  years'  purchase,  but  without  limitation  as  to  the  amount, 
where  lands  have  been  divided  for  building  or  other  purposes  into 
numerous  plots  (1878  Act,  s.  5),  and  (s.  1)  where  they  have  been  taken 
for  certain  public  purposes,  including  the  erection  of  places  of  worship, 
elementary  schools,  or  public  buildings,  the  making  of  cemeteries,  or 
the  execution  of  sewage,  gas,  or  water  works.  Before  they  order  the 
redemption  of  a  rent-charge,  the  Commissioners  must  give  not  less  than 
twenty-one  days'  notice,  and  consider  any  objections  which  they  may 
receive  (1860  Act,  s.  38);  trustees  may  be  appointed  (s.  37)  to  receive 
redemption  money,  not  exceeding  £200,  where  the  person  entitled  to 
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the  charge  is  a  corporation  without  power  of  sale  (see  also  as  to  persons 
under  disability,  1846  Act,  s.  9);  and  (1846  Act,  s.  8)  redemption  money 
payable  to  a  spiritual  person  in  respect  of  his  benefice  must  be  paid 
to  the  Governors  of  Queen  Anne's  Bounty  for  the  augmentation  of  the 
benefice.  The  expenses  of  new  awards  and  apportionments,  and  of 
redemption,  are  to  be  borne  (1860  Act,  s.  39)  in  the  same  manner  as 
the  expenses  of  an  enforced  award,  i.e.  by  land  tithe  owners  in  such 
proportions  as  the  Commissioners  direct  (1836  Act,  s.  74). 

Tithe  Levied  on  Special  Kinds  of  Land  and  Other  Property. 

(1)  Extraordinary  Tithe  Bent-Charge.  —  This  was  imposed  on  hop 
grounds,  orchards,  fruit  plantations,  and  gardens,  by  sec.  42  of  the  Act 
of  1836,  but  the  Extraordinary  Tithe  Eedemption  Act,  1886,  49  &  50 
Vict.  c.  54,  declaring  it  to  be  an  impediment  to  agriculture,  enacted  (s.  1) 
that  it  should  not  be  levied  on  any  ground  newly  cultivated  as  such 
after  the  passing  of  the  Act,  and  (s.  2)  directed  the  Land  Commissioners 
to  fix  the  capital  value  of  the  charge  on  each  farm  or  parcel  of  land  in 
every  parish  in  the  manner  prescribed  by  sec.  3.  Sec.  4  directs  that 
as  soon  as  the  capital  value  shall  have  been  ascertained,  a  rent-charge 
at  the  rate  of  four  per  cent,  on  such  value  shall  be  paid  half-yearly 
instead  of  extraordinary  tithe  rent-charge,  such  new  rent-charge  to  be 
a  first  charge  on  the  land ;  but  the  Commissioners  (now  the  Board  of 
Agriculture)  may  exonerate  land  and  substitute  other  land  held  under 
the  same  title,  if  its  value  be  at  least  three  times  the  capital  value  of 
the  charge.  Such  rent-charge  is  exempt  from  rates  and  (Carr  v.  Fowle, 
[1893J  1  Q.  B.  251)  from  land  tax,  and  the  Act  of  1891  does  not  apply 
to  it.  The  charge  may  be  redeemed  (s.  5)  by  payment  of  the  capital 
value,  to  the  Governors  of  Queen  Anne's  Bounty  if  the  recipient  of  the 
charge  is  an  incumbent,  and  into  the  Bank  of  England,  to  the  account 
of  the  Paymaster-General,  in  other  cases  of  owners  not  absolutely 
entitled,  and  the  land  is  thereupon  freed.  To  remove  doubts  as  to 
whether  the  charge  is  a  charge  on  the  whole  of  a  farm  or  only  on  those 
parts  of  it  which  were  subject  to  extraordinary  tithe  rent-charge  in 
1886  (see  Simmonds  v.  Reath,  [1894]  1  Q.  B.  28),  the  Extraordinary  Tithe 
Eedemption  Act,  1897, 60  &  61  Vict.  c.  23,  was  passed,  which  provides  (s.  1) 
that  the  charge  shall  be,  and  be  deemed  always  to  have  been,  a  charge 
on  the  farm  or  parcel  of  land ;  and  that  the  enactments  relating  to  the 
annual  apportionment  of  ordinary  tithe  rent-charge  shall  apply  to  the 
rent-charge  under  the  Act  of  1886.  The  charge  is  payable  by  the  land- 
lord (s.  7  of  the  Act  of  1886),  except  that  where  a  tenant  has  before 
1886  contracted  to  pay  it,  the  landlord  can  recover  it  from  him  in  the 
same  way  as  rent. 

(2)  Tithes  on  Lammas  Lands  and  Commons  in  Gross.  —  Provision 
was  made  for  commuting  these  by  sec.  13  of  the  Act  of  1839,  the 
rent-charge  on  the  former  (lands  occupied  during  part  of  the  year  by 
one  person  and  during  the  remainder  by  others)  being  made  payable 
by  the  different  owners  during  their  respective  ownerships,  and  in  the 
case  of  the  latter  being  fixed  per  head  of  cattle  or  stock  turned  on  to 
the  land.  The  rate  so  fixed  is  recoverable  by  distress  and  impounding 
of  the  cattle,  stock,  goods,  or  chattels  belonging  to  the  person  in 
respect  of  whose  cattle  or  stock  it  is  in  arrear,  wherever  they  may 
be  found  (1860  Act,  s.  24),  and  (1891  Act,  s.  9  (2))  that  Act  does 
not  apply  to  it.     The  rate  (sec.  18  of  1860   Act)  may  be  converted 
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into  a  rent-charge,  and  (s.  20)  a  rent-charge  in  common  land  may  be 
commuted  for  an  equivalent  part  of  the  land,  or  redeemed  at  twenty- 
five  years'  purchase. 

(3)  Tithes  on  Gated  or  Stinted  Pasture. — The  rent-charge  on  these 
lands  (excepted  from  the  Act  of  1891)  may,  either  by  the  original 
or  by  an  altered  apportionment,  be  apportioned  on  the  gates  or  stints, 
and  is  recoverable  by  distress,  exercisable  upon  the  goods  and  chattels 
of  defaulters  wherever  found  (1860  Act,  s.  19). 

(4)  Corn  Bents  under  Local  Acts. — These  were  local  commutations  of 
tithes,  affected  under  local  Acts  prior  to  the  General  Commutation  Acts. 
They  may  (sec.  1  of  1860  Act)  be  converted  into  ordinary  rent-charges, 
upon  the  application  of  the  majority  of  owners  of  the  lands  subject  to 
them,  but  if  they  were  exempted  by  the  local  Act  from  rates  or  taxes, 
the  exemption  is  extended  to  the  ordinary  rent-charge  that  takes  their 
place.     The  Act  of  1891  does  not  apply  to  them. 

(5)  Rent-Charge  on  Lands  of  Railway  Companies. — This,  also  excluded 
from  the  Act  of  1891,  is  recoverable  by  distress  on  the  land,  or  on  other 
lands,  premises,  or  hereditaments  of  the  company  in  the  same  parish  or 
elsewhere  (7  &  8  Vict.  c.  85,  1844). 

(6)  Tithes  in  the  City  of  London. — These  are  regulated  by  certain 
Acts  of  Parliament,  beginning  with  37  Hen.  viii.  c.  12,  and  till  1879 
were  altogether  excepted  from  the  general  Tithe  Acts ;  but  they  have 
always  been  paid  not  in  kind  but  in  money,  at  the  rate  of  2s.  9d.  in 
the  £  on  the  improved  rents.  The  London  (City)  Tithes  Act  of  1879, 
42  &  43  Vict.  c.  176,  extended  the  commutation  provisions  of  the 
Tithes  Acts  to  these  tithes,  and  by  the  St.  Botolph-without-Aldgate 
Act,  1881,  44  &  45  Vict.  c.  197,  provision  was  made  for  their  com- 
mutation in  that  parish,  which  provision  was  amended  by  51  &  52  Vict. 
c.  69,  1888.  These  tithes  are  "rent"  within  the  Statutes  of  Limita- 
tion (see  Limitation,  Vol.  VII. ;  and  Payne  v.  Esdaile,  1888, 13  App.  Cas. 
613,  there  referred  to). 

(7)  Tithes  of  fish  and  fishing,  personal  tithes  other  than  tithes  of 
mills,  mineral  tithes,  rent-charges  in  lieu  of  tithes  payable  under  custom 
or  private  Act,  and  tithes  perpetually  commuted  or  extinguished  by 
statute  prior  to  1836,  are,  with  Easter  offerings,  mortuaries  (customary 
payments  to  the  minister  on  a  parishioner's  death — see  21  Hen.  viii. 
c.  6,  1530),  and  surplice  fees,  excepted  by  sec.  90  from  the  Act  of  1836, 
in  the  absence  of  a  special  agreement  approved  by  the  Commissioners ; 
but  by  sec.  9  of  the  Act  of  1839  the  three  last,  and  fishing  and  mineral 
tithes,  might  be  commuted. 

Statutory  Defences  for  an  Action  to  Tithes  or  Tithe 
Eent-Charge. 

(1)  Tithes.— ^QioTQ  the  Tithes  Act,  1832,  2  &  3  Will.  iv.  c.  100 
(commonly  called  Lord  Tenterden's  Act),  it  was  necessary  to  prove  a 
legal  origin  for  an  alleged  exemption  from  tithes,  either  through  the 
establishment  of  a  modus  instead  of  the  tithes,  or  through  the  former 
possession  of  the  land  by  one  of  the  exempt  monasteries  {supra).  But 
since  Lord  Tenterden's  Act  the  modus  or  exemption  may  be  proved  by 
mere  evidence  of  non-payment  for  the  periods  prescribed  by  the  Act, 
viz.,  in  the  case  of  all  lay  claimants  to  tithes  (except  a  corporation  sole) 
and  all  spiritual  corporations  aggregate,  thirty  years  preceding,  unless 
render  or  payment  prior  to  such  thirty  years  is  proved,  or  sixty  years 
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in  any  case,  and  in  the  case  of  a  corporation  sole,  spiritual  or  temporal, 
two  incumbencies  and  three  years  of  a  third,  provided  this  period 
amounts  to  not  less  than  sixty  years  and  three  years  of  a  third  incum- 
bency {SalMd  V.  Johnston,  1849,  1  Mac.  &  G.  242).  The  Statute  of 
Limitations,  3  &  4  Will.  iv.  c.  27,  1833,  does  not  extend  to  tithes  in  the 
hands  of  a  spiritual  or  eleemosynary  corporation,  and  does  not  in  any 
case  apply  to  tithes  as  a  chattel  being  limited  to  estate  in  tithes,  and 
is  no  defence  to  an  action  for  them  {Dean  of  Ely  v.  Bliss,  1852,  2  De  G., 
M.  &  G.  459 ;  42  E.  K.  950). 

(2)  Tithe  Rent-Charge. — The  right  to  recover  this  (unless  it  belong 
to  a  spiritual  or  eleemosynary  corporation  sole)  is  barred  after  twelve 
years  by  the  Statutes  of  Limitation,  1833,  3  &  4  Will.  iv.  c.  27  ;  1874 
37  &  38  Vict.  c.  57  {Irish  Land  Commissioners  v.  Grant,  1884,  10  App. 
Cas.  14) ;  but  such  corporations  sole  are  by  sec.  29  of  the  former  Act 
allowed  a  longer  period  to  recover,  viz.,  two  incumbencies  and  six 
years,  or  sixty  years,  whichever  shall  be  the  longer.  The  Ecclesiastical 
Commissioners  have  been  held  to  possess  the  rights  under  this  section 
of  an  ecclesiastical  corporation  sole  whom  they  succeeded  {Ecclesiastical 
Commissioners  v.  Bowe,  1880,  5  App.  Cas.  736).  Moduses  and  com- 
positions for  tithes  belonging  to  such  corporations  are  by  the  definition 
of  "rent"  in  the  Ist  section  of  the  Act  of  1833  excluded  from  its 
operation. 

(3)  City  of  London  Tithes,  payable  in  money  under  37  Hen.  viil. 
c.  12,  1546,  are  barred  after  twelve  years  by  the  Statutes  of  Limitation 
{Payne  v.  Esdaile,  1888, 13  App.  Cas.  613)  as  being  annuities  or  periodical 
sums  of  money  under  the  Statute  of  Limitations,  1833,  3  &  4  Will.  iv. 
c.  27. 

(4)  Arrears. — Not  more  than  two  years'  arrears  can  be  recovered  by 
the  tithe  owner  (sees.  81  and  82  of  1836  Act),  and  proceedings  must  be 
commenced  within  two  years  (sec.  10  (2)  of  1891  Act).  But  tithe  paid 
under  a  mistake  of  fact  may  be  recovered  after  the  expiration  of  two 
years  {Durrant  v.  Ecclesiastical  Commissioners,  1880,  6  Q.  B.  D.  234). 

The  Tithe  Act,  1891. 

At  common  law  the  recovery  of  tithe  was  enforced  by  a  personal  suit 
against  the  actual  occupier  (see  ante).  Under  the  Tithe  Commutation  Act, 
1836,  s.  81,  the  remedy  was  changed  into  one  of  distress  against  the  land. 
Under  this  section  the  tithe  owner  was  enabled  to  distrain  upon  the  land, 
subject  to  the  payment  of  the  tithe  rent-charge  ;  and  powers  of  distress  and 
entry  were  given  to  him,  to  extend  to  all  lands  within  the  parish  occupied 
by  the  person  who  should  be  occupier  of  the  lands  on  which  the  rent-charge 
in  arrear  should  have  been  charged,  whether  occupying  as  owner  or  tenant 
holding  under  the  same  landlord  under  whom  the  rent-charge  in  arrear 
should  have  been  charged.  The  Tithe  Act  of  1842,  s.  12,  gives  power  to 
the  owner  of  the  tithe  rent-charge  to  let  the  land  taken  under  a  writ  of 
possession  for  any  period  not  exceeding  one  year  on  possession,  at  such 
rent  as  can  be  reasonably  obtained  for  the  same.  The  mode  of  recovery 
prescribed  in  these  Acts  is  now  practically  obsolete,  except  in  the  case  of 
tithes  on  gated  or  stinted  pasture,  to  which  the  mode  of  recovery  in  the 
Act  of  1891  (see  s.  9,  subs.  2)  does  not  apply  (see  supra).  The  object  of 
these  provisions  was  to  throw  the  ultimate  liability  upon  the  owner,  whose 
land  was  liable  to  be  taken  in  execution  by  the  tithe  owner.  In  practice,  the 
landowner,  prior  to  the  Act  of  1891  made  his  tenant  covenant  to  pay  the  tithe 
to  the  tithe  owner.     Neither  the  landowner  nor  the  tenant,  however,  were  per- 
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sonally  liable  to  the  tithe  owner ;  and  in  the  case  of  small  holdings  the 
remedy  by  distress  was  found  difficult  and  expensive.  It  was  also  held  in 
Bailey  v.  Badham,  1885,  30  Ch.  D.  84,  that  the  tithe  rent-charge  was  not  a 
charge  on  the  inheritance,  but  only  a  statutory  payment,  and  that  lands 
could  not  be. sold  to  satisfy  arrears,  which  were  otherwise  irrecoverable. 
The  Tithe  Act,  1891,  54  Vict.  c.  8,  was  passed  largely  owing  to  certain 
disturbances  that  had  taken  place  in  Wales  in  connection  with  the  collec- 
tion of  a  tithe,  with  the  object  of  making  the  landowner  personally  liable  to 
the  tithe  owner,  and  of  preventing  him  by  any  contract  from  transferring 
the  liability  to  the  tenant. 

Sec.  1,  subs.  (1),  of  the  Act  accordingly  provides  that  the  tithe  rent-charge 
issuing  out  of  any  lands  shall  be  payable  by  the  owner  notwithstanding  any 
contract  between  him  and  the  occupier,  and  provides  that  any  contracts 
made  between  an  occupier  and  owner  after  the  passing  of  the  Act  shall  be 
void.  In  Lord  Ludlow  v.  Pike,  [1904]  1  K.  B.  531,  it  was  held  that  a  contract 
by  a  tenant  to  reimburse  a  landlord  for  such  sums  as  shall  have  been 
paid  by  him  for  tithe  rent-charge  was  invalid  under  this  subsection. 
Subs.  2  deals  with  the  case  of  contracts  existing  before  the  date  of  the 
Act,  providing  that  where  the  occupier  is  liable  before  the  passing  of  the 
Act  (which  came  into  force  on  March  26,  1891)  to  pay  the  tithe  rent- 
charge,  he  shall  cease  to  be  bound  by  that  part  of  his  contract,  but  shall  be 
liable  to  pay  the  landowner  such  sum  as  he  has  properly  paid  on  account 
of  the  tithe  rent-charge,  exclusive  of  any  costs  incurred  by  the  owner  in 
respect  of  such  tithe  rent-charge  (for  instance,  such  costs  as  he  may  incur 
in  contesting  or  reducing  the  tithe  owner's  claim),  and  every  receipt  given 
for  such  sum  shall  state  expressly  that  it  is  paid  in  respect  of  tihte  rent- 
charge.  And  the  sub-section  provides  that  where  the  lands  are  occupied 
by  several  occupiers,  each  occupier  shall  be  liable  to  pay  only  such  propor- 
tion of  the  snm  paid  by  the  owner  of  the  lands  as  the  rateable  value  of  the 
lands  occupied  by  him  has  to  the  rateable  value  of  the  whole  of  the  land 
occupied  by  such  occupiers.  Subs.  3  provides  that  the  sum  shall  be  recover- 
able from  the  occupier  by  distress,  as  is  provided  by  sees.  81  and  85  of  the 
Act  of  1836,  and  not  otherwise.  The  effect  of  this  provision  is  that  the 
landowner  has,  during  the  continuance  of  the  tenancy,  no  remedy  except  by 
distress;  he  may,  however,  under  the  Landlord  and  Tenant  Act,  1851, 
14  &  15  Vict.  c.  25,  sue  an  outgoing  tenant  who  has  failed  to  pay  tithe 
rent-charge,  and  which  he  has  himself  paid.  Sec.  2  provides  for  the  recovery 
of  any  tithe  rent-charge  issuing  out  of  land  which  is  in  arrear  for  more 
than  three  months.  This  section  (subs.  1)  provides  that  the  tithe  owner 
may  apply  to  the  County  Court  of  the  district,  and  that  the  County 
Court  may  direct  the  owner  of  the  land  to  be  served  (for  rules  under 
the  Act  see  Annual  County  Court  Practice,  1908,  pp.  327,  353),  and  after  hearing 
such  owner  if  he  appears,  may  order  such  sum  as  appears  due  to  be  re- 
covered, and  that  tithe  rent-charge  as  defined  in  the  Act  shall  not  be  recovered 
in  any  other  manner.  If  the  lands  are  in  the  occupation  of  the  owner,  the 
order  shall  (by  subs.  2)  be  executed  by  the  appointment  by  the  Court  of  an 
officer,  who  shall  have,  subject  to  the  directions  of  the  Court,  the  like  powers 
of  distraint  as  are  conferred  by  the  Tithe  Acts  on  the  owner  of  a  tithe  rent- 
charge  ;  if  there  is  no  sufficient  distress,  the  person  entitled  may  obtain 
possession  under  the  Act  of  1836,  s.  82.  As  to  the  meaning  of  the  word 
"  owner  "  in  this  section,  see  post.  Under  subs.  3,  in  any  other  case  the 
order  of  the  Court  is  to  be  executed  by  the  appointment  by  the  Court  of  a 
receiver  of  the  rents  and  profits,  and  of  the  lands,  and  of  any  other  lands 
which  would  be  liable  to  be  distrained  upon  for  the  tithe  rent-charge  to 
which  the  order  refers  under  the  provisions  of  the  Act  of  1836,  and  where 
such  lands  are  held  at  one  rent  together  with  other  lands  in  another  parish, 
such  rent  shall  be  apportioned  between  the  lands  in  proportion  to  their  rate- 
able value,  and  the  payment  of  such  apportioned  rent  by  the  occupier  to  the 
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receiver  shall  be  deemed  to  be  a  payment  on  account  of  the  total  rent  payable 
to  the  owner  of  such  lands  (with  regard  to  the  procedure  as  to  the  apportion- 
ment of  rent  when  a  receiver  is  appointed,  see  sub-sees.  25-28,  and  Form  8. 
Under  the  order  in  this  Form  the  tenants  are  directed  to  attorn  and  pay 
their  rents  in  arrear  and  growing  rents  to  the  receiver).  Subs.  4  puts 
receivers  under  this  Act  in  the  same  position  with  regard  to  the  jurisdiction 
of  the  County  Court  as  receivers  in  other  cases,  but  declares  that  the  Court 
shall  have  no  power  to  order  a  sale  of  the  lands  (see  Bailey  v.  Badham,  supra). 
Subs.  6  provides  that  where  the  occupier  of  the  lands  is  liable  under  any 
contract,  the  owner  shall  serve  notice  upon  him  of  his  liability,  and  before 
an  order  under  sec.  1,  subs.  2,  is  made,  there  shall  be  a  service  of  notice  on 
the  occupier  as  well  as  on  the  owner,  and  such  occupier  if  he  appears  may  be 
heard.  Any  owner  who  fails  to  serve  such  notice  is  not  entitled  to  recover 
any  sum  paid  on  account  of  tithe  rent-charge,  unless,  after  notice  to  the 
occupier,  he  obtains  from  the  County  Court  a  certificate  that  there  was  good 
and  sufficient  cause  for  the  failure,  and  that  the  occupier  was  not  prejudiced 
thereby. 

Subs.  7  permits  rules  under  the  Act  to  regulate  the  procedure,  practice, 
and  costs  thereunder  in  County  Courts  (see  Annual  County  Courts  Practice, 
pp.  327-353).  Under  rule  43  it  is  provided  that,  subject  to  the  pro- 
visions of  the  Acts  and  rules,  all  costs  shall  be  taxed  by  the  Registrar 
of  the  Court,  and  that  the  same  scale  of  costs  shall  have  effect,  and 
the  same  allowances  be  made  to  witnesses,  as  in  similar  proceedings  under 
the  County  Courts  Act,  1888.  With  regard  to  service  under  rule  49, 
where  land  is  owned  by  two  or  more  owners  of  land,  either  as  joint 
owners  or  otherwise,  service  of  a  notice  or  document  on  one  of  such  owners, 
who  is  in  receipt  of  the  whole  or  part  of  the  rents  and  profits  of  the  land, 
shall,  unless  the  Court  otherwise  orders,  be  deemed  to  be  a  good  service  on 
all  owners  other  than  an  owner  in  possession.  With  regard  to  this  rule,  it 
may  be  stated  that  the  Court  will  probably  not  require  a  service  on  the 
reversioner  in  case  of  long  leases,  and  it  may  be  assumed  that  the  liability 
will  in  general  be  thrown  upon  the  owner  who  is  in  receipt  of  the  rack-rent. 
As  to  the  meaning  of  the  word  "  owner  "  in  this  Act,  sec.  9  (as  to  which  see 
post)  defines  an  owner  by  a  reference  to  sec.  12  of  the  Act  of  1836,  which 
section  declares  that  the  words  "  land  owner  "  or  "  owner  of  lands  "  shall  mean 
and  include  every  person  in  actual  possession  or  receipt  of  the  profits  of  rents 
and  tithes,  subject,  however,  to  the  following  exceptions  and  provisions : — 

(1)  Tenants  for  life  or  lives  or  for  years  holding  under  a  lease  or  agree- 
ment for  a  lease  of  which  a  rent  of  not  less  than  two-thirds  the  clear  annual 
value  shall  have  been  reserved  ;  (2)  any  tenant  for  years  whatsoever  holding 
under  a  lease  or  agreement  for  a  lease  for  a  term  which  shall  not  have 
exceeded  fourteen  years  from  the  commencement  thereof;  (3)  where,  under 
the  same  section,  any  lands  have  been  leased  or  agreed  to  be  leased  to  any 
person  for  life  or  lives  or  for  years,  by  any  lease  or  agreement  for  a  lease  on 
which  a  rent  of  less  than  two-thirds  of  the  yearly  value  shall  have  been 
reserved,  and  of  which  the  term  shall  have  exceeded  fourteen  years  from  the 
commencement  thereof,  the  person  who  shall  for  the  time  being  be  in  the 
actual  receipt  of  the  rent  shall,  jointly  with  the  persons  who  shall  be  liable 
to  the  payment  of  such  rent  of  such  lands,  be  deemed  to  be  the  owner  of 
such  lands  ;  (4)  where  any  person  shall  be  in  possession  or  receipt  of  the 
rents  of  any  lands  under  any  sequestration,  extent,  elegit,  or  other  writ  of 
execution,  or  as  a  receiver  under  any  order  of  a  Court  of  equity,  the  person 
against  whom  such  writ  shall  have  issued,  or  who  but  for  such  order  would 
have  been  in  possession,  shall,  jointly  with  the  person  in  possession,  be 
deemed  to  be  the  owner  of  such  lands. 

Where  lands  are  in  possession  of  the  owner,  proceedings  will  be  taken 
under  sec.  2,  subs.  2,  of  the  Act  of  1891,  in  other  cases  under  subs.  3  of  the 
same  section.     As  to  liability  in  the  case  of  joint  ownership,  see  Eeed  v.  King, 
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1894,  11  T.  L.  R.  18;  and  Leach  on  the  Tithe  Acts,  pp.  151-153.  It  may 
generally  be  assumed  that  in  cases  of  joint  ownership  the  liability  will  be 
thrown  on  the  owner  of  the  rack-rent. 

Subs.  8  provides  that  the  fees  payable  on  proceedings  under  this  Act 
shall  not  exceed  those  mentioned  in  the  schedule  to  the  Act.  (As  to  these, 
see  schedule,  and  Leach  on  the  Tithe  Ads,  p.  169.  Where  the  sum  claimed 
does  not  exceed  £5,  the  fees  are :  for  notice  of  application  to  the  Court,  Is.; 
for  making  the  order.  Is.  6d.  Where  the  sum  exceeds  £5,  see  schedule. 
The  total  fee  in  any  one  case  shall  not  exceed  Is.  For  notice  of  the  applica- 
tion, 10s.  For  making  the  order,  15s.)  The  same  sub-section  provides  that 
the  fees,  charges,  and  expenses  in  or  incidental  to  any  distress  under  the 
Act  shall  be  the  same  as  for  the  time  are  payable  under  the  Law  of  Distress 
Amendment  Act,  1888. 

Subs.  9  provides  that  nothing  in  the  Act  shall  impose  or  constitute  any 
personal  liability  upon  any  owner  or  occupier  of  lands  for  the  payment  of  any 
tithe  rent-charge,  or  any  other  sum  recoverable  or  payable  under  the  Act, 
and  that  the  Court  shall  not  by  virtue  of  the  Act  have  any  power  to  imprison 
any  such  occupier  or  owner  by  reason  only  of  the  non-payment  of  such  tithe 
rent-charge  or  other  sum,  and  shall  in  any  other  case  have  no  other  or  greater 
powers  of  fine  or  imprisonment  than  are  conferred  by  the  County  Courts 
Act,  1888. 

Sec.  3  enables  the  Lord  Chancellor,  after  consultation  with  the  Eule 
Committee  of  County  Court  judges,  to  make  rules  for  carrying  out  the  Act. 

Sec.  4  deals  with  the  case  of  lands  let  on  such  terms  as  not  to  reserve  a 
rent.  In  such  cases  the  Court,  after  service  on  the  occupier  and  owner,  and 
hearing  them  if  they  desire,  may  direct  that  the  order  for  such  recovery  shall 
be  executed  as  if  the  occupier  were  owner  of  the  lands.  Except  in  cases 
where  the  occupier  was  liable  under  contract  to  pay  the  tithe  rent-charge 
before  the  passing  of  the  Act,  he  may  deduct  from  any  sum  becoming  due  to 
his  landlord  any  amount  recovered  under  the  section,  with  interest  at  four  per 
cent. ;  and  he  shall  be  also  entitled  to  recover  from  his  landlord,  by  action 
at  law,  any  amount  recovered,  as  money  paid  on  account  of  such  landlord. 

Sec.  5  contains  certain  restrictions  as  to  costs.  The  tithe  owner  may 
apply  to  the  Court  by  his  agent,  but  not  by  his  solicitor ;  and  on  any  appli- 
cation, no  costs  of  a  witness  or  a  solicitor  shall  be  allowed  where  the  amount 
is  paid  without  proceedings,  nor  where  notice  of  intention  to  apply  for  time 
to  pay  has  been  given,  except  in  cases  where  costs  could  be  allowed  on  a 
judgment  summons  ;  and  where  notice  of  opposition  has  been  given,  the  costs 
of  a  solicitor  will  be  only  allowed  subsequent  to  the  notice. 

As  to  sec.  6,  see  infra,  Rating  of  Tithe  Rent-Charge. 

Sec.  8  allows  the  Court  to  remit  the  whole  or  part  of  the  tithe  rent-charge 
when  exceeding  two-thirds  of  the  annual  value  of  the  land  as  entered  for  the 
purpose  of  Sched.  B  to  the  Income  Tax,  1853  (see  rules  32,  34);  and  pro- 
vides that  where  lands  out  of  which  any  tithe  rent-charge  issues  are  assessed 
for  the  purpose  of  Sched.  B  with  other  lands,  the  annual  value  in  such 
assessment  shall,  on  application,  be  divided  between  the  lands  out  of  which 
the  tithe  rent-charge  issues  and  the  other  lands,  and  allows  an  appeal  to  the 
General  Commissioners  of  Income  Tax.  See  also  subs.  4  and  article  Income 
Tax,  and  R.  v.  Barnstaple  Commissioners,  [1895]  2  Q.  B.  123  ;  R.  v.  Petersfield 
Commissioners,  1894,  63  L.  J.  Q.  B.  357. 

This  section  applies  only  to  land  used  for  agricultural  and  pastoral 
purposes  (subs.  8). 

Sec.  9  deals  with  definitions.  The  word  "owner,"  as  to  lands  or  rent- 
charge  vested  in  the  Queen  in  right  of  her  Crown,  means  the  Commissioners 
of  Woods  and  Lands,  and  "rent-charges"  vested  in  the  Duke  of  Cornwall 
means  the  Keepers  of  the  Records  of  that  Duchy. 

The  same  section  also  excludes  from  the  definition  of  tithe  rent-charge, 
a  rent-charge  payable  under  the  Extraordinary  Tithe  Redemption  Act,  1886, 


TITHES  123 

and  a  rent-charge  payable  under  the  Tithe  Act,  1860,  in  respect  of  the  tithes 
on  any  gated  or  stinted  pasture,  and  a  sura  payable  for  each  head  of  cattle 
turned  out  on  land  subject  to  common  rights,  or  held  or  enjoyed  in  common. 
Sec.  10,  subs.  1,  provides  that  the  Act  shall  extend  to  every  sum  which 
first  becomes  payable  on  or  after  the  half-yearly  day  of  payment  which  occurs 
after  the  passing  thereof,  and  shall  not  extend  to  sums  in  arrear  before  the 
passing  of  the  Act,  nor,  so  far  as  it  relates  to  the  assessment  or  recovery  of 
rates,  to  a  rent-charge  issuing  out  of  the  lands  of  a  railway  company.  Under 
subs.  2  a  sum  on  account  of  tithe  rent-charge  shall  not  be  recoverable  under 
the  Act  unless  proceedings  have  been  commenced  before  the  expiration  of  two 
years  from  the  date  at  which  it  becomes  payable. 

As  to  the  common-law  exemption  of  ecclesiastical  property  from 
rates,  see  article  Incumbent. 

Tithes  were  made  liable  to  the  payment  of  the  poor  law  rate  under 
43  Eliz.  c.  2  (E.  v.  Turner,  1718,  1  Stra.  77),  and  this  liability  extends  not 
only  to  the  tithe  rent-charge,  but  to  customary  tithes,  e.g.  of  fish.  (As 
to  the  principle  upon  which  tithe  or  corn  rents  payable  in  lieu  of  tithe 
were  formerly  valued,  see  R  v.  Joddrell,  1830,  1  Barn.  &  Adol.  403.) 
Sec.  67  of  the  Act  of  1836  provides  that  every  rent-charge  payable 
instead  of  tithes  shall  be  subject  to  all  parliamentary,  parochial,  and 
county  and  other  rates,  charges,  and  assessments  in  like  manner  as  the 
tithes  commuted  for  such  rent-charge  had  theretofore  been  subject. 

In  B.  V.  Capel,  1840,  12  Ad.  &  E.  382,  it  was  held  that  tithes  are 
hereditaments  within  the  meaning  of  6  &  7  Will.  iv.  c.  96,  1836,  and 
that  the  tithe  owner  under  that  section  is  rateable  in  the  same  way  as 
an  occupier  of  land,  that  is,  on  the  sum  for  which  the  same  would  let 
free  from  tenant's  rates  and  taxes  and  ecclesiastical  dues.  The  principles 
laid  down  in  that  Act  with  regard  to  corporeal  hereditaments,  therefore, 
must  be  applied  by  way  of  analogy  to  meet  the  case  of  a  tithe  owner. 

In  B.  V.  GoodcUld,  1858,  27  L.  J.  M.  C.  233,  it  was  laid  down  that 
the  following  deductions  are  to  be  allowed  in  estimating  the  rateable 
value  of  the  rent-charge: — (1)  Expenses  of  collection,  including  legal 
expenses  and  estimated  loss  by  non-payment ;  (2)  poor-rate ;  (3)  general 
lighting  and  sewers  rates ;  (4)  tenant's  property  tax ;  (5)  first  fruits  and 
tenths(see  Queen  Anne's  BouNTY)and  other  ecclesiastical  dues.  Land  tax 
is  not  to  be  deducted,  neither  {Dean  and  Chapter  of  St.  Asaph  v.  Overseers  of 
Llanrhaiadr-yn-Mochnant,  [1897]  1  Q.  B.  511)  are  tenant's  profits  (unless 
it  be  shown  as  a  fact  that  such  deduction  would  be  required  to  make  a 
tenant  take  a  demise  of  the  rent-charge  from  year  to  year);  nor  {ibid.)  may 
a  deduction  be  made  in  respect  of  the  liability  of  the  owners  of  the  rent- 
charge  to  repair  the  chancel  of  the  parish  church,  and  no  deduction  can  be 
made  for  the  salary  of  a  necessary  curate  {B.  v.  Sherford,  1867,  L.  K.  2  Q.  B. 
503);  but  a  district  minister  is  not  rateable  in  respect  of  a  rent-charge 
out  of  the  mother  rectory  (i^rm^  v.  Tolleshunt,  1858,  28  L.  J.  M.  C.  169). 

With  regard  to  the  rating  of  tithe  rent-charge  under  the  Act  of  1891, 
sec.  6  provides  that  the  tithe  rent-charge  shall  be  assessed  on  and  may 
be  recovered  from  the  owner  thereof  in  like  manner  as  from  any 
occupier ;  and  if  the  collector  can  satisfy  the  County  Court  that  he 
cannot  recover  it  from  the  owner  of  the  tithe  rent-charge,  the  Court 
may  order  the  landowner  to  pay  the  tithe  rent-charge  to  the  collector, 
until  the  amount  of  the  rate  and  costs  are  paid.  The  expression  "  rate  " 
in  this  section  means  a  poor-rate,  highway  rate,  general  district  rate, 
borough  rate,  and  every  other  rate  assessed  on  the  owner  of  a  tithe 
rent-charge  by  a  public  authority  for  public^purposes. 
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Such  rating  must  be  recovered  by  distress  and  not  by  action  (see 
Lamplugh  v.  Norton,  1889,  22  Q.  B.  D.  452;  Boherts  v.  Potts,  [1894] 
1  Q.  B.  213). 

Tithe  rent-charge  is  also  liable  to  general  district  and  special  expenses 
rates  under  sees.  211,  230  of  the  Public  Health  Act,  1875,  but  by  subs. 
(1)  (c)  of  sec.  211  and  sec.  230  they  are  to  be  assessed  at  one-fourth 
only  of  their  rateable  or  net  annual  value,  and  where  no  special  assess- 
ment is  made,  they  pay  only  one-fourth  of  the  rate  per  pound  payable 
in  respect  of  houses  and  other  property  But  they  are  to  be  rated  at 
the  full  value  in  respect  of  expenses  incurred  by  a  joint  board  formed 
under  sec.  279,  which  expenses  have  been  directed  to  be  raised  in  manner 
provided  by  sec.  283,  notwithstanding  that  the  Local  Government  Board 
order  directs  also  that  they  shall  be  contributed  and  raised  as  though  they 
were  special  expenses  {Darenth  Main  Valley  Sewerage  Board  \.  Dartford 
Union,  1887, 19  Q.  B.  D.  270).  They  are  further  liable  to  highway,  school 
board,  and  public  libraries  rates,  to  land  tax  unless  redeemed,  and  to 
income  tax,  but  in  estimating  the  annual  value  of  the  last,  the  amount 
necessarily  expended  in  collection  must  be  deducted  {Stevens  v.  Bishop, 
1888,  19  Q.  B.  D.  442). 

Under  the  Tithe  Eent-Charge  Bates  Act,  1899,  62  &  63  Vict.  c.  17, 
the  owner  of  a  tithe  rent-charge  attached  to  any  benefice  is  made  liable 
to  pay  only  one-half  of  the  amount  of  any  rate  to  which  that  Act  applies  ; 
that  is  in  respect  of  any  payments  made  in  lieu  of  tithes.  This  Act  is 
in  force  only  during  the  continuance  of  the  Agricultural  Bates  Act,  1896 
(which  see.  Agricultural  Bates  Act,  1896,  59  &  60  Vict.  c.  16  ;  and 
Continuance  Acts,  1901,  1  Edw.  vii.  c.  13 ;  and  1905,  5  Edw.  vii.  c.  8). 

Tithe  rent-charge  is  liable  to  the  general  rate  and  lighting  rate 
imposed  under  the  Metropolis  Management  Acts  {B.  v.  Goodchild,  1858, 
27  L.  J.  M.  C.  233),  but  apparently  not  to  the  sewers  rate  imposed  by 
them,  at  all  events  if  no  sewers  rate  had  been  imposed  on  the  tithes 
before  commutation  {ibid.). 

City  of  London  tithes  are  not  rateable  {Esdaile  v.  City  of  London 
Union,  1887,  19  Q.  B.  D.  431),  nor  is  the  Falmouth  rector's  rate  {B.  v. 
Christopherson,  1885,  16  Q.  B.  D.  7).  "When  tithes  are  not  extinguished 
and  a  payment  in  the  nature  of  tithes  is  made  to  the  incumbent,  such 
payment  is  not  rateable  {B.  v.  Great  HamUeton,  1834,  1  A.  &  E.  145 ; 
B.  V.  Christopherson,  supra).     As  to  corn  rents,  see  ante. 

Leases  of  tithes  must  be  by  instrument  under  seal. 

A  parson  may  demise  tithes  without  writ  as  long  as  he  continues 
parson  (6  &  7  Will.  iv.  c.  71 ;  Tasker  v.  Bullman,  1849,  3  Ex.  Eep.  351) ; 
and  see  sec.  88  of  1836  Act. 

Tithe  Map. 

A  parish  council  may  by  resolution  order  documents  and  plans  and 
maps  relating  to  tithes  to  be  handed  over  to  them  for  custody,  and  when 
the  order  has  been  confirmed  by  the  county  council,  may  order  the 
incumbent  to  deliver  them  up  under  Tithe  Act,  1860, 23  &  24  Vict.  c.  93, 
s.  28  {Lewis  v.  Poole,  [1898]  1  Q.  B.  164). 

[Authorities. — Eagle  on  Tithes ;  Shelford  on  Tithes ;  Lord  Selborne's 
Ancient  Facts  and  Fictions  concerning  Churches  and  Tithes  ;  G.  Edwardes 
Jones,  History  of  the  Law  of  Tithes  in  Eiigland ;  Studd's  Tithes  and 
Tithe  Bent-Charge,  2nd  ed.,  1891 ;  G.  P.  Leach,  The  Tithe  Acts,  6th  ed., 
1896  ;  Phillimore's  Eccl.  Laio,  2nd  ed.] 
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Tithing'. — A  subdivision  of  the  hundred  {q.v.)  as  the  hundred  is 
of  the  shire.  In  later  times  the  term  has  been  exclusively  used  in  this 
sense,  but  at  an  earlier  date  it  was  also  used  to  denote  the  association  or 
group  of  ten  or  more  men  embodied  in  the  frithborh  or  frankpledge  (q.v.), 
each  group  being  presided  over  by  a  tithing  man  (see  Stubbs,  Constit. 
History,  vol.  i.  pp.  85  e^  seq. ;  Pollock  and  Maitland,  History  of  English 
Law,  vol.  i.  pp.  554  et  seq.). 

Title  {in  Ecclesiastical  Law). — The  Church  authorities  are  careful 
not  to  permit  idle  persons  or  paupers  to  be  ordained.  What  is  called 
a  title  in  technical  language  {titulus  heneficii,  titulus  patrimonii,  titulus 
mensce  sive  pensionis)  is  required,  though  for  monastic  orders  the  titulus 
paupertatis  sn^ced.  So  Canon  33  of  1603  decreed  that  no  person  should 
be  admitted  into  sacred  orders  except  he  should  at  the  time  exhibit  to 
the  bishop  a  presentation  of  himself  to  some  ecclesiastical  preferment 
then  void  in  the  diocese,  or  a  certificate  that  he  held  some  benefice  or 
minister's  place.  If  the  bishop  admits  one  without  the  necessary  quali- 
fications, he  is  bound  to  keep  and  maintain  him  with  all  things  necessary 
until  he  gets  a  preferment.  The  producer  of  a  false  title  was  liable  to 
suspension.  See  also  as  to  ecclesiastical  titles  controversy,  Koman 
Catholic. 

Title,  Covenants  for. — Covenants  for  title  as  between 
grantor  and  grantee  are  alone  noticed  here ;  for  the  law  on  the  subject 
as  between  landlord  and  tenant,  see  Covenants  in  Leases. 

Covenants  for  title  are  the  modern  equivalents  of  the  warranty  of 
title  by  which,  upon  a  feoflment,  the  feoffor  either  expressly  or  by  implica- 
tion bound  himself  to  defend  the  title  of  his  feoffee  to  the  land  comprised 
in  the  feoffment  (vi.  Byth.  &  Jar.  215).  These  covenants  were  formerly, 
in  the  case  of  a  sale  of  freehold,  copyhold,  leasehold,  or  personal  property 
by  deed,  usually  inserted  in  the  deed  itself.  The  covenants  are  for  right 
to  convey,  quiet  enjoyment,  freedom  from  incumbrances,  and  further 
assurance ;  for  the  nature  of  each  of  which  reference  is  made  to  their 
various  titles  contained  in  this  work. 

By  sec.  7  of  the  Conveyancing  and  Law  of  Eeal  Property  Act,  1881, 
44  &  45  Vict.  c.  41  (see  Conveyancing  Acts),  the  necessity  for  the 
insertion  of  these  covenants  has,  in  certain  cases  covering  usual  trans- 
actions, been  obviated  by  implying  covenants  to  the  effect  stated  at 
length  in  the  section.  The  cases  where  the  covenants,  or  such  of  them 
as  are  on  the  particular  occasion  applicable,  are  implied  are  as  follows : — 
(a)  In  a  conveyance  for  valuable  consideration  other  than  a  mortgage 
where  a  person  conveys  and  is  expressed  to  convey  as  beneficial  owner : 
in  this  case  full  covenants  to  the  effect  above  mentioned  are  implied. 
(&)  In  a  conveyance  of  leasehold  property  other  than  a  mortgage :  in 
this  case  the  said  full  covenants  are  implied,  and  also  a  further  covenant 
for  the  validity  and  subsistence  of  the  lease  creating  the  term  for  which 
the  property  is  granted,  (c)  In  a  conveyance  by  way  of  mortgage  where 
a  person  conveys  and  is  expressed  to  convey  as  beneficial  owner:  in 
this  case  the  said  full  covenants  are  modified  to  extend  to  the  title  of 
persons  conveying  by  direction  of  the  mortgagor,  and  the  covenant  for 
quiet  enjoyment  is  limited  to  cases  of  default  of  the  money  secured. 
{d)  In  a  conveyance  by  way  of  mortgage  of  leasehold  property :  in  this 
case  there  is  implied,  in  addition  to  the  covenants  implied  in  case  (c),  viz. 
a  further  covenant  for  the  validity  of  the  lease  and  for  payment  of  rent 
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and  performance  of  covenants,  {e)  In  a  conveyance  by  way  of  settlement 
where  a  person  conveys  and  is  expressed  to  convey  as  settlor :  in  this 
case  whether  the  settlement  be  voluntary  or  otherwise  only  a  covenant 
for  further  assurance,  and  that  of  a  more  limited  nature  than  in  the 
case  of  a  beneficial  owner,  is  implied  by  the  Act.  (/)  In  any  convey- 
ance by  a  person  who  conveys  and  is  expressed  to  convey  as  trustee  or 
mortgagee,  or  as  personal  representative  of  one  deceased  or  committee  of  a 
lunatic,  or  under  order  of  the  Court,  there  is  implied  a  covenant  against 
incumbrances,  such  covenant  extending  only  to  every  such  person's  own 
acts.  '  It  should  be  noticed  in  connection  with  the  Lunacy  Act,  1890 
(53  &  54  Vict.  c.  5),  s.  124,  that  the  Court  may  authorise  the  committee 
of  a  lunatic  not  only  to  convey  property  on  the  lunatic's  behalf,  but 
also  to  enter  into  covenants  for  title  by  such  committee  being  expressed 
in  the  conveyance  to  convey  as  heneficial  owner  {In  re  Bay,  [1896] 
1  Ch.  468). 

Anyone  may,  whether  he  be  as  a  fact  a  beneficial  owner  or  not,  be 
expressed  to  convey  as  such  for  the  purpose  of  giving  by  implication  the 
ordinary  covenants  for  title,  and  this  course  is  often  pursued. 

Where  a  person  directs  as  heneficial  owner  that  a  third  party  shall 
convey,  the  person  giving  the  direction  is  deemed  to  convey  as  beneficial 
owner,  within  the  provisions  of  the  Act,  the  subject-matter  conveyed  by 
his  direction,  and  the  covenants  for  title  on  his  part  to  the  like  effect 
are  accordingly  implied  (subs.  (2)).  Where  a  wife  conveys  and  is 
expressed  to  convey  as  beneficial  owner,  and  the  husband  also  conveys 
in  like  manner,  the  wife  shall  be  deemed  to  convey,  and  to  be  expressed  to 
convey,  as  beneficial  owner  (subs.  (3)).  A  conveyance  in  these  provisions 
of  the  Act  includes  a  deed  conferring  the  right  to  admittance  to  copy- 
hold or  customary  land,  but  not  a  demise  by  way  of  lease  at  a  rent, 
or  any  customary  assurance  other  than  a  deed  conferring  the  right  to 
admittance  to  copyhold  or  customary  land  (subs.  (5)). 

The  covenants  for  title,  whether  express  or  implied,  run  with  the 
land  {David  v.  Satin,  [1893]  1  Ch.  523) ;  and  the  Act  expressly  enacts 
that  the  benefit  of  these  implied  covenants  shall  be  annexed  and  incident 
to,  and  shall  go  with,  the  estate  or  interest  of  the  implied  covenantee, 
and  shall  be  capable  of  being  enforced  by  every  person  in  whom  that 
estate  or  interest  is  for  the  whole  or  any  part  thereof  from  time  to  time 
vested.  The  implied  covenants  may  be  varied  or  extended  by  deed,  and 
thereupon  operate  as  if  the  variation  or  extension  were  implied  by  the 
Act.  This  is  frequently  done  in  practice,  e.g.  in  a  conveyance  by  a  tenant 
for  life. 

In  spite  of  the  provisions  of  the  Act,  the  circumstances  of  the  case 
may  sometimes  render  it  necessary  and  expedient  to  insert  express 
covenants  for  title,  e.g.  where  the  land  is  situated  abroad. 

For  the  terms  of  the  various  implied  covenants  above  mentioned 
reference  must  be  made  to  the  statute  itself  where  they  are  stated  at 
length.  In  cases  where,  as  above  mentioned,  it  is  necessary  to  insert 
express  covenants,  the  statutable  forms  may  be  taken  as  the  model. 

The  following  decisions  may  be  usefully  referred  to  in  connection 
with  covenants  for  title.  On  a  sale  of  lands  "  with  the  appurtenances," 
the  purchaser  is  not  entitled  to  the  statutory  covenant  implied  from 
the  words  beneficial  owner,  where  the  effect  would  be  an  express  grant, 
e.g.  of  a  right  of  way,  and  in  such  case  words  limiting  the  effect  of  the 
implied  covenants  must  be  inserted  {In  re  Peck  and  London  School  Board, 
[1893]  2  Ch.  315).     The  covenant  for  quiet  enjoyment  does  not  enlarge 
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the  grant  in  any  way,  and  therefore  an  action  cannot  be  brought  upon 
it  by  reason  of  the  covenantor  purchasing  an  adjoining  piece  of  land  and 
erecting  thereon  a  building  of  such  height  that  it  caused  the  covenantee's 
chimney  to  smoke  {Davis  v.  Town  Properties  Investment  Corporation, 
[1903]  1  Ch.  797).  The  covenant  for  quiet  enjoyment  only  extends  to 
the  acts  of  the  covenantor  and  persons  claiming  under  him,  and  the  acts 
against  which  the  covenant  is  directed  must  be  such  as  could  be  done 
lawfully  as  of  right  by  such  persons  ( Williams  v.  Gabriel,  [1906]  1  K.  B. 
155).  The  covenant  against  incumbrances  extends  to  cases  where 
expenses  of  a  local  authority,  such  as  paving  expenses,  are  made  a  charge 
on  the  property,  e.g.  under  the  Private  Streets  Works  Act,  1892  (55  &  56 
Vict.  c.  57),  and  a  purchaser  can  recover  in  respect  of  such  charge  when 
undisclosed  in  his  conveyance  {Stock  v.  Meakin,  [1900]  1  Ch.  683 ;  see 
Allen  v.  Driscoll,  [1904]  2  Ch.  226). 

The  measure  of  damages  recoverable  in  an  action  for  breach  of 
covenant  for  good  right  to  grant  a  lease  where  the  lessor  had  no  power 
to  grant,  is  not  only  the  premium  and  costs  of  the  lease,  but  also  the 
value  of  the  term  {Lock  v.  Furze,  1866,  L.  E.  1  C.  P.  441).  The  implied 
covenant  extends  to  the  entirety  of  the  property  shown  by  the  parcels 
or  plan  to  have  been  conveyed,  and  if  there  is  a  deficiency  the  covenantee 
is  entitled  to  recover  the  value  of  such  deficiency  {May  v.  Piatt,  [1900] 
1  Ch.  616).  Where  there  existed  a  right  of  way  not  disclosed  in  the 
conveyance,  the  covenantee  was  held  entitled  to  recover  the  difference 
in  value  between  the  property  as  it  purported  to  be  conveyed,  and  its 
value  as  the  vendor  had  power  to  convey  it  {Turner  v.  Moon,  [1901]  2  Ch. 
825 ;  a.  W.  B.  v.  Fisher,  [1905]  1  Ch.  316).  The  purchaser  has  a  right 
to  damages  under  the  implied  covenant  for  undisclosed  incumbrances 
on  the  land  {David  v.  Sabin,  [1893]  1  Ch.  523). 

Covenants  for  title  are,  independently  of  the  Conveyancing  Act, 
implied  by  virtue  of  certain  other  statutes,  of  which  the  Lands  Clauses 
Consolidation  Act  is  the  most  important.  By  this  Act  covenants  for 
title  are  implied  by  the  use  of  the  word  grant  by  the  conveying  party  in 
the  conveyance.  As  to  this  and  the  old  law  on  the  implied  covenants 
for  title  created  by  the  use  of  the  word  grant,  see  Geant,  and  Hargrave 
and  Butler's  note  to  Co.  Litt.,  s.  384a. 

Title  Deeds. — The  muniments  or  evidences  of  ownership  of 
land,  which  therefore  pass  with  the  land  on  a  conveyance  of  the  same 
although  not  expressly  mentioned  {Harrington  v.  Price,  1832,  3  Barn. 
&  Adol.  170 ;  37  K.  K.  374).  The  title  deeds  are  incident  to  the  land 
although  not  expressly  granted  to  pass  with  it  {Lord  Buckhurst's  Case, 
1  Rep.  1,  which  is  a  leading  case  as  to  title  deeds).  If  on  a  conveyance 
of  land  the  vendor's  deeds  relate  to  other  property  besides  that  conveyed, 
an  acknowledgment  of  the  right  to  their  production  is  now  usually  given 
by  the  vendor  to  the  purchaser  {vide  infra).  A  lessor  who  agrees  to 
accept  a  surrender  of  the  lease  and  to  grant  to  the  lessee  a  new  lease 
with  an  extended  term  is  not  entitled  to  the  delivery  up  of  the  old 
lease  as  if  he  were  a  purchaser  thereof  {Knight  v.  Williams,  [1901] 
1  Ch.  256). 

The  legal  tenant  for  life  is  entitled  to  the  custody  of  the  title  deeds 
as  of  right  {In  re  Beddoe,  1893,  1  Ch.  p.  557)  and  may  bring  detinue 
for  them  {Allwood  v.  Heywood,  1863,  1  N.  R.  289).  In  the  absence  of 
special  trusts  equity  follows  the  law  in  this  respect  and  the  equitable 
tenant  for  life  is  entitled  to  the  custody  {Denton  v.  Denton,  1844,  7  Beav. 
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388),  and  the  Court  will  not  interfere  with  the  right  of  a  tenant  for  life 
to  the  custody,  except  where  the  deeds  will  be  endangered  if  left  in  his 
hands,  or  where  the  Court  requires  them  for  the  purpose  of  carrying  out 
trusts  relating  to  the  property  {Leathes  v.  Leathes,  1877,  5  Ch.  D.  221), 
Where,  for  example,  an  estate  is  vested  in  trustees  upon  particular  trusts, 
such  as  to  receive  rents  and  pay  them  to  the  tenant  for  life  or  to  sell, 
the  right  to  custody  will  not  depend  upon  the  legal  title  but  to  con- 
venience, having  regard  to  the  benefit  of  all  parties  interested  {Stanford 
V.  Roberts,  1871,  6  Ch.  307).  The  mortgagee  of  a  tenant  for  life  can 
insist  as  against  him  upon  the  trustees  retaining  custody  of  the  title 
deeds  {In  re  Newen,  [1894]  2  Ch.  297).  Where  several  persons  are  owners 
of  land  held  under  a  common  title,  and  one  obtains  possession  of  the  title 
deeds,  he  is  entitled  to  retain  them  as  against  the  others  ;  consequently 
one  of  them  cannot  maintain  detinue  against  a  person  with  whom  the 
deeds  have  been  deposited  by  the  party  who  first  obtained  possession  of 
them,  to  be  redelivered  to  him  on  request  {Foster  v.  Crdbh,  1852, 12  C.  B. 
136).  An  equitable  tenant  for  life  is,  in  the  absence  of  special  circum- 
stances, entitled  to  be  let  into  possession  of  the  land  and  to  have  the 
custody  of  the  title  deeds  although  his  estate  may  be  determinable  on 
bankruptcy  or  alienation  {In  re  Wythes,  West  v.  Wythes,  [1893]  2  Ch. 
369).  A  legal  mortgagee  is  entitled  to  recover  the  deeds  from  a  mort- 
gagee by  deposit,  notwithstanding  the  latter  was  a  purchaser  for  value 
without  notice  {Manners  v.  Mew,  1885,  29  Ch.  D.  725). 

There  is  no  negligence  to  be  imputed  to  a  trustee  for  leaving  title 
deeds  in  the  possession  of  his  co-trustee  {Cottam  v.  Eastern  Counties  Rly. 
Co.,  1860,  1  J.  &  H.  243),  and  one  trustee  has  no  right  to  compel  his 
co-trustee  to  concur  with  him  in  placing  title  deeds  in  a  box  accessible 
to  them  both  jointly  unless  he  makes  out  some  special  case  {In  re  Sisson's 
Settlement,  [1903]  1  Ch.  262). 

Formerly,  where  title  deeds  were  retained  by  a  vendor,  it  was  usual 
for  him  to  covenant  that  he  would,  when  required,  and  at  the  purchaser's 
cost,  produce  the  deeds  and  give  copies  of  them ;  but  now,  under  the 
Conveyancing  Act,  1881,  s.  9,  an  acknowledgment  of  the  right  to  the 
production  of  the  deeds,  and  an  undertaking  for  their  safe  custody,  is 
usually  given  instead. 

As  to  mortgage  by  deposit  of  title  deeds,  see  Moktgage,  Vol.  IX.  p.  355. 

No  witness  who  is  not  a  party  to  an  action  can  be  compelled  to 
produce  his  title  deeds  to  any  property  {Pickering  v.  Noyes,  1823,  1  Barn. 
&  Cress.  262,  263;  Adams  v.  Lloyd,  1858,  3  H.  &  K  351). 

To  steal,  or  for  any  fraudulent  purpose  to  destroy,  cancel,  obliterate, 
or  conceal  the  whole  or  any  part  of  any  "  document  of  title  " — a  phrase 
which  includes  "  any  deed,  map,  paper,  or  parchment,  written  or  printed, 
or  partly  written  and  partly  printed,  being  or  containing  evidence  of  the 
title  or  any  part  of  the  title  to  any  real  estate,  or  to  any  interest  in  or 
out  of  any  real  estate  " — is  felony  (24  &  25  Vict.  c.  96,  ss.  1,  28) ;  and 
for  the  vendor  or  mortgagor  of  land  to  suppress  any  deed  material  to  the 
title,  with  intent  to  defraud,  is  a  misdemeanor  (22  &  23  Vict.  c.  35,  s.  24 ; 
23  &  24  Vict.  c.  38,  s.  8).  Where  there  is  a  condition  of  sale  that  no 
title  prior  to  a  particular  date  shall  be  shown,  sec.  24  does  not  apply  to 
an  incumbrance  antecedent  to  that  date  {Smith  v.  Bohinson,  1879,  13 
Ch.  D.  148). 

[Authorities. — Elphinstone,  Introduction  to  Conveyancing,  4th  ed., 
pp.  108  et  seq. ;  Hood  and  ChaUis,  Conveyancing  Acts,  5th  ed.,  pp. 
50-52.] 
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Titles,  Ecclesiastical. — See  Eoman  Catholic. 
Titles  of  Honour.— See  Honour. 

Tobacco  and  Snuff. — It  was  for  long  unlawful  to  grow 
tobacco  in  the  British  Islands  (12  Chas.  ii.  c.  34;  15  Chas.  ii.  c.  7,  ss. 
15-17 ;  22  Geo.  iii.  c.  73,  s.  1 ;  1  &  2  Will.  iv.  c.  13,  ss.  1,  2). 

Tobacco  grown  in  breach  of  these  Acts  may  be  seized  by  the  Excise 
authorities  and  forfeited,  and  persons  dealing  with  it,  or  possessing  over 
one  pound,  are  liable  to  penalties  (1  &  2  Will.  iv.  c.  41,  ss.  3,  4).  These 
provisions  were  in  aid  of  the  customs  duties  on  importation  of  the 
article,  and  in  aid  of  the  plantations  in  America. 

As  from  a  date  to  be  fixed  by  Order  in  Council,  as  soon  as  Parliament 
has  provided  for  a  duty  of  excise  on  tobacco,  the  statutes  preventing  the 
growth,  etc.,  of  tobacco  in  Ireland  are  to  be  repealed :  but  the  growing  of 
tobacco  will  be  subject  to  licence  of  the  Commissioners  of  Inland  Kevenue, 
and  on  premises  approved  by  them  (7  Edw.  vii.  c,  3,  s.  1). 

The  growing  of  tobacco  in  Ireland  for  experimental  purposes  is 
allowed  on  permit  of  the  Commissioners  of  Inland  Eevenue,  subject  to 
special  regulations  and  conditions,  and  such  allowance  for  duty  as  is 
sanctioned  by  the  Treasury  (7  Edw.  vii.  c.  3,  s.  2).  Similar  legislation 
for  Scotland  was  passed  in  1908  (8  Edw.  vii.  c.  10). 

The  custom  duties  on  tobacco,  up  to  July  1906,  are  stated  under 
Customs,  Yol.  IV.  p.  302 ;  and  the  regulations  as  to  excise  licences, 
manufacture,  etc.,  under  Excise,  Vol.  V.  p.  467. 

Smoking  tobacco  in  railway  trains,  except  in  carriages  set  apart,  is 
forbidden  (1868,  c.  119,  s.  20). 

Part  III.  of  the  Children  Bill,  1908,  contains  provisions  imposing 
penalties  on  the  sale  of  cigarettes  or  cigarette  papers  to  persons  appar- 
ently under  16,  and  empowering  constables  and  park-keepers  to  seize 
cigarettes,  etc.,  in  the  possession  of  such  young  persons  found  smoking 
in  a  street  or  public  place,  and  to  search  boys  for  cigarettes.  It  also 
contains  provisions  intended  to  prevent  the  young  from  obtaining 
cigarettes  from  automatic  machines.  There  is  no  penalty  imposed  on 
the  youthful  smoker.  The  definition  of  cigarette  includes  tobacco 
substitutes. 

Tobag^O. — See  Trinidad  and  Tobago. 

To  be. — A  clause  in  a  deed  introduced  by  these  words  may  create 
a  covenant,  or  a  mere  qualification  of  the  covenant  with  which  it  is 
connected.  The  context  must  determine  which  construction  is  to  pre- 
vail (see  Norton,  Deeds,  486,  488,  539 ;  Stroud,  Jud.  Diet). 

Approved. — A  stipulation  that  the  title  to  land  is  "  to  be  approved  " 
by  a  person's  solicitor  is  not  complied  with  unless  the  title  is  in  fact 
approved  of  by  such  solicitor,  or  else  that  such  a  title  has  been  sub- 
mitted to  him,  as  it  is  unreasonable  for  him  to  disapprove  (Clack  v. 
Wood,  1882,  9  Q.  B.  D.  276). 

Executed. — A  writ  delivered  to  a  sheriff,  the  execution  of  which  is 
subsequently  countermanded,  is  not  delivered  "  to  be  executed  "  within 
the  meaning  of  sec.  16  of  the  Statute  of  Frauds,  until  such  countermand 
has  been  withdrawn  and  the  sheriff  ordered  to  proceed  (Hunt  v.  Hooper, 
1844,  13  L.  J.  Ex.  183). 

VOL.  XIV.  Q 
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Paid. — Read  as  importing  a  covenant  to  pay  {Bower  v.  Hodges,  1853, 
22  L.  J.  a  P.  194). 

Settled. — These  words  held  to  create  an  executory  trust  {In  re 
Ballance,  Bcdlance  v.  Lamphier,  1889,  42  Ch.  D.  62). 

Together  wit  hi — Construed  as  meaning  "at  the  same  time 
as  "  and  not  as  meaning  "  also  "  {Grindell  v.  Brendan,  1859,  28  L.  J.  C.  P. 
333). 

Token. — The  name  given  to  a  kind  of  money  issued  by  private 
persons,  usually  tradesmen,  at  various  times  in  our  history,  notably 
during  the  civil  wars,  and  again  towards  the  end  of  the  18th,  and  during 
the  early  years  of  the  19th,  century,  owing  to  the  scarcity  of  coins 
of  small  denomination  at  those  periods.  Such  tokens  were  usually  of 
copper,  and  bore  the  name  of  the  person  issuing  them,  who  pledged 
himself  to  redeem  in  silver  on  demand.  The  private  issue  of  tokens  has 
been  long  forbidden,  and  by  the  Coinage  Act,  1870,  33  &  34  Vict.  c.  10, 
s.  5,  a  penalty  is  imposed  on  persons  issuing  any  token.  Owing  to  the 
fact  that  the  silver  and  bronze  coins  issued  from  the  Mint  are  rated  at 
a  considerably  higher  value  than  their  intrinsic  worth,  they  are  often 
spoken  of  as  tokens. 

Toleration  Act. — See  Nonconformist,  Vol.  X.  p.  3. 

Tolls;  To  1 1  age. — The  right  to  levy  a  toll  is  a  "franchise" 
{Newcastle  {Duke)  v.  Worksop  Urban  Council,  [1902]  2  Ch.  145).  It  can 
only  be  created — {a)  by  a  royal  grant  or  charter,  or  (&)  by  statute.  But 
where  a  toll  has  been  levied  for  a  period  sufficient  to  create  a  valid 
custom,  a  lost  grant  or  charter  conferring  the  right  to  levy  the  toll  will 
be  presumed :  in  this  way  the  right  arises  by  (c)  prescription.  But  a 
private  person  cannot  create  such  a  right  for  himself.  In  the  absence 
of  statutory  authority,  no  man  can  dedicate  a  highway  to  the  public, 
subject  to  the  payment  of  a  toll  to  himself  {Austerherry  v.  Corporation 
of  Oldham,  1885,  29  Ch.  D.  750).  Many  turnpike  Acts  creating  tolls 
were  passed  in  the  last  century,  but  these  have  all  expired.  All  turn- 
pike trusts  are  now  at  an  end ;  the  last  turnpike  toll  has  been  collected. 
A  right  to  levy  tolls  may,  of  course,  be  varied  or  abolished  by  statute, 
and  the  question  often  arises  whether  the  effect  of  a  statute  is  to  merely 
regulate  the  old  right,  or  to  create  a  new  right  {Mayor,  etc.,  of  Manchester 
V.  Lyons,  1882,  22  Ch.  D.  287).  Where  the  right  to  take  certain 
customary  tolls  has  been  established  by  prescription,  and  subsequently 
a  statute  gives  the  same  corporation  or  person  a  statutory  right  to  take 
the  same  tolls,  the  prescriptive  right  will  merge  in  and  be  extinguished 
by  the  statutory  right  {New  Windsor  Corporation  v.  Taylor,  [1899]  A.  C. 
41),  A  right  to  levy  tolls  may  also  be  lost  by  disuse  {Middleton  v.  Power, 
1886,  19  L.  R.  Ir.  Ch.  1). 

A  statute  creating  a  toll  will  be  construed  strictly,  as  it  casts  a 
burden  on  the  public.  Still,  such  strictness  must  not  be  carried  too 
far.  Thus  a  "  tramcar  "  has  been  held  to  be  a  "  coach,  chariot,  or  chaise  " 
within  the  meaning  of  the  7  Geo.  in.  c.  Ixxiii,,  and  so  liable  to  pay  toll 
on  crossing  Stonehouse  Bridge,  although  tramcars  were  unknown  in  the 
year  7  Geo.  iii.  {Plymouth,  etc..  Tramways  Co.  v.  General  Tolls  Co.,  Ltd., 
1896,  75  L.  T.  467 ;  (H.  L.)  1898,  14  T.  L.  R.  531).    But  a  bicycle  or 
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tricycle  is  not  "a  carriage"  {Simpson  v.  Teignmouth  Bridge  Co.,  [1903] 
1  K.  B.  405  ;  and  Smith  v.  Kynnersley,  [1903]  1  K.  B.  788 ;  overruling 
Cannan  v.  AUngdon  {Earl),  [1900]  2  Q.  B.  66). 

So  the  right  of  the  Crown  to  authorise  its  grantee  to  levy  tolls  was 
always  viewed  with  suspicion.  The  right  must  have  had  a  reasonable 
commencement,  that  is,  it  must  be  founded  on  good  consideration ;  the 
grantee  must  have  rendered  some  service  which  deserved  such  a  recom- 
pense, e.g.  have  made,  or  undertaken  to  keep  in  repair,  the  bridge  or 
road  for  the  use  of  which  he  claims  the  toll ;  or  in  the  case  of  a  market, 
have  undertaken  to  provide  the  ground  on  which  the  market  should 
be  held ;  or  in  the  case  of  a  ferry,  to  provide  a  boat  {Mayor  of  Notting- 
ham  V.  Lambert,  1738,  Willes,  111 ;  Blissett  v.  Hart,  1744,  Willes,  512). 
Indeed  if  any  landowner,  whether  a  private  individual  or  a  statutory 
corporation,  levies  tolls  for  the  use  of  a  way  across  his  land,  it  is  his 
duty  to  keep  the  way  in  a  safe  state  and  fit  for  the  use  of  those  whom 
he  has  invited  to  use  it;  if  he  is  cognisant  of  some  hidden  danger, 
ought  to  remove  it  or  close  the  way  {Gibhs  v.  Trustees  of  Liverpool  Docks, 
1866,  L.  E.  1  H.  L.  93). 

Moreover,  the  tolls  must  not  be  unreasonable  in  their  amount ;  if 
they  be  outrageous,  the  grant  of  the  franchise  will  be  illegal  and  void 
{Heddy  v.  Wheelhouse,  1597,  Cro.  Eliz.  558 ;  78  E.  E.  803 ;  and  see  Stat. 
Westminster  I.,  3  Edw.  i.  c.  31).  In  the  reign  of  Charles  ii.  a  quo  warranto 
information  was  filed  by  the  Attorney-General  against  the  City  of  London, 
and  its  charter  was  declared  to  be  forfeited,  on  the  ground  that  it  had 
exceeded  its  jurisdiction  in  the  exaction  of  certain  market  tolls.  A 
custom  for  the  inhabitants  of  a  particular  vill  to  cross  a  certain  ferry 
toll-free  is  good  in  law  {Payne  v.  Partridge,  1691,  1  Show.  231).  The 
King  was  always  exempt  from  toll :  so  are  many  servants  of  the  Crown 
(see  sec.  143  of  the  Army  Act,  1881,  44  &  45  Vict.  c.  58 ;  sec.  28  (2)  of 
the  Territorial  and  Eeserve  Forces  Act,  1907,  7  Edw.  vii.  c.  9 ;  Craig  v. 
Nicholas,  [1900]  2  Q.  B.  444;  and  A.-C  v.  Londonderry  Bridge  Com- 
missioners, [1903]  1  Ir.  E.  389).  Any  man  may  be  discharged  from 
payment  of  toll  by  the  King's  grant ;  so  the  right  to  be  free  from  a  toll 
is  also  a  franchise.  As  to  the  exemption  of  the  freemen  of  certain 
boroughs  from  tolls  and  dues  levied  for  the  use  of  the  borough,  see 
Freedom  of  a  Borough,  Vol.  VI.  p.  284.  If  an  excessive  toll  be 
demanded  without  authority  and  paid,  the  excess  can  be  recovered  back 
on  the  ground  that  it  was  paid  without  any  consideration  {Queen  of  the 
River  Steamship  Co.  v.  Thames  Conservators,  1899,  47  W.  E.  685). 

In  early  times  the  right  to  a  toll  occurred  most  frequently  in 
connection  with  a  franchise  to  hold  a  fair  or  market ;  and  the  tolls  in 
such  a  case  were  payable  to  the  lord  of  the  market  (who  was  generally 
the  lord  of  the  manor,  or,  in  later  days,  the  corporation  of  the  borough 
in  which  the  fair  was  held).  And  originally  such  tolls  were  exacted  in 
kind:  the  toller  came  round  the  market  and  plunged  his  measure  or 
toll-dish  into  every  sack  of  corn  or  flour  as  soon  as  it  was  sold ;  what 
he  thus  seized  was  his  toll.  A  toll  of  this  kind  was  thus  always  paid 
by  the  buyer ;  indeed,  it  was  said  that  no  property  passed  till  the  toll 
had  been  paid,  "  que  inducera  inconveniencies  "  {Quo  Warranto  de  May  den- 
head,  1620,  Pal.,  at  p.  85).  Later,  such  tolls  were  always  paid  in  money. 
There  were  four  kinds  of  toll : — 

(i.)  Port- Toll. — A  charge  on  any  goods  coming  into  a  port, 
(ii.)  Toll- Traverse. — A  charge  for  every  beast,  etc.,  driven  across  a 
man's  land  to  market. 
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(iii.)  Toll-Thorough. — ^A  charge  on  every  beast  that  goes  through  a 
market  town  or  across  a  bridge  or  ferry. 

(iv.)  Turn- Toll. — A  charge  on  every  beast  that  is  driven  to  market 
and  returns  unsold. 

Other  kinds  of  ancient  tolls  are  enumerated  in  Jehu  Webb's  Case, 
1609,  8  Eep.  465;  77  E.  K.  541.  Tolls  can,  in  some  cases,  be  levied 
on  all  persons  who  bring  goods  into  a  market  for  sale,  whether  they 
have  a  stall  in  the  market  or  not  {Horner  v.  Stepney  Assessment  Com- 
mittee, 1908,  98  L.  T.  450).  But  note  that  the  toll  granted  by  the 
Metage  on  Grain  (Port  of  London)  Act,  1872,  on  "all  grain  brought 
into  the  port  of  London  for  sale  "  cannot  be  levied  on  grain  brought  into 
that  port  to  be  ground  into  meal,  or  manufactured  into  other  articles  of 
commerce,  and  then  sold  {Cotton  v.  Vogan  &  Co.,  [1896]  A.  C.  457). 

Where  any  corporation,  council,  or  board,  or  any  body  of  com- 
missioners or  trustees,  is  authorised  to  levy  compulsorily  any  toll,  its 
clerk  must  make  an  annual  return  to  the  Local  Government  Board, 
showing  how  much  has  been  received  from  this  source,  and  how  the 
amount  has  been  expended  (23  &  24  Vict.  c.  51,  s.  1). 

Tolls  paid  for  the  use  of  a  man's  land  are  real,  and  not  personal, 
property ;  and  a  devise  of  them  is  within  the  Mortmain  Acts,  and  was 
not  subject  to  either  probate  or  legacy  duty  {A.-G.  v.  Jones,  1849, 
1  Mac.  &  G.  574,  589 ;  41  E.  E.  1388 ;  In  re  Christmas,  1886,  33  Ch.  D. 
332  ;  In  re  David,  1889,  43  Ch.  D.  27). 

Kailway  companies  are  also  empowered  by  statute  to  levy  tolls  on 
the  carriage  of  merchandise  on  their  lines.  Any  question  or  dispute 
which  involves  the  legality  of  such  a  toll  may  be  heard  and  determined 
by  the  Kailway  and  Canal  Commissioners,  under  sec.  10  of  the  51  & 
52  Vict.  c.  25.  The  commissioners  may  enforce  payment  of  such 
toll,  or  of  so  much  of  it  as  they  decide  to  be  legal.  If  any  railway 
company  charges  one  trader,  or  class  of  traders,  or  the  traders  in  any 
district,  lower  tolls  for  the  same  or  similar  merchandise  than  they 
charge  other  traders,  this  is  primd  facie  an  "  undue  preference  "  (s.  27, 
subs.  (1)). 

Tolscy . — An  old  name  for  a  place  where  tolls  were  collected,  and 
where,  as  a  consequence,  merchants  were  accustomed  to  meet  for 
business  purposes. 

Tolzcy  Court  of  Bristol.— See  Inferior  Courts. 

Tomb,  Tombstone — Lord  Coke  says  (3  Inst.,  301):  "Con- 
cerning the  building  or  erecting  of  tombs,  sepulchres,  or  monuments  for 
the  deceased  in  church,  chancel,  common  chapel  or  churchyard,  in  con- 
venient manner,  it  is  lawful ;  for  it  is  the  last  work  of  charity  that  can 
be  done  for  the  deceased.  .  .  .  And  the  defacing  of  them  is  punishable 
by  the  common  law  as  it  appeareth  in  the  book  of  the  9  Edw.  iv.  c.  14 
(the  Lady  Wiche's  Case,  wife  of  Sir  Hugh  Wiche),  and  so  it  was  agreed 
by  the  whole  Court  (Mich.  10  Jac.  i.)  in  the  Common  Pleas  between 
Corven  and  Pym.  .  .  .  But  the  building  or  erecting  of  the  sepulchre, 
tomb,  or  other  monument  ought  not  to  be  to  the  hindrance  of  the 
celebration  of  divine  service."  Strictly  speaking,  accordingly,  no  monu- 
ment can  be  erected  either  in  church  or  churchyard  without  a  faculty 
from  the  ordinary,  though  usually  the  incumbent's  consent  will  satisfy 
the  ordinary;  and  apparently  no  practice  or  usage  to  dispense  with 
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such  faculty  or  consent  can  be  established  {Beckwith  v.  Harding,  1818, 
1  Barn.  &  Aid.  508 ;  19  E.  E.  372).  In  Palmer  v.  Bishop  of  Exeter, 
1723,  Stra.  576,  it  was  held  that  the  ordinary  could  bring  a  suit  to  have 
monuments  erected  without  his  consent  removed;  but  probably  per- 
mission to  erect  cannot  be  refused  without  reasonable  justification  (see 
Keet  V.  Smith,  1875,  1  P.  D.  73).  Inscriptions  proposed  to  be  placed  on 
a  tombstone  in  a  parish  churchyard  are,  in  the  first  instance,  subject  to 
the  control  of  the  incumbent  of  the  parish,  but  his  decision  may  be 
reviewed  by  the  ordinary  {Pearson  v.  Stead,  [1903]  P.  66).  The  onus  of 
satisfying  the  Court  that  an  inscription  is  unobjectionable  lies  on  the 
person  who  has  caused  the  tombstone  to  be  erected  {ibid.). 

A  legacy  of  money  to  maintain  tombstones  in  churchyards  will  not 
be  valid,  though  moneys  may  be  validly  bequeathed  to  keep  up  tomb- 
stones in  churches  which  form  portions  of  the  fabric  thereof,  and  are 
consequently  charitable  {In  re  Bigley's  Trust,  1866,  15  W.  E,  190; 
Hoare  v.  Osborne,  1866,  14  W.  E.  383;  Fowler  v.  Fowler,  1864,  12  W.  E. 
972).     See  further,  Phillimore's  Eccl.  Law,  vol.  i.  ch.  x.  s.  7. 

Tongan  Islands.— See  Pacific  Islands. 

Tonnag'e. — The  Merchant  Shipping  Acts  require  the  tonnage  of 
every  ship,  for  the  purpose  of  registration,  to  be  ascertained  according  to 
rules  provided  by  the  Acts  (see  M.S.  A.,  1894,  s.  77,  and  Scheds.  II.  and  VI.); 
the  tonnage  deck  being  the  upper  deck  in  ships  which  have  less  than 
three  decks,  and  the  second  deck  from  below  in  all  other  ships.  Allow- 
ance is  made  for  engine-room  space  in  steamships  (M.  S.  A.,  1894,  s.  78), 
but  not  to  exceed  55  per  cent,  of  the  portion  of  the  ship's  tonnage 
remaining  after  deducting  from  the  gross  tonnage  any  deductions  for  crew 
spaces,  etc.  (s.  79 ;  and  M.  S.  A.,  1907,  s.  1),  except  in  the  case  of  ships  used 
as  tugs,  and  existing  ships  (till  after  a  certain  period)  and  ships  already 
registered,  and  no  goods  or  stores  must  be  stored  or  carried  in  any  space 
measured  for  propelling  power.  The  deductions  are  also  allowed  which 
have  been  already  mentioned  in  Limitation  of  Liability  (Vol.  VIII. 
326, 327),  for,  as  there  stated,  the  measure  of  tonnage  is  the  same  whether 
for  the  limitation  of  liability  or  for  other  purposes.  The  tonnage  once 
thus  ascertained  is  the  register  tonnage  of  the  ship  until  she  is  remeasured. 
Ships  of  a  foreign  country  which  adopts  the  tonnage  regulations  are 
deemed  to  be  of  the  tonnage  denoted  in  their  certificates  of  registry, 
upon  an  Order  in  Council  to  that  effect  being  issued,  and  need  not  be 
remeasured  here.  The  space  occupied  by  deck  cargo  is  liable  to  dues,  as 
if  the  tonnage  of  such  space  were  added  to  the  register  tonnage  (see 
Cairn  Line  v.  Trinity  House,  [1907]  1  K.  B.  604 ;  [1908]  1  K.  B.  528 ;  10 
Asp.  602).  The  survey  and  measurement  of  ships  is  carried  out  by  sur- 
veyors, acting  in  accordance  with  the  Board  of  Trade  regulations. 
Tonnage  rates  may  be  levied  under  local  Acts  upon  the  register  tonnage, 
according  to  the  tonnage  regulations,  although  such  Acts  provide  for  a 
different  system  of  tonnage  measurement  (M.  S.  A.,  1894,  ss.  82-87). 

For  the  tonnage  of  a  ship  for  the  purpose  of  limitation  of  liability,  see 
Limitation  of  Liability  ;  and  for  the  purpose  of  her  carrying  capacity 
under  contract,  see  Cargo  ;  Charter-Party. 

Tontine — In  the  seventeenth  century  an  Italian  named  Tonti 
devised  a  scheme  of  loans  to  the  State  which  may  be  described  as  a 
lottery  of  annuities  or  compound  of  lottery  and  annuity,  under  which  the 
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subscriber  who  lived  longest  received  the  whole  of  the  income  of  the 
annuities  created  by  way  of  interest  on  the  loan. 

The  system  has  not  been  used  in  England  for  public  loans  since  1789 
(29  Geo.  III.  c.  41) ;  but  Tontine  clubs  in  aid  of  private  adventures  have 
since  then  at  times  been  constituted,  and  appear  not  to  fall  within  the 
Acts  against  gaming  or  lotteries. 

In  the  United  States,  Tontine  insurance  is  common  and  lawful  (Simons 
V.  J^ew  Yorh  Life  Co.,  1885,  35  Hun.  (N.  Y.)  317). 

Torrens  System,— See  Land  Transfer,  Vol.  VIII.,  at 
p.  73. 
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In  the  article  on  Contract  it  was  thought  desirable  to  avoid  contro- 
verted points  and  so  far  as  possible  only  state  results.  That  course  is 
not  possible  here.  Any  systematic  treatment  of  the  subject  as  a  whole 
is  so  modern  that  questions  going  to  the  foundation  of  its  legal  principles 
are  still  unsettled,  or  so  recently  decided  that  the  consequences  of  the 
decisions  are  not  yet  worked  out. 

1.  The  General  Notion. — The  recognition  of  torts  or  civil  wrongs  as  a 
general  head  of  the  common  law,  corresponding  pretty  nearly  to  the 
Eoman  titles  of  obligations  ex  delicto  and  quasi  ex  delicto,  is  quite  modern 
(see  Appendix  A.  to  Pollock  on  Torts,  by  F.  W.  Maitland,  and  the 
first  chapter  of  that  book).  When  the  word  tort  occurs  in  the  earlier 
Anglo-French  law-books,  it  seems  to  have  no  more  technical  meaning 
than  the  English  wrong.  What  we  now  understand  by  a  tort  is  a  breach 
of  some  duty  between  citizens,  defined  by  the  general  law,  which  creates 
a  civil  cause  of  action.  The  duty  must  be  founded  in  common  right, 
not  in  a  strictly  personal  relation  such  as  those  of  husband  and  wife  or 
parent  and  child.  It  must  be  a  duty  assigned  by  law,  not  dependent  on 
the  will  of  the  parties ;  a  breach  of  contract  or  of  trust  is  not,  as  such, 
a  tort,  though  it  may  also  be  a  tort  in  particular  circumstances.  There 
must  be  a  private  right  of  action ;  the  facts  producing  it  may  or  may 
not  also  constitute  an  offence  punishable  by  public  authority,  and  there 
will  none  the  less  be  a  tort  if  they  do  (subject,  as  to  the  civil  remedy, 
where  the  facts  amount  to  felony,  to  the  obscure  and  doubtful  doctrine 
of  the  trespass  being  "  merged  in  the  felony ; "  Wells  v.  Abrahams,  1872, 
L.  E,  7  Q.  B.  554 ;  Ex  parte  Ball,  1879,  10  Ch.  D.  667,  which  is  now  of 
little  practical  importance) ;  but  if  there  is  not  a  private  right  to  redress 
exercisable  by  some  individual  citizen,  there  is  not  a  tort.  Our  existing 
system  of  remedies  has  been  developed  out  of  the  writs  of  trespass, 
deceit,  and  nuisance ;  the  action  of  trespass  on  the  case  in  its  various 
branches  (exclusive  of  assumpsit,  which  became  an  action  of  contract) ; 
the  application  in  Courts  of  equity  of  the  auxiliary  remedy  by  injunction 
for  rights  established  under  these  heads,  and  to  some  extent  the  inde- 
pendent jurisdiction  of  equity  in  matters  of  fraud  and  the  like ;  and  the 
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creation  by  statutes  of  various  duties,  the  violation  of  which  was 
either  expressly  declared  or  has  been  held  by  judicial  interpretation 
to  confer  rights  of  action,  within  certain  limits,  on  persons  injured 
thereby. 

2.  Extent  of  Duties  included;  Relation  to  Moral  Duties. — It  seems  hard 
at  this  day  to  deny,  though  some  learned  persons  still  deny,  that  the 
common  law  recognises  a  general  civil  duty  not  to  injure  one's  neighbour. 
If  we  enumerate  the  known  causes  of  action  which  have  received  names 
we  cannot  say  that  no  action  will  lie  outside  these,  or  we  can  say  it  only 
with  the  warning  that  their  borders  may  be  extended.  The  Statute  of 
Westminster,  which  defined  the  power  of  framing  new  writs  theretofore 
claimed  without  limit  by  the  King's  clerks  and  disputed  by  the  Estates  of 
the  Realm,  is  still  in  force ;  and  though  in  modern  systems  of  pleading 
there  can  no  longer  be  a  question  of  devising  new  forms  of  writ,  the 
Courts  are  bound  to  grant  a  remedy  for  new  wrongs  which  are  in  con- 
simili  casu  with  old  ones;  or,  if  we  take  it  from  the  side  of  equity, 
Courts  of  equity  have  always  refused  to  define  the  limits  of  their 
resources.  Thus  the  rubric  of  "unfair  competition,"  now  familiar  by 
that  name  in  America,  and  constantly  increasing  in  importance  on  both 
sides  of  the  ocean,  has  been  developed  from  a  group  of  authorities  on 
trade  marks  and  trade  names  which  was  quite  scanty  within  recent 
memory. 

Modern  lawyers  are  free  to  start  from  the  widest  possible  conception, 
and  say  that  the  various  forms  and  species  of  action  express  a  general 
duty  not  to  do  harm  to  our  neighbours,  either  wilfully  or  by  failing  to 
observe  reasonable  care  and  caution.  Any  duty  so  widely  stated  is  and 
must  be  subject  to  large  exceptions;  but  there  will  in  any  case  be 
exceptions,  and  large  ones,  even  if  we  confine  ourselves  to  stating 
particular  duties ;  and  this  being  so,  it  seems  the  simpler  and  more 
rational  way  to  consider  the  modern  law  of  torts  as  enforcing  so  much 
of  the  moral  duty  "  to  hurt  nobody  by  word  nor  deed  "  as  positive  law 
can  conveniently  enforce  in  an  individualist  and  competitive  scheme  of 
society.  Authority  is  not  wanting  for  this  generalisation.  Lord  Bowen 
said  in  the  Court  of  Appeal  that  "  at  common  law  there  was  a  cause  of 
action  whenever  one  person  did  damage  to  another,  wilfully  and  inten- 
tionally, and  without  just  cause  or  excuse  "  {Skinner  &  Co.  v.  Shew  &  Co., 
[1893]  1  Ch.  413,  422;  cp.  his  judgment  in  Mogul  Steamship  Co.  v. 
M'Gregor,  1889,  23  Q.  B.  D.,  at  p.  613).  And  the  Supreme  Court  of  the 
United  States  has  all  but  formally  approved  the  opinion  "  that  primd 
facie  the  intentional  infliction  of  temporal  damage  is  a  cause  of  action, 
which,  as  a  matter  of  substantive  law,  whatever  may  be  the  form  of 
pleading,  requires  a  justification  if  the  defendant  is  to  escape  "  (Cur. 
per  Holmes,  J.,  Aikens  y.  Wisconsin,  1904:,  195  U.  S.  194,  204;  contra, 
A.  Cohen,  K.C.,  Report  of  Royal  Commission  on  Trade  Disputes,  1906, 
Cd.  2825,  p.  29).  This  doctrine,  if  sound,  removes  most  of  the  temptation 
to  maintain  another  one,  which  I  fully  agree  with  Mr.  Cohen  in  thinking 
unsound,  namely  that  conspiracy  is  a  substantive  cause  of  civil  action 
(see  as  to  this  the  judgment  of  FitzGibbon,  L.J.,  in  Sweeney  v.  Coote, 
[1906]  1  I.  R.  51,  109). 

3.  Law  sometimes  stricter  than  Morals  ;  Absolute  and  Qualified  Duties. 
— The  law  does  indeed  enforce  more  than  morality  in  some  respects.  A 
man  is  generally  held  answerable  for  the  wrongful  acts,  neglects,  and 
defaults  of  his  servants  occupied  about  his  business,  whatever  personal 
diligence   he   may  have   used   in  choosing   or    instructing    them   {cp. 
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Employees'  Liability;  Master  and  Servant).  He  is  held,  under 
certain  conditions,  answerable  for  damage  caused  by  any  defects  in  the 
safe  condition  of  buildings,  vehicles,  and  works  under  his  control,  pro- 
vided that  any  reasonable  diligence — not  merely  his  own  or  his  servants' 
— could  have  avoided  the  defect ;  and  in  some  cases  of  what  have  been 
called  "  extra  hazardous  "  risks,  the  responsibility  is  heightened,  accord- 
ing to  English  decisions,  to  that  of  an  absolute  insurer,  though  this 
doctrine  is  not  received  everywhere  {Inderniaur  v.  Dames,  1866,  L.  R. 
1  C.  P.  274  ;  L.  R  2  C.  P.  311 ;  Heaven  v.  Pender,  1883,  11  Q.  B.  D.  503 ; 
Bylands  v.  Fletcher,  1868,  L.  E.  3  H.  L.  330,  are  the  leading  authorities). 

Again,  as  regards  its  estimation  of  injury,  law  goes  beyond  morality 
in  some  directions,  if  it  falls  short  in  others.  Some  kinds  of  inter- 
ference, if  not  protected  by  any  definite  cause  of  justification  or  excuse, 
are  conclusively  presumed  to  be  injurious.  Trespass  to  person,  land,  or 
goods,  and  (subject  to  an  exception  as  to  spoken  words  which  may 
perhaps  really  be  a  relic  of  an  earlier  state  of  the  law)  defamation,  are 
absolutely  at  the  actor's  peril,  without  any  question  of  intent  or  actual 
damage;  though  according  to  modern  authorities,  inevitable  accident 
(not  oversight,  however  innocent)  is  an  excuse  {The  Nitro-Glycerine  Case, 
1872,  15  Wallace,  524;  Stanley  v.  Powell,  [1891]  1  Q.  B.  86).  It  may 
mitigate  the  damages  awarded  in  such  cases,  but  it  is  no  defence  in  law, 
to  say  "  I  meant  no  harm,"  or  even  "  I  neither  meant  harm,  nor  did  any 
appreciable  harm."  The  reasons,  historical  or  logical,  have  never  been 
laid  down  by  authority,  and  cannot  be  brought  under  any  one  formula. 
Eegard  for  keeping  the  peace  will  explain  a  strict  rule  for  trespass  to 
the  person.  The  fact  that  a  procedure  founded  on  trespass  (this  was 
strictly  true  even  of  the  possessory  real  actions  in  their  origin)  was  for 
many  generations  the  only  convenient  means  of  trying  title  to  land  in 
England  goes  far  to  explain  the  persistence  of  a  certain  strictness  in  the 
law  of  trespass  to  land  and  goods.  We  confess  ourselves  unable,  with 
our  present  knowledge,  to  explain  how  or  why  the  action  for  defamation, 
a  comparatively  modern  action  on  the  case,  became  so  much  assimilated 
to  trespass  in  both  substantial  and  technical  incidents  as  it  certainly  has 
been ;  unless,  indeed,  a  man's  reputation  was  supposed  to  be  a  kind  of 
property,  and  therefore  the  subject-matter  of  an  absolute  right. 

In  other  cases  damage  is  the  gist  of  the  action,  or  the  right  of  action 
depends  on  actual  harm  having  been  done.  Of  this  class  are  actions  for 
fraud,  negligence,  nuisance,  and  all  analogous  causes.  It  is  not  an 
actionable  wrong  to  tell  a  man  a  lie  which  does  not  deceive  him,  or  to 
expose  him,  by  any  degree  of  carelessness,  to  a  risk  which  is  not,  in  fact, 
realised  with  the  result  of  injury  to  his  person  or  property ;  though 
reckless  conduct  which  involves  "common  danger"  may  be,  and  often  is, 
made  punishable,  either  by  direct  legislation  or  by  local  by-laws  framed 
under  statutory  powers.  In  all  cases  under  this  rule  the  Courts  aim 
at  enforcing  such  a  standard  of  conduct  as  in  fact  is  accepted  by  honest 
and  reasonably  prudent  men. 

4.  Malice,  Immunity,  and  Privilege. — It  is  sometimes  said  that  malice 
is  or  may  be  a  material  element  in  liability  for  tort.  Much  confusion 
has  been  caused  by  the  indiscriminate  and  unfortunate  use  of  the  term 
in  old-fashioned  pleadings.  Thus  malice  was  constantly  averred  in 
actions  for  defamation;  but  in  the  sixteenth  century  the  averment 
was  already  held  to  be  needless,  and  it  has  been  laid  down  in 
modern  times  that  malice,  when  averred,  only  "  means  a  wrongful  act 
done  intentionally,  without  just  cause  or  excuse  "  {Bromage  v.  Prosser, 
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1825,  4  B.  &  a,  at  p.  255 ;  28  R.  R,  at  pp.  247,  248,  and  old  cases 
there  cited).  The  decision  of  the  House  of  Lords  in  Allen  v.  Flood,  [1898] 
A.  C.  1,  settled  the  law  in  England  that  an  act  not  otherwise  unlawful 
cannot  generally  be  made  actionable  by  an  averment  that  it  was  done 
with  malice  or  evil  motive.  We  believe  it  is  approved  with  few,  if  any, 
exceptions  in  other  jurisdictions.  It  had  already  been  decided  that  the 
law  will  not  inquire  into  the  motives  with  which  an  ordinary  right  of 
property  is  exercised  {Bradford  Corporation  v.  Pickles,  [1895]  A.  C.  587). 
The  effect  of  Allen  v.  Flood  seems  to  be  to  extend  this  to  all  ordinary 
rights,  such  as  that  of  following  one's  occupation,  and  working  or  making 
contracts  with  whom,  when,  and  on  what  conditions  one  thinks  proper. 
Limits  are  set  to  this  immunity  by  the  law  of  nuisance ;  but  there  seems 
to  be  otherwise  no  distinct  right,  as  formerly  supposed  by  many  lawyers 
and  some  judges  on  a  fair  appearance  of  authority,  to  be  free  from 
disturbance  in  one's  occupation.  There  is  no  need  for  such  a  right  if, 
as  above  submitted,  there  is  a  general  duty  not  to  harm  one's  neighbour 
without  just  cause  or  excuse. 

Exceptions  to  the  rule  in  Allen  v.  Flood  are  really  very  few.  In 
actions  for  fraud,  slander  of  title,  use  of  deceptive  trade  names,  or 
"  unfair  competition,"  and  the  like,  there  is  no  question  of  motive,  but 
only  of  the  defendant's  knowledge  that  his  assertion  is  false,  or  rather 
want  of  belief  that  it  is  true,  or,  as  the  case  may  be,  knowledge  that  his 
conduct  amounts  to  an  acted  falsehood,  such  as  passing  off  his  goods  for 
the  plaintiff's  {Beddaway  v.  Banham,  [1896]  A.  C.  199).  We  cannot 
find  that  in  these  kinds  of  cases  the  word  "  malice,"  when  used,  means 
anything  more.  It  seems  pretty  clear  that  henceforth  it  ought  not  to 
be  used,  for  according  to  the  modern  authorities  it  is  either  idle  or 
misleading. 

Cases  of  privilege  are  on  a  peculiar  footing;  "  in  these  cases  the  wrong 
must  have  its  root  in  an  act  which  the  law  generally  regards  as  illegal, 
but  excuses  its  perpetration  in  certain  exceptional  circumstances  from 
considerations  of  public  policy  "  (Lord  Watson,  [1898]  A.  C,  at  p.  93), 
and  then  the  privilege,  being  as  it  were  matter  of  grace,  is  allowed  only 
on  condition  of  not  being  abused  for  private  ends.  Thus  defamatory 
statements  are  made,  in  the  first  instance,  at  the  utterer's  peril,  but, 
where  the  existence  of  a  "  privileged  occasion  "  is  established,  the  law 
"  exonerates  the  person  who  has  made  false  defamatory  statements  from 
liability  if  he  has  made  them  in  good  faith"  (Lord  Herschell,  [1898] 
A.  C,  at  pp.  125,  126).  It  would  seem  that  the  reason  is  analogous  in 
the  case  of  malicious  prosecution,  where  malice,  in  the  sense  of  an 
improper  motive  other  than  a  desire  to  enforce  the  law,  is  certainly 
essential  to  the  cause  of  action.  False  imprisonment,  being  an  invasion 
of  personal  freedom,  can  be  excused  only  by  reasonable  and  probable 
cause ;  honest  belief  alone  will  not  do.  Thus  a  person  may  be  liable  in 
an  action  for  false  imprisonment  who  has  acted,  as  he  thought,  merely 
in  the  execution  of  a  public  duty.  But  when  we  come  to  prosecution, 
setting  the  law  in  motion  as  distinct  from  any  executive  act,  it  is 
otherwise.  Here  "  indirect  and  improper  motive "  must  be  brought 
home  to  the  defendant  (see  Malicious  Pkosecution),  It  is  suggested 
by  the  same  high  authority  we  have  already  quoted,  "  that  the  person 
taking  proceedings  was  saved  from  liability  if  he  acted  in  good  faith, 
because  it  was  thought  that  men  might  otherwise  be  too  much  debarred 
from  enforcing  the  law,  and  that  this  would  be  disadvantageous  to  the 
public  "  (Lord  Herschell,  loc.  cit. ;  cp.  per  Lord  Davey  to  the  same  effect , 
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Hid.,  at  p.  172).  So  the  law  stands  thus  :  imprisonment  and  prosecution 
are  alike  excusable  if  there  was  reasonable  and  probable  cause ;  but, 
beyond  this,  prosecution,  being  largely  left  in  our  system  to  the  action 
of  private  citizens,  must  not  be  made  too  risky,  and  is  therefore  privi- 
leged, even  without  reasonable  and  probable  cause,  if  undertaken  in  good 
faith — but  only  if  so  undertaken.  A  different  explanation  leading  to 
the  same  result  is  that  imprisonment  is  on  the  face  of  it  a  trespass,  but 
resort  to  the  Courts  is  of  common  right,  so  that  malicious  prosecution 
is  actionable  as  being  the  abuse  of  a  common  right  (Malicious 
Prosecution,  Vol.  VIII.  p.  517  above).  But  on  this  view,  why  are 
malicious  civil  proceedings  not  actionable,  which  certainly  is  the 
modern  rule  in  England  ? 

"  Absolute  Privilege  "  means  a  higher  kind  of  immunity  for  "an  act 
on  the  face  of  it  wrongful,  which  puts  the  actor  on  the  same  footing  as 
if  he  were  exercising  a  common  right,  so  that  it  does  not  matter  what 
his  motives  are.  The  term  is  used  only  in  the  law  of  defamation,  though 
the  principle  of  giving  unlimited  immunity  on  the  balance  of  public 
convenience  extends,  within  certain  limits,  to  some  other  cases,  notably 
that  of  judicial  acts.  This  is  a  matter  of  policy  in  each  case,  and  cannot 
be  determined  by  any  universal  rule.  It  would  be  convenient,  if  it  be 
not  too  late  to  alter  current  forensic  language,  to  confine  the  use  of  the 
word  "  privilege  "  to  the  cases  of  privileged  occasion  where  the  privilege 
is  now  said  to  be  qualified. 

5.  Action  for  'Procuring  Breach  of  Contract.— There  is  yet  another 
class  of  cases  where  malice  has  been  said  to  be  an  ingredient  in  a  civil 
cause  of  action,  namely,  those  in  which  an  action  has  been  held  to  lie, 
at  the  suit  of  one  party  to  a  contract,  against  a  third  person  who  pro- 
cures the  other  party  to  break  it  to  the  plaintiff's  damage  {Lumley  v. 
Gye,  1853,  2  El.  &  Bl.  216 ;  Boioen  v.  Hall,  1881,  6  Q.  B.  D.  333).  These 
decisions  have  been  much  discussed ;  after  the  remarks  made  on  them 
in  several  of  the  judgments  of  the  majority  in  Allen  v.  Flood  their 
authority  seemed  for  a  time  doubtful.  Now  they  are  supported  by  the 
considered  and  direct  approval  of  the  House  of  Lords  in  Quinn  v. 
Leathern,  [1901]  A.  C,  at  pp.  510,  535,  not  on  the  ground  of  malice, 
in  the  sense  of  ill-will  to  the  plaintiff,  or  desire  to  make  profit  at  his 
expense,  but  because  the  defendant  knowingly  procures  the  violation 
of  an  existing  legal  right.  The  rule  must  be  subject  to  limitations  or 
exceptions  of  some  sort  in  eases  where  disinterested  advice  is  given; 
and  this  indeed  seems  to  be  admitted.  It  may  be  a  moral  duty  to  break 
an  improvident  contract  and  take  the  risk  of  paying  damages  rather 
than  perform  it,  and  if  so,  it  cannot  be  wrong  for  a  friend,  consulted  by 
the  contracting  party  and  not  himself  bound  by  the  contract,  to  advise 
and  persuade  him  to  that  effect.  The  necessary  exceptions  are  not  yet 
formulated  by  authority,  and  we  can  only  conjecture  how  far  they  will 
resemble  the  rules  as  to  privileged  occasions  in  defamation,  to  which 
there  is  some  apparent  analogy.  See  Bead  v.  Friendly  Society  of  Opera- 
tive Stonemasons,  [1902]  2  K.  B.  732 ;  South  Wales  Miners'  Federation 
V.  Glamorgan  Coal  Co.,  [1905]  A.  C.  239 ;  National  Phonograph  Co.  v. 
Edison-Bell  Consolidated  Co.,  [1908]  1  Ch.  335,  where  the  C.  A.  rejected 
an  attempt  to  narrow  the  application  of  Quinn  v.  Leathem. 

6.  Tort  and  Contract;  Acts  of  Third  Persons. — Two  grounds  of 
general  objection  to  the  doctrine  of  Lumley  v.  Gye,  which  were  once 
plausible,  are  not  now  tenable. 

(1)  Facts  constituting  a  contract,  it  has  been  argued,  can  give  rise  to 
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an  action  of  contract  and  to  no  other  action.  Some  such  rule  as  this 
was  in  favour  forty  or  fifty  years  ago,  but  a  series  of  decisions  of  the 
Court  of  Appeal  has  restored  the  older  view  that  a  common-law  duty, 
independent  of  contract,  may  well  co-exist  with  the  obligation  of  a 
contract,  and  in  many  quite  ordinary  cases  does ;  and  this  not  merely 
between  one  contracting  party  and  a  stranger,  but  between  the  con- 
tracting parties  themselves  {Foulkes  v.  Metropolitan  District  Rly.  Co., 
1880,  5  C.  P.  D.  157 ;  Taylor  v.  Manchester,  Sheffield,  and  Lincoln  Ely. 
Co.,  [1895]  1  Q.  B.  134 ;  Kelly  v.  Metropolitan  District  Rly.  Co.,  Hid.  944 ; 
Turner  v.  Stallibrass,  [1898]  1  Q.  B.  56). 

(2)  It  has  also  been  argued  that  A.  should  not  be  liable  to  X.  for  pro- 
curing B.  to  break  B.'s  contract  with  X.,  because  X.  suffers  by  B.'s 
voluntary  act,  and  has  his  remedy  against  B.  This  is  even  less  plausible. 
The  more  direct  liability  of  a  third  person  arising  out  of  the  same  facts 
cannot  of  itself  be  an  answer,  for  the  same  element  is  present  in  all  cases 
where  a  master  is  liable  for  the  wrongful  act  or  neglect  of  his  servant, 
and  the  fact  that  the  servant  can  seldom  be  worth  suing  makes  no  dif- 
ference in  the  legal  principle.  It  is  an  obvious  but  a  quite  distinct  rule 
of  justice  that  the  plaintiff  is  not  to  have  more  than  full  compensation 
in  the  whole.  And  as  regards  liability  for  consequences  of  a  third 
person's  act,  there  is  ample  modern  authority  for  it,  even  where  that 
act  was  not  intended  or  procured  by  the  defendant,  but,  whether  itself 
wrongful  or  not,  was  a  natural  and  probable  consequence  of  his  original 
wrongful  act  or  negligence.  See  notes  to  Vicars  v.  Wilcocks  in  2  Sm. 
L.  C;  Clark  v.  Chambers,  1878,  3  Q.  B.  D.  327;  Dixon  v.  Bell,  1816, 
5  M.  &  S.  198;  17  R.  E.  308  (these  two  are  perhaps  extreme  cases); 
Hughes  v.  Macfie,  1863,  2  H.  &  C.  744.  There  is  now  authority  for 
saying  that  if  Z,,  by  deceiving  M.,  induces  him  to  do  an  act  injurious 
to  A.,  this  gives  A.  a  cause  of  action  against  Z.  {National  Phonograph 
Co.  V.  Edison-Bell  Consolidated  Phonograph  Co.,  [1908]  1  Ch.  335, 
especially  the  judgment  of  Kennedy,  L.  J.).  The  decision  in  Allen  v.  Flood 
does  not  derogate  from  these  authorities.  The  ground  was  not  that  the 
act  procured  by  the  defendant  was  a  voluntary  act,  but  that  there  was 
nothing  unlawful  in  either  the  act  or  the  alleged  procurement.  Per- 
suading another  man  by  lawful  means  to  do  an  act  which  he  may  law- 
fully do  is  as  much  protected,  as  being  within  the  exercise  of  a  common 
right,  as  that  act  itself,  and  if  damage  without  malice  will  not  make 
either  act  or  persuasion  actionable,  the  addition  of  malice  will  not. 
This  has  nothing  to  do  with  any  question  of  remoteness  of  damage  on 
independent  grounds.    And  see  Damages,  Vol.  IV. 

7.  Classification  of  Torts. — "  The  personal  rights  with  which  we  are 
most  familiar,"  according  to  the  late  Cave,  J.  {Allen  v.  Flood,  [1898]  A.  C, 
at  p.  29),  "  are — (1)  Rights  of  reputation ;  (2)  rights  of  bodily  safety  and 
freedom ;  (3)  rights  of  property ;  or,  in  other  words,  rights  relative  to 
the  mind,  body,  or  estate ;  and  if  the  general  word  '  estate '  is  substi- 
tuted for  '  property,'  these  three  rights  will  be  found  to  embrace  all  the 
personal  rights  that  are  known  to  the  law."  Perhaps  this,  in  one  respect, 
represents  the  common  law  as  being  what  it  ought  to  be  rather  than 
what  it  is ;  for  the  theory  of  our  law  of  defamation  is  that  the  right  of 
action  is  founded  not  on  the  insult  in  itself,  but  on  temporal  damage, 
and  a  similar  theory  has  produced  the  absurd  technicalities  of  the  action 
for  seduction ;  and  these  inveterate  mistakes  in  legal  policy  have  been 
commonly  thought  to  be  beyond  judicial  remedy,  though  we  should  be 
glad  to  think  otherwise.     The  learned  and  lamented  judge  adds  that 
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"  the  third  class  is  very  general,  and  embraces  a  good  many  subdivisions," 
of  which  the  most  obvious  would  seem  to  be  the  distinction  of  rights 
attaching  to  the  possession  or  ownership  of  specific  property  from  those 
which  are  only  analogous  to  rights  of  property,  such  as  franchises  and 
copyright  and  other  statutory  monopolies ;  and  again,  from  those  which 
belong  to  "  estate  "  in  the  larger  sense,  such  as  the  right  not  to  be  injured 
by  deceit  or  "unfair  competition."  Mr.  Justice  Cave's  categories  of 
rights  would  then  lead  to  some  such  distribution  of  the  torts  known  to 
the  law  as  follows : — 

Class  1.  Defamation ;  and,  perhaps,  seduction  and  enticing  away. 

Class  2.  Assault  and  false  imprisonment. 

[Negligence  may,  of  course,  affect  bodily  safety,  but  wrongs  capable, 
according  to  circumstances,  of  injuring  a  man  in  person,  property,  or 
estate,  seem  rather  to  belong  to  Class  3.] 

Class  3.  A.  i.  Wrongs  to  specific  property :  trespass,  conversion, 
disturbance  of  easements,  and  the  like. 

A.  ii.  Wrongs  to  other  exclusive  rights  in  the  nature  of  property 
(patent,  copyright,  trade  mark  under  statutes). 

A.  iii.  Wrongs  to  estate  in  larger  sense :  deceit ;  slander  of  title ; 
fraudulent  competition ;  nuisance  [here,  and  not  under  ii.,  inasmuch  as 
nuisance  is  not  an  invasion  of  property  or  possession  itself,  but  inter- 
ference with  the  use  and  enjoyment  only]. 

B.  Wrongs  to  person,  property,  and  estate,  all  or  any  of  them :  negli- 
gence ;  breach  of  special  duties  attached  to  control  of  buildings,  etc.,  and 
(in  stricter  degree)  to  keeping  or  dealing  with  dangerous  things. 

Liabilities  in  tort  may  also  be  divided,  from  the  defendant's  point  of 
view,  into  those  which  arise  from  a  wilful  act  (this  is  by  no  means  the 
same  as  a  consciously  wrongful  act)  such  as  trespass,  or  the  omission  of 
a  positive  duty ;  those  which  arise  from  want  of  due  care  and  caution 
in  the  doing  of  something  not  unlawful  in  itself  by  the  defendant,  or  by 
a  person  for  whose  acts  he  is  answerable ;  and  those  which  are  imposed, 
irrespective  of  any  particular  act  or  default  of  the  defendant  or  his 
servants,  by  some  special  rule  of  law. 

8.  Justification  and  Excuse. — We  cannot  here  give  an  account  or 
even  a  summary  of  the  various  reasons  for  which  an  act,  on  the  face  of 
it  wrongful,  may  be  justified  or  excused.  Some  of  them  really  belong 
to  public  law,  such  as  the  defence,  available  only  where  the  plaintiff  is 
not  a  British  subject,  that  the  wrong  complained  of  was  an  act  of  State. 
Note  that,  conversely,  a  British  plaintiffs  right  is  to  sue  the  persons 
who  have  actually  committed  or  authorised  a  trespass;  the  heads  of 
Government  departments  cannot  be  presumed  to  authorise  trespasses 
more  than  any  other  employers  or  superiors,  and  are  not  liable  for 
trespasses  of  their  subordinates  which  they  have  not  in  fact  specifically 
or  generally  authorised  {Raleigh  v.  Goschen,  [1898]  1  Ch.  93);  indeed 
the  heads  of  departments  are  not  really  masters  or  principals  at  all, 
but  fellow-servants  of  the  King  with  their  subordinates  (Bainbridge  v. 
Postmaster-General,  [1906]  1  K.  B.  178). 

In  sundry  cases,  chiefly  of  nuisance,  the  defence  that  the  defendant's 
works  were  prescribed  or  authorised  by  statute  has  been  common  in 
modern  times,  and  its  validity  generally  turns  on  the  construction  of 
the  statute  relied  on.  The  leading  case  on  this  head  is  London  and 
Brighton  Bly.  Co.  v.  Truman,  1885,  11  App.  Cas.  45. 

The  defence  of  the  plaintiffs  assent  or  acquiescence,  by  making 
himself  in  some  sense  a  party  to  the  defendant's  acts,  and  taking  any 
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attendant  risk  {volenti  non  fit  injuria),  is  less  encouraged  than  it  used 
to  be.  "Whether  a  particular  risk  was  undertaken  is  a  question  of  fact, 
and  nothing  less  than  specific  proof  will  serve,  unless  the  risk  in  ques- 
tion was  obviously  and  necessarily  incident  to  something  which  the 
plaintiff  had  undertaken  (Smith  \.  Baker,  [1891]  A.  C.  325;  Williams 
V.  Birmingham  Battery  and  Metal  Co.,  [1899]  2  Q.  B.  338).  The  defence 
of  contributory  negligence  in  cases  of  Negligence  (which  see)  must  be 
carefully  distinguished  from  this. 

Statutory  exceptions,  unique  in  kind,  and  of  wide  extent,  have  been 
introduced  by  the  Trade  Disputes  Act,  1906.  The  general  effect  is  to 
confer  a  status  outside  the  general  law  on  associations  of  both  employers 
and  employed :  not  that  the  statutory  immunity  is  confined  to  acts 
done  in  the  service  or  on  behalf  of  any  such  association  (see  Conway  v. 
Wade,  [1908]  2  K.  B.  844,  C.  A.).    See  Trade  Unions. 

Most  other  general  grounds  of  justification  and  excuse,  besides  that 
of  exercise  of  common  rights,  which  has  been  already  touched  upon,  are 
more  fully  illustrated  in  criminal  than  in  civil  law.  Those  which  are 
appropriate  only  where  particular  kinds  of  wrong  are  alleged  must  be 
sought  under  those  particular  heads. 

[Authorities. — Text-books  (not  including  monographs  on  any  special 
classes  of  torts,  or  treatises  not  published  or  re-edited  within  the  last 
ten  years):  Addison,  8th  ed.,  by  W.  E.  Gordon  and  W.  H.  Griffith, 
1906 ;  Bigelow,  3rd  ed.,  1908 ;  Clerk  and  Lindsell,  4th  ed.,  by  Wyatt 
Paine,  1906;  Eraser,  6th  ed.,  1905;  Pollock,  8th  ed.,  1908;  Ring  wood, 
4th  ed.,  1906;  Salmond,  1907;  Underbill,  8th  ed.,  1905;  in  America, 
Burdick,  The  Law  of  Torts,  1905 ;  Street,  The  Foundations  of  Legal 
Liability  (3  vols.,  of  which  vol.  i.  is  on  "Tort"),  1906.  Selections  of 
Cases :  Bigelow,  Boston,  Mass.,  1875  (the  notes  are  still  of  considerable 
■value);  Ames  and  Smith,  2nd  ed.,  Cambridge,  Mass.,  1893,  2  vols.; 
Burdick,  2nd  ed.,  New  York  and  Albany,  1896 ;  Kenny,  1904 ;  Radcliffe 
and  Miles,  1904.  See  also  Holmes,  The  Common  Law,  Lects.  iii.  and  iv. ; 
and  the  same  learned  judge's  article,  "  Privilege,  Malice,  and  Intent,"  in 
Rarv.  Law  Bev.,  viii.  1 ;  Prof.  J.  H.  Wigmore's  articles  in  same  Review, 
vii.  315,  383,  441;  viii.  200,  377.] 

Torture  is,  where  inflicted  at  all,  inflicted  for  one  of  two  pur- 
poses— (1)  as  a  means  of  eliciting  evidence  from  a  witness  or  from  an 
accused  person,  (2)  as  a  part  of  the  punishment.  It  is  the  boast  of  the 
law  of  England  that  it  never  recognised  torture  of  either  kind  as  legal. 
The  main  reason  probably  was  that  the  English  procedure  has  always 
been  accusatorial  rather  than  inquisitorial.  The  best  writers  and 
judges  are  almost  unanimously  against  the  use  of  torture.^  It  is 
sufficient  to  name  Augustin,  Ulpian,  Montaigne,  Voltaire,  Beccaria, 
Bentham.  One  of  the  strongest  authorities  is  the  resolution  of  the 
judges  in  Felton's  Case  (1628,  3  St.  Tr.  371),  "  that  he  ought  not  by  the 
law  to  be  tortured  by  the  rack,  for  no  such  punishment  is  known  or 
allowed  by  our  law."  This  is  quite  in  accordance  with  Coke's  words  in 
3  Inst.,  35,  "as  there  is  no  law  to  warrant  tortures  in  this  land,  nor  can 
they  be  justified  by  any  prescription,  being   so  lately  brought  in."^ 

*  The  only  English  apologist  of  torture  appears  to  be  Sir  Robert  Wiseman  in  his 
Law  of  Laws,  1686,  p.  122. 

^  Nevertheless,  in  the  trial  of  Lords  Essex  and  Southampton,  Coke  is  found 
extolling  the  Queen's  mercy  in  not  racking  or  torturing  the  accused  (1  St.  Tr.  1338). 
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The  tendency  of  the  small  amount  of  statute  law  bearing  on  the  subject 
is  in  the  same  direction.  It  was  provided  by  Magna  Charta,  29,  that 
no  freeman  should  be  destroyed  in  any  way,  unless  by  legal  judgment 
of  his  equals,  or  by  the  law  of  the  land.  On  this  Coke  comments  in 
these  terms :  "  No  man  destroyed,  etc.,  that  is,  forejudged  of  life  or 
limb,  disinherited,  or  put  to  torture  or  death"  (2  Inst.,  48&).  27  Hen. 
VIII.  c.  4,  enacted  that  owing  to  the  frequent  escape  of  pirates  in  trials 
by  the  civil  law,  "the  nature  whereof  is  that  before  any  judgment  of 
death  can  be  given  against  the  offenders,  they  must  plainly  confess  their 
offence  (which  they  will  never  do  without  torture  or  pains),"  such 
persons  should  be  tried  by  jury  before  commissioners  appointed  under 
the  Great  Seal.  Finally,  the  Bill  of  Rights  provided  that  cruel  and 
unusual  punishments  ought  not  to  be  inflicted.  In  spite  of  all  this 
theory,  torture  in  criminal  proceedings  was  inflicted  in  England  with 
more  or  less  frequency  for  some  centuries,  both  as  a  means  of  obtaining 
evidence  and  as  a  part  of  the  punishment.  But  it  should  be  remarked 
that  torture  of  the  former  kind  was  invariably  ordered  by  the  Crown  or 
the  Council,  or  by  some  tribunal  of  extraordinary  authority,  such  as  the 
Star  Chamber,  not  professing  to  be  bound  by  the  rules  of  the  common 
law.  In  Henry  vi.'s  reign  torture  seems  to  have  taken  its  place  as 
part  of  what  may  be  called  the  extraordinary  criminal  procedure 
claimed  and  tacitly  recognised  as  part  of  the  prerogative  down  to  1640. 
The  reign  of  Elizabeth  was  its  culminating  point.  In  the  words  of 
Hallam,  "  the  rack  seldom  stood  idle  in  the  Tower  for  all  the  latter 
part  of  Elizabeth's  reign"  {Constitutional  History,  vol.  i.  p.  201). 
Among  notable  prisoners  put  to  the  torture  were  Anne  Ascue,  the 
Jesuit  Campion,  Guy  Fawkes,  and  Peacham,  who  was  examined  by 
Bacon  "before  torture,  in  torture,  and  after  torture"  (Dalrymple, 
Memoirs  and  Letters  of  James  I.,  p.  58).  The  prevalence  of  torture 
at  the  end  of  the  sixteenth  century  led  to  the  well-known  defence 
attributed  to  Lord  Burghley,  1583  (Lord  Somers's  Tracts,  vol.  i.  p.  189). 
The  use  of  torture  in  England  having  been  always  extrajudicial,  it  is 
morally  certain  that  it  could  hardly  have  been  applied  with  that 
observation  of  forms  which  existed  in  countries  where  it  was  regulated 
by  law.  There  were  no  rules  and  no  responsibility  beyond  the  will  of 
the  Crown  or  Council,  and  there  were  no  books  of  practice  like  Dam- 
houder  or  Farinaccius.^  This  irresponsibility  is  urged  by  Selden  as  a 
strong  objection  to  the  use  of  torture.^ 

There  were  cases  fully  recognised  by  the  common  law  which  differed 
from  torture  only  in  name.  The  peine  forte  et  dure  was  a  notable 
example  of  this.^  The  denial  of  counsel  to  prisoners  accused  of  felony 
may  fairly  be  classed  as  a  kind  of  mental  torture.  The  accused  was 
not  entitled  to  counsel  until  6  &  7  Will.  iv.  c.  114.  Torture  as  a  part 
of  the  punishment  existed,  in  fact  if  not  in  name,  down  to  a  recent 
period,  in  spite  of  the  provision  of  the  Bill  of  Rights.  It  is  sufficient  to 
mention  the  pillory,  the  stocks,  burning  in  the  hand,  and  the  punish- 
ment for  Treason  {q.v.). 

In  India  and  the  colonies  the  matter  has  been  of  more  practical 
importance  in  modern  times.     The  most  notable  case  was  the  trial  of 

1  For  instance,  English  lawyers  never  drew  the  marked  distinction  of  persona 
liable  to  torture,  so  familiar  in  Roman  law,  never  allowed  torture  of  witnesses,  and 
never  elaborated  subtle  rules  as  to  plena  and  semiplena  probatio. 

2  Table  Talk,  sub  voce  "Trial." 

3  The  latest  case  seems  to  have  occurred  in  England  in  1726,  in  Ireland  in  1740. 
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Sir  Thomas  Picton  in  1806  for  subjecting,  while  Governor  of  Trinidad, 
a  woman  named  Luisa  Calderon  to  the  torture  of  the  picquet.  An  in- 
effectual ground  of  defence  was  that  such  torture  was  authorised  by  the 
Spanish  law  of  the  island  (30  St.  Tr.  449).^  In  Ceylon,  torture  was 
expressly  abolished  by  royal  proclamation  in  1799.  As  to  India,  the 
second  charge  against  Warren  Hastings  was  extortion  from  the  begums 
of  Oudh  by  means  of  torture  of  their  servants.  In  the  Penal  Code 
(ss.  327-331)  and  Evidence  Act  (ss.  25-27)  there  are  provisions  intended, 
as  Sir  J.  E.  Stephen  says  {Indian  Evidence  Act,  p.  126),  to  prevent  the 
practice  of  torture  by  the  police  for  the  purpose  of  extracting  confessions 
from  prisoners. 

\^Authorities. — The  chief  English  authority  is  Jardine,  Reading  on 
the  Use  of  Torture  in  the  Criminal  Law  of  England,  1837 ;  see  also  F. 
Helbing,  Die  Tortur,  Berlin,  1902;  Encyclopcedia  Britannica,  sub  voce 
"  Torture."] 

Total  Loss. — See  Marine  Insurance,  Vol.  VIII.,  at  p.  650. 

Towage  ;  Tug  and  Tow. — For  all  purposes  of  their  joint 
navigation,  a  tug  and  tow  are  one  ship  in  contemplation  of  law  (The 
Niohe,  [1891]  A.  C.  401),  e.g.  for  the  purposes  of  the  Regulations  {The 
Cleadon,  1860,  14  Moo.  P.  C.  92,  97 ;  15  E.  R.  240),  though  there  are 
exceptions  {The  Lord  Bangor,  [1896]  P.  28,  not  stopping  at  once 
under  Art.  18).  The  tug  is  in  the  service  of  the  tow ;  and  the  tow  is 
answerable  for  the  negligence  of  her  servant,  and  is  for  some  purposes 
identified  with  her  {The  American  v.  The  Syria,  1874,  L.  E.  6  P.  C. 
127;  The  Englishman  and  Australia,  [1894]  P.  239,  245,  Jeune,  P.). 
The  tug  may,  besides  supplying  the  motive  power,  also  direct  the  course, 
if  no  directions  are  given  by  the  tow ;  but  generally  the  tug,  though  it 
is  the  motive  power,  is  under  the  control  of  the  master  or  pilot  of  the 
tow  {Smith  V.  >S'^.  Lawrence  T  Co.,  1873,  L.  R.  5  P.  C.  313;  The  Isca, 
1886,  12  P.  D.  34).  Under  an  ordinary  towage  contract,  the  tow  is 
therefore  liable  to  third  parties  for  damage  caused  by  the  defective 
equipment  of  the  tug  {The  Belgic,  1875,  2  P.  D.  57),  or  its  wrongful  act, 
unless  done  so  suddenly  that  the  tow  cannot  control  it  {The  Niohe,  1888, 
13  P.  D.  55).  But  if  the  tug  is  the  governing  as  well  as  the  motive 
power,  the  tow  is  not  liable  {The  American  v.  The  Syria,  1874,  L.  R. 
6  P.  C.  127 ;  The  Stormcock,  1885,  5  Asp.  470 ;  The  Quickstep,  1890,  15 
P.  D.  196). 

But  in  all  such  cases  the  real  question  is  whether  or  not  the  relation 
of  master  and  servant  exists  between  the  owners  of  the  tow  and  the 
persons  in  charge  of  the  navigation  of  the  tug.  Unless  that  relation 
exists,  considerations  of  expediency  cannot  avail  to  impose  liability  on 
the  owners  of  the  tow  (Butt,  J.,  The  Quickstep,  ubi.  cit.  sup.,  at  p.  199). 
Though  the  tug  is  generally  the  servant  of  the  tow,  yet  the  tow  can 
recover  against  the  tug  what  she  has  had  to  pay  for  her  negligence 
{The  Stormcock,  ubi  cit.  sup.,  at  p.  472).  For  tug  and  tow  in  collision, 
see  Collisions  at  Sea,  Vol.  III.  164, 166, 170, 171, 173 ;  The  Sanspareil, 
[1900]  P.  267 ;  9  Asp.  59,  78,  tug  and  tow  and  man-of-war ;  The  Due 
dAumale,  1902,  9  Asp.  359,  service  of  writ  out  of  jurisdiction  on  foreign 
tow  in  action  against  tug;  The  Millwall,  [1905]  P.  155;  10  Asp.  15, 
contract  of  indemnity  between  tug  and  tow;  The  Challenge  and  Due 

^  By  the  Spanish  and  other  Continental  systems  torture  was  the  best  means  of 
obtaining  confession,  and  confession  was  regina  probationum. 
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d'Aumale,  [1904]  P.  41 ;  1905,  P.  198 ;  10  Asp.  105,  tug  and  tow  and 
fog-signal  under  Art.  16;  and  The  Kate,  [1906]  P.  317;  [1907]  P.  296; 
10  Asp.  347,  510,  scope  of  towage  contract  and  contract  of  indemnity. 

In  every  contract  of  towage  there  is  an  implied  obligation  that  the 
tug  shall  be  efficient  and  fully  equipped  for  the  service  (The  Undaunted, 
1886,  11  P.  D.  46).  The  tug  is  bound  to  use  proper  skill  and  diligence, 
and  is  liable  for  damage  done  by  her  wrongful  act  or  default,  unless  the 
towage  contract  exempts  her  from  liability  (The  United  Service,  1883, 
8  P.  D.  56  and  9  ibid.  3) ;  and  a  provision  in  the  contract  that  the  tug 
owners  will  not  be  responsible  for  the  default  of  the  master  (ibid.),  or 
that  the  master  and  crew  of  the  tug  become  for  the  time  being  the 
servants  of  the  tow  {The  Batata,  [1897]  P.  118),  will  not  release  the  tug 
owners  from  this  obligation.  It  is  also  an  implied  condition  of  the 
contract  that  each  vessel  will  perform  its  duty  in  completing  it,  that 
proper  skill  and  diligence  will  be  used  on  board  of  each,  and  that  neither 
vessel  by  neglect  or  misconduct  will  create  unnecessary  risk  to  the 
other,  or  increase  any  risk  incidental  to  the  service  undertaken.  If 
during  the  contract  an  inevitable  accident  happens  to  the  one, 
without  any  default  on  the  part  of  the  other,  no  cause  of  action 
arises;  for  such  an  accident  is  one  of  the  necessary  risks  of  the 
engagement  to  which  each  was  subject,  and  creates  no  liability  on  the 
part  of  the  other.  If,  on  the  other  hand,  the  wrongful  act  of  either 
occasions  any  damage  to  the  other,  such  wrongful  act  creates  a  responsi- 
bility on  the  party  committing  it,  if  the  sufferer  has  not  by  any  mis- 
conduct or  unskilfulness  on  her  part  contributed  to  the  accident  (Lord 
Kingsdown,  The  Julia,  1861,  Lush.  224,  231;  approved  in  Spaight  v. 
Tedcastle,  1881,  6  App.  Gas.  217) ;  and  thus  a  tow  which  has  been 
forced  to  slip  anchors  and  cables  by  the  negligent  towage  of  the  tug 
can  recover  damages  from  her  {The  Robert  Dixon,  1879,  4  P.  D.  121, 
and  5  ibid.  54).  Where  both  are  to  blame  for  injuring  a  third  vessel, 
both  are  severally  liable  for  the  whole  damage  {The  Avon  and  Jolliffe, 
[1891]  P.  7),  or  for  half  of  it  where  the  third  ship  is  also  to  blame  {The 
Englishman  and  Australia,  [1894]  P.  239). 

Where  a  pilot  is  employed  in  the  tow,  his  authority  extends  to  both 
tug  and  tow  {The  Christina,  1848,  3  Eob.  W.  27);  but  both  vessels  must 
also  be  diligent,  careful,  and  skilful  in  their  navigation  {Spaight  v.  Ted- 
castle, above ;  The  Niobe,  above).  Where  a  collision  takes  place  by  the 
fault  of  the  tug,  the  owners  of  the  tow  are  liable  as  well  as  the  tug, 
although  there  is  a  compulsory  pilot  on  board  the  tow  {The  Mary,  1879, 
5  P.  D.  14;  The  Sinquasi,  1880,  5  P.  D,  241).  A  tug  engaged  in  salvage 
service  must  generally  obey  the  pilot  on  board  the  salved  ship  {Tlie 
Minnehaha,  1861,  Lush.  353).  In  case  of  necessity,  however,  the  master 
of  the  tug  may  be  justified  in  using  his  own  discretion  and  judgment 
independently  of  the  pilot  {The  Christina,  above).  Where  a  tow  has  a 
pilot  on  board,  and  damage  is  done  by  collision,  solely  due  to  the  fault 
of  such  compulsory  pilot,  the  owners  are  exempted  from  liability  {The 
Ocean  Wave,  1870,  L.  E.  3  P.  C.  205).  But  this  exemption  does  not 
extend  to  the  tug,  for  the  pilot  is  not  compulsorily  in  charge  of  her  {The 
Mary,  above). 

A  contract  to  tow  a  ship  from  one  port  to  another  for  a  fixed  sum  is 
indivisible;  and  if  its  complete  performance  is  prevented  by  circum- 
stances beyond  the  control  of  either  party,  the  tug  cannot  recover  on  a 
quantum  meruit  {q.v.)  for  any  part  of  the  towage  {The  Madras,  [1898]  P. 
90).    There  is  no  maritime  lien  for  ordinary  towage,  but  it  is  enforceable 
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by  a  lien  in  the  Admiralty  Court  (  Westrup  v.  Great  Yarmouth  S.  C.  C, 
1889,  43  Ch.  D.  241 ;  see  Admiralty  and  Maritime  Lien).  A  County 
Court  having  Admiralty  jurisdiction  can  entertain  a  claim  for  towage 
up  to  £150  (1868,  31  &  32  Vict.  c.  71,  s.  3);  and  also  a  claim  for  damage 
for  breach  of  contract  of  towage  {The  Isca,  1886,  12  P.  D.  34);  but  it 
cannot  award,  besides  the  sum  agreed  to  be  paid  for  towage,  any  com- 
pensation for  delay  caused  by  collision  between  the  tow  and  a  third  ship 
{The  Hjemmett,  1880,  5  P.  D.  227 ;  see  County  Courts). 

A  contract  of  towage  may  either  be  ah  initio,  or  become  by  super- 
vening circumstances,  a  salvage  service.  Thus,  if  material  facts  regard- 
ing danger  of  the  tow,  or  danger  and  difficulty  of  the  towage  service,  are 
concealed,  which  would  make  it  manifestly  unreasonable  and  unjust  to 
expect  the  performance  of  the  service  to  be  undertaken  for  remuneration 
at  a  mere  towage  rate,  the  towage  agreement  is  set  aside,  and  the  whole 
service  is  one  of  salvage  {The  Kingalock,  1854,  1  Sp.  Eccl.  &  Adm. 
264). 

Where  the  service  of  the  tug  is  clearly  towage  in  its  inception,  the 
Admiralty  Court  is  slow  to  admit  the  superadding  of  a  claim  for  salvage 
(Kennedy,  Salvage,  107);  but  under  certain  circumstances  such  a  service 
is  clearly  recognised  as  salvage.  A  contract  to  tow  is  not  a  warranty  to 
tow  the  ship  to  her  destination  (see  The  Aboukir,  [1905]  21  T.  L.  K.  200), 
but  an  engagement  to  use  the  best  endeavour  to  do  so,  and  to  bring 
competent  skill  and  such  a  crew,  tackle,  and  equipments  as  are  reason- 
ably to  be  expected  in  a  vessel  of  her  class.  If  the  performance  of  the 
contract  is  made  impossible  by  a  vis  major,  the  obligation  under  the 
contract  is  at  an  end ;  but  unforeseen  difficulties  in  completing  the  task, 
or  interruption  in  its  performance,  or  the  impossibility  of  completing  it 
in  the  way  originally  intended,  e.g.  breaking  a  hawser,  will  not  relieve 
the  tug.  If,  however,  an  unforeseen  danger  to  the  tow,  which  the  tug 
cannot  avoid,  supervenes,  the  tug  is  bound  to  endeavour  to  complete  the 
service ;  and  if  thereby  she  incurs  risks  and  performs  duties  which  are 
not  within  the  scope  of  the  original  engagement,  she  is  entitled  to 
salvage  reward  (Lord  Kingsdown,  The  Minnehaha,  1861  (P.  C),  Lush. 
335 ;  The  Galatea,  1858,  Swa.  Ad.  350).  The  test  of  whether  the  tug 
becomes  a  salvor  is  whether  the  supervening  circumstances  are  such  as 
to  justify  her  in  abandoning  her  contract  (Sir  K.  Phillimore,  The  I.  C. 
Potter,  1870,  L.  K.  3  Ad.  &  Ec.  292).  This  does  not  mean  that  the  tug 
is  justified  in  such  circumstances  in  abandoning  her  tow ;  for  it  is  her 
duty  to  stand  by  and  assist  her  if  she  possibly  can  {ibid. ;  The  Minne- 
haha, above;  The  White  Star,  1866,  L.  E.  1  Ad.  &  Ec.  68  and  70;  The 
Saratoga,  1861,  Lush.  318).  It  is  not  necessary,  in  order  to  entitle  the 
tug  to  salvage,  that  the  supervening  danger  should  be  of  such  a  nature 
as  actually  to  put  an  end  to  the  towage  contract ;  it  is  enough  if  the 
services  rendered  are  beyond  what  can  be  reasonably  supposed  to  have 
been  contemplated  by  the  parties  when  they  entered  into  such  a  con- 
tract (Sir  J.  Hannen,  Five  Steel  Barges,  1890,  15  P.  D.  142  and  144). 
So  where  a  tug  had  been  engaged  to  attend  a  vessel  into  harbour,  and 
accompanied  her  to  the  entrance,  but  a  fog  came  on,  and  before  the  tug 
made  fast,  the  vessel  went  ashore,  and  was  rescued  from  a  dangerous 
position  by  the  tug,  the  tug  was  held  entitled  to  salvage  {The  Westburn, 
1896,  8  Asp.  130).  The  tug  is  not  entitled  to  salvage  where  the  danger 
to  the  tow  is  caused  by  the  tug's  fault  {The  Robert  Dixon,  1879,  4  P.  D. 
121  and  128;  The  Altair,  [1897]  P.  105),  even  where  under  the  contract  of 
towage  the  tug  is  to  be  deemed  the  servant  of  the  tow,  and  the  tug  is  liable 
VOL.  XIV.  10 
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to  make  good  any  damage  so  caused,  unless  the  tow  is  guilty  of  contri- 
butory negligence  (ibid.).  Where  damage  has  been  caused  to  a  tow  by 
the  negligence  of  the  master  of  the  tug,  and  the  tug  has  had  to  render 
salvage  service  to  the  tow,  the  other  members  of  the  crew  cannot  claim 
salvage  (The  Due  d'Aumale,  No.  2,  [1904]  P.  60 ;  9  Asp.  502). 

[Authorities. — Marsden,  Collisions  at  Sea,  5th  ed.,  1904;  Kennedy, 
Salvage,  2nd  ed.,  1907.] 

Towards — "Towards  and  unto"  (aeeB.v.Dovmshire  (Marchioness), 
1835,  4  Ad.  &  E.  232). 

To  wit. — A  phrase  much  used  in  legal  documents  to  interpret  or 
further  explain  the  statement  immediately  preceding;  it  is  equivalent 
to  "  namely,"  or  "  that  is  to  say."  The  phrase  is  always  used  in  stating 
the  venue  in  the  margin  of  an  indictment,  e.g.  "  Central  Criminal  Court 
to  wit." 

Town — This  word  is  said  to  be  derived  from  the  Danish  word 
tun,  equivalent  to  a  vill.  See  further,  Township;  Town  Govern- 
ment. 

Town  Clerk. — See  Municipal  Corporations,  Vol.  IX.,  at 
p.  468. 

Town  Council.— See  Municipal  Corporations,  Vol.  IX.,  at 
p.  467. 

Town  Government. 
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Towns  and  Urban  Districts. — The  Statute-Book  contains  no  definition 
of  "  town,"  but  the  full  powers  of  Town  Government,  which  are  referred 
to  in  detail  below,  are  exercised  by  the  council  of  every  municipal 
borough  or  other  urban  district.  In  1901  the  population  of  the  urban 
districts,  including  London  and  the  boroughs,  was  three  and  a  third 
times  that  of  the  rural  ones ;  since  then  towns  have  still  further  grown 
at  the  expense  of  the  country,  and  the  depopulation  of  rural  areas 
steadily  increases.     The  importance  of  the  system  under  which  the 
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Local  Government  of  three-quarters  of  the  population  is  carried  on 
cannot  be  over-estimated.  In  certain  cases  urban  or  town  districts, 
though  urban  in  name  and  law,  are  scantily  populated  and  rural  in 
character,  and,  on  the  other  hand,  portions  of  rural  districts  are  thickly 
populated,  and  are  towns  in  all  but  name,  though  they  have  not  yet 
attained  to  the  dignity  of  an  urban  district  council.  In  these  last  cases 
the  Local  Government  Board  can  confer  on  the  rural  district  council  any 
of  the  powers  of  town  government  referred  to  below. 

So  far  as  town  government,  strictly  speaking,  is  concerned,  a  borough 
differs  but  little  from  any  other  urban  district ;  its  council  have  a  different 
constitution  and  title,  and  are  elected  on  a  somewhat  narrower  franchise, 
but  they  possess  all  the  powers  of  town  government  of  an  ordinary  urban 
council,  and  for  those  same  purposes  an  ordinary  urban  council  possess 
all  the  powers  that  a  town  council  do,  except  that  the  County  Council 
by-laws  as  to  good  government  and  as  to  nuisance  take  effect  in  an 
ordinary  urban  district,  whereas  in  a  borough  such  matters  are  regulated 
by  the  town  council.  The  chief  officer  of  the  town  authority  is  their 
clerk,  in  the  case  of  boroughs  the  town-clerk,  who  has  the  custody  of  the 
borough  charters  and  records,  and  whose  duties  are  expressly  regulated 
by  statute  (45  &  46  Vict.  c.  50,  s.  17). 

In  county  boroughs  (see  Borough)  the  town  council  are  the  county 
as  well  as  the  town  governing  authority,  and  in  non-county  boroughs  (in 
some  cases  as  regards  the  larger,  and  in  others  as  regards  all  boroughs) 
the  town  council  possess  those  powers  of  regulations  as  to  police, 
lunatics,  reformatories  and  industrial  schools,  adulteration  of  foods  and 
drugs,  weights  and  measures,  the  diseases  of  animals,  and  fisheries,  which 
within  the  areas  of  ordinary  urban  districts  are  exercised  by  the  County 
Council.  In  certain  cases  the  town  authority  also  possesses  powers  of 
a  parochial  character.  The  extent  of  these  county  and  parochial  powers 
is  indicated  at  the  close  of  this  article.  With  these  exceptions,  which 
relate  to  matters  outside  town  government  in  its  stricter  sense,  the 
powers  of  the  councils  of  municipal  and  of  non-municipal  urban  districts 
are  on  a  par. 

Development  of  Urban  Districts. — There  were  on  April  1,  1901, 
67  county  and  249  non-county,  or  316  boroughs  in  all ;  including  these 
boroughs  there  were  1122  urban  districts.  The  proportion  of  urban  to 
rural  districts  varies  greatly  in  the  different  counties.  The  county  of 
London  and  large  portions  of  Lancashire,  Cheshire,  Staffordshire,  and 
the  West  Eiding  of  York  are  purely  urban,  whilst  the  whole  of  Eutland, 
and  the  soke  of  Peterborough,  and  considerable  portions  of  Cornwall, 
Norfolk,  Suffolk,  Cumberland,  and  Westmorland  are  purely  rural. 

The  administrative  county  of  Lancashire  is  honeycombed  by  county 
boroughs,  and  excluding  these,  the  other  boroughs  and  urban  districts 
spread  over  the  whole  area  of  unions,  so  that  in  large  portions  of  that 
county  the  rural  district  (which  is  the  Poor  Law  Union  minus  its  urban 
portions)  is  non-existent,  and  the  proportion  of  townsmen  (i.e.  inhabitants 
of  urban  districts)  to  countrymen  is  sixteen  to  one. 

The  urban  district  was  originally  devised  in  1872  (35  &  36  Vict. 
c.  79,  s.  3),  for  almost  purely  sanitary  purposes.  The  Public  Health  Act 
of  that  year  was,  with  the  earlier  Public  Health,  Local  Government, 
Nuisances,  and  Sanitary  Acts,  repealed  and  consolidated  (except  as  to 
London)  by  the  Public  Health  Act,  1875,  38  &  39  Vict.  c.  55,  and  there 
were  added  to  the  duties  of  urban  sanitary  authorities,  as  they  were 
then  termed,  numerous  powers,  which  only  come  within  "public  health  " 
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in  a  very  extended  sense.  Numerous  subsequent  Acts  largely  extended 
the  powers  of  those  urban  authorities,  and  by  the  Local  Government 
Act,  1894,  56  &  57  Vict.  c.  73,  their  powers  were  still  further  extended, 
their  election  and  constitution  reformed,  and  they  were  renamed  urban 
district  councils  (see  Disteict  Council). 

Previously  to  1894  the  authorities  governing  non-municipal  urban 
districts  were  of  two  classes,  viz..  Improvement  Act  Commissioners  and 
Local  Boards.  Of  these  the  Improvement  Act  Commissioners,  who  were 
much  the  older  of  the  two,  were  the  creation  of  local  Acts,  which  in  the 
majority  of  cases  embodied  with  certain  adaptations  the  provisions  as  to 
elections,  meetings,  proceedings,  borrowing  powers,  and  finances  of  the 
Commissioners  Clauses  Act,  1847,  and  as  to  powers  of  town  government 
of  the  Towns  Improvement  Clauses  Act,  and  the  Towns  Police  Clauses 
Act  of  that  same  year.  The  Local  Boards  (originally  Local  Boards  of 
Health)  were  constituted  not  by  local  Acts,  but  by  provisional  order 
confirmed  by  Parliament,  Order  in  Council,  departmental  order,  or 
adopting  resolution  of  the  ratepayers  under  various  public  Acts.  They 
date  from  1848,  when  the  Public  Health  Act,  caused  by  the  cholera  scare 
of  that  year,  was  passed.  Further  provision  for  the  constitution  of  local 
board  districts  was  made  by  the  Local  Government  Act  of  1858,  and  by 
the  Public  Health  Acts  of  1872  and  1875,  above  referred  to. 

In  many  cases  the  councils  of  municipal  boroughs  and  of  districts, 
other  than  the  old  Improvement  Act  districts,  have  obtained  local  Acts 
containing  adaptations  and  extensions  of  the  Clauses  Acts  of  1847, 
above  referred  to.  The  following  account  of  town  government  powers 
must  therefore  be  read,  subject  to  the  special  authorities  which  have 
been  conferred  on  particular  councils. 


II.  Purposes  of  Town  Government. 
A.  Chief  Purposes. 

Enumeration  of  Chief  Purposes. — The  five  chief  purposes  of  town 
government  are: — 

(i.)  The  construction  and  maintenance  of  sewers  and  drains,  and  the 
control  of  drainage ; 

(ii.)  The  construction,  maintenance,  lighting,  watering,  cleansing, 
and  general  control  of  streets  and  bridges; 

(iii.)  The  regulation  of  the  general  line  and  construction  of 
buildings ; 

(iv.)  The  supply  of  light  and  water; 

And  (v.)  The  protection  of  the  public  health  by  the  inspection  and 
mitigation  of  nuisances,  the  enforcement  of  regulations  for  the  preven- 
tion of  disease,  the  provision  of  hospitals,  and  the  inspection  and 
regulation  of  dairies,  slaughter-houses,  and  workshops. 

In  addition  to  the  above  main  objects,  town  improvement  by  the 
establishment  of  markets,  libraries,  and  other  public  buildings,  parks 
and  op^n  spaces,  and  tramways,  may  be  considered  to  fall  within  the 
purview  of  town  government  in  its  stricter  sense,  as  does  also  the 
housing  of  the  working  classes.  To  the  above  general  powers  of 
town  authorities  there  must  be  added  those  which  they  possess  as  to 
police,  licensing,  and  supervision  for  particular  purposes. 

It  will  be  convenient  to  deal  with  these  respective  matters  in  the 
order  indicated  above,  glancing  first  at  the  way  in  which  they  are 
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administered  in  London,  where  there  are  no  municipal  boroughs  except 
the  city,  and  no  district  councils,  but  administration  is  divided  between 
the  London  County  Council,  and  the  City  and  twenty-eight  other 
(Metropolitan  Borough)  Corporations. 

London  Administration  of  These. — As  regards  the  five  principal 
subjects  of  town  government  first  above  referred  to,  the  metro- 
politan borough  councils  are  in  much  the  same  position  as  urban 
district  councils,  subject  to  the  following  important  exceptions: — 

1.  For  all  these  purposes  the  London  County  Council  possess  a  power  of 
regulation  by  by-law  which  is  not  possessed  by  other  County  Councils ;  and 
as  to  certain  matters,  in  which  urban  district  councils  possess,  subject  to  the 
statutory  requirements,  a  free  hand,  the  borough  councils  are  restricted  to 
carrying  out  the  requirements  of  the  County  Council's  by-laws.  It  should 
be  stated,  that  as  to  some  matters  this  amounts  to  the  London  County  Council 
taking,  as  regards  the  local  authorities,  a  place  which  elsewhere  in  England 
is  occupied  by  the  Local  Government  Board,  who  in  London  have  less  control 
than  in  the  extra-metropolitan  portions  of  the  kingdom. 

2.  The  whole  of  the  main  sewerage  system  is  vested  in,  maintained  and 
paid  for  by,  the  County  Council,  who  also  sanction  plans  for,  and  regulate 
the  local  sewers  which  are  vested  in  the  borough  councils. 

3.  The  council  possess  concurrent  powers  with  the  borough  councils  of 
making  street  improvements,  and  the  council  also  exercise  a  control  over  the 
plans  and  formation  of  new  streets,  and  regulate  the  naming  and  numbering 
of  streets,  and  may  permit  certain  departures  from  the  general  law  as  to 
width  of  streets,  etc.  But  subject  to  this,  the  borough  councils  are  road 
authorities  in  a  fuller  and  more  complete  sense  than  are  the  urban  district 
councils  elsewhere  in  the  kingdom.  There  are  no  main  [i.e.  county  paid  for) 
roads  in  London  ;  subject  to  certain  powers  which  the  county  council  exercise 
as  to  lighting,  watering,  and  cleansing  portions  of  the  Thames  Embankment, 
the  whole  of  the  streets  of  London  are  vested  in,  managed,  watered,  and 
lighted  by  the  borough  councils.  It  should  be  added  that  the  power  of 
street  control  possessed  by  either  the  county  council  or  the  borough  coun- 
cils is  in  some  respects  far  less  than  that  vested  in  extra-metropolitan 
local  authorities,  as  the  Metropolitan  Police  Acts  give  to  the  police  powers 
elsewhere  exercisable  by  local  bodies. 

4.  The  regulation  of  the  general  building  line,  and  the  power  of  approving 
plans,  etc.,  is  vested  in  the  County  Council,  and  not  in  the  borough  councils. 

5.  Neither  the  council  nor  the  borough  councils  possess  any  powers  of 
establishing  a  gas  supply,  though  they  have  a  central  control  over  the 
supplying  companies ;  the  borough  councils  can  and  do  undertake  electric 
lighting.  Water  supply  in  "Water-London,"  which  is  more  extensive 
than  the  county,  is  in  the  hands  of  a  Metropolitan  Water  Board  indirectly 
elected  by  the  local  authorities  of  the  area  (see  Water). 

6.  Subject  to  the  general  power  of  regulation  by  by-law  above  referred 
to,  the  borough  councils  possess  the  public  health  powers  which  are  elsewhere 
vested  in  urban  district  councils,  but  the  County  Council  possess  concurrent 
powers  as  to  the  extension  of  the  statutory  provisions  as  to  infectious  diseases  ; 
and  the  power  to  declare  what  are  offensive  businesses  is  in  the  council,  and 
not  in  the  borough  councils,  as  is  the  power  of  registration  and  inspection 
of  milkshops  and  dairies  (see  London  County,  and  also  London  City). 

Sewerage  and  Drainage. — All  existing  and  future  sewers  (with  the 
exception  of  land  drainage  works,  etc.)  within  the  district  of  large  towns 
are  vested  in  the  town  governing  authority,  who  must  provide  a  proper 
system  of  sewerage,  and  cleanse  the  sewers,  and  enforce  the  drainage  of 
houses,  and  the  provision  of  proper  sanitary  conveniences. 
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The  town  authority  can  buy  up  sewer  rights,  and  have  certain 
powers  of  making  sewers  and  of  carrying  them  through  lands;  all 
sewerage  must  be  purified  before  discharge  into  streams.  Penalties 
are  imposed  on  persons  building  houses  without  drains,  or  building 
over  sewers,  and  the  town  authority  can,  if  they  please,  provide  a 
map  to  be  open  for  the  inspection  of  the  ratepayers,  showing  the 
sewerage  system  of  the  district.  They  can  also  construct  works  for 
the  purpose  of  receiving,  storing,  disinfecting,  and  distributing  or 
otherwise  disposing  of  their  sewage  (see  Drains  and  Sewers). 

In  London,  as  stated  above,  the  maintenance  and  control  of  the  main 
sewerage  system  is  in  the  hands  of  the  County  Council  and  that  of  the 
local  sewers  and  drains  in  those  of  the  metropolitan  borough  councils, 
subject  to  a  general  power  of  control  on  the  part  of  the  County  Council. 

Streets  and  Bridges. — All  streets  which  are  highways  are  vested  in 
and  maintained,  paved,  and  sewered  by  the  town  governing  authority ; 
and  a  private  street  which  has  been  sewered  and  paved  by  the  town 
authority  can  be  brought  within  this  provision,  save  that,  except 
where  the  town  authority  has  claimed  to  maintain  them,  main  roads 
are  vested  in  the  County  Council.  In  every  case  the  county,  and  not 
the  town,  pays  for  the  repair  of  the  main  roads,  either  by  directly 
maintaining  them  or  by  a  payment  to  the  district  council  (see  Highway 
Authority). 

The  town  authority  cleanse  and  light  all  the  streets,  whether 
main  roads  or  not,  and  can  contract  with  any  person  or  company  for 
the  supply  of  light  for  this  purpose.  As  to  their  other  powers  of 
lighting  their  district  generally,  and  as  to  their  powers  as  to  tramways, 
see  below. 

Gas,  water,  and  tramway  companies  possess  powers  of  opening  the 
roads  for  the  purposes  of  their  undertakings,  subject  to  the  control 
of  the  urban  district  councils,  who,  however,  possess  no  power  of 
limiting  the  occasions  on  which  the  roads  shall  be  opened  or  the 
traffic  disturbed,  so  that  the  roads  opened  one  week  by  one  company 
for  one  purpose  may  be  opened  the  next  week  by  another  company 
for  another. 

All  urban  district  councils  possess  powers  of  numbering  and  naming 
streets,  of  preventing  buildings  in  streets  being  brought  forward,  and  of 
making  by-laws  for  these  purposes.  Those  councils  which  have  adopted 
the  provisions  of  an  Act  passed  in  1890  (53  &  54  Vict.  c.  59),  or  in 
whose  districts  the  provisions  of  the  Public  Health  Acts  Amendment 
Act,  1907,  7  Edw.  vii.  c.  53,  are  in  force,  possess  further  powers  as  to 
these  matters,  and  as  to  preventing  danger  from  platforms  used  on 
public  occasions. 

The  councils  of  those  urban  districts  which  have  adopted  the  Act 
of  1890  above  referred  to,  and  one  of  1892  (55  &  56  Vict.  c.  57),  also 
possess  further  powers  as  to  taking  over  or  compelling  the  paving  and 
lighting  of  private  streets,  and  as  to  planting  trees  in  streets  and 
providing  street  refuges. 

Bridges  carrying  main  roads  are,  as  a  rule,  repairable  by  the  same 
authority  as  the  main  road ;  those  carrying  other  highways  are,  in 
Quarter  Sessions  boroughs  with  a  population  of  over  10,000,  accordingf 
to  the  census  of  1881,  repairable  by  the  town  governing  authority,  but 
are  elsewhere  repairable  by,  or  at  least  at  the  expense  of,  the  county. 
Both  classes  of  bridges  are  termed  "county  bridges;"  certain  bridges 
privately  erected  are  privately  repaired,  and  are  not  "  county  bridges." 
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Certain  bridges  are  repairable  by  particular  hundreds,  parishes,  corpora- 
tions, or  individuals  (see  Highways,  VI. ;  PuUing's  Handbook  for  County 
Authorities,  p.  141). 

Buildings.  —  Every  town  governing  authority  can  prescribe  the 
general  line  of  buildings,  and  their  consent  is  necessary  to  buildings 
being  brought  forward.  They  may  also  allow  buildings  to  be  brought 
forward  for  improving  the  line  of  streets,  and  may  direct  future  (or  on 
compensation,  existing)  projections  of  houses  to  be  removed.  They  can 
by  by-law  regulate  the  structures,  walls,  foundations,  roofs,  and  chimneys 
of  new  buildings,  and  ventilation  of  air  space  and  the  drainage  of 
privies,  etc.,  and  the  closing  of  buildings  unfit  for  habitation.  Works 
executed  in  contravention  of  these  by-laws  may  be  pulled  down.  "  New 
buildings  "  includes  the  re-erecting  of  any  building  pulled  down  to,  or 
below,  the  ground  floor. 

Where  the  town  authority  have  by  resolution  adopted  certain 
sections  of  the  Act  of  1890,  or  where  certain  sections  of  that  of  1907 
has  been  put  in  force  in  their  district,  they  have  still  more  extended 
powers  of  making  by-laws  and  of  regulating  those  matters,  and  of 
restricting  the  erection  of  buildings  on  ground  filled  up  with  offensive 
matter.  Doors  to  cellars,  and  waterspouts  to  houses,  must  also  be 
provided. 

These  by-laws  are,  in  the  cases  of  many  urban  districts,  extensive 
and  important  in  character,  as  they  govern  matters  which  in  London 
(see  London  County)  and  in  certain  of  the  larger  boroughs  are  expressly 
provided  for  by  Building  or  Improvement  Acts. 

Supply  of  Light  and  Water. — As  above  stated,  the  town  authority 
may  contract  with  any  person  for  the  supply  of  gas  or  other  means  of 
lighting  the  streets  and  public  buildings  in  their  district,  and,  if  there 
is  no  company  or  person  authorised  by  Parliament  supplying  gas  for 
public  and  private  purposes  within  the  district,  the  town  authority 
may  themselves  undertake  such  supply  either  within  their  whole  dis- 
trict or  within  any  part  of  it  not  so  privately  supplied.  With  the 
consent  of  the  Local  Government  Board  and  after  a  resolution  passed 
by  a  gas  company,  the  town  authority  can  buy  up  a  company's  under- 
taking (see  Gas). 

Under  these  provisions,  and  others  in  various  special  local  Acts,  the 
town  authorities  of  many  towns  are  owners  of  the  gas  undertakings,  and 
themselves  supply  gas  within  their  districts. 

In  certain  of  those  boroughs  in  which  the  town  council  do  not  them- 
selves supply  gas,  the  council  are  charged  with  the  duty,  which  is 
elsewhere  performed  by  the  County  Council,  of  testing  gas-meters. 

Any  town  authority,  or  in  London  the  common  council  of  the  city 
and  the  borough  councils,  can  apply  to  the  Board  of  Trade  for  an  order 
authorising  them  to  supply  electric  light  within  their  district.  In  those 
towns  in  which  electric  lighting  is  in  the  hands  of  private  companies 
or  individuals,  the  town  authority  possesses  a  large  measure  of  control, 
and  can  regulate  the  breaking  up  of  streets  for  the  purposes  of  laying 
mains.  They  can  also,  at  the  expiration  of  a  period  of  forty-two  years 
from  the  granting  of  the  authorising  order,  compulsorily  purchase  the 
undertaking  at  a  price  which  excludes  goodwill  and  profits  (see  Electeic 
Lighting).  It  would  seem  that  in  certain  circumstances  the  local 
authority  can  obtain  powers  to  establish  electric  lighting  works  for 
their  district  in  competition  with  an  existing  system  established  by  a 
private  company  under   statutory  powers.      The  town   authority  has 
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therefore,  as  regards  electric  lighting,  a  power  of  establishing  a  com- 
peting supply  which  it  does  not  possess  as  regards  gas  or  water. 

Every  town  authority  can  provide  their  district  with  a  supply  of 
water  for  public  and  private  purposes,  and  can  accordingly  either  them- 
selves construct  and  maintain  waterworks,  or  buy  up  or  hire  existing 
waterworks,  or  contract  for  a  water  supply.  But  if  there  is  within  their 
district  any  waterworks  company  with  parliamentary  powers,  the  town 
authority  must  give  the  company  notice  of  the  required  supply,  and  if 
the  company  afford  a  supply  reasonable  in  quality,  quantity,  and  price, 
the  town  authority  cannot  construct  competing  works  within  the  limits 
of  the  company's  supply. 

Where  the  local  authority  themselves  supply  water,  they  have  the 
same  powers  for  laying  water  mains  as  they  have  with  respect  to 
sewers  whether  within  or  without  their  district,  and  they  can  charge 
for  the  supply  either  by  water  rent  or  meter.  The  provisions  of  the 
Waterworks  Clauses  Act,  1847,  as  to  breaking  up  streets,  communica- 
tion pipes,  fouling  water,  and  recovery  of  rates,  are  incorporated  for 
these  purposes. 

In  certain  cases  the  town  authority  can  insist  on  houses  being  fur- 
nished with  an  adequate  water  supply,  and  all  public  streams,  wells, 
etc.,  are  vested  in  the  town  authority.  The  town  authority  can  supply 
water  for  trading  purposes,  and  for  baths  or  washhouses,  for  the  latter 
purposes  in  certain  cases  gratuitously. 

Protection  of  the  PuUic  Health. — It  is  the  duty  of  every  town  authority 
to  put  in  force  the  extensive  powers  with  which  they  are  endowed  for 
the  purpose  of  detecting  nuisances,  and  for  securing  the  proper  sanitary 
condition  of  all  premises  within  their  district,  and  to  have  their  district 
inspected  accordingly  (see  Public  Health).  They  can  make  by-laws 
for  the  removal  of  house  refuse,  and  the  cleansing  of  foot-pavements,  and 
can  summarily  abate  certain  nuisances  (see  Nuisance).  They  can  also, 
as  stated  below,  summarily  close  any  houses  unfit  for  habitation. 

As  regards  workshops  (but  not  factories),  the  town  authority  enforces 
the  sanitary  provisions  as  to  cleanliness,  ventilation,  and  the  prevention 
of  nuisances  and  overcrowding  (see  Factories  and  Workshops). 

Every  town  authority  possesses  certain  powers  of  causing  premises 
to  be  cleansed  and  disinfected,  and  in  the  case  of  any  such  authority 
which  adopts  sec.  5  of  the  Infectious  Diseases  (Prevention)  Act,  1890, 
these  powers  are  extended.  The  town  authority  have  also  powers  as  to 
providing  the  means  of  disinfection,  of  destroying  infected  bedding,  etc., 
and  the  conveyance,  removal,  and  prevention  of  the  exposure  of  infected 
persons.  Penalties  are  imposed  on  letting  houses  in  which  infected 
persons  have  been  lodging,  or  on  failing  to  provide  for  the  disinfection 
of  public  conveyances.  Where  Part  IV.  of  the  Act  of  1907  has  been 
put  in  force  the  town  authority  have  still  fuller  powers. 

In  the  case  of  every  town  (62  &  63  Vict.  c.  8),  the  breaking  out  of 
an  "  infectious  disease,"  as  defined  by  the  Act  of  1889  (52  &  53  Vict. 
c.  72),  must  be  notified  to  the  town  authority,  who,  with  the  consent 
of  the  Local  Government  Board,  can  extend  the  definition  in  the  Act 
of  1889  of  infectious  disease  to  other  illnesses. 

It  is  the  duty  of  every  town  authority  to  enforce  the  regulations 
issued  by  the  Local  Government  Board  for  the  suppression  of  cholera 
and  other  epidemic  diseases,  and  (7  Edw.  vn.  c.  32)  as  to  the  preparation 
and  distribution  of  articles  of  food  or  drink. 

Every  town  authority  can  themselves,  or  in  combination  with  other 
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district  authorities,  either  huild  hospitals  or  temporary  places  for  the 
reception  of  the  sick,  or  can  contract  for  the  use  of  such  hospitals  or 
places ;  they  can  also  provide,  or  contract  for  the  provision  of  a  temporary 
supply  of  medicine  and  medical  assistance  for  the  poorer  persons  in 
their  district.  The  provision  of  isolation  hospitals  (see  56  &  57  Vict, 
c.  68)  for  specially  formed  hospital  districts,  under  a  system  which  is 
advocated  by  some  sanitists  as  more  efficacious  than  the  Vaccination 
Acts  for  the  suppression  of  small-pox,  and  which  has  been  put  into  force 
at  Leicester  and  elsewhere,  is  in  the  hands  of  the  county  and  not  of  the 
town  authorities. 

Every  town  authority  can  also  provide  mortuaries  and  places  for 
post-mortem  examinations. 

These  powers  are,  except  in  London,  regulated  by  the  Public  Health 
Act,  1875,  and  amending  Acts.  In  London  the  sanitary  powers  (which 
are,  with  small  exceptions,  in  the  hands  of  the  borough  councils)  are 
contained  in  a  consolidating  Act,  the  Public  Health  (London)  Act,  1891. 

B.  Supplementary. 

Public  Buildings,  Parks,  and  Improvements. — In  addition  to  these 
general  powers  of  town  government,  every  town  authority  possesses 
powers  of  establishing  markets,  slaughter-houses,  libraries,  etc.,  baths 
and  washhouses,  burial-grounds,  and  parks  and  open  spaces. 

As  regards  libraries,  museums  and  gymnasiums,  schools  of  science 
and  art,  baths  and  washhouses  and  burial-grounds,  these  powers  can  only 
be  obtained  if  a  resolution  of  the  ratepayers  adopting  the  Acts  in 
question  is  passed ;  and  as  regards  burial-grounds,  the  power  to  provide 
them  (i.e.  the  powers  of  a  burial  board)  are  in  certain  cases  in  the  hands 
not  of  the  town  authority,  but  of  a  separate  burial  board  appointed  by 
the  vestry,  who  in  urban,  but  not  in  rural,  parishes  still  possess  certain 
civil  powers. 

But  the  power  of  the  vestry  to  appoint  a  burial  board  has  been  in  the 
case  of  certain  urban  districts  transferred  by  the  Local  Government  Board 
to  the  district  council,  and  where  the  area  of  the  urban  district  coincides 
with  the  burial  board  area  (which  is  generally,  though  not  always,  the 
parish),  the  town  authority  can,  by  a  resolution,  substitute  themselves 
for,  and  thereby  become,  the  burial  board ;  and  there  is  also  power  by 
Order  in  Council,  to  transfer  the  powers  of  the  burial  board  to  the 
town  or  other  urban  district  council.  Under  these  provisions  all 
burial  board  powers  are  being  gradually  vested  in  the  town  governing 
authority. 

Though  the  Burial  like  the  Libraries  and  other  Acts  are  nominally 
adoptive,  their  adoption  is  practically  compulsory  in  the  numerous  cases 
in  which  Orders  in  Council  have  been  issued,  prohibiting  further  burial 
grounds  in  the  churchyards  of  the  district. 

In  non-municipal  urban  districts,  but  not  in  boroughs,  a  resolution  of 
the  owners  and  ratepayers  is  necessary  to  give  the  town  authority  the 
power  of  providing  markets. 

See  Baths  and  Washhouses  ;  Burial  -  Ground  ;  Libraries  ; 
Markets  and  Fairs. 

In  London  somewhat  similar  powers  as  to  baths  and  washhouses, 
libraries,  and  burial-grounds  are  possessed  by  the  borough  councils. 
See  the  London  (Adoptive  Acts)  Scheme,  1900  (St.  R.  &  0.,  Rev.  1904, 
vol.  viii.,  London  County,  p.  28),  which  shows  the  extent  to  which  the 
Acts  were  in  force  on  August  7,  1900. 
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The  town  governing  authority  can  acquire  by  gift,  or  purchase  (by 
agreement),  any  open  space,  enclosed  or  unenclosed,  whether  within  or 
outside  their  district,  for  the  purpose  of  dedicating  it  to  be  kept  as  an 
open  space  for  ever,  and  can  by  by-law  provide  for  the  maintenance  and 
regulation  of  the  same  (see  Open  Spaces).  Under  these  provisions 
disused  burial-grounds  can  be  laid  out.  Numerous  local  Acts  provide 
for  the  acquirement  and  management  of  particular  local  parks.  The 
urban  district  council  can  also,  with  the  consent  of  the  County  Council, 
render  aid  in  protecting  rights  of  common,  and,  where  they  have  been 
invested  by  the  Local  Government  Board  with  the  powers  of  the  church- 
wardens and  overseers  as  to  these  matters,  can  control  and  manage  any 
village  greens  within  their  district,  or  accept  and  hold  gifts  of  property 
for  this  purpose. 

In  London  the  powers  as  to  parks  and  open  spaces  are  for  the  most 
part  in  the  hands  of  the  County  Council,  and  not  of  the  local  authorities, 
and,  owing  to  the  vested  market  interests,  the  local  authorities  and  the 
County  Council  possess  (except  in  the  case  of  the  city  corporation)  but 
very  restricted  powers  as  to  markets  (see  London  Council  General 
Powers  Act,  1891,  s.  70). 

Housing  of  the  Working  Classes. — The  council  of  every  borough  and 
urban  district  possesses  extensive  powers  of  providing  for  the  housing  of 
the  working  classes. 

If  the  object  be  to  effect  the  clearing  and  improvement  of  an  exten- 
sive "  unhealthy  area,"  the  procedure  is  that  of  Part  I.  of  the  Act  of  1890 
(53  &  54  Vict.  c.  70) ;  in  such  a  case  the  town  authority  can  only  act 
on  a  representation  from  their  medical  officer  of  health,  who  is  bound  to 
inspect  and  report  if  put  in  motion  by  the  justices  or  twelve  ratepayers. 
If  a  case  for  an  improvement  scheme  is  made  out  to  the  satisfaction  of 
the  town  authority,  they  draw  up  such  a  scheme,  which  is  embodied  by 
the  Local  Government  Board  in  a  provisional  order,  and  requires  con- 
firmation by  Parliament  (see  Aetisans). 

More  restricted  areas,  consisting  of  groups  of  "  unhealthy  dwelling- 
houses,"  can  be  dealt  with  by  the  town  authority  under  Part  II.  of  the 
same  Act.  They  are  bound  to  take  steps  for  obtaining  from  the  magis- 
trates orders  for  summarily  closing  any  dwelling-house  which,  either 
from  its  dilapidated  or  unsanitary  character,  is  unfit  for  human  habita- 
tion. If,  after  closing,  the  defects  are  not  remedied,  the  town  authority 
can  demolish  the  buildings ;  and  a  building  which  blocks  ventilation  can 
be  similarly  demolished.  In  certain  cases,  and  subject  to  certain  restric- 
tions as  to  rebuilding,  the  owner  can  retain  the  site,  which  is  otherwise 
purchased  by  the  town  authority,  and  then  thrown  into  an  open  space 
or  highway,  or  sold.  A  scheme  for  rebuilding  on  such  an  area  can,  in 
certain  cases,  be  authorised  by  a  Departmental  Order  without  express 
parliamentary  confirmation  (see  Housing  of  the  Woeking  Classes). 

If  the  town  authority  desire  to  build  blocks  of  model  lodging-houses 
or  other  workmen's  dwellings  on  sites  which  have  not  been  cleared 
under  the  above  provisions,  their  first  step  is  to  adopt  Part  III.  of  the 
Act  of  1890.  This  having  been  done,  they  can  acquire  land  under  the 
machinery  of  the  Public  Health  Acts,  and  can  erect,  purchase,  or  lease, 
and  fit  up  and  furnish  either  a  lodging-house  or  a  separate  house  or 
cottage  with  one  or  several  tenements.  A  town  authority  can  by  by-law 
regulate  those  houses  It  should  be  mentioned  that  they  have  also 
powers  of  regulating  by  by-laws  common  lodging-houses  and  ordinary 
lodging-houses  let  in   lodgings.      The  councils  of  municipal  boroughs 
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have  a  special  power  of  appropriating  corporate  land  for  sites  for 
working  men's  dwellings  (45  &  46  Vict.  c.  50,  s.  Ill ;  see  Lodging- 
House). 

In  London  the  powers  are  vested  in  the  city  in  the  common  council ; 
and  elsewhere,  as  regards  Parts  I.  and  III.  of  the  Act,  the  County 
Council,  and  as  regards  Part  II.,  the  borough  councils ;  since  March  1, 
1905,  the  Local  Government  Board,  and  not  the  Home  Office,  is  the 
central  or  confirming  authority  for  London  as  for  the  provinces. 

Tramways. — Under  the  Tramways  Act,  1870,  33  &  34  Vict.  c.  78, 
the  town  governing  authority  can  apply  for  a  provisional  order  em- 
powering them  to  construct  tramways  within  their  district  and  to  lease 
such  tramways  when  constructed  to  a  company  or  individuals,  or  to 
work  them  themselves.  In  certain  cases  similar  powers  have  been 
acquired  under  local  Acts  incorporating  the  provisions  of  the  Act  of 
1870. 

In  the  case  of  tramways  constructed  by  private  enterprise,  the  town 
governing  authority  have,  as  local  authority,  certain  powers  of  regulation 
by  by-law,  and  they  can,  after  twenty-one  years,  compulsorily  purchase 
the  undertaking  at  a  price  which  excludes  profits  and  goodwill  {London 
Street  Tramways  Co.  v.  London  County  Council,  [1894]  A.  C.  p.  489). 
Since  electrical  has  superseded  horse  power  a  longer  period  and  varied 
terms  of  purchase  have  been  given  by  enabling  Acts  and  provisional 
orders.  The  town  authority  are,  except  in  the  case  of  certain  main 
roads  (see  above),  the  "  road  authority  "  as  well  as  the  "  local  authority," 
and  as  such  have  certain  further  powers  of  superintendence  over  the 
tramways,  and  whether  the  application  for  construction  is  made  by  the 
local  authority  or  by  private  individuals  the  consent  of  both  local  and 
road  authority  is  required  before  the  undertaking  is  authorised. 

The  town  authority  can  only  establish  a  tramway  system  within 
their  own  district,  but  they  can  combine  with  an  adjoining  town  or 
parish  authority  to  establish  a  joint  system  under  these  provisions  (see 
Tramway). 

Under  the  Light  Railways  Act  of  1896,  59  &  60  Vict.  c.  48,  any 
town  authority  can,  if  authorised  by  an  order  of  the  Light  Railway 
Commissioners  (confirmed  by  the  Board  of  Trade),  either  themselves 
establish  a  cross-country  light  railway  (which  differs  chiefly  from  an 
ordinary  railway  in  that  it  is  exempt  from  certain  of  the  more  stringent 
provisions  as  to  "  safety  "),  or  a  light  railway  on  roads  (which  in  aspect 
and  equipment  is  indistinguishable  from  an  1870  Act  tramway),  or 
they  can  finance  a  private  company  constructing  either  class  of  railway. 
Town  authorities  have  embarked  largely  in  tram-railways  and  have 
financed  both  classes  of  lines  (see  Railways). 

Police,  Matters  of  Police  Regulation,  and  Licensing.  —  Formerly 
numerous  towns  possessed  separate  police  forces  under  the  provisions 
of  local  Acts  incorporating  sections  of  the  Town  Police  Clauses  Act, 
1847.  These  separate  forces  have  ceased  to  exist,  the  only  one  for  many 
years  being  that  of  Hove  in  Sussex :  on  Hove  receiving  a  charter  in  1898 
this,  the  sole  exception,  disappeared.  The  only  town  police  forces,  save 
in  London  and  its  neighbourhood  (see  Metropolitan  1*olice  District), 
are  those  of  the  municipal  boroughs  which  possess  separate  police. 
These  borough  forces  are  appointed  and  controlled  by  a  committee  of 
the  town  council  termed  the  Watch  Committee,  subject  to  the  financial 
control  exercised  by  the  Home  Office  through  the  inspectors  of  con- 
stabulary. 
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The  council  of  every  urban  district  possess  the  power  of  regulating 
the  route  of  traffic  during  public  processions,  divine  service,  etc.,  and 
within  every  urban  district  there  are  provisions  as  to  the  impounding 
of  stray  cattle  and  for  the  punishment  of  certain  offences  in  streets 
(38  &  39  Vict,  c.  55,  s.  171,  incorporating  sees.  21  to  29  of  the  Towns 
Police  Clauses  Act,  1847).  Every  urban  district  council  can  provide 
fire-engines  and  firemen  and  send  the  same  beyond  the  limits  of  their 
district,  and  in  every  urban  district  there  are  provisions  as  to  chimneys 
on  fire  (see  the  above  section).  In  every  urban  district  penalties  are 
imposed  on  publicans  who  harbour  constables  on  duty,  on  refreshment- 
house  keepers  who  harbour  disorderly  persons,  and  on  persons  who 
keep  places  for  cockfighting,  badger-baiting,  etc.  Every  urban  district 
council  has  the  power  of  licensing  hackney  carriages  and  omnibuses, 
and  of  regulating  the  use  of  the  same  by  by-law,  and  also  of  regulating 
public  bathing  and  pleasure  boats  and  vessels. 

The  town  governing  authorities  have  no  powers  as  to  licences  for 
intoxicating  liquors  (which  are  granted  by  the  justices),  nor  as  to 
licences  for  theatres,  which  are  granted  by  the  County  Council,  as  are 
those  for  music  halls  and  dancing-rooms  within  Middlesex  and  an 
area  within  twenty  miles  of  London  or  Westminster ;  but  elsewhere  the 
town  authorities  possess  the  initiative  as  to  licensing  for  music  halls, 
inasmuch  as  the  power  of  justices  to  grant  licences  depends  on  the 
district  council  having  previously  by  resolution  adopted  sec.  59  of  the 
Public  Health  Act,  1890. 

The  urban  district  council  are  also  in  most  cases  the  authority  for 
granting  licences  under  the  Petroleum  Acts.  Licensing,  inspecting,  and 
approving  powers  under  the  Explosives  Act  are  only  possessed  by  the 
town  councils  of  certain  of  the  larger  quarter  sessional  boroughs  and  of 
a  few  of  the  larger  non-quarter  sessional  boroughs  and  urban  districts, 
on  the  town  councils  of  whom  this  power  has  been  specially  con- 
ferred by  order  of  the  Secretary  of  State.  In  the  case  of  the  district 
of  a  harbour  authority,  that  authority  is  the  local  authority  for 
both  petroleum  and  explosive  purposes,  to  the  exclusion  of  the  district 
council. 

The  town  governing  authorities  also  grant  licences  to  gangmasters  of 
agricultural  gangs  and  to  passage  brokers  and  emigrant  runners,  and 
certificates  to  dealers  in  game  and  (outside  the  metropolitan  police 
district,  except  in  places  where  there  were  in  1893  stipendiary  magis- 
trates) to  pawnbrokers.  These  town  authorities  also  grant  licences 
for  knackers-yards  {i.e.  slaughter-houses  for  horses  and  cattle,  not  for 
butcher's  meat) ;  except  in  London,  no  licence  is  required  for  slaughter- 
houses for  butcher's  meat  or  for  cowhouses. 

Sources  of  Income. — One  or  two  of  the  larger  towns  possess  con- 
siderable municipal  property  and  in  many  others  the  town  authority 
have  established  or  acquired  water,  gas,  electric  lighting,  or  tramway 
works,  which  form  a  lucrative  source  of  revenue.  The  principle  intro- 
duced by  Mr.  Shaw  Lefevre  into  the  Tramways  Act  of  1870  of  giving  to 
the  local  authority  a  power  of  acquiring  after  a  statutory  period  by 
compulsory  purchase  (to  the  exclusion  of  goodwill)  statutory  under- 
takings, to  the  promoters  of  which  special  statutory  privileges  have 
been  granted,  was  adopted  in  the  Acts  regulating  electric  lighting 
undertakings.  To  gas  and  water  undertakings  no  such  provisions 
apply,  and  the  local  authorities  are  to  a  great  extent  restricted  from 
setting  up  a  competing  source  of  supply,  and  can   only  buy  out  the 
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private  companies  by  agreement  confirmed  by  provisional  order  or 
local  Act. 

Such  expenses  as  are  not  met  from  the  above  sources  or  by  the, 
in  some  cases  too  frequent,  use  of  the  large  borrowing  powers  which 
town  authorities  possess,  are  raised  by  rates  levied  in  boroughs  partly 
by  a  borough  rate  (see  Bokough),  and  partly  in  boroughs  and  wholly  in 
other  urban  districts  by  a  rate  termed  "the  general  district  rate," 
which  is  levied  uniformly  over  the  whole  urban  district,  subject  to  an 
exemption  of  three-fourths  in  favour  of  agricultural  and  certain  other 
property  (see  District  Council).  Under  the  Agricultural  Eates  Act 
agricultural  land  (but  not  buildings)  is  relieved  from  half  the  borough 
rate,  and  the  deficiency  arising  is  paid  from  imperial  sources.  The 
equivalent  of  the  proceeds  of  portions  of  certain  imperial  taxes  (see 

7  Edw.  VII.  c.  13,  s.  17)  is  paid  out  of  the  Consolidated  Fund  to  the 
"Local  Taxation  Account"  at  the  Bank  of  England,  and  therefrom 
the  councils  of  county  boroughs  and  (through  the  county  councils)  the 
councils  of  other  boroughs  receive  grants  in  aid  of  police,  lunatic,  and 
other  expenses  of  a  quasi-county  character ;  and  from  the  same  source 
all  town  authorities  receive  half  the  cost  of  sanitary  officers,  and  where 
funds  permit,  certain    further   grants.      From   January  1,   1909   (see 

8  Edw.  VII.  c.  16,  s.  6,  and  St.  R.  &  0.,  1908,  No.  844),  the  duties  on 
certain  local  taxation  licences  will  be  collected  by  county  and  county 
borough  councils  instead  of  by  the  Local  Government  Board,  and  certain 
portions  of  the  sums  so  collected  by  the  county  councils  will  be  passed 
on  to  the  town  authorities. 

III.  Other  Powers  of  Town  Authorities. 

Powers  of  a  County  Character. — The  council  of  every  county  borough 
are,  in  addition  to  being  the  town  governing  authority,  the  authority 
for  nearly  every  purpose  of  county  government ;  they  can,  however,  for 
certain  purposes  {e.g.  those  of  the  Diseases  of  Animals  Act)  transfer 
their  powers  to  the  council  of  the  surrounding  administrative  county. 

The  councils  of  certain  of  the  larger  non-county  boroughs  {i.e.  those 
which,  according  to  the  census  of  1881,  had  a  population  of  10,000  and 
upwards)  also  possess  certain  powers  as  to  the  prevention  of  the  adultera- 
tion of  foods  and  drugs  (see  Adulteration);  the  diseases  of  animals 
(see  Animals)  ;  the  regulation  of  fisheries  (see  Fisheries)  ;  the  establish- 
ment and  inspection  of  lunatic  asylums  (see  Asylums);  and  of  reformatory 
and  industrial  schools  (see  Industrial  School  ;  Reformatory)  ;  and  as 
to  weights  and  measures  (see  Weights  and  Measures),  which  are  in 
other  boroughs  and  urban  districts  in  the  hands  of  the  County  Councils. 
Speaking  generally,  the  councils  of  non-municipal  urban  districts  and  of 
municipal  boroughs  with  a  population  of  under  10,000  possess  no  powers 
of  local  government  of  a  county  character  (see  County  Council). 

Powers  of  a  Parochial  Character. — In  rural  parishes  the  civil  powers 
of  vestries  have  been  transferred  to  the  parish  council  or  parish  meeting 
(see  Parish,  etc.),  but  in  urban  districts  there  are  still  civil  vestries,  or, 
in  other  words,  the  vestries  exercise  certain  civil  powers  connected  with 
the  minor  administration  of  poor  relief  and  with  regard  to  the  Baths  and 
Washhouses  and  other  adoptive  Acts,  and  as  to  certain  other  matters. 
The  Local  Government  Board,  can,  however  (Local  Government  Act, 
1894,  ss.  33  (1),  34),  transfer  to,  or  confer  on,  an  urban  district  council 
any  of  the  powers  of  a  parish  council.  Under  these  provisions  numerous 
orders  have  been  made  under  which  the  power  of  appointing  overseers 
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and  assistant  overseers,  of  regulating  footpaths  other  than  those  adjoin- 
ing public  highways,  and  as  to  various  minor  sanitary  and  other  matters 
have  been  transferred  to  the  town  governing  authorities  (see  class  5  in 
the  classified  list  of  local  orders  at  end  of  volumes  of  Statutory  Rules 
and  Orders,  1895-1908). 

Other  Authorities  in  Towns. — Though  in  the  case  of  certain  of  the 
larger  boroughs  the  town  area  is  coterminous  with  the  poor  law  one,  the 
town  governing  authority  is  in  no  case  the  poor  law  authority,  though, 
where  the  powers  of  appointing  overseers,  etc.,  have  been  transferred  to 
the  urban  council,  they  possess  certain  minor  powers  relating  to  poor 
law  administration. 

Except  in  county  boroughs  the  town  governing  authority  is  not  the 
education  authority,  save  that  in  the  larger  non-county  boroughs  and 
urban  districts  the  town  authority  administers  elementary  but  not 
higher  education  (see  Education). 

The  burial  board  is  also,  as  has  been  stated,  in  some  cases  an  authority 
distinct  from  the  urban  council,  but  with  these  exceptions,  and  with 
those  of  the  civil  powers  which  are  still  retained  in  certain  towns  by  the 
vestries  and  churchwardens,  the  urban  district  council  is  the  sole  local 
authority  for  all  matters  within  their  district  which  do  not  fall  within 
the  purview  of  the  County  Council. 

It  is  to  be  observed  that  previously  to  the  Local  Government  Act^ 
1894,  the  area  of  a  borough  or  urban  district  in  many  cases  cut  that  of 
parish  boundaries.  Under  that  Act  those  overlapping  areas  have  now 
been  simplified,  and  the  parishes  or  parts  of  parishes  forming  an  urban 
district  have  in  numerous  cases  been  consolidated  into  a  single  parish, 
so  that  the  area  of  the  urban  district  and  that  of  the  parish  are 
coterminous. 

Township. — This  term  represents  the  original  local  unit  for 
purposes  of  civil  government,  which  has,  except  in  the  North  of  England, 
been  wholly  superseded  by  the  ecclesiastical  unit,  viz.,  the  parish.  From 
recent  historical  investigations  it  would  seem  that  ancient  townships  or 
vills  represented  an  early  village  community,  and  had  a  quasi-corporate 
status,  and  exercised  powers  of  local  government  by  by-laws  made  by 
the  moot.  This  was  superseded  by  the  parish  vestry ;  and  the  township 
has  not  now  any  separate  legal  position,  and  is  merged  in  the  parish  as 
defined  for  purposes  of  poor  law  or  local  government,  i.e.  a  place  for 
which  a  separate  overseer  is  or  can  be  elected,  or  a  separate  poor-rate  is 
or  can  be  made  (52  &  53  Vict.  c.  63,  s.  5 ;  56  &  57  Vict.  c.  73,  s.  75 ;  and 
op.  51  &  52  Vict.  c.  41,  s.  100).  Townships  as  such  might  have  liability 
as  highway  parishes  (see  5  &  6  Will.  iv.  c.  50,  s.  5 ;  R.  v.  Kings  Newton, 
1831,  1  Barn.  &  Adol.  826).  The  history  of  townships  is  fully  considered 
in  Gomme,  Principles  of  Local  Government,  1898,  p.  113. 
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Toxicology  is  that  branch  of  medical  science  which  treats  of  poisons, 
their  effects,  the  treatment  of  persons  suffering  from  poisoning,  and  the 
detection  of  poisons  in  the  living  or  dead  body.  To  the  medical  jurist 
the  question  of  treatment  is  of  minor  importance,  and  only  the  general 
lines  of  treatment  will  be  mentioned  in  this  article.  The  law  applicable 
to  the  sale  of  poisons  and  to  the  crime  of  poisoning  or  attempting  to 
poison  is  dealt  with  in  detail  in  a  previous  article  (see  Poison). 

The  popular  idea  generally  limits  the  name  "  poison  "  to  substances 
which  destroy  life  when  taken  in  very  small  quantity.  This  is  vague 
and  unscientific,  and  although  true  of  the  great  majority  of  the  more 
important  poisons,  it  is  by  no  means  true  of  all. 

The  old  medical  definition  attempted  to  limit  the  term  to  substances 
which  produced  their  deleterious  effects  only  after  absorption  into  the 
blood.  But  this  definition  is  obviously  too  narrow,  as  it  excludes  the 
corrosive  poisons  which  kill  by  their  direct  chemical  action  on  the 
tissues  with  which  they  come  in  contact.  Perhaps  the  best  scientific 
definition  as  yet  proposed  is  that  given  in  Quain's  Dictionary — "  A  sub- 
stance which,  when  introduced  into  the  system,  or  applied  externally,  injures 
health,  or  destroys  life,  irrespective  of  mechanical  means  or  direct  thermal 
changes."  Fortunately,  from  the  medico-legal  point  of  view,  the  defini- 
tion of  a  poison  is  now  of  little  consequence.  By  the  Criminal  Law 
Consolidation  Act,  1861,  24  &  25  Vict.  c.  100,  it  is  felony  to  administer 
or  cause  to  be  administered  any  "  poison  or  other  destructive  thing " 
with  intent  to  commit  murder  (s.  11).  And  by  sees.  23  and  24  it  is 
felony  to  administer  or  cause  to  be  administered  or  taken  by  any  person 
any  "  poison  or  other  destructive  or  noxious  thing,"  so  as  thereby  to 
endanger  the  life  of  such  person,  or  inflict  any  grievous  bodily  harm ; 
and  if  done  merely  with  intent  to  injure,  aggrieve,  or  annoy,  it  is  a  mis- 
demeanor. Moreover,  by  sec.  22  it  is  a  felony  to  administer  or  attempt 
to  administer  "  any  chloroform,  laudanum,  or  other  stupefying  or  over- 
powering drug,  matter,  or  thing,"  with  intent  thereby  to  enable  any 
indictable  offence  to  be  committed.  It  is  difficult  to  imagine  a  sub- 
stance capable  of  being  included  in  any  definition  of  a  poison  which 
would  not  also  be  included  in  the  description  "  poison  or  other  destruc- 
tive or  noxious  thing."  The  statute  covers  a  good  deal  more  than 
poisons,  e.g.  metal  filings  or  glass  dust,  which  by  their  mechanical  action 
on  the  stomach  and  intestines  may  injure  health  or  even  cause  death. 
Whether  under  the  circumstances  of  any  given  case  the  thing  adminis- 
tered is  to  be  considered  "  a  destructive  or  noxious  thing  "  is  a  question 
for  the  jury,  guided  by  the  evidence,  and  especially  by  the  expert  opinion 
of  the  medical  witness  who  will  be  called  upon  to  describe  the  properties 
of  the  thing  in  question. 

The  medical  expert  should  be  thoroughly  acquainted  with  the  physio- 
logical action  of  the  substance,  not  only  in  a  general  way,  but  under  the 
precise  conditions  of  the  case  under  investigation.  He  may  also  be 
expected  to  know  off-hand  the  various  effects  produced  by  varying  the 
amount  and  frequency  of  the  dose  and  the  mode  of  its  administration, 
as  well  as  the  various  circumstances  which  may  influence  a  person's 
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susceptibility.  In  the  witness-box,  especially,  he  should  be  extremely 
cautious  in  giving  an  opinion  on  hypothetical  cases,  where  usually  some 
of  the  determining  factors  are  omitted — sometimes  intentionally,  but 
more  often  through  the  ignorance  of  the  questioner  and  the  complexity 
of  the  subject. 

In  B.  V.  Hennah,  1877,  13  Cox  C.  C.  547  (a  case  in  which  can- 
tharides  had  been  administered),  Cockburn,  C.J.,  laid  down  that  unless 
a  thing  was  noxious  in  the  quantity  administered,  it  could  not  be  said 
that  a  noxious  thing  had  been  administered.  The  medical  witness  may, 
therefore,  be  asked  to  say  whether  in  the  quantity  administered  the 
thing  was  injurious  to  health.  [See  also  Eoscoe's  Criminal  Evidence, 
1908  ed.,  p.  233.] 

On  the  other  hand,  Cresswell,  J.,  in  the  case  of  Hartley  (1850,  May, 
C.  C.  C),  said  that  the  crime  of  attempting  to  administer  poison  was 
complete  if  any  poison  was  there,  and  the  intent  proved.  To  apply  this 
dictum  it  would  be  necessary  to  agree  upon  some  definition,  or  at  least 
description,  of  a  "  poison." 

Conditions  affecting  the  Action  of  Poisons. — The  most  important 
conditions  which  modify  the  toxic  action  of  poisons  are  age,  habit,  idio- 
syncrasy, mode  of  introduction  into  the  system,  state  of  health,  and  dose. 

Age. — As  a  rule,  young  children  are  much  more  susceptible  than 
adults — especially  to  opium  and  morphine,  but  not  to  belladonna. 
Irritants  are  more  injurious  to  old  than  young  adults. 

Hahit. — Susceptibility  may  be  greatly  diminished  by  habit  gradually 
established.  Thus  alcohol,  arsenic,  chloral,  cocaine,  strychnine,  and 
above  all  opium,  may  be  taken  in  gradually-increasing  doses  until  the 
amount  required  to  produce  toxic  effects  is  many  times  greater  than  it 
was  originally. 

Idiosyncrasy  is  a  constitutional  peculiarity  of  the  individual,  and  is 
independent  of  habit.  It  may  consist,  on  the  one  hand,  in  abnormal 
capacity  for  tolerating  certain  substances  in  doses  which  would  have 
disastrous  effects  on  most  people ;  or,  on  the  other  hand,  in  excessive 
sensibility  to  small  doses.  Some  foods,  such  as  shell-fish,  mushrooms, 
pork,  always  produce  more  or  less  toxic  symptoms  in  certain  persons. 

Mode  of  Introduction  into  the  System. — Poisons  introduced  into  the 
stomach  through  the  mouth  (by  far  the  commonest  mode  in  criminal 
cases)  act  on  the  mucous  membrane  of  the  stomach  and  intestines,  or 
are  absorbed  by  them,  more  or  less  rapidly,  according  to  the  emptiness 
or  otherwise  of  these  organs  at  the  time.  Food  in  the  stomach  will 
delay  absorption  and  diminish  toxic  action.  Hypodermic  injection  is 
a  much  more  rapid  way  of  producing  effects,  as  diffusion  throughout  the 
whole  system  takes  place  in  a  few  seconds.  Absorption  takes  place 
fairly  rapidly  from  the  mucous  surfaces  of  the  rectum  and  vagina,  more 
slowly  from  ulcerated  or  abraded  surfaces,  and  very  slowly  from  un- 
broken skin.  Poisonous  vapours  or  gases  produce  their  effects  when 
inhaled  into  the  lungs,  where  they  may  be  absorbed  into  the  circulation, 
e.g.  chloroform,  or  may  set  up  local  inflammation,  e.g.  ammonia.  The 
more  soluble  the  form  in  which  a  poison  is  administered  the  more  rapid 
and  dangerous  are  its  effects.  A  poison  may  be  absorbed  so  slowly,  and 
eliminated  again  so  quickly,  that  it  produces  no  ill  effects.  This  is  said 
to  be  the  case  with  curari  taken  into  the  stomach,  provided  the  kidneys 
are  working  properly. 

Some  diseased  conditions  render  a  person  more  tolerant  of  certain 
poisons  and  less  tolerant  of  others.     Thus  opium  and   morphine,  in 
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quantities  which  would  kill  an  ordinary  healthy  person,  may  be  taken 
with  benefit  by  the  same  person  in  delirium  tremens,  tetanus  or  dysen- 
tery. On  the  other  hand,  a  dose  of  opium  which  would  be  quite  harmless 
in  health  may  kill  a  person  suffering  from  kidney  disease  or  congestion  of 
the  brain.  The  smallest  doses  of  an  irritant  would  aggravate  symptoms 
of  gastro-intestinal  inflammation.  Any  sudden,  marked,  and  otherwise 
inexplicable  aggravation  in  such  conditions  should  make  the  medical 
attendant  think  of  the  possibility  of  poisoning,  especially  if  occurring 
shortly  after  food  or  medicine  had  been  taken. 

Poisonous  Doses. — In  answering  the  frequently-put  question,  "  What 
dose  would  be  sufficient  to  cause  death  ? "  a  medical  witness  ought  to  be 
able  to  state  the  smallest  dose  that  is  known  to  have  had  a  fatal  effect, 
and,  at  the  same  time,  to  mention  any  modifying  conditions  which  may 
have  been  present  in  that  case. 

It  may  sometimes  be  important  to  remind  the  Court  that  the  amount 
of  a  poison  found  in  the  stomach  and  intestines  is  no  guide  whatever  to 
the  amount  administered,  unless  it  is  also  known  how  much  was  absorbed, 
and  how  much  was  ejected  by  vomiting,  etc.  The  mischief  is  done, 
except  in  the  case  of  corrosives  and  irritants,  by  that  portion  which  is 
absorbed ;  and  in  attempting  to  estimate  the  amount  of  this  it  must  be 
remembered  that  much  may  have  been  eliminated  in  the  urine  and  other 
secretions  of  the  body  after  absorption,  so  that  the  amount  actually  found 
in  the  body  may  not  represent  anything  approaching  to  the  quantity  of 
the  dose. 

Classification  of  Poisons. — A  logically  sound  classification  of  poisons 
according  to  the  way  in  which  they  cause  death  is  difficult,  owing  to  the 
complexity  of  their  physiological  effects,  and  the  present  imperfect  state 
of  our  knowledge  of  this  subject. 

[The  following  general  classification  is  useful,  though  necessarily 
incomplete : — 

I.  Corrosive  Poisons. — These  injure  health  or  destroy  life  by  their 
direct  chemical  action  on  the  tissues  with  which  they  come  into 
contact.  Their  action  is  quite  independent  of  absorption.  The  most 
common  corrosive  poisons  are  the  strong  acids  (sulphuric,  nitric,  hydro- 
chloric, carbolic,  etc.),  the  strong  alkalis  (caustic  potash,  caustic  soda, 
etc.),  and  some  metallic  salts  (silver  nitrate,  etc.). 

II.  Irritant  Poisons. — These  set  up  inflammation  in  the  stomach  and 
intestines.  The  most  common  irritant  poisons  are  dilute  solutions  of 
all  the  corrosive  poisons,  some  metallic  salts  (those  of  arsenic,  antimony, 
lead,  mercury,  etc.),  and  the  ptomaines  of  decomposed  food. 

III.  Neurotoxic  poisons,  which  act  in  various  ways  on  the  nervous 
system.     They  may  be  divided  into  two  sub-groups — 

{a)  Narcotic  poisons,  which  act  on  the  central  nervous  system,  e.g. 
opium,  chloral,  belladonna,  alcohol,  the  general  anaesthetics,  etc. 

(5)  Neurotic  poisons,  which  act  on  the  peripheral  nervous  system, 
e.g.  aconite,  digitalis,  strychnine,  tobacco,  etc. 

IV.  Asphyxiating  Poisons. — These  poisons  cause  death  from  asphyxia 
by  their  action  on  the  blood  or  on  the  respiratory  centres.  The  most 
common  are  carbon  dioxide,  carbon  monoxide,  coal  gas,  water  gas,  sewer 
gas,  and  the  cyanogen  compounds. 

It  is,  however,  impossible  to  make  a  perfect  classification  on  these 
lines,  as  many  poisons  act  in  more  than  one  way,  and  should  be  included 
in  two  or  more  of  the  above  groups.     For  example,  oxalic  acid  is  a  cor- 
rosive, an  irritant  and  a  neurotic  poison ;  arsenic  and  lead  compounds 
yOL.  XIV.  11 
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are  irritant  and  neurotic  poisons ;  carbon  dioxide  and  carbon  monoxide 
are  narcotic  and  asphyxiating  poisons.] 

(a)  General  Symptoms  of  Corrosive  and  Irritant  Poisoning. — "When  a 
powerful  corrosive  is  swallowed  in  sufficient  quantity,  the  effect  is  felt 
immediately  as  an  acrid  burning  sensation,  causing  intense  and  rapidly- 
increasing  pain  in  mouth,  throat,  and  stomach,  soon  radiating  over  the 
whole  abdomen.  Violent  vomiting  comes  on  in  a  few  minutes,  the 
vomit  containing  shreds  of  mucous  membrane  and  blood,  which  may  be 
altered  in  colour  by  the  chemical  action  of  the  poison.  Convulsions  may 
be  set  up  reflex ly  by  the  intense  pain.  There  is  burning  thirst,  accom- 
panied by  great  difficulty  in  swallowing.  A  condition  of  extreme 
collapse  soon  sets  in.  The  voice  is  hoarse,  or,  if  the  corrosive  has 
touched  the  larynx,  the  sufferer  may  be  unable  to  speak.  The  mouth 
is  filled  with  ropy  saliva,  and  its  mucous  membrane  may  be  detached 
and  shreddy.  The  abdomen  is  usually  distended,  and  tender  to  the 
touch;  the  breathing  noisy  and  difficult,  interrupted  frequently  by  a 
peculiar  hoarse  cough.  The  pulse  at  the  wrist  is  scarcely  perceptible. 
The  bowels  are  confined,  the  urine  diminished  or  suppressed.  Death 
takes  place  in  from  twenty-four  to  thirty-six  hours  from  extreme 
collapse,  the  mind  usually  remaining  quite  clear  to  the  last.  The 
above  is,  of  course,  a  general  account  of  an  ordinary,  well-marked 
instance  of  corrosive  poisoning,  and  is  subject  to  variations  in  each 
particular  case. 

An  irritant  does  not,  like  a  corrosive,  produce  an  immediate  effect 
when  swallowed.  It  takes  some  time  to  set  up  inflammation,  and  no 
symptoms  may  be  observed  for  half  an  hour  or  more.  The  earliest  of 
these  are  abdominal  pain,  purging,  and  vomiting,  all  rapidly  increasing 
in  intensity.  The  vomit  at  first  consists  of  the  contents  of  the  stomach, 
but  later  on  very  often  contains  blood.  The  motions  also  may  be 
blood-stained. 

Collapse  soon  comes  on,  and  the  remaining  stages  are  similar  to  those 
described  under  corrosive  poisoning,  only  less  violent  and  more  pro- 
tracted— the  end  (from  exhaustion)  not  coming  usually  for  two  or  three 
days,  although  it  may  come  in  twenty-four  hours,  or  be  delayed  four  or 
five  days — and  the  sufferer's  mind  remaining  clear  to  the  end.  Many 
irritants  produce  also  specific  effects  on  the  heart,  the  lungs,  or  the  nerve 
centres,  which  are  exhibited  as  absorption  proceeds. 

(&)  The  symptoms  of  narcotic  poisoning  begin  generally  with  a  short 
stage  of  excitement  (absent  in  chloral  cases),  followed  soon  by  deep 
comatose  sleep  with  slow  stertorous  breathing,  passing  in  fatal  cases 
quietly  into  complete  cessation  of  respiration.  [Each  of  the  neurotic 
poisons  has  its  own  specific  action  on  the  peripheral  nervous  system. 
Anaesthesia,  hypersesthesia,  paralysis,  and  convulsions  are  some  of  the 
symptoms  associated  with  poisoning  by  various  members  of  this  sub- 
group.] Strychnine  causes  clonic,  then  tonic,  spasms,  distinguished  from 
those  of  tetanus  by  being  intermittent,  not  beginning  in  lower  jaw,  and 
affecting  a  different  set  of  muscles,  and  being  much  more  rapid  in  their 
course. 

[(c)  The  symptoms  of  asphyxiant  poisoning  are  those  of  asphyxia, 
associated  with  other  symptoms  and  signs  peculiar  to  each  member  of 
the  group.]  Hydrocyanic  acid  and  the  cyanides  cause  almost  instan- 
taneous effects — loss  of  muscular  power,  insensibility,  convulsions,  great 
disturbance  of  respiration,  and  from  its  arrest  death  in  a  minute  or 
two. 
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Poisonous  Gases. — The  gases  most  commonly  fatal  to  life  are  those 
mixed  gases  into  which  carbon  dioxide  (COg),  carbon  monoxide  (CO), 
and  sulphuretted  hydrogen  (HgS)  enter,  such  as  coal  gas,  water  gas, 
"choke  damp,"  the  fumes  from  burning  charcoal,  and  sewer  gas. 
Carbon  dioxide  kills  chiefly,  if  not  exclusively,  by  simple  asphyxia, 
which  it  promotes  both  by  diluting  the  oxygen  inspired  and  by  obstruct- 
ing the  normal  expiration  of  carbon  dioxide  formed  in  the  tissues. 
The  symptoms  and  treatment  are  those  of  simple  asphyxia — pure  air, 
or  even  oxygen  inhalations,  should  be  supplied  at  once.  Fatal  accidents 
occur  chiefly  in  mines,  deep  wells,  brewers'  vats,  etc. 

Carbon  monoxide  (CO)  is  far  more  fatal  in  small  quantities  and  far 
more  insidious,  owing  to  the  fact  that  it  possesses  neither  taste,  odour, 
nor  colour,  and  instead  of  irritating  the  air-passages  like  COg,  it  has 
rather  a  soothing,  narcotic  efiect  on  its  victim.  It  acts  by  combining 
with  the  haemoglobin  of  the  blood  corpuscles,  forming  with  it  a  very 
stable  compound,  carboxyhsemoglobin,  which  will  not  take  up  oxygen 
from  the  air.  The  blood  is  thus  rendered  incapable  of  acting  as  oxygen- 
carrier  to  the  tissues,  and  death  is  due  in  effect  to  asphyxia.  Carbon 
monoxide  forms  the  chief  toxic  constituent  of  the  fumes  from  burning 
coke  and  charcoal,  and  from  slow  combustion  stoves.  If  present  in  the 
atmosphere  in  very  minute  quantities  (one-tenth  per  cent.),  its  accumu- 
lated effects  may  be  fatal,  though  not  until  after  several  hours'  exposure. 
Coal  gas  contains  both  COg  and  CO,  but  its  poisonous  effects  are  chiefly 
due  to  the  latter.  Leaky  gas  pipes  and  smoky  chimneys  are  sources 
from  which  the  air  of  houses  is  often  contaminated  by  carbon  dioxide, 
and  probably  account  for  many  obscure  cases  of  debility  and  sore  throat. 
Water  gas,  containing  not  less  than  forty  per  cent,  of  CO  (the  rest  being 
chiefly  hydrogen),  is  as  deadly  and  insidious  as  pure  CO. 

[Sulphuretted  hydrogen,  when  inhaled,  causes  death  by  its  depressing 
action  on  the  nerve  centres,  and  by  converting  the  oxyhsemoglobin  of 
the  blood  into  the  more  stable  but  isomeric  compound,  methsemoglobin. 
This  substance  is  unable  to  act  as  an  oxygen-carrier.  It  has  a  charac- 
teristic absorption  spectrum,  which  may  be  of  great  help  in  diagnosing 
an  obscure  case  of  poisoning  by  sulphuretted  hydrogen.] 

Poisonous  Foods. — Ordinary  articles  of  diet  are  sometimes  virulently 
poisonous,  and  that  without  anything  in  their  appearance  or  taste  to 
suggest  the  presence  of  danger. 

In  the  case  of  tinned  provisions,  and  especially  tinned  fruits,  the 
poison  is  sometimes  a  metallic  salt  formed  by  the  action  of  the  acid  of 
the  contents  on  the  solder.  But  it  may  be  due  even  in  tinned  pro- 
visions, as  it  almost  certainly  is  in  untinned  meat,  fish,  milk,  cheese, 
etc.,  to  bacterial  action  on  the  albuminous  constituents  of  the  food, 
whereby  the  complex  albumen  molecule  is  split  up  into  less  complex 
molecules,  among  which  are  various  ptomaines  (animal  alkaloids), 
albumoses,  and  other  toxins. 

The  symptoms  in  this  case  will  be  those  of  irritant  poisoning — purg- 
ing, vomiting,  abdominal  pain,  etc.,  combined  with  nervous  disturbance. 
These  are  generally  the  symptoms  seen  in  poisoning  from  oysters  and 
mussels,  of  which  there  are  numerous  remarkable  instances  on  record. 
The  poison  in  these  cases  seems  to  be  developed  by  the  mussel  or  oyster 
while  living  under  unhealthy  conditions,  such  as  in  sewage-contaminated 
water,  or  even  stagnant  water.  Karely  the  poison  may  be  a  living 
micro-organism  capable  of  growth  in  the  human  body,  and  so  setting  up 
a  true  infective  process  comparable  to  that  of  the  ordinary  infective 
diseases  such  as  diphtheria  or  tuberculosis. 
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Putrefactive  changes  in  the  human  body  after  death  may  give  rise 
to  the  presence  of  ptomaines  or  animal  alkaloids  in  the  viscera ;  and 
where  death  is  alleged  to  have  been  due  to  criminal  poisoning  with  one 
of  the  well-known  vegetable  alkaloids  it  may  be  contended  that  the 
alkaloid  found  in  the  stomach  is  nothing  more  than  a  natural  cadaveric 
alkaloid  or  ptomaine.  The  suggestion  will  generally  be  negatived  by 
bearing  in  mind  that  no  poisonous  cadaveric  alkaloids  are  found  in 
corpses  until  from  five  to  six  days  after  death,  and  that  they  do  not 
give  the  reactions  which  the  known  vegetable  alkaloids  give. 

The  Diagnosis  of  Poisoning. — For  medico-legal  purposes,  as  well  as  for 
clinical,  it  may  be  of  supreme  importance  to  diagnose  correctly  a  case 
of  poisoning,  and  so  avoid  the  consequences  of  treating  it  as  a  case  of 
natural  illness.  Still  more  unpleasant  consequences  might  result  from 
the  converse  mistake.  The  most  experienced  practitioner  may  occa- 
sionally be  left  in  doubt,  or  be  quite  thrown  off  his  guard,  by  misleading 
statements.  Still,  in  most  cases  of  acute  poisoning,  there  are  certain 
common  features  which  are  helpful,  if  not  absolutely  conclusive, 
in  arriving  at  a  diagnosis.  We  may  particularly  mention  the 
following : — 

1.  The  symptoms  of  acute  poisoning  generally  come  on  quite 
suddenly,  without  anything  in  the  sufferer's  previous  condition  to 
account  for  them.  This,  however,  may  happen  in  certain  diseases,  e.g. 
cholera,  perforation  from  gastric  ulcer,  or  acute  intestinal  obstruction. 
Tetanus  resembles  strychnine  poisoning,  and  cerebral  haemorrhage  may 
be  confounded  with  opium  poisoning. 

2.  Except  where  poison  is  taken  with  suicidal  intention,  the 
symptoms  of  acute  poisoning  generally  appear  soon  after  food  or 
medicine  has  been  taken.  In  this  connection  it  should  be  remembered 
that  perforation  from  gastric  ulcer  is  most  likely  to  occur  shortly  after 
a  meal,  and  its  symptoms  are  very  similar  to  those  of  irritant  poisoning. 
Of  course  poison  may  be  introduced,  as  medicine  may,  hypodermically, 
or  by  the  rectum  or  vagina,  at  any  time  independently  of  food. 

3.  If  several  healthy  persons  are  suddenly  attacked  with  similar 
symptoms  after  partaking  of  the  same  food,  there  would  be  strong  reason 
to  suspect  the  food  as  the  cause.  The  food  itself  may  be  virulently 
poisonous  from  unsuspected  fermentative  or  putrefactive  changes. 

Hints  to  Medical  Attendants. — The  position  of  a  medical  attendant 
when  he  finds  himself  suspecting  criminal  poisoning  may  be  most  difficult 
and  embarrassing.  Some  excellent  advice  in  this  connection  will  be  found 
in  Mann's  Forensic  Medicine,  pp.  403-406. 

The  General  Principles  of  Treatment  in  Poisoning. — It  is  not  proposed 
in  this  article  to  go  in  detail  into  the  treatment  suitable  for  each  par- 
ticular form  of  poisoning.  For  that  the  reader  is  referred  to  the  larger 
treatises  on  toxicology  and  medicine.  It  is,  however,  desirable  to  under- 
stand the  principles  which  underlie  all  rational  treatment,  and  the 
methods  of  applying  them.  The  aim  in  every  case  should  be  directed 
to  the  following  ends : — 

To  empty  the  stomach  of  any  poison  it  may  contain,  or  else  to 
neutralise  the  poison  in  the  stomach  by  suitable  antidotes ;  to  combat 
the  effects  of  what  has  been  absorbed  into  the  circulation,  and  keep  the 
patient  alive  until  the  effects  have  passed  off;  to  alleviate  distressing 
symptoms ;  and  to  promote  elimination  from  the  system. 

There  are  two  methods  of  emptying  the  stomach — (1)  by  an  enetic,  and 
(2)  by  the  stomach-pump  or  tube.     Amongst  tmetics  the  best  are  (a)  zinc 
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sulphate  (15  to  30  grains  dissolved  in  hot  water,  to  be  repeated  if  neces- 
sary) ;  (6)  common  mustard  (a  teaspoonful  to  a  tablespoonful,  according 
to  age  of  patient,  dissolved  in  half  a  tumbler  of  warm  water) ;  (c)  a 
teaspoonful  of  ipecacuanha  unne  for  children. 

If  no  emetic  is  at  hand,  tickling  the  back  of  the  pharynx  and  fauces 
will  often  suffice.  In  narcotic  poisoning,  where  it  is  difficult  to  get  the 
patient  to  swallow,  the  most  effective  emetic  is  a  hypodermic  injection 
of  apomorphine  (one-tenth  of  a  grain).  In  all  cases  copious  draughts 
of  tepid  water  are  useful,  both  to  aid  vomiting  and  to  wash  out  the 
stomach. 

The  stomach-pump  and  stomach-tube  are  most  useful  mechanical  means 
for  emptying  the  stomach  in  suitable  cases.  The  advantages  they  possess 
over  emetics  are  that  they  are  independent  of  physiological  action,  which 
is  sometimes  sluggish,  and  that  with  them  the  stomach  can  not  only  be 
emptied  but  also  thoroughly  washed  out,  and  at  the  same  time  antidotes 
can  be  directly  pumped  in  without  the  co-operation  of  the  patient. 

But  they  require  some  skill  in  the  operator,  and  also  a  knowledge  of 
the  cases  in  which  it  is  safe  to  use  them.  They  ought  never  to  be  used, 
for  instance,  when  a  concentrated  corrosive  has  been  swallowed,  because 
in  passing  the  tube  there  is  risk  of  perforating  the  softened  tissues  of  the 
gullet  or  stomach.  Even  an  emetic  may  be  dangerous  in  such  a  case, 
owing  to  the  risk  of  rupture  from  the  violence  of  the  vomiting.  Still, 
the  less  of  two  evils  must  be  chosen,  and  something  risked.  Even  the 
tube — the  soft  cesophageal  tube — may  generally  be  used  with  advantage 
if  the  case  is  seen  early.  The  pump  is  particularly  suited  for  cases  of 
poisoning  by  narcotics,  the  alkaloids,  and  most  of  the  irritants.  If  there 
is  much  solid  food  in  the  stomach  it  may  be  well  to  give  an  emetic  before 
using  the  pump.  In  strychnine  poisoning  chloroform  may  be  necessary 
to  allay  the  spasms  before  the  tube  can  be  passed.  If  neither  emetics 
nor  tubes  can  be  safely  used  the  only  way  of  dealing  with  the  poison  in 
the  stomach  is  to  neutralise  it  by  administering  suitable  chemical 
antidotes.  Thus  the  mineral  acids  may  be  treated  with  lime  water,  very 
dilute  alkaline  solutions,  magnesia,  common  powdered  chalk  or  whiting 
(used  for  plate  polishing),  even  the  plaster  got  from  the  ceiling  or  cornice 
crushed  up  and  given  in  a  tumblerful  of  warm  water. 

Conversely  the  caustic  alkalies  may  be  neutralised  by  weak  solutions 
of  adds,  vinegar,  and  lemon  juice.  Opiates  and  most  of  the  alkaloids 
are  best  combated  with  stimulating  drinks  containing  tannic  acid,  such 
as  strong  black  coffee  or  tea,  the  alkaloids  being  thus  precipitated  as 
insoluble  tannates. 

The  effects  of  poisons  already  absorbed  into  the  circulation,  especially 
those  which  directly  threaten  life,  must  be  met  in  each  case  by  the 
appropriate  treatment  based  on  physiological  considerations.  Thus  if 
the  action  of  the  heart  is  dangerously  depressed,  stimulants  to  the 
circulation  are  required ;  if  asphyxia  is  threatened,  artificial  respiration, 
or  possibly  tracheotomy  must  be  resorted  to ;  in  narcotic  poisoning  keep 
the  patient  moving  and  rouse  him  with  the  battery  or  flicking  with 
towels,  and  give  nerve  stimulants ;  if  the  patient  is  convulsed,  a  nerve 
sedative  is  indicated,  and  so  on.  Certain  poisons  are  mutually 
antagonistic  in  some  of  their  physiological  effects.  Thus  belladonna 
and  opium  are  antagonistic,  and  may  be  used  as  physiological  antidotes. 
But  this  antagonism  is  only  in  some  respects,  and  is  dangerous  to  rely 
on.  The  same  may  be  said  of  digitalis  and  aconite,  chloral  and 
strychnine.     The  elimination  of  absorbed  poison  should  be  promoted 
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by  purgatives  (unless  contra-indicated),  by  diuretics,  and  by  certain 
special  means  in  a  few  special  cases. 

Post-mortem  Evidence  of  Poisoning. — Supposing  a  person  dead,  and 
it  is  required  to  determine  whether  he  died  from  poisoning,  the  medical 
jurist  should  first  obtain  as  fully  as  possible  the  history  of  the  case, 
ascertaining  the  presence  or  absence  of  all  those  indications  of  poisoning 
in  the  living  which  we  have  briefly  touched  on.  He  would  then  consider 
the  time  at  which  death  took  place  after  the  first  appearance  of 
symptoms.  This  time  is  fairly  constant,  within  certain  limits,  for  most 
of  the  common  poisons — twenty-four  to  thirty-six  hours  for  corrosives, 
one  to  four  days  for  irritants,  and  six  to  twelve  hours  for  opium,  may 
be  taken  as  the  most  usual  intervals.  But,  as  already  pointed  out,  the 
time  will  vary  according  to  amount  and  form  of  dose,  age  and  state  of 
health  of  patient,  and  other  modifying  circumstances.  Even  after 
allowing  for  these  there  will  be  exceptional  cases  in  which  the  time  will 
vary  widely  from  the  above  limits ;  and  a  medical  witness  ought  to  be 
prepared  to  say  the  shortest  time  in  which  the  poison  in  question  has 
been  known  to  cause  death,  because  what  has  happened  once  may 
happen  again.  On  the  other  hand,  death  may  have  taken  place  so 
rapidly  as  to  negative  the  possibility  of  its  having  been  caused  by 
a  certain  poison.  Thus,  for  instance,  opium  could  not  have  been  the 
cause  if  it  is  proved  that  death  was  instantaneous  or  within  a  few 
minutes  after  the  first  symptoms.  No  known  poison,  except  possibly 
prussic  acid  or  nicotine,  is  capable  of  causing  death  so  rapidly. 

The  above  observations  as  to  the  time  of  death  apply  to  acute 
poisoning,  where  death  occurs  within  a  few  days  from  a  single  dose.  But 
there  are  other  ways  in  which  a  poison  may  kill  after  a  longer  interval, 
either  {a)  from  some  secondary  effects  long  after  the  primary  effects  have 
passed  off,  or  (&)  from  the  accumulated  effects  of  frequent  small  doses. 
Thus  {a)  a  corrosive  or  irritant  may  so  injure  the  stomach  that  it  can 
no  longer  perform  its  digestive  functions  properly,  so  that  death  results 
from  exhaustion  in  a  week  or  several  weeks.  Or  the  gullet  may  be  so 
injured  that  the  subsequent  contraction  of  the  scar  may  cause  stricture., 
resulting  in  death  from  slow  starvation.  In  all  such  cases  it  may  be 
very  difficult  to  establish  beyond  all  reasonable  doubt  the  connection 
between  the  poison  and  the  fatal  result,  so  many  other  possibilities  can 
be  suggested  with  a  certain  plausibility. 

Again  (5),  repeated  small  doses  of  a  poison  may  keep  up  a  condition 
of  ill-health  more  or  less  resembling  some  form  of  natural  illness,  and 
ending  in  death.  Quite  a  number  of  cases  are  on  record  where  antimony 
or  arsenic  have  been  so  administered,  the  resulting  illness  being  mis- 
taken, even  by  medical  attendants,  for  cholera,  dysentery,  or  some  form 
of  inflammation  of  the  bowels  from  natural  causes.  It  is  reasonable  to 
suppose  that  for  one  such  case  detected  and  recorded  many  have  escaped 
undetected. 

Nothing  can  guarantee  the  community  absolutely  against  the 
occasional  success  of  the  poisoner,  but  much  might  be  done  by  legis- 
lation to  diminish  his  facilities  for  escape.  Under  the  present  lax 
system  of  death  certification  and  registration,  the  law  "  plays  into  the 
hands  of  the  criminal  classes,"  as  the  Select  Committee  of  1893  pointed 
out  (Eeport,  p.  x.) — and  the  remark  is  especially  applicable  to  cases  of 
slow  poisoning. 

Post-mortem  Examination. — Having  ascertained  and  considered  all 
the  signs  and  symptoms  exhibited  before  death,   the  next  step  in 
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investigating  the  cause  of  death  would  be  a  post-mortem  examination 
of  the  body. 

[External  examination  may  give  valuable  clues  to  the  nature  of  the 
poison.  For  example,  burns  around  the  mouth  suggest  poisoning  by  a 
corrosive — a  livid  complexion  points  to  an  asphyxial  death — a  distorted 
countenance  is  evidence  of  convulsions  preceding  death.  The  presence 
or  absence  of  external  injuries  may  also  be  of  great  importance.] 
Internal  examination  may  afford  conclusive  evidence  of  poisoning,  or 
it  may  merely  give  ground  for  suspicion ;  or,  again,  it  may  afford  no 
guidance  at  all,  since  many  poisons  destroy  life  without  leaving  behind 
any  traces  of  the  mischief  they  have  done,  so  far  as  the  appearance  of  the 
organs  or  tissues  is  concerned.  [In  this  case  the  administration  of  poison 
can  only  be  proved  by  a  chemical  examination  of  the  viscera  and  their 
contents.]  But  even  that  may  fail,  owing  to  the  more  or  less  complete 
elimination  of  the  poison  from  the  system  before  death. 

The  chief  post-mortem  indications  of  death  from  poisoning  are  those 
which  are  found  in  the  stomach  and  intestines  after  death  from  cor- 
rosives or  irritants.  These  indications  are  redness,  softening,  ulceration 
and  perforation.  Each  of  these  conditions  may  be  found  as  a  result 
of  natural  disease,  and  it  is  therefore  necessary  to  distinguish  them  if 
possible. 

The  redness  resulting  from  the  inflammation  of  an  irritant  is  usually 
a  deep  crimson  red,  which  becomes  brighter  by  exposure  to  air.  The 
colour  may  be  diffused  or  in  patches,  and  is  most  marked  towards  the 
cardiac  end  of  the  stomach.  The  same  appearances  are  produced  by  the 
gastritis  and  gastro-enteritis  of  disease,  so  that  to  ascertain  their  cause 
we  must  fall  back  upon  other  evidence.  There  should,  however,  be  no 
difficulty  in  distinguishing  this  redness  from  that  of  post-mortem 
staining  (see  Medical  Jukisprudence),  or  from  that  due  to  colouring 
matter  in  the  food  or  medicine,  which  can  generally  be  detected  with 
a  lens. 

Ulceration  is  a  common  result  of  a  corrosive,  an  occasional  result  of 
an  irritant,  poison.  When  the  ulcers  are  of  recent  origin,  their  edges  are 
soft,  ragged,  not  raised,  irregular  in  outline,  and  the  redness  around 
them  is  diffused.  [Moreover,  the  ulcers  are  covered  by  sloughs.  These 
points  serve  to  distinguish  ulcers  due  to  corrosive  and  irritant  poisons 
from  ulcers  due  to  disease.] 

Softening  due  to  poison  is  most  often  caused  by  corrosive  alkalies, 
and  these  can  hardly  be  swallowed  without  leaving  conclusive  traces  of 
their  action  on  the  mucous  membrane  of  the  mouth  and  gullet.  Soften- 
ing from  disease,  or  from  post-mortem  changes,  will  be  confined  to  the 
stomach,  and  generally  to  the  cardiac  end. 

Perforation  of  the  stomach,  as  a  result  of  poisoning,  is  most  often 
due  to  direct  corrosive  action  on  the  wall  of  the  stomach,  by  the  mineral 
acids,  especially  sulphuric  acid,  which  blackens  the  tissues  besides 
disintegrating  them,  and  makes  its  way  into  the  peritoneal  cavity, 
where  it  can  easily  be  detected.  It  should  be  remembered  that  perfora- 
tion from  disease,  which  is  a  fairly  frequent  cause  of  death,  is  attended 
with  symptoms  very  closely  resembling  those  of  acute  poisoning,  coming 
on  often  quite  suddenly  just  after  a  meal  in  young  persons  (especially 
women)  apparently  in  good  health.  But  there  are  some  significant 
differences  even  in  the  symptoms — e.g.  pain  in  irritant  poisoning  begins 
gradually,  and  increases  slowly  in  severity ;  vomiting  and  purging  are 
severe,  whereas  vomiting  is  comparatively  slight  and  constipation  is 
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the  rule  in  perforation  from  disease.  The  post-mortem  appearance 
of  a  perforation  from  disease  is  generally  quite  characteristic — situated 
on  the  lesser  curvature,  its  size  equal  to  a  shilling,  of  round  or  oval 
outline,  with  smooth  hard  edges,  funnel-shaped  in  section.  Neverthe- 
less, Taylor  says  it  was  formerly  common  to  meet  with  cases  of  imputed 
poisoning  where  death  had  really  occurred  from  peritonitis  following 
perforation  from  disease.  A  better  knowledge  of  pathology  at  the 
present  day  makes  such  errors  fewer. 

"Spontaneous"  perforation,  supposed  to  be  due  to  post-mortem 
digestion  of  the  coats  of  the  stomach  by  its  own  gastric  juice,  is 
occasionally  found,  and  will  be  recognised  by  its  situation  (the  most 
dependent  part  of  the  stomach),  its  large  size,  its  irregular  shape  and 
ragged  pulpy  edges,  and  the  absence  of  signs  of  inflammation  both  in 
the  stomach  and  in  the  peritoneal  cavity. 

The  post-mortem  appearances  after  death  from  neurotoxic  poisons 
are  not  characteristic.  There  is  generally  a  rather  hypersemic  condition 
of  the  nervous  centres. 

In  poisoning  by  carhati  dioxide  (carbonic  acid  gas)  the  appearances 
are  those  of  simple  asphyxia,  the  venous  system  being  filled  with  dark 
liquid  blood.  The  appearances  in  poisoning  from  carbon  monoxide  are 
very  different  and  almost  unique.  The  blood  is  a  bright  pink  or  cherry 
red,  and  it  imparts  the  same  colour  to  the  post-mortem  stains,  or  even 
to  the  whole  surface  of  the  body,  and  to  the  viscera.  Spectrum  analysis 
of  the  blood  in  these  cases  shows  the  characteristic  absorption  spectrum 
of  carboxyhsemoglobin.     Putrefaction  is  delayed. 

After  death  from  sulphuretted  hydrogen  the  blood  is  found  liquid  and 
brownish-black  in  colour,  and  putrefaction  comes  on  quickly. 

Precautions  for  Preserving  and  Identifying  the  Viscera  and  their 
Contents. — We  come  now  to  the  last,  and  in  many  cases  the  only,  source 
of  positive  evidence  that  poison  has  been  administered  to  the  deceased — 
the  chemical  analysis  of  the  viscera  and  their  contents.  The  methods  of 
making  this  analysis  are  far  too  technical  and  complicated  to  admit 
of  any  description  of  them  here.  But  the  special  precautions  necessary 
for  preserving  and  subsequently  identifying  the  material  to  be  analysed 
may  be  briefly  stated.  The  stomach  having  been  ligatured  at  both  ends, 
and  removed  in  the  usual  way,  should  be  opened  on  a  large  flat  porcelain 
dish,  the  contents  poured  into  a  graduated  glass,  and  a  note  made  of 
their  quantity,  colour,  odour,  reaction  to  test  paper,  and  anything  else 
worth  noting.  The  stomach  itself  should  be  put  separately  into  a  clean 
wide-mouthed  glass  jar.  The  intestines  and  the  bladder,  with  their 
contents,  should  each  be  treated  in  a  similar  manner.  The  liver  and 
gall  bladder,  and  possibly  other  abdominal  organs,  should  likewise  be 
preserved  in  separate  vessels.  Each  vessel  should  be  carefully  labelled 
with  the  nature  of  the  contents,  the  name  of  the  deceased,  the  dates 
of  death  and  necropsy ;  and,  if  not  immediately  examined,  should  be 
most  carefully  covered  over  with  oil-silk  (not  paper),  secured  and  sealed 
with  the  examiner's  seal,  and  signed  by  him,  so  that  there  shall  be  no 
doubt  or  difficulty  as  to  their  subsequent  identification,  or  as  to  their 
having  been  in  any  way  tampered  with.  If  the  examiner  is  not  him- 
self to  make  the  chemical  analysis,  he  should  personally  deliver  these 
vessels  to  some  responsible  person  for  delivery  to  the  analyst.  It  is 
hardly  necessary  to  observe  that  the  vessels  must  be  absolutely  clean, 
and  no  preservative  fluid  or  antiseptic  should  be  put  with  the  contents, 
however  decomposed. 
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[Authorities.  —  Taylor's  Principles  and  Practice  of  Medical  Juris- 
jprvdence,  5th  ed.,  edited  by  F.  J.  Smith  (London :  J.  &  A.  Churchill, 
1905) ;  Dixon  Mann's  Forensic  Medicine  and  Toxicology  (London :  Charles 
Griffin  &  Co.,  2nd  ed.,  1898);  Arthur  Luffs  Text-Book  of  Forensic 
Medicine  and  Toxicology  (London:  Longmans,  Green  &  Co.,  1895); 
Dr.  Brouardel,  La  Mort  et  La  Mort  Suhite;  Wynter  Blyth's  Poisons, 
their  Effects  and  Detection.'] 

Traction  Eng'ines  are  machines  driven  by  steam,  electricity, 
petroleum,  or  other  mechanical  power  used  for  hauling  goods,  vehicles, 
engines,  or  machines.  Their  use  on  highways  is  lawful,  subject  (1)  to 
the  provisions  enacted  by  the  Locomotives  on  Highways  Act,  1896, 
59  &  60  Vict.  c.  36,  and  by  the  Motor  Car  Act,  1903,  and  the  orders 
made  thereunder  which  relate  to  cars  (engines)  complying  with  the 
terms  of  the  Act,  and  the  regulations  made  under  it  and  not  weighing 
with  a  trailer  more  than  six  and  a  half  tons,  and  (2)  if  the  engine  is 
heavier,  and  does  not  come  within  the  law  relating  to  motor  cars,  a 
series  of  Acts  dealing  with  the  use  of  locomotives  on  highways  applies 
(24  &  25  Vict.  c.  70 ;  28  &  29  Vict.  c.  83 ;  41  &  42  Vict.  c.  77,  as 
modified  by  the  Local  Government  Act,  1888,  ss.  3,  35,  41,  and  finally 
by  the  Locomotives  Act,  1898,  61  &  62  Vict.  c.  29,  which  while  not 
altogether  repealing,  to  some  extent  codifies  and  considerably  modifies 
the  previous  statutes). 

The  important  provisions  of  the  Act  of  1898  are  as  follows : — 

(a)  The  local  authority  may  permit  waggons  to  carry  weights  in 
excess  of  the  weights  laid  down  in  the  Act  of  1861,  but  in  certain  cases 
where  only  one  mass  of  weight  is  carried  this  may  be  up  to  sixteen  tons, 
and  the  consent  of  the  authority  is  not  needed,  but  the  owner  of  the 
engine  is  responsible  for  extraordinary  damage  to  the  road  done  by  the 
hauling  (s.  1). 

(6)  The  weight  (unloaded)  of  waggons  must  be  conspicuously  and 
legibly  fixed  thereon  (s.  2). 

(c)  Not  more  than  three  loaded  waggons  may  be  drawn  (other  than 
one  used  exclusively  as  a  water-carrier),  unless  with  the  consent  of  the 
municipal  or  county  council,  as  the  case  may  be  (s.  3). 

{d)  Eoad  authorities  have  power  to  erect  and  use  weighing-machines, 
and  may  compel  owners  to  proceed  to  and  have  their  engines  weighed 
on  a  machine.  If  the  weight  is  found  to  be  over  the  limits  authorised 
by  law  the  owner  is  liable,  on  summary  conviction,  to  a  fine  not  exceed- 
ing £10,  but  if  under,  the  owner  may  claim  compensation  for  loss  of 
time,  which  in  the  event  of  dispute  will  be  settled  under  the  terms 
of  the  Arbitration  Act,  1889.  A  certificate  of  weight  must  be  given 
(8.  4). 

(e)  When  a  locomotive  is  passing  on  a  highway  (1)  two  persons 
must  be  employed  in  driving  or  attending  it;  (2)  and  if  not  a  steam- 
roller another  person  shall  attend  it  for  the  purpose  of  giving  assistance 
to  persons  driving  horse-drawn  vehicles;  and  (3)  if  more  than  three 
waggons  are  being  drawn  another  person  shall  be  employed  for  the 
purpose  of  attending  to  the  waggons.  In  the  case  of  two  locomotive 
plough-engines  (including  their  necessary  gear)  closely  following  one 
another,  not  more  than  five  persons  in  all  need  be  employed,  but  one 
must  accompany  the  engines  and  give  assistance  to  passers-by  if  needed 
(8.  5). 

(/)  So  long  as  the  fire  of  a  locomotive  is  alight,  or  the  locomotive 
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contains  in  itself  sufficient  power  to  move  it,  someone  must  remain  in 
attendance  (s.  5  (2)). 

{g)  Proper  lights  must  be  carried  (s.  5  (3),  (4),  (5)). 

{h)  By-laws  may  be  made  by  local  authorities  (1)  prohibiting  or 
restricting  use  of  locomotives  on  any  specified  highway,  on  account 
of  crowding  or  unfitness  for  such  traffic,  or  of  inconvenience  to  the 
inhabitants  or  any  other  reasonable  cause ;  or  (2)  regulating  the  use  of 
locomotives  and  waggons  on  any  highway;  or  (3)  restricting  or  prohibiting 
the  use  of  bridges  if  these  are  unsuited  or  likely  to  be  damaged  by 
locomotive  traffic.  Under  certain  conditions  these  restrictions  may  be 
relaxed,  but  if  a  bridge  is  not  owned  by  the  authority  relaxing  restric- 
tions, the  consent  of  the  person  liable  to  repair  the  bridge  is  essential, 
and  he  may  demand  payment  for  the  necessary  strengthening  of  the 
bridge  (s.  6). 

(^)  The  owner  of  a  locomotive  may  appeal  to  the  Local  Government 
Board  against  bridge  restrictions,  and  their  decision  is  final.  In  the 
case  of  bridges  repairable  by  railway  companies  the  Board  of  Trade 
is  the  deciding  authority  (s.  7). 

(J)  One  locomotive  only  may  be  on  a  bridge  at  a  time.  Locomotives 
may  neither  meet  nor  pass  on  a  bridge  (s.  8). 

{k)  All  locomotives  are  required  to  be  licensed  (ss.  9,  10,  11),  and 
must  be  licensed  in  every  county  through  which  they  pass  {London 
County  Council  v.  Wood,  [1897]  2  Q.  B.  482). 

{I)  Owners  are  liable  for  damages  due  to  the  extraordinary  traffic 
of  their  locomotives  (Acts  of  1878,  s.  23 ;  1898,  s.  12),  and  this  refers 
also  to  light  locomotives  registered  under  the  Locomotives  on  Highways 
Act,  1896  {B,  V.  Bath  County  Court  Judge,  [1908]  1  K.  B.  958).  See  also 
as  to  liability,  Kent  County  Council  v.  Lord  Gerard,  [1897]  A.  C.  633 ; 
Bromley  Bural  Council  v.  Croydon  Corporation,  [1908]  1  K.  B.  353;  and 
as  to  the  time  within  which  an  action  may  be  brought,  Kent  County 
Council  Y.  Folkestone  Corporation,  [1905]  1  K.  B.  620;  Beigate  Bural 
Council  V.  Sutton  District  Water  Co.,  1908,  99  L.  T.  168 ;  72  J.  P.  301. 

(m)  Where  an  offence  has  been  committed  by  some  person  in  the 
employment  of  the  owner,  if  the  latter  proves  he  has  used  due  care  and 
diligence  to  carry  out  the  requirements  of  the  law,  the  actual  offender 
shall  be  convicted  of  the  offence  (s.  13). 

(n)  Definitions :  "  Locomotive "  means  a  locomotive  propelled  by 
steam  or  other  than  animal  power.  "  Waggon "  includes  truck,  cart, 
carriage,  or  other  vehicle.  "  Agricultural  locomotive "  includes  any 
locomotive  used  solely  for  threshing,  ploughing,  or  any  other  agri- 
cultural purpose,  and  any  locomotive  the  property  of  one  or  more 
owners  or  occupiers  of  agricultural  land  employed  solely  for  the 
purposes  of  their  farms  and  not  let  out  on  hire. 

A  locomotive  used  on  a  highway  is  required  to  be  constructed  on 
the  principle  of  consuming  its  own  smoke ;  and  the  use  of  any  loco- 
motive not  so  constructed  or  not  consuming,  so  far  as  is  practicable, 
its  own  smoke  renders  the  offender  liable  to  a  penalty  (s.  30,  Act  of 
1878,  and  Hindle  v.  Mblett,  1908,  72  J.  P.  373 ;  6  L.  G.  E.  825).  This 
apparently  does  not  refer  to  smoke  arising  from  badly  applied  lubri- 
cation (Star  Omnibus  Co.  v.  Tagg,  1907,  23  T.  L.  R.  488 ;  5  L.  G.  R. 
808). 

The  provisions  of  the  Acts  do  not  exempt  locomotives  from  any 
liability  as  to  nuisance,  and  persons  who  use  them  are  liable  for 
negligent  management  (Smith  v.  Bailey,  [1891]  2  Q.  B.  403). 
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The  Acts  do  not  apply  to  engines  on  light  railways,  even  if  these 
are  on  or  beside  a  highway,  nor  to  engines  used  on  tramways. 

[See  Bonner  on  Motor  Cars,  1904  ed.;  Motok  Cars  ;  Extraordinary 
Traffic]  .      . 

Trade. — This  term  (derived  from  the  Italian,  trutta)  denotes 
generally  any  traffic,  or  commerce,  or  exchange  of  goods  either  for  other 
goods  or  for  money.  So  wholesale  trade  is  distinguished  from  retail 
trade ;  home  trade  from  foreign  trade ;  and  so  oii.  The  policy  of  the 
law  is  to  befriend  trade,  and  contracts  in  restraint  of  trade  are  regarded 
with  disfavour.  So  the  7  &  8  Vict.  (1844)  c.  24  (now  repealed),  repealed 
a  variety  of  obsolete  Acts  which  operated  in  restraint  of  trade,  and  the 
54  Geo.  III.  (1813)  c.  96,  s.  1  (now  repealed),  repealed  the  prohibitions  in 
5  Eliz.  (1562)  c.  4,  whereby  persons  who  had  not  served  an  apprentice- 
ship were  forbidden  to  be  employed  as  journeymen  or  to  otherwise 
exercise  their  particular  trades  or  occupations.  Eestraints  have,  however, 
been  imposed  on  the  score  of  Public  Health  ;  thus  the  Public  Health  Act, 
1875,  38  &  39  Vict.  c.  55,  forbids  the  establishing  of  new  offensive  trades 
unless  with  the  consent  of  the  local  board  of  health,  and  the  Public 
Health  (London)  Act,  1891,  54  &  55  Vict.  c.  76,  has  many  provisions 
applicable  to  offensive  trades  and  the  modes  for  carrying  on  trade  (see 
particularly  ss.  19-22). 

The  chief  offences  against  trade  are — (1)  Smuggling;  (2)  cheating; 
(3)  frauds  by  bankrupts;  and  (4)  monopoly.  The  chief  offences  by 
traders  are — (1)  Adulteration ;  (2)  selling  goods  under  a  wrong  trade 
description ;  (3)  selling  articles  under  weight ;  (4)  selling  goods  whose 
quality  has  been  affected  by  abstraction  ;  (5)  refusing  to  sell  samples  to 
public  officers ;  (6)  using  improper  weights  and  measures ;  (7)  selling 
without  a  proper  licence ;  (8)  selling  on  Sundays  or  during  closing 
hours,  etc. 

Trade  with  enemies  in  time  of  war  is  generally  regulated  by  special 
statutes  or  orders  by  the  Crown. 

In  the  case  of  words  specifying  quantity,  quality,  weight,  measure, 
etc.,  the  trade  meanings  attached  thereto  are  generally  accepted  in  law ; 
but  if  the  legislature  has  given  a  definite  meaning  to  them  that  will  be 
adopted  (see  Lewis  v.  Marshall,  1844,  13  L.  J.  C.  P.  193 ;  Spicer  v.  Cooper, 
1841,  1  Q.  B.  424  ;  55  E.  R.  298  ;  Hutchison  v.  Bowker,  1839,  5  Mee.  &  W. 
535  ;  52  R.  R.  821 ;  Taylor  v.  Brigys,  1827,  2  Car.  &  P.  525).  What 
meaning  the  trade  does  attach  to  any  term  is  a  question  of  evidence  for 
a  jury  {Sotilichos  v.  Kemp,  1848, 18  L.  J.  Ex.  36 ;  Trueman  v.  Loder,  1840, 
11  Ad.  &  E.  589;  52  R.  R.  451 ;  Hutchison  y.  Bowker,  supra). 

Trade  Label . — This  usually  consists  of  a  narrow  slip  or  rounded 
piece  of  paper  or  parchment  affixed  to  the  articles  to  which  it  is  appli- 
cable. There  is,  as  a  general  rule,  no  copyright  in  such  {Coffeen  v. 
Brunton  (American),  1849,  4  M'Lean,  516).  If,  however,  a  person  uses 
a  label  similar  in  design  to  another's,  and  for  the  same  class  of  goods,  so 
as  to  mislead  an  unwary  purchaser,  he  will  be  liable  to  an  injunction 
(see  Wotherspoon  v.  Currie,  1872,  L.  R.  5  H.  L.  508 ;  Higgins  v.  Keuffel 
(American),  1890,  33  Davis,  428).  See  Injunction;  Trade  Name; 
Words  Causing  Damage  ;  Adulteration  ;  Food  ;  Trade  Marks. 

Trade  Libel. — See  Words  Causing  Damage, 
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Definition. 

A  trade  mark  is  some  symbol,  consisting  in  general  of  a  picture, 
label,  word,  or  words,  which  is  applied  or  attached  to  a  trader's  goods  so 
as  to  distinguish  them  from  the  similar  goods  of  other  traders,  and  to 
identify  them  as  his  goods,  or  as  those  of  his  successors  in  the  business 
in  which  they  are  produced  or  put  forward  for  sale  (see  Leather  Cloth  Co. 
V.  American  Leather  Cloth  Co.,  1863,  4  De  G.,  J.  &  S.,  at  p.  142  ;  46  E.  R. 
868,  jper  Lord  Westbury;  Richards  v.  Butcher,  [1891]  2  Ch.,  at  pp.  532 
and  543,  per  Kay,  J.,  and  Lord  Esher,  M.R.).  For  the  purposes  of  the 
Act  of  1905  a  trade  mark  is  defined  as  meaning  "a  mark  used  or  pro- 
posed to  be  used  upon  or  in  connexion  with  goods  for  the  purpose  of 
indicating  that  they  are  the  goods  of  the  proprietor  of  such  trade  mark 
by  virtue  of  manufacture,  selection,  certification,  dealing  with  or  offering 
for  sale  "  (Act  of  1905,  s.  3).  "  Mark  "  includes  "  a  device,  brand,  heading, 
label,  ticket,  name,  signature,  word,  letter,  numeral,  or  any  combination 
thereof"  (Act  of  1905,  s.  3).  Before  the  Trade  Mark  Registration  Acts, 
trade  mark  rights  could  only  be  acquired  by  actual  user  of  the  mark, 
such  as,  in  fact,  to  give  the  mark  the  property  of  distinguishing  its 
owner's  goods  in  the  manner  stated.  From  the  commencement  of  the 
Act  of  1875  trade  mark  rights  have  been  able  to  be  obtained  by  the 
registration  of  a  new  and  unused  mark  {Hudson's  Trade  Mark,  1886, 
32  Ch.  D.  311),  provided  that  the  applicant  has  a  real  intention  of  using 
the  mark  upon  the  description  of  goods  for  which  it  is  registered  {Bait 
&  Co.  v.  Dunnett,  [1899]  A.  C.  428 ;  16  R.  P.  C.  411 ;  the  definition  quoted 
above ;  and  Z>  6). 

Any  symbol  may  become  a  trade  mark  if  it  is  capable  of  distinctive 
user  in  accordance  with  the  definition,  but  only  symbols  which  consist 

"  The  Acts  referred  to  are  the  Trade  Marks  Act,  1905,  7  Edw.  vii.  c.  16,  certain 
sections  of  the  Patents  and  Designs  Act,  1907,  7  Edw.  vii.  c.  29,  and  the  repealed 
Patents,  Designs,  and  Trade  Marks  Acts  of  1883  and  1888,  46  &  47  Vict.  c.  57,  and 
51  &  52  Vict.  c.  50,  and  the  repealed  Trade  Marks  Registration  Act,  1875,  38  &  39 
Vict.  c.  91.    The  rules  are  the  Trade  Marks  Rules,  1906. 
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of  or  contain  at  least  one  of  the  essential  particulars  enumerated  in  the 
Act  (1905,  s.  9 ;  see  below,  D  2)  are  capable  of  registration.  Any  "  dis- 
tinctive mark  "  falls,  however,  within  the  essential  particulars  registrable 
under  the  Act  of  1905  (s.  9  (5)).  The  essence  of  a  trade  mark  is  that  it 
distinguishes  the  owner's  goods,  and  the  essence  of  an  infringement  (where 
the  essential  particulars  are  not  bodily  appropriated)  is  that  the  use  of 
the  mark  upon  the  defendant's  goods  is  calculated  to  lead  purchasers 
to  buy  them  as  being  the  plaintiff's  goods.  A  word  or  device  which  is 
common  to  the  trade  or  is  in  general  use,  mere  descriptive  matter,  or 
the  name  of  the  goods  themselves,  are  the  principal  examples  of  marks 
which  are  not  distinctive  (see  C',  D  2  (5),  3,  4;  and  F  3). 

Before  the  Act  of  1905  it  was  held  that,  in  order  to  constitute  use 
as  a  trade  mark,  a  mark  must  be  applied  or  attached  to  the  goods  in 
such  manner  that  it  "  went  to  market "  with  them,  so  that  the  customer 
connected  it  with  them  {Powell's  Trade  Mark,  [1893]  2  Ch.  388 ;  [1894] 
A.  C.  8).  Use  on  bottles,  corks  {Moet  v.  Pickeritig,  1878,  8  Ch.  D.  372 ; 
see  Kinahan's  Application,  1893,  10  R.  P.  C.  393),  packing-cases,  if 
exposed  for  sale  or  sold  with  the  goods,  but  not  otherwise  (Powell's  Trade 
Mark,  supra),  was  sufficient.  The  function  of  a  trade  mark  is  to  give 
an  indication  to  the  purchaser  or  possible  purchaser  as  to  the  trade 
source  from  which  the  goods  come,  or  the  trade  hands  through  which 
they  pass  on  their  way  to  market  (ibid.,  [1893]  2  Ch.,  at  p.  404,  per 
Bowen,  L.J.).  The  phrase  "used  upon  or  in  connection  with  goods" 
which  occurs  in  the  definition  of  a  trade  mark,  and  also  in  sec.  39  (see 
D  1),  is  susceptible  of  a  somewhat  wider  meaning,  and  may  perhaps  be 
held  to  include  use  as  the  trade  name  of  the  goods,  and  use  in  advertise- 
ments of  the  goods.  It  has  been  held,  however,  on  an  interlocutory 
motion  that  the  mere  supplying  of  an  article  in  response  to  a  written 
order  for  the  goods  by  their  registered  name  was  not  an  infringement  of 
trade  mark  rights  (Peters  v.  Domestic  Inventions  Co.,  1908,  25  R.  P.  C. 
387). 

The  connection  between  the  owner  and  the  goods,  which  the  trade 
mark  indicates,  may  be  by  virtue  of  manufacture  or  selection  (Rirsch 
V.Jonas,  1876,  3  Ch.  D.  584;  Major  v.  Franklin,  1908,  25  R.  R.  406); 
or  dealing  with  or  offering  for  sale  (I.e.,  and  Knott  v.  Marshall,  [1894] 
W.  N.  214) ;  or  certification  (see  Definition).  An  association,  or  person 
undertaking  the  certification  of  goods,  although  not  trading,  may  with 
the  permission  of  the  Board  of  Trade  register  a  trade  mark  (1905,  s.  62). 
A  trade  mark  may  indicate  that  a  series  of  persons  have  been  connected 
with  the  goods  (Rohinson  v.  Finlay,  1877,  9  Ch.  D.  487 ;  Jones's  Trade 
Mark,  1885,  53  L.  T.  1). 

B.  Goodwill,  Assignment,  Devolution,  and  Associated 
Trade  Marks. 

Trade  mark  rights  are  appurtenant  to  the  goodwill  of  the  business 
in  the  goods  to  which  the  trade  mark  relates  (Hall  v.  Barrows,  1863, 
4  De  G.,  J.  &  S.  150;  46  E.  R.  873;  Leather  Cloth  Co.  v.  American 
Leather  Co.,  1863,4  De  G.,  J.  &  S.  137;  46  E.  R.  868;  11  H.  L.  C.  523; 
11  E.  R.  1435;  Shipwright  v.  Clements,  1871,  19  W.  R.  599;  Pinto  v. 
Badman,  1891,  8  R.  P.  C.  181).  Hence  a  registered  mark  can  only  be 
assigned  along  with  the  goodwill  (ss.  22,  38,  rr.  76-81).  The  trade 
marks  may  be  sold  with  the  goodwill,  e.g.  on  dissolution  of  a  partnership 
(Hall  V.  Barroivs,  supra),  or  by  a  trustee  in  bankruptcy  (Hammond  v. 
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Malcolm,  1892,  9  R.  P.  C,  301).  If  part  of  the  goodwill  of  the  assignor's 
business  is  assigned  it  may  be  a  question  of  construction  whether  the 
trade  marks  pass  {Roger's  Trade  Mark,  1895,  12  R.  P.  C.  149,  at  p.  159). 
Where,  by  reason  of  dissolution  of  partnership  or  otherwise,  goodwill 
becomes  divided,  the  Registrar  may  permit  an  apportionment  of  the 
registered  trade  marks  among  the  persons  in  fact  continuing  the  busi- 
ness (s.  23,  rr.  87-89).  This  provision  is,  however,  subject  to  the  rule 
that  marks  registered  as  associated  marks  are  only  assignable  or  trans- 
missible as  a  whole  and  not  separately  (s.  27).  Associated  trade  marks 
are  of  three  classes — (1)  Trade  marks  for  the  same  goods  or  description 
of  goods,  closely  resembling  one  another,  and  belonging  to  the  same 
proprietor  (s.  24);  (2)  a  set  of  trade  marks  constituted  by  the  registra- 
tion of  a  trade  mark  and  one  or  more  parts  of  it ;  and  (3)  trade  marks 
differing  in  respect  of  statements  of  the  goods,  number,  price,  quality, 
or  names  of  places,  or  in  respect  of  non-distinctive  matter  or  colour, 
registered  as  a  series  for  the  same  description  of  goods  (s.  26). 

An  assignment  of  an  English  trade  mark  and  goodwill  must  bear  an 
ad  valorem  stamp  (Brooke  v.  Commisdoners  of  Inland  Revenue,  [1896] 
2  Q.  B.  356 ;  cp.  Muller  &  Co.'s  Margarine,  Ltd.  v.  Commissioners  of 
Inland  Revenue,  [1901]  A.  C.  217). 

G.  Determination  of  Trade  Mark  Rights. 

The  right  of  the  proprietor  is  determined  if  the  mark  ceases  to  be 
distinctive  (above,  A ;  and  see  D  2  (5)),  and  becomes  puUici  juris,  for 
instance,  by  general  piracy  {Ford  v.  Foster,  1872,  L.  R.  7  Ch.  611; 
National  Starch  Co.  v.  Munn's,  etc.,  Co.,  [1894]  A.  C.  275) ;  by  being  used 
by  the  proprietor  for  spurious  goods  {Wood  v.  Lambert,  1886,  32  Ch.  D. 
247);  by  becoming  the  name  of  the  goods,  and  so  merely  descriptive 
{Linoleum  Manufacturing  Co.  v.  Nairn,  1878,  7  Ch.  D.  834;  Magnolia 
Metal  Co.'s  Trade  Mark,  [1897]  2  Ch.  371;  Gestetner's  Trade  Mark, 
[1907]  2  Ch.  478;  [1908]  2  Ch.  513;  24  R.  P.  C.  545;  25  R.  P.  C.  156; 
Fhilippart  Y.  Whiteley,  [1908]  25  R.  P.  C.  565);  or  if  it  is  separated  from 
the  goodwill  (above,  ^;  s.  22;  Ralph's  Case,  1883,  25  Ch.  D.  194);  or  if 
it  is  abandoned,  but  temporary  disuse  is  not  abandonment  {Mouson  v. 
Boehm,  1884,  26  Ch.  D.  398;  National  Starch  Co.  v.  Munn's,  etc.,  Co., 
supra),  unless  the  mark  has  meanwhile  become  solely  associated  with 
another  trader  {Daniel  v.  Whitehouse,  [1898]  1  Ch.  685).  A  trade  mark 
may  also,  under  some  circumstances,  be  removed  from  the  register  for 
non-user  (s.  37 ;  see  I)  6). 

D.  Registration. 

1.  Advantages  and  Effect  of  Registration. — The  register  of  trade  marks 
was  instituted  by  the  repealed  Act  of  1875.  It  is  kept  at  the  Patent 
Office,  25  Southampton  Buildings,  Chancery  Lane.  A  branch  registry 
for  cotton  goods  (classes  23,  24,  and  25)  is  established  at  Manchester, 
and  all  applications  for  registration  of  trade  marks  for  such  goods  must 
be  made  to  that  branch  (s.  64 ;  see  below,  /).  A  branch  register  con- 
taining the  marks  for  metal  goods  registered  by  residents  in  or  within 
six  miles  of  Hallamshire  is  kept  at  Sheffield  (below,  H).  The  register 
is  under  the  charge  of  the  Comptroller-General  of  Patents,  Designs,  and 
Trade  Marks,  who  is  referred  to  in  the  1905  Act  as  the  Registrar.  He 
acts  under  the  superintendence  of  the  Board  of  Trade.  The  register 
may  be  searched  by  the  public  on  payment  of  a  small  fee. 
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Eegistration  is  not  essential  to  the  existence  of  trade  mark  rights, 
nor  is  it  in  practice  (see  next  paragraph  and  F),  a  condition  of  their 
protection  by  action.  It  is,  nevertheless,  of  great  advantage  to  the 
proprietor  of  a  mark,  for  the  following  reasons  : — 

It  is  jprimd  facie  evidence  of  the  validity  of  the  original  registration 
and  of  all  subsequent  assignments  and  transmissions  of  the  trade  mark 
(s.  40).  Moreover,  with  certain  exceptions,  the  original  registration  is, 
after  seven  years  from  the  date  of  the  original  registration,  or  from  the 
passing  of  the  Act  of  1905,  whichever  shall  last  happen  to  be  taken  to 
be  valid  in  all  respects  (s.  41);  the  exceptions  are  where  such  registration 
was  obtained  by  fraud,  and  the  cases  of  trade  marks,  which  are  deceptive 
or  otherwise  offend  against  sec.  11,  e.g.  scandalous  marks.  The  rights  of 
prior  users  of  similar  marks  are,  however,  saved  by  a  proviso  to  sec.  41. 
Subject  to  that  section  and  to  limitations  and  conditions  entered  on  the 
register,  registration,  if  valid,  confers  the  exclusive  right  to  the  use  of  the 
trade  mark  upon  or  in  connection  with  the  goods  in  respect  of  which  it 
is  registered  (s.  39).  In  an  action  for  the  infringement  of  a  trade  mark 
(below,  E),  that  is  to  say,  for  its  use,  or  the  use  of  a  mark  so  nearly  re- 
sembling it  as  to  be  calculated  to  deceive,  on  goods,  not  being  the  genuine 
goods  of  the  proprietor,  it  is  a  condition  precedent  that  the  plaintiff  shall 
be  the  registered  proprietor  of  the  trade  mark  in  question  (s.  42)  at  the 
time  when  the  action  comes  on  for  trial  {Richards  v.  Butcher,  1890, 
7  K.  P.  0.  288 ;  and  see  Barlow  v.  Johnson,  1890,  7  R.  P.  C,  at  p.  405). 
This  rule  does  not  affect  an  action  for  passing  off  the  defendant's  goods 
as  those  of  the  plaintiff  (s.  45 ;  and  below,  F),  even  though  the  matter 
complained  of  is  in  substance  the  use  or  imitation  of  the  plaintiff's 
unregistered  trade  mark  {Jay  v.  Ladler,  1888,  40  Ch.  D.  649 ;  Hart  v. 
Colley,  1890,  44  Ch.  D.  193;  Great  Tower  Street  Tea  Co.  v.  Langford, 
1887,  5  R.  P.  C.  66).  It  has  frequently  happened  that  after  a  trade 
mark  has  been  removed  from  the  register  its  proprietor  has  succeeded 
in  an  action  to  restrain  "passing  off"  by  the  use  of  it,  e.g.  The  Yorkshire 
Relish  Case,  Birmingham  Vinegar  Brewery  Co.  v.  Powell,  [1897]  A.  C. 
710.  And  the  rule  of  sec.  42  does  not  apply  to  any  trade  mark  in  use 
before  the  13th  August  1875,  registration  of  which  has  been  refused. 

Registration  is  also  useful  to  qualify  the  trade  mark  for  protection 
by  the  criminal  law  (see  Merchandise  Marks). 

2.  What  Marks  may  he  Registered. — The  earlier  Acts  did  not  admit 
to  registration  all  trade  marks,  but  the  policy  of  the  Act  of  1905  is  that 
all  distinctive  marks  shall  be  capable  of  registration.  The  enactment 
now  determining  what  may  be  registered  is  sec.  9  of  the  Act  of  1905, 
replacing  sec.  64  of  the  Act  of  1883,  as  amended  and  re-enacted  by 
sec.  10  of  the  Act  of  1888.  It  is  frequently  necessary  to  refer  to  the 
past  enactments,  that  is,  sec.  64  as  it  originally  stood  and  as  amended, 
and  sec.  10  of  the  Act  of  1875,  since,  upon  an  application  to  rectify  the 
register  (see  below,  D  6),  the  question  whether  a  mark  has  been  pro- 
perly registered  or  not  is  determined  by  the  enactment  in  force  at 
the  time  of  the  application  for  registration  (s.  6),  subject,  however,  to 
the  provisions  of  sec.  41  referred  to  above,  and  to  sec.  36,  which  enacts 
that  no  trade  mark  which  was  upon  the  register  at  the  commencement 
of  the  Act  of  1905,  and  under  that  Act  is  a  registrable  trade  mark,  shall 
be  removed  from  the  register  on  the  ground  that  it  was  not  registrable 
under  the  Acts  in  force  at  the  date  of  its  registration.  This  does  not 
mean  that  the  law  of  1905  is  to  be  applied  to  the  facts  at  the  date  of 
registration,  but  the  Court  must  see  whether  under  that  law,  and  on  the 
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facts  existing  at  the  date  of  the  decision  {Gestetners  Trade  Mark,  [1908] 
1  Ch.  513),  or  possibly  at  the  date  of  the  commencement  of  the  Act  of 
1905  (PMlippart  v.  Whitdey,  Ltd.,  1908,  25  E.  P.  C.  565)  the  mark  is 
capable  of  registration.  Of  the  symbols  permitted  by  the  Act  of  1883, 
a  "  fancy  word  "  (see  below)  is  the  most  important.  Sec.  64  of  that  Act, 
as  amended,  allowed  the  registration  of  (inter  alia) — {d)  an  invented 
word  or  invented  words ;  or  (e)  a  word  or  words  having  no  reference  to 
the  character  or  quality  of  the  goods,  and  not  being  a  geographical 
name. 

The  enactment  now  in  operation,  sec.  9  of  the  Act  of  1905,  is  as 
follows : — 

"  A  registrable  trade  mark  must  contain  or  consist  of  at  least  one  of 
the  following  essential  particulars : — 

"  (1)  The  name  of  a  company,  individual,  or  firm  represented  in  a 
special  or  particular  manner ; 

"(2)  The  signature  of  the  applicant  for  registration  or  some  pre- 
decessor in  his  business ; 

"  (3)  An  invented  word  or  invented  words ; 

"  (4)  A  word  or  words  having  no  direct  reference  to  the  character 
or  quality  of  the  goods,  and  not  being  according  to  its  ordinary  significa- 
tion a  geographical  name  or  a  surname ; 

"(5)  Any  other  distinctive  mark,  but  a  name,  signature,  or  word 
or  words,  other  than  such  as  fall  within  the  descriptions  in  the  above 
paragraphs  (1),  (2),  (3),  and  (4),  shall  not,  except  by  order  of  the  Board 
of  Trade  or  the  Court,  be  deemed  a  distinctive  mark. 

"Provided  always  that  any  special  or  distinctive  word  or  words, 
letter,  numeral,  or  combination  of  letters  or  numerals  used  as  a  trade 
mark  by  the  applicant  or  his  predecessors  in  business  before  the  thir- 
teenth day  of  August  one  thousand  eight  hundred  and  seventy-five, 
which  has  continued  to  be  used  (either  in  its  original  form  or  with 
additions  or  alterations  not  substantially  affecting  the  identity  of  the 
same)  down  to  the  date  of  .the  application  for  registration  shall  be 
registrable  as  a  trade  mark  under  this  Act. 

"  For  the  purposes  of  this  section  '  distinctive '  shall  mean  adapted  to 
distinguish  the  goods  of  the  proprietor  of  the  trade  mark  from  those  of 
other  persons. 

"  In  determining  whether  a  trade  mark  is  so  adapted,  the  tribunal 
may,  in  the  case  of  a  trade  mark  in  actual  use,  take  into  consideration 
the  extent  to  which  such  user  has  rendered  such  trade  mark  in  fact 
distinctive  for  the  goods  with  respect  to  which  it  is  registered  or 
proposed  to  be  registered." 

Many  of  the  decisions  on  the  repealed  sections  have  a  bearing  on  the 
construction  of  the  corresponding  parts  of  sec.  9,  and  the  chief  of  these 
are  referred  to  below. 

(1)  The  name  must  be  the  mere  name  in  the  nominative  case,  so 
that  Pirie's  in  Pirie's  Parchment  Bank  was  not  within  the  section  (Pirie 
v.  Goodall,  [1892]  1  Ch.  35;  cp.  Colman's  Trade  Mark,  [1894]  2  Ch. 
115).  It  may  be  that  of  a  corporation  (I.e.).  Ordinary  printing  type 
was  held  not  to  be  printing  in  the  particular  and  distinctive  manner 
required  by  the  Act  of  1883  (Gianaclis  Trade  Mark,  1889,  6  R.  P.  C. 
467),  nor  would  it  qualify  a  name  under  paragraph  (1)  of  sec.  9.  Names 
of  imaginary  persons  fall  under  (4),  not  under  this  sub-section  (Rolfs 
Trade  Mark,  [1896]  1  Ch.  711). 

(2)  Under  the  corresponding  provision   of  the  Act  of   1883   the 
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signature  of  a  predecessor  in  business  of  an  applicant  was  not  regis- 
trable. Under  that  Act  the  Comptroller  refused  to  accept  as  a  firm 
signature  any  signature  which  was  not  that  actually  used  in  the  course 
of  business,  and  under  which  the  applicant  has  a  bond-fide  right  to 
trade,  and  also  any  merely  descriptive  name,  such  as  the  "  London  Stout 
Co."  {Trade  Marks  Journal,  Jan.  1896).  A  trade  name  "  Macfarlane 
&  Co.,"  merely  adopted  for  trading  in  Scotch  whisky  was  removed 
from  the  register  as  not  being  qualified  as  the  signature  of  an  existing 
firm  (Macmillan  v.  Ehrmann,  1904,  21  R.  P.  C.  357). 

(3)  and  (4)  Word  Marks. — These  were  first  allowed  to  be  registered 
by  the  Act  of  1883,  but  they  have  always  been  largely  used.  The  Act 
referred  to  admitted  "  fancy  words  "  to  registration  (see  below),  and  by 
the  amending  Act  of  1888  clauses  were  substituted  for  this  expression, 
which  have  been  retained  in  the  Act  of  1905  with  some  modifications. 
These  are  the  introduction  in  (4)  of  the  word  "  direct "  qualifying  the 
word  "  reference,"  and  the  words  "  according  to  its  ordinary  significa- 
tion," and  the  words  "  or  a  surname."  The  two  last-mentioned  altera- 
tions made  no  change  in  practice.  "  Distinctive  words  "  not  qualified 
under  (3)  and  (4)  may  be  registered  under  (5)  (see  below). 

A  word  mark  must  be  distinctive  as  any  other  trade  mark  must  be. 
It  follows  that  the  name  of  the  goods  themselves  {Magnolia  Metal  Co.'s 
Trade  Mark,  [1897]  2  Ch.  371  and  above,  C),  even  if  it  is  in  a  foreign 
language  {Davis  v.  Stridholt,  1888,  6  R.  P.  C.  207),  is  not  incapable  of 
registration. 

The  leading  case  on  the  construction  of  these  clauses  is  the 
decision  of  the  House  of  Lords  in  Eastman  Co.'s  Trade  Mark,  [1898] 
A.  C.  571 ;  15  R.  P.  C.  476,  where  the  word  solio  was  held  to  be 
registrable  as  a  trade  mark  for  photographic  printing  paper  under  both 
clauses  of  the  Act  of  1888,  although  it  was  objected  that  solio  is  equiva- 
lent to  sunio.  The  judgments  of  the  Courts  below  were  reversed,  and 
some  earlier  decisions  (particularly  the  Somatose  Case,  Farbenfabriken  Co.'s 
Trade  Mark,  [1894]  1  Ch.  645)  were  disapproved.  It  was  decided  that 
the  clauses  are  independent,  so  that  a  really  invented  word,  that  is  to 
say,  a  new-coined  word,  may  be  registered  whether  it  is  descriptive  or 
not.  Clause  (3)  applies  to  such  new  words,  and  clause  (4)  to  the  existing 
words  of  our  own  language,  or  of  other  languages  likely  to  be  known  to 
the  public.  An  invented  word  need  not  be  wholly  meaningless,  and  it  is 
not  disqualified  because  words  in  other  languages  may  have  suggested 
the  invention  {I.e.,  the  Mazawattee  Case,  Densham's  Trade  Mark,  [1895] 
2  Ch.  176  ;  cp.  the  Bovril  Case,  cited  below,  and  Philippart  v.  Whiteley, 
Ltd.,  1908,  25  R.  P.  C.  565  {Diabolo).  But  a  mere  combination  of  known 
words,  such  as  "  cheap  and  good "  {Eastman  Go's  Trade  Mark,  per 
Halsbury,  L.C.),  or  the  misspelling  of  a  known  word  or  words,  such  as 
pirle  for  pearl  {Bipley's  Trade  Mark,  1898,  15  R.  P.  C.  151).  Uneeda 
for  "  you  need  a "  {National  Biscuit  Co.'s  Application,  [1901]  1  Ch. 
550),  or  absorbine  for  absorbing  {Christy  v.  Tipper,  [1904]  1  Ch.  696 ; 
[1905]  1  Ch.  1),  is  not  an  "  invented  word."  Moreover,  the  word  must 
be  invented  for  trade-mark  purposes  {Hommel  v.  Bauer,  1904,  21  R.  P.  C. 
576 ;  Kodak  London  Stereoscopic,  etc.,  Co.,  Ltd.,  1903,  20  R.  P.  C.  337. 
See  also  Linotype  Co.'s  Application,  [1900]  2  Ch.  238;  and  Gestetner's 
Trade  Mark,  cited  above). 

The  geographical  names  excluded  by  clause  (4)  are  names  which 
would  ordinarily  be  understood  to  be  names  of  places,  and  to  be  so 
intended.  This  was  so  held  under  the  Act  of  1888.  Thus  the  word 
VOL.  XIV.  12 
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"  magnolia,"  adopted  from  the  flower  of  that  name,  was  held  not  to 
be  a  geographical  name,  although  it  is  that  of  several  American  villages 
{Magnolia  Metal  Co.'s  Trade  Mark,  [1897]  2  Ch.  371);  but  Eholine  was 
rejected  because  of  the  Italian  town  Eholi  {Salt  &  Go's  Trade  Mark, 
[1894]  3  Ch.  166). 

Fancy  Word. — Under  sec.  64  of  the  Act  of  1883,  among  the 
essential  particulars  enumerated  was  "  fancy  word  or  words  not  in 
common  use."  This  was  interpreted  to  mean  that  the  word  (if  an 
existing  word,  see  -per  Rigby,  L.J,,  in  the  Bovril  Case,  infra)  must  be 
"  obviously  meaningless  as  applied  to  the  article  in  question,"  or,  as  it 
was  otherwise  put,  "  obviously  non-descriptive."  So  that  gerii  for  guns, 
melrose  for  a  hair  restorer,  electric  for  velveteen,  and  washerine  for  a 
soap,  were  all  rejected.  The  references  to  all  the  earlier  cases  will  be 
found  in  the  Bovril  Case,  [1896]  2  Ch.  600,  where  it  was  held  that  hovril 
was  a  good  fancy  word,  notwithstanding  that  its  fragments  might  have 
been  descriptive,  because  as  a  whole  it  did  not,  at  the  time  of  its 
registration,  convey  any  meaning.  In  a  subsequent  case,  North,  J., 
said  that  the  Bovril  Case  had  not  affected  the  earlier  decisions,  and 
he  decided  that  Triticumina,  as  a  trade  mark  for  flour,  was  not  a  "  fancy 
word  "  {Meaby  v.  Triticine,  Ltd.,  1897,  15  R.  P.  C.  1).  In  a  later  case 
the  Court  of  Appeal  again  considered  the  decisions,  and  upheld  the 
registration  of  the  word  Tabloid  for  compressed  drugs  {Burroughs, 
Wellcome  &  Co.'s  Trade  Marks,  [1904]  1  Ch.  736).  They  held  that  it 
was  not  necessary  that  a  word  should  be  absolutely  unsuggestive. 

(5)  In  addition  to  names,  signatures,  and  words  qualified  under 
paragraphs  (1),  (2),  (3),  or  (4),  the  Act  allows  the  registration  of  "  any 
other  distinctive  mark,"  but  a  name,  signature,  word  or  words  not 
so  qualified  can  only  be  registered  if  an  order  of  the  Board  of  Trade 
or  of  the  Court  is  obtained  declaring  that  the  mark  is  to  be  deemed  a 
distinctive  mark.  Such  an  order  of  the  Court  was  obtained  with  refer- 
ence to  the  word  Apollinaris  {In  re  Apollinaris  Trade  Mark,  [1907] 
2  Ch.  178).  "  Mark "  includes  device,  brand,  heading,  label,  ticket, 
name,  signature,  word,  letter,  numeral,  or  any  combination  thereof ;  so 
that  any  of  these,  if  distinctive,  is  registrable  under  (5).  Sec.  9  contains 
a  definition  of  distinctness  (see  above),  and  also  enables  a  tribunal  to 
take  into  consideration  the  effect  of  actual  user  of  the  trade  mark.  The 
definition  accords  with  the  decisions  on  the  meaning  of  distinctiveness 
under  the  repealed  Acts  and  of  a  common-law  trade  mark  ( Wood  v. 
Butler,  1886,  32  Ch.  D.  247 ;  Perry  Davis  v.  Harbord,  1890,  15  App.  Cas., 
at  320;  and  cp.  Anderson's  Trade  Mark,  1884,  26  Ch.  D.  409;  affl 
54  L.  J.  Ch.  1084;  and  Rowland  v.  Mitchell,  [1897]  1  Ch.  71;  Bourne 
V.  Swan  &  Edgar,  Ltd.,  [1903]  1  Ch.  211 ;  see  also  per  Lopes,  L.J., 
in  James's  Trade  Mark,  1886,  33  Ch.  D.  392).  A  mark  tendered  for 
registration  must  be  distinguishable  from  the  marks  which  are  common 
to  the  trade  in  the  goods  in  question  {Orr-Ewing  v.  Registrar  of  Trade 
Marks,  1879,  4  App.  Cas.,  at  p.  485 ;  Hyde  &  Co.'s  Trade  Mark,  1878, 
7  Ch.  D.  724 ;  Thewles  &  Blakey's  Trade  Mark,  1893,  10  R.  R  C.  369 ; 
Bryant  &  May's  Trade  Mark,  1890,  8  R.  P.  C.  69).  As  to  descriptive 
marks,  see  above,  (4)  Word  Marks.  See,  further,  below,  D  4,  Calculated 
to  Deceive.  A  trade  mark  may,  under  the  Act  of  1908,  be  limited  in  whole 
or  in  part  to  one  or  more  specified  colours,  and  if  so  limited,  this  fact  is  to 
be  taken  into  consideration  (s.  10),  otherwise  the  mark  is  deemed  to  be 
registered  for  all  colours,  and  must  be  distinctive  apart  from  colour 
{Hanson's  Trade  Mark,  1887,  37  Ch.  D.  112;  Soci^td  de  I'Etoile's  Trade 
Mark,  [1894]  2  Ch.  26). 
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As  to  "Device,"  see  Vol.  IV.  p.  555.  As  to  "Brand,"  see  Vol.  11. 
p.  385.  "  Heading  "  was  probably  intended  to  refer  to  the  line  headings 
of  the  cotton  goods  trade  {Great  Tower  Street  Tea  Company  v.  Smith, 
1889,  6  R  P.  C,  at  p.  168,  and  below,  /),  but  as  these  are  colour  marks 
they  were  not  registrable  under  the  repealed  Acts,  and  it  is  now 
expressly  enacted  that  they  are  not  to  be  deemed  distinctive  (s.  64 
(10)  (b),  and  see  below,  /).  A  "  label "  must  be  some  arrangement  of 
words  and  devices,  or  of  either,  so  designed  as  to  be  distinctive  {I.e.; 
Vignier's  Trade  Mark,  1889,  6  R.  P.  C.  490;  Bradley's  Trade  Mark, 
1892,  9  R.  P.  C.  205 ;  Birmingham  Vinegar  Co.'s  Trade  Mark,  1894, 
11  R.  P.  C.  195).  A  combination  of  words  not  registrable  by  themselves 
with  mere  flourishes  or  a  conventional  border  does  not  constitute  a 
distinctive  label  {Clement  et  Cie's  Trade  Mark,  [1900]  1  Ch.  114).  A 
"  ticket "  probably  only  differs  from  a  "  label  "  in  the  mode  of  attach- 
ment to  the  goods  or  their  covering.  Prior  to  the  Act  of  1905  a  "  letter" 
was  not  registrable  as  an  essential  particular  {Mitchell's  Trade  Mark, 
1877,  7  Ch.  D.  36),  nor  was  a  "  numeral ; "  "  letters,"  and  "  figures,"  i.e. 
"numerals,"  could,  however,  be  registered  as  additions  (s.  64  (2)  of 
1883). 

Old  Marks.  —  Any  special  or  distinctive  word  or  words,  letter, 
numeral,  or  combination  of  letters  or  numerals,  or  of  letters  and  figures 
used  as  a  trade  mark  before  the  13th  of  August  1875,  when  the  first 
Act  came  into  operation,  may  be  registered,  if  it  has  continued  to  be 
used  either  in  its  original  form  or  with  additions  or  alterations  not 
substantially  affecting  the  identity  of  the  same  (s.  9).  All  the  Trade 
Mark  Acts  have  contained  saving  clauses  in  favour  of  old  marks  used 
before  the  date  of  the  first  Act,  but  these  have  varied  somewhat  in  their 
wording.  The  present  Act  permits  certain  immaterial  alterations  in  an 
old  mark.  As  to  the  meaning  of  "  distinctive,"  see  above.  The  user  as 
a  trade  mark  (see  above,  A)  must  have  been  within  the  United  Kingdom 
{Meeus's  Application,  [1891]  1  Ch.  41 ;  cp.  European  Blair  Co.,  1896, 
13  R.  P.  C.  600),  and  for  substantially  the  same  goods  as  those  for 
which  registration  is  sought  (see  Jackson  v.  Napper,  1886,  35  Ch.  D. 
162).  A  merely  temporary  cessation  of  user  probably  does  not  disentitle 
the  trade  mark  to  registration  under  the  clause  {Mouson  v.  Boehm, 
1884,  26  Ch.  D.  398  ;  Chorlton  &  Bttgdale's  Trade  Mark,  1888,  53  L.  T. 
337).     Cp.  sec.  37,  below,  6. 

3.  Disclaimers. — A  registrable  trade  mark  may  contain  other  matter 
in  addition  to  its  essential  particular  or  particulars.  But  if  a  trade 
mark  contains  parts  not  separately  registered  by  the  proprietor  as 
trade  marks,  or  if  it  contains  matter  common  to  the  trade  or  otherwise 
of  a  non-distinctive  character,  the  Registrar  or  Board  of  Trade  or  the 
Court,  in  deciding  whether  such  trade  mark  shall  be  entered  or  shall 
remain  on  the  register,  may  require,  as  a  condition  of  its  being  upon 
the  register,  that  the  proprietor  shall  disclaim  any  right  to  the  exclusive 
use  of  any  part  or  parts  of  such  trade  mark,  or  of  all  or  any  portion  of 
such  matter  to  the  exclusive  use  of  which  they  hold  him  not  to  be 
entitled,  or  that  he  shall  make  such  other  disclaimer  as  they  may 
consider  needful  for  the  purpose  of  defining  his  rights  under  such 
registration  (s.  15,  and  see  r.  34).  Under  the  Act  of  1888  an  applicant 
for  registration  had  to  state  in  his  application  what  were  the  essential 
particulars  of  his  trade  mark,  and  all  other  matter  was  treated  as  being 
added  matter,  and  had  to  be  disclaimed  with  the  exception  of  his  name 
and  place  of  business  (sec.  64  of  1883  as  amended  by  sec.  10  of  1888).    This 
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system  has  been  abolished. by  the  Act  of  1905  ;  if  a  trade  mark  contains 
an  essential  particular,  it  is  registrable  as  a  whole,  but  under  sec.  15 
quoted  above  any  disclaimer  practically  necessary  for  the  protection  of 
the  public,  or  of  the  owners  of  other  trade  marks  or  of  rival  traders  may 
be  required.  The  policy  of  the  Act  of  1905  is,  however,  that  a  dis- 
claimer should  not  be  imposed  unless  some  good  reason  is  made  out 
{Allert  Baker  &  Co.'s  Application,  [1908]  2  Ch.  86).  The  rights  of 
rival  traders  in  respect  of  mere  descriptive  matter  are  protected  by  the 
general  provisions  of  sec.  44  (below,  ^  4).  The  effect  of  a  disclaimer 
is  that  an  action  does  not  lie  for  the  use  of  any  of  the  disclaimed 
matter  {Firie  v.  Goodall,  [1892]  1  Ch.  35),  but  it  only  affects  such  of  the 
rights  of  the  proprietor  as  arise  out  of  the  registration  (s.  15),  not  those 
that  arise  otherwise ;  for  instance,  his  remedies  in  respect  of  passing  off 
(see  below,  F).  A  disclaimer  may  be  required  in  proceedings  for  rectifica- 
tion as  a  term  of  the  registration  being  allowed  to  remain.  A  disclaimer 
may  be  entered  on  the  register  by  the  Registrar  on  the  request  of  the 
proprietor  (s.  32 ;  below,  I)  6). 

4.  Bestrictions  on  Begistration. — Begistrars  Discretion. — A  mark 
tendered  for  registration  must  not  only  comply  with  sec.  9  (see  above, 
D  2),  but  it  must  escape  the  restrictions  contained  in  sees.  11  and  19  of 
the  Act,  which  are  stated  below.  Moreover,  a  discretion  is  vested  in 
the  Registrar  to  refuse  any  mark  which  he  thinks  it  improper  to  register 
{Eno  V.  Dunn,  1890,  15  App.  Cas.  252),  but  the  discretion  must  be 
exercised  judicially,  and  with  regard  to  the  right  to  register  conferred 
by  the  Acts  {Orr-Ewing  v.  The  Begistrar  of  Trade  Marks,  1879,  4  App. 
Cas.  479 ;  see,  per  Lindley,  L.J.,  in  Farhenfabriken,  etc.,  Co.'s  Trade  Mark, 
[1894]  1  Ch.  645 ;  also  Booth  Distillery  Co.'s  Application,  1904,  21  R.  P.  C. 
18;  Birmingham  Small  Arms  Co.'s  Application,  [1907]  2  Ch.  396;  and 
per  Moulton,  L.J.,  in  Lyle  and  Kinahan's  Application,  1907,  24  R.  P.  C. 
249).  The  question  has  been  raised  chietly  in  cases  of  alleged  deceptive 
marks  (Grossmith's  Trade  Mark,  1889,  6  R.  P.  C.  180 ;  Eno  v.  Dunn, 
1890,  15  App.  Cas.  252).  The  Court,  on  appeals  from  the  Registrar, 
pays  some  regard  to  the  practice  in  the  Patent  Otfice  (see  Holt's  Trade 
Mark,  [1896]  1  Ch.  711;  Konig's  Trade  Mark,  [1896]  2  Ch.  236;  Dew- 
hurst's  Trade  Mark,  ibid.  137;  Linotype  Co.'s  Trade  Mark,  1897,  14 
R.  P.  C.  900),  and  does  not  overrule  the  judicial  exercise  of  the  Regis- 
trar's discretion,  unless  it  is  clearly  of  opinion  that  it  was  wrongly 
exercised  (see  the  cases  cited  above). 

Except  by  order  of  the  Court,  or  in  the  case  of  an  old  mark,  no 
trade  mark  is  to  be  registered  in  respect  of  any  goods  or  description  of 
goods  which  is  identical  with  one  belonging  to  a  different  proprietor 
which  is  already  on  the  Register  with  respect  to  such  goods  or 
description  of  goods  or  so  nearly  resembling  such  a  trade  mark  as  to  be 
calculated  to  deceive  (s.  19),  and  where  there  are  concurrent  claims  to 
registration  of  identical,  or  nearly  identical,  marks,  the  marks  are  not 
to  be  registered  until  the  rights  of  the  claimants  have  been  determined 
by  the  Court,  or  by  approved  agreement  (s.  20).  But  in  cases  of  honest 
concurrent  uses,  or  of  other  special  circumstances,  concurrent  registra- 
tion may  be  allowed  by  the  Court,  subject  to  such  conditions  and 
limitations  as  it  may  think  fit  (s.  21).  If  it  turns  out  that  three  or 
more  traders  are  entitled  to  an  old  mark  for  the  same  description  of 
goods,  the  mark  is  treated  as  common  to  the  trade  ( Walkdens  Applica- 
tion, 1877,  54  L.  J.  Ch.  394w. ;  Wraggs  Trade  Mark,  1885,  29  Ch.  D. 
551).     An  objection  founded  on  resemblance   to   a   registered   trade 
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mark  is  not  necessarily  disposed  of  by  the  consent  of  its  proprietor  to  the 
registration  of  the  trade  mark  applied  for  {I.e. ;  Dewhurst's  Trade  Mark, 
[1896]  2  Ch.  137),  because  the  Registrar  must  preserve  the  purity  of 
the  register  {I.e.).  There  are,  however,  cases  in  which  a  second  mark 
has  been  registered  by  agreement,  its  use  being  limited  to  particular 
goods  or  to  a  particular  district  {Whiteley's  Trade  Mark,  1879,  43  L.  T. 
627w.;  Mitchell  &  Co.'s  Trade  Mark,  1884,  28  Ch.  D,666). 

The  same  Description  of  Goods. — The  words  are  "  the  same  goods  or 
description  of  goods."  What  goods  are  of  the  same  description  is  not  to 
be  determined  either  exclusively  or  inclusively  by  the  classes  into  which 
goods  are  divided  for  convenience  of  registration  {In  re  Australian 
Wine  Importers,  1889,  41  Ch,  D.  278,  at  p.  291 ;  Edwards  v.  Dennis, 
1885.  30  Ch.  D.  454;  Hargreaves  v.  Freeman,  [1891]  3  Ch.  39).  The 
test  is,  it  is  submitted,  Is  there  any  reasonable  apprehension  that  people 
who  know  the  business  in  which  the  one  trade  mark  is  used,  if  they  see 
the  other  and  mistake  it  for  the  first,  will  believe  the  goods  of  the 
business  in  which  the  second  mark  is  used  to  be  the  goods  of  the 
business  in  which  the  first  is  used  ?  Wine  and  spirits  (see  In  re 
Australian  Wine  Importers,  supra),  and  beer  and  rum  {Turney  &  Sons' 
Trade  Mark,  1893,  11  E.  P.  C.  37),  an  aperient  drink  and  baking 
powder  {Una  v.  Dunn,  1893,  10  R  P.  C.  261),  have  been  considered  to 
be  goods  of  the  same  description  (see  other  instances  given  in  Kerly  on 
Trade  Marks,  3rd  ed.,  p.  228). 

Calculated  to  Deceive. — See  Calculated  to  Deceive  ;  and  note  also 
Hargreave's  Case,  1879, 11  Ch.  D.  669 ;  Magnolia  Metal  Co.'s  Trade  Mark, 
[1897]  2  Ch.  371 ;  Pirie  v.  Goodall,  [1892]  1  Ch.  35 ;  Phillips  v.  Ogden, 
1895,  12  R.  P.  C.  325;  Will's  Trade  Mark,  [1893]  2  Ch.  262;  Applica- 
tion of  Cie  Industrielle  des  Petroles,  [1907]  2  Ch.  435 ;  24  E.  P.  C.  585. 

No  matter  is  to  be  registered  as  or  as  part  of  a  trade  mark,  the  use 
of  which  would,  by  reason  of  its  being  calculated  to  deceive,  or  other- 
wise, be  disentitled  to  protection  in  a  Court  of  justice,  or  would  be 
contrary  to  law  or  morality,  or  any  scandalous  design  (s.  11).  Under 
this  section  marks  containing  misrepresentations  are  rejected  {Eno  v. 
Dunn,  1889,  15  App.  Cas.  252 ;  Hill's  Trade  Mark,  1893,  10  E.  P.  C. 
113;  see  Horsburgh's  Application,  1878,  53  L.  J.  Ch.  2S7n.);  for  ex- 
ample, where  part  of  a  registered  label  was  incorrectly  described  as  the 
trade  mark,  instead  of  the  whole  {Apollinaris  Trade  Mark,  [1891]  2  Ch., 
at  p.  233 ;  but  see  Bass,  Ratcliff  &  Gretton,  Ltd.'s  Trade  Marks,  [1902] 
2  Ch.  579).  Trade  marks  used  to  carry  on  a  fraudulent  trade  are  also 
refused  {Fuentes  Trade  Mark,  [1891]  2  Ch.  166).     See  further,  E  4. 

Certain  further  restrictions  on  registration,  e.g.  of  the  word  "  patent " 
and  of  the  Eoyal  Arms,  are  embodied  in  rules  11  to  16. 

5.  Procedure  on  Registration. — The  application  to  register  is  made  by 
sending  an  official  form  (which  may  be  obtained  at  the  Patent  Office,  and 
at  the  chief  post  office  of  any  large  town,  and  on  notice  and  prepayment 
of  the  stamp  at  any  money  order  office),  duly  filled  up,  and  addressed 
to  the  Eegistrar,  at  the  office.  The  procedure  in  any  ordinary  case  is 
governed  by  sees.  12  to  18  of  the  Act,  and  the  Trade  Mark  Eules,  1906, 
rr.  17-34, 47-62.  The  application  may  be  made  through  an  agent  (r.  10). 
Full  information  will  be  found  in  a  sixpenny  pamphlet  published  at 
the  office,  and  called  Instructions  to  Persons  who  wish  to  Register  Trade 
Marks.  Special  applications  under  sec.  9  (5),  namely,  those  in  which  an 
order  of  the  Board  of  Trade  or  the  Court  is  required  (rr.  35-41),  applica- 
tions for  standardisation  marks  (above,  A,  rr.  42-46),  applications  for 
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Sheffield  marks  (below,  H,  rr.  107-112),  and  for  cotton  marks  (below,  /, 
rr.  113-120),  must  be  made  on  special  forms  and  are  governed  by  special 
procedure. 

If  the  Eegistrar  thinks  the  registration  applied  for  ought  not  to  be 
allowed,  or  ought  only  to  be  allowed  subject  to  conditions  or  modifica- 
tions, he  intimates  his  view  to  the  applicant,  who  can  then  apply  for 
a  hearing,  if  he  persists  in  the  application  (s.  12  (2),  rr.  32,  33).     There 
is  a  right  of  appeal  from  the  Eegistrar  to  the  Board  of  Trade  or  to  the 
Court  (s.  12  (3)).     If  the  Eegistrar  does  not  refuse  the  application,  he 
causes  it  to  be  advertised  in  the  Trade  Marks  Journal  (s.  13,  rr.  47-50); 
and  within   one  month   of   any  advertisement,  any  person  may  give 
notice  to  oppose,  and  may  oppose,  the  registration  (s.  14;  rr.  51-61), 
but  must  state  the  grounds  of  his  opposition  (r.  52).    Evidence  before 
the  Eegistrar  is  given  by  statutory  declaration  (s.  49).     Where  the 
registration  is  opposed  and  allowed  or  refused,  there  is  an  appeal  to  the 
Court  or,  with  the  consent  of  the  parties  to  the  Board  of  Trade  (s.  14  (5)). 
An  appeal  to  the  Court  is  by  notice  of  motion  (r.  121);  that  to  the 
Board  of  Trade  by  notice  of  appeal  and  a  statement  of  the  appellant's 
case  (rr.  122-127).     Notice  must  be  given,  except  by  leave,  within  one 
month  from  the  decision.     The  Board  may  refer  to  the  Court  an  appeal  to 
the  Board  (s.  59),  in  which  case  they  give  directions  accordingly.    On  an 
appeal  to  the  Court  the  notice  of  motion  must  be  served  on  the  Eegistrar 
(r.  129).     The  statutory  declarations  used  before  the  Eegistrar  may  be 
used  before  the  Court  (s.  49).     An  applicant  or  opponent  who  does  not 
reside  or  carry  on  business  in  the  United  Kingdom,  may  be  required  to 
give  an  address  for  service  within  it  (r.  9).     On  an  appeal  no  further 
grounds  of  objection  to  the  mark  can  hQ  taken  except  by  leave  of  the 
tribunal,  and  on  the  terms  of  the  applicant  being  at  liberty  to  withdraw 
without  payment  of  costs  (s.  12  (5),  and  14  (8)).     In  an  opposition  the 
Eegistrar  and  Board  of  Trade  have  power  to  award  costs  (s.  14  (10)). 
On  an  appeal  the  costs  of  the  Eegistrar  are  in  the  discretion  of  the 
Court  (s.  48),  but  it  usually  orders  the  applicant  or,  in  an  opposition, 
the  unsuccessful  party,  to  pay  the  Eegistrar's  costs,  in  any  event  unless 
the  case  is  a  test  case  {BirmiTigham  Small  Arms  Go's  Application,  [1907] 
2  Ch.  396 ;  Shamrock  &  Co.'s  Application,  1907,  24  E.  P.  C.  569).     There 
is  no  jurisdiction  to  order  the  Eegistrar  to  pay  costs  (s.  48 ;  Uastman 
Co.'s  Trade  Mark,  1898,  15  E.  P.  C.  476). 

6.  Rectification  of  the  Register. — Upon  the  application  of  any  person 
aggrieved  (Vol.  I.  p.  286)  by  the  non-insertion  in  or  omission  from  the 
register  of  any  entry,  or  by  any  entry  made  in  the  register  without 
sufficient  cause,  or  by  any  entry  wrongly  remaining  on  the  register,  or 
by  any  error  or  defect  in  any  entry  in  the  register,  the  Court  may  make 
such  order  for  making,  expunging,  or  varying  such  entry  as  it  thinks  fit 
(s.  35).  The  Court  has  a  discretion,  and  it  is  not  bound  on  the  applica- 
tion of  an  unmeritorious  applicant  to  displace  an  entry  which,  on  the 
face  of  it,  is  right,  although  it  might  have  been  opposed  (Paine  v.  Daniels, 
[1893]  2  Ch.  567).  And  an  entry  has  sometimes  been  allowed  to  remain 
in  pursuance  of  a  compromise  between  the  applicant  and  the  proprietor  of 
the  mark.  The  Eegistrar's  decision  to  register,  though  not  appealed  against, 
does  not  bind  the  Court  (Arhenz's  Application,  1887,  35  Ch.  D.,  at  p.  260). 
The  Eegistrar  may  apply  to  the  Court  for  rectification  where  there  has 
been  fraud  in  the  registration  or  transmission  of  a  registered  trade  mark 
(s.  35  (3)).  A  trade  mark  may  be  removed  in  respect  of  any  goods  if  it 
was  registered  without  a  bond-fide  intention  to  use  it  for  them  and  there 
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has  been  no  hond-fide  user,  or  if  there  has  been  no  lond-fide  user  for  five 
years  immediately  preceding  the  application,  unless  non-user  is  due  to 
special  circumstances  in  the  trade  (s.  37).  After  seven  years  from  registra- 
tion or  from  the  commencement  of  the  Act  of  1905,  whichever  shall  last 
happen,  the  original  registration  can  only  be  attacked  on  certain  grounds 
(s.  41,  above,  D  1).  Invalid  registrations  made  under  the  repealed  Acts 
may  under  some  circumstances  be  maintained  under  the  Act  of  1905 
(s.  36,  above,  D  2). 

The  application  must  be  made  in  the  High  Court  (and  in  practice  it 
is  made  in  the  Chancery  Division),  or,  if  the  application  to  register  the 
mark  was  at  Manchester,  in  the  Palatine  Court  (s.  71).  It  is  made  by 
motion,  of  which  notice  must  be  given  to  the  Eegistrar  (s.  47,  r.  129). 

The  Eegistrar  may  at  the  request  of  the  registered  proprietor  (1)  cor- 
rect any  clerical  error  in  the  name  or  address  of  the  registered  pro- 
prietor ;  (2)  enter  any  change  in  the  name  or  address  of  the  person 
who  is  registered  as  proprietor ;  (3)  cancel  the  entry  of  any  trade  mark ; 
(4)  strike  out  any  goods  or  classes  of  goods  from  those  for  which  a  trade 
mark  is  registered ;  or  (5)  enter  a  disclaimer  or  memorandum  relating 
to  a  trade  mark  which  does  not  in  any  way  extend  the  rights  given  by 
the  existing  registration  (s.  32,  rr.  90-92).  There  is  an  appeal  to  the 
Board  of  Trade. 

The  Eegistrar,  upon  the  application  of  the  registered  proprietor,  may 
grant  him  leave  to  add  to  or  alter  his  registered  mark ;  but  not  in  any 
manner  substantially  affecting  the  identity  of  the  trade  mark  (s.  34, 
rr.  93,  94),  The  Eegistrar  may  impose  conditions.  An  appeal  lies  to 
the  Board  of  Trade.  Sec.  34  relates  to  variations  in  the  trade  mark 
itself,  sec.  32  to  those  in  the  entries  on  the  register.  Thus  where  a  firm 
becomes  a  limited  company,  it  is  allowed  to  add  "  limited  "  to  its  name 
in  the  mark  {Hayward's  Trade  Mark,  1896,  13  E.  P.  C.  729) ;  and  where 
a  company  changed  its  name,  which  appeared  in  its  registered  mark,  but 
not  as  an  essential  particular,  leave  was  given  to  substitute  the  new 
name  (Stockowner's  Co.'s  Trade  Mark,  1897,  14  E.  P.  C.  733).  Leave  to 
alter  old  registered  marks  was  given  very  charily  under  the  repealed 
Acts  {D2;  Savins  Trade  Mark,  1896,  13  E.  P.  C.  21;  Phillip's  Trade 
Mark,  [1891]  3  Ch.  139 ;  Burham,  etc.,  Co.'s  Trade  Mark,  1892,  9  E.  P.  C. 
422). 

As  to  assignment  and  devolution,  see  above,  B. 

As  to  the  removal  of  a  registered  mark  for  non-payment  of  renewal 
fees  after  fourteen  years  see  ss.  28-30,  rr.  68-75. 

E.  Action  for  Infringement. 

1.  Jurisdiction. — The  action  may  be  brought  in  the  Chancery  or 
King's  Bench  Division,  or,  in  the  case  of  marks  registered  upon  application 
at  the  Manchester  office  in  the  Palatine  Chancery  Court  of  Lancashire 
(s.  71).  It  cannot  be  brought  in  a  County  Court  {Bow  v.  Hart,  [1905] 
1  K.  B.  592).  A  foreigner  may  sue  (see  Goodfellow  v.  Prince,  1886, 
35  Ch.  D.  9),  or  be  sued,  if  the  infringement  is  committed  within  the 
jurisdiction.  A  sale  abroad,  and  delivery  to  the  foreign  post  office  for 
transmission  here,  is  not  such  an  infringement  (Badische  Anilin  v.  John- 
son, [1897]  2  Ch.  322 ;  [1898]  A.  C.  200).  Notice  of  action  to  the 
defendant  before  the  writ  is  not  necessary,  and  is  sometimes  undesir- 
able (see  Upmann  v.  Forester,  1883,  24  Ch.  D.  231). 

2.  The  basis  of  this  action  is  that  the  defendant  has  used  the  trade 
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mark  of  the  plaintiff,  or  an  essential  part,  or  a  colourable  imitation  of  it, 
for  trading  purposes  {U'pmann  v.  Forester,  1883,  24  Ch.  D.  231 ;  Levy  v. 
Walker,  1879,  10  Ch.  D.  436),  and  in  the  market  where  the  plaintiffs 
goods  circulate  (see  Paine  v.  DanieWs  Breweries,  [1893]  2  Ch.  567),  upon 
or  in  connection  with  {Jay  v.  Ladler,  1888,  40  Ch.  D.  649;  but  see 
Rughy  Co.  v.  Rugby  &  NewMd  Co.,  1891,  8  R  P.  C.  241 ;  9  R.  P.  C.  46, 
and  above  A)  goods  for  which  the  plaintiffs  mark  is  registered  (s.  42 ; 
above,  D  1 ;  Hart  v.  Colley,  1890,  44  Ch.  D.  193,  except  in  the  case  of 
an  "  old  mark  "  refused  registration,  ibid.),  and  is  used  {Edwards  v.  Dennis, 
1885,  30  Ch.  D.  454;  Hargreaves  v.  Freeman,  [1891]  3  Ch.  39),  and 
which  are  not  the  genuine  goods  of  the  plaintiff  {Condy  v.  Taylor,  1887, 
56  L.  T.  891 ;  Farina  v.  Silverlock,  1850,  4  Kay  &  J.  650 ;  70  E.  R.  270 ; 
1855,  6  De  G.,  M.  &  G.  214;  43  E.  R.  1214;  Richards  v.  Williamson, 
1874,  30  L.  T.  746).  It  is  not  necessary  to  prove  fraud  {Millington  v. 
Fox,  1838,  3  Myl.  &  Cr.  338 ;  40  E.  R.  956 ;  45  R.  R.  271 ;  Singer  Co.  v. 
Wilsm,  1877,  3  App.  Cas.  376  ;  Reddaway  v.  Bentham  Co.,  [1892]  2  Q.  B. 
639),  or  that  the  infringing  mark  has,  in  fact,  deceived  anyone  {Johnston 
V.  Orr-Ewing,  1880,  13  Ch.  D.,  at  p.  464 ;  7  App.  Cas.,  at  p.  230).  As  to 
the  effect  of  registration  as  being  primd  facie  or  conclusive  evidence 
of  validity,  see  above,  D  1. 

3.  What  is  an  Infringement. — Actual  imitations  of  the  registered 
mark,  or  one  of  its  essential  features  {Hudson's  Trade  Mark,  1886, 
32  Ch.  D.  311),  are  within  sec.  39.  Colourable  imitations  are  infringe- 
ments if  they  so  nearly  resemble  the  registered  mark  as  to  be  calculated 
to  deceive  purchasers.  The  test  is  the  same  as  under  sec.  19  (above, 
I)  4).  The  Court  is  to  admit  evidence  of  the  usages  of  the  trade  in 
respect  of  the  get-up  of  the  goods  for  which  the  trade  mark  is  registered, 
and  of  any  trade  marks  or  get-up  legitimately  used  in  connection  with 
such  goods  by  other  persons  (s.  43). 

4.  Defences. — The  defendant  may  apply  to  the  Court  to  remove  the 
plaintiffs  mark  from  the  register  (above,  D  6),  or  show  that  the  plain- 
tiffs rights  in  regard  to  it  are  determined  (above,  C).  If  he  claims  an 
independent  right  to  the  mark  himself,  he  should  apply  for  registration 
(ss.  21  and  41 ;  Edwards  v.  Elkan,  1887,  5  R.  P.  C.  70 ;  Mouson  v.  Boehm, 
1884,  26  Ch.  D.  398 ;  Jackson  v.  Napper,  1886,  35  Ch.  D.  162) ;  but  if 
the  alleged  infringing  mark  is  the  defendant's  own  name  honestly  used, 
he  need  not  register  it.  Sec.  44  protects  from  interference  the  bond- 
fide  use  by  a  person  of  his  own  name  or  place  of  business  or  that  of  any 
of  his  predecessors  in  business,  or  the  use  by  any  person  of  any  bond-fide 
description  of  the  character  or  quality  of  his  goods.  If  the  defendant 
has  continuously  used  his  mark  from  a  date  anterior  to  the  commence- 
ment of  the  plaintiff's  user,  he  has  a  defence  under  the  proviso  to  sec.  41 
without  applying  to  have  his  mark  registered.  When  two  or  more 
persons  are  registered  proprietors  of  the  same  or  substantially  the  same 
trade  mark,  then,  except  so  far  as  their  rights  have  been  defined  by 
the  Court,  none  of  them  has  any  exclusive  rights  against  the  other  or 
others  (s.  39).  The  defendant  may  set  up  an  estoppel  (see  Vol.  I.  p.  128, 
and  Vol.  V.  p.  351).  An  alteration  of  the  registered  mark  in  use  is  no 
estoppel  {Hammond  v.  Brunker,  1892,  9  R.  P.  C,  at  p.  307  ;  Rowland  v. 
Mitchell,  1896,  13  R.  P.  C.  457);  nor  is  mere  delay  to  sue  not  amounting 
to  acquiescence  or  to  abandonment  of  the  trade  mark  {Fullwood  v.  Full- 
wood,  1878,  9  Ch.  D.,  at  p.  178 ;  Rodgers  v.  Nowill,  1853,  3  De  G.,  M.  &  G. 
614;  43  E.  R.  241 ;  Ripley  v.  Bandey,  1897,  14  R.  P.  C.  591 ;  Marquis  of 
Londonderry  v.  Russel,  1886,  2  T.  L.  R.  843;  3  ibid.  360).     The  most 
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important  cases  of  estoppel  are  where  the  plaintiffs  mark  is  deceptive, 
or  his  trade  a  fraudulent  one  {Newman  v.  Pinto,  1887, 4  R.  P.  C.  508 ;  Bile 
Bean  Manufacturing  Co.  v.  Davidson,  1906,  23  R.  P.  C.  725).  A  decep- 
tive mark  is  "  outlawed  "  {per  James,  V.-C,  in  Leather  Cloth  Co.  v.  Lorsont, 
1869,  L.  R  9  Eq.,  at  p.  352),  unless  the  misrepresentation  is  merely 
"collateral"  (see  Ford  v.  Foster,  1872,  L.  R.  7  Ch.  611,  where  shirts 
were  misdescribed  not  in  the  mark  itself  as  "  patent "  {I.e.),  and  Holloway 
v.  Holloway,  1850,  13  Beav.  209;  51  E.  R.  81,  pill  maker  described 
as  a  "  professor  ").  A  false  claim  in  the  mark  to  a  patent  (see  Cochrane 
V.  MacNish,  [1896]  A.  C.  225,  and  cases  there  cited;  and  Merchandise 
Marks  Act,  1887,  s.  3  (1)  e),  and  a  misrepresentation  as  to  what  part  of 
a  label  is  the  trade  mark  (see  Dexter's  Trade  Mark,  [1893]  2  Ch.  262 ; 
Apollinaris  Co.'s  Tirade  Marks,  [1891]2Ch.l86;  but  see  Hammond  v. 
Brunker, 1^^2,  9  R.  P.  C.  301,  and  Bass's  Trade  Marks,  [1902]  2  Ch.  579, 
where  it  was  held  that  there  was  no  misrepresentation),  have  been  held 
to  outlaw  a  mark  (see  further,  s.  11,  above,  D  4).  A  misrepresentation 
in  the  mark,  which  has  been  removed  before  the  alleged  infringement,  is 
usually  no  obstacle  in  the  plaintiffs  way  (Benedictus  v.  Sullivan  &  Co., 
1894,  12  R.  P.  C,  at  p.  32). 

5.  Belief. — An  injunction  to  restrain  the  infringement  is  usually 
granted  pending  the  trial,  and,  if  the  claim  is  supported,  is  made  per- 
petual at  the  hearing.  The  granting  of  an  interim  injunction,  if  the 
right  is  disputed,  depends  upon  the  apparent  balance  of  convenience 
{Bead  v.  Bichardson,  1881,  45  L.  T.  54) ;  it  is  limited  so  as  to  injure  the 
defendant's  trade  as  little  as  possible  while  protecting  the  plaintiffs 
{Apollinaris  Co.  v.  Herrfeldt,  1887,  4  R.  P.  C.  478);  it  will  be  refused  to 
a  plaintiff  who  has  unreasonably  delayed  his  action  {I.e. ;  Van  Oppen  v. 
Van  Oppen,  1903,  20  R.  P.  C.  617).  As  to  the  damages  recoverable  from 
the  plaintiff,  where  the  interim  injunction  is  wrongly  obtained,  see 
Mansell  y.  British  Linen  ^awA;,  [1892]  3  Ch.  159.  Delivery  upon  oath 
of  the  spuriously  marked  articles  for  erasure  of  the  marks  ( Upmann  v. 
Elhan,  1871,  L.  R.  12  Eq.  140;  7  Ch.  130;  Slazenger  v.  Feltham,  1889, 

6  R.  P.  C.  531),  and,  at  the  option  of  the  plaintiffs,  either  damages  or  on 
account  of  profits  {Lever  v.  Goodtuin,  1887,  36  Ch.  D.  1 ;  Alexander  v. 
Henry,  1895,  12  R.  P.  C.  360;  Saxlehner  v.  Apollinaris  Co.,  [1897]  1  Ch. 
893;  Weingarteny.  Bayer,  1908,  22  R.  P.  C.  341),  may  also  be  obtained. 
Under  special  circumstances  there  is  a  discretion  to  give  damages  only 
{I.e.,  and  Hodgson  v.  Kynoch,  1898,  15  R.  P.  C.  465).  The  plaintiff  may 
recover  costs  as  between  solicitor  and  client  if  in  a  former  action  he  has 
obtained  a  certificate  that  the  right  to  the  exclusive  use  of  his  mark 
came  into  question  and  was  decided  in  his  favour  (s.  46).  An  infringer 
who  has  offered  complete  relief,  e.g.  an  innocent  consignee  who  under- 
takes not  to  part  with  the  goods  spuriously  marked,  and  to  pay  the 
taxed  costs  already  incurred,  is  not  usually  ordered  to  pay  any  costs 
incurred  after  the  offer  {Upmann  v.  Elkan,  1871,  L.  R.  12  Eq.  140; 

7  Ch.  130;  Mod  v.  Pickering,  1877,  6  Ch.  D.  770;  8  Ch.  D.  372);  on 
the  contrary,  the  plaintiff,  although  successful,  may  be  ordered  to  pay 
them  {Jenkins  v.  Hope,  [1896]  1  Ch.  278). 

6.  Evidence. — Registration  or  refusal  to  register,  and  entries  on  the 
register  are  proved  by  the  Registrar's  certificate,  and  officially  sealed 
copies  of  the  register  (see  ss.  50,  51).  Expert  evidence  as  to  the  practice 
of  the  trade,  the  class  of  customers,  their  education,  and  what  they  are  in 
the  habit  of  looking  for  in  the  plaintiff's  mark,  and  such  like  matters,  is 
admissible,  but  the  question  whether  members  of  the  public  are  likely 
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to  be  deceived  ought  not  to  be  put  to  a  witness  {North  Cheshire  Brewery 
Co.  V.  Manchester  Brevjery  Co.,  [1899]  A.  C.  83 ;  Payton  v.  Snelling,  1900, 
17  R.  P.  C.  628  ;  Bourne  v.  Swan  and  Edgar,  [1903]  1  Ch.  211 ;  Hennessy 
V.  Keating,  1908,  25  R.  P.  C.  125,  361).  The  test,  in  the  end,  is  nearly 
always  the  judge's  own  eyesight  {Farrow's  Trade  Mark,  1890,  7  R.  P.  C. 
260),  aided  by  evidence  of  the  nature  referred  to  above  {Schweppes  v. 
Oihlens,  1905,  22  R.  P.  C.  113,  601). 

F.  Action  for  "Passing-off." 

1.  Comparison  with  the  Action  for  Infringement. — The  action  last 
considered  is  only  a  specialised  form  of  that  now  to  be  dealt  with,  and 
the  rules  and  decisions  set  forth  above  apply  to  this  action,  except  in  so 
far  as  they  relate  to  registration,  and  except  that  in  a  passing-off  action 
a  probability  of  deception  must  always  be  established  {Goodfellow  v. 
Prince,  1887,  35  Ch.  D.  9,  and  cases  cited  in  next  paragraph),  even  where 
the  plaintiffs  mark  has  to  some  extent  been  actually  copied  {Lever  v. 
Bedingfield,  1899, 16  R.  P.  C.  3).  If  an  intention  to  deceive  is  shown, 
the  Court  will  readily  infer  its  success  {Slazenger  v.  Feltham,  1889, 
6  R.  P.  C,  at  p.  538 ;  Iron  Ox  Remedy  Co.  v.  Co-operative  Wholesale 
Society,  1907,  24  R.  P.  C,  at  p.  430 ;  Hennessy  v.  Keating,  1908,  25  R.  P.  C, 
at  p.  136).  As  to  what  imitations  are  calculated  to  deceive,  cp.  above, 
D  4.  Further,  the  right  to  be  protected  against  "passing-off"  is  appur- 
tenant, as  trade  mark  rights  are,  to  the  goodwill  of  the  business  affected 
(above,  B;  Du  Boidey  v.  Du  Bouley,  1869,  L.  R.  2  P.  C.  430;  Day  v. 
Brownrigg,  1878,  10  Ch.  D.  294),  and  is  restricted  to  goods  of  the  same 
description  as  those  upon  which  the  plaintiff  uses  the  "get-up,"  etc., 
imitated  (above,  D  4).  Differences  in  the  goods  may  be  important  even 
although  they  are  of  the  same  general  description  {Reddaway  &  Co.  v. 
Irivell  and  Eastern  Rubber  Co.,  1907,  23  R.  P.  C.  621 ;  24  R.  P.  C.  203). 
The  Act  of  1905  does  not  affect  rights  or  remedies  in  respect  of  passing- 
off  (ss.  15,  45). 

2.  The  basis  of  the  action  is  that  the  defendant  has  represented,  or 
done  acts  calculated  to  lead  intending  purchasers  or  customers  to  believe, 
that  his  goods  or  business  are  the  goods  or  business  of  the  plaintiff  (see 
a  statement  of  the  law  by  Kay,  L.J.,  in  Powell  v.  Birmingham  Vinegar 
Brewery  Co.,  [1896]  2  Ch.,  at  p.  79).  The  acts  complained  of  are  usually 
the  imitation  of  an  unregistered  trade  mark,  or  trade  name  {I.e.,  aff. 
[1897]  A.  C.  710 ;  Reddaway  v.  Banham,  [1896]  A.  C.  199),  whether  the 
trade  name  be  that  of  the  plaintiffs  goods  {l.c.c.)  or  that  of  the  plaintiff, 
or  the  name  under  which  he  is  known  to  his  customers  {Levy  v.  Walker, 
1879,  10  Ch.  D.,  at  p.  447 ;  Isaacson  v.  Thompson,  1871, 41  L.  J.  Ch.  101). 
As  to  company  trade  names,  see  Vol.  III.  p.  258.  As  to  the  imitation  of 
the  "  get-up  "  of  the  plaintiffs  goods,  see  Lever  v.  Goodwin,  1887,  36  Ch.  D. 
1 ;  Jay  v.  Ladler,  1888,  40  Ch.  D.  649.  Cases  of  direct  misrepresenta- 
tion also  occur,  such  as  a  false  pretence  of  connection  with  the  plaintiff's 
business  {Burgess  v.  Burgess,  1853,  3  De  G.,  M.  &  G.  896 ;  43  E.  R.  351 ; 
Scott  V.  Scott,  1866, 16  L.  T.  K  S.  143;  Harpers  v.  Pearson,  1860, 3  L.  T.  N.  S. 
547 ;  Wheeler  v.  Shakespear,  1869,  39  L.  J.  Ch.  36 ;  see  Robh  v.  Green, 
[1895]  2  Q.  B.  1,  315) ;  or  an  advertisement  of  the  plaintiffs  prize  medals 
as  the  defendant's  (see  National  Starch  Co.  v.  Munn's  Co.,  [1894]  A.  C. 
275). 

3.  Defences. — In  addition  to  the  defences  enumerated  in  the  last  section 
(see  above,  E  4),  there  are  several  which  are  peculiar  to,  or  are  more 
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commonly  raised  in,  passing-off  actions.  The  question  often  arises 
whether  a  name  is  the  trade  mark  of  the  plaintiff's  goods  as  distinguished 
with  those  of  anyone  else,  or  is  merely  the  name  of,  or  merely  descriptive 
of,  the  goods  themselves  (above,  D  2).  It  is  now  well  established  that 
words  which  sue  primd  facie  descriptive,  as  camel-hair  belting,  for  belting 
made  of  camel  hair  {Beddaway  v.  Banham,  [1896]  A.  C.  199),  or  stone 
ales,  for  ales  brewed  at  Stone  {Montgomery  v.  Thompson,  [1891]  A.  C. 
217),  silverpan,  for  jam  {Faulder  v.  Bushton,  1903,  20  E.  P.  C.  477),  may 
be  shown  to  have  acquired  by  long  use  "  a  secondary  distinctive  meaning," 
and,  in  fact,  to  mean  the  plaintiff's  goods.  But  it  is  not  easy  to  estab- 
lish a  secondary  meaning  of  an  ordinary  descriptive  word  {Parsons 
V.  Gillespie,  [1898]  A.  C.  239 ;  Cellular  Clothing  Co.  v.  Maxton  and  Murray, 
[1899]  A.  C.  326;  Mectromohile  Co.,  Ltd.  v.  British  Electromolile  Co.,  Ltd., 
1908,  25  E.  P.  C.  149).  Where  the  defendant  is  not  selling  the  genuine 
goods,  indicated  by  the  name,  as  where  the  composition  of  the  goods  is 
a  secret,  even  if  the  name  might  otherwise  be  taken  as  merely  that  of  the 
goods,  he  cannot  rely  on  the  defence  that  the  name  is  descriptive 
{Birmingham  Vinegar  Co.  v.  Powell,  [1897]  A.  C.  710). 

Any  trader  is  generally  entitled  to  trade  under  his  own  name,  pro- 
vided he  uses  it  honestly  and  in  its  ordinary  form — "  ungarnished," 
{Burgess  v.  Burgess,  1853,  3  De  G.,  M.  &  G.  896 ;  43  E.  E.  351 ;  Turton 
V.  Turton,  1889,  42  Ch.  D.  128 ;  Chivers  &  Sons  v.  Chivers  &  Co.,  Ltd., 
[1900]  17  E.  P.  C.  420 ;  Jamieson  &  Co.  v.  Jamieson,  1898,  15  E.  P.  C. 
169 ;  see  also  Dunlop  Pneumatic  Tyre  Co.  v.  Dunlop  Motor  Co.,  [1907] 
A.  C.  430 ;  cp.  s.  44,  above,  D  2).  But  the  general  rule  is  subject  to 
this,  that  if  a  trader  enters  a  trade  in  which  the  mere  use  of  his  name 
would  be  liable  to  deceive  by  reason  of  its  resemblance  to  an  established 
name  in  that  trade  which  has  come  to  specially  denote  a  particular  trader 
{e.g.  Bass's  Beer),  the  Court  will  require  him  so  to  use  his  name  as  to 
distinguish  {I.e.  and  Valentine  Meat  Juice  Co.  v.  Valentine  Extract  Co.,  Ltd., 
[1901]  17  E.  P.  C.  673 ;  Cash  v.  Cash,  1902, 19  E.  P.  C.  181).  To  buy  {Croft 
V.  Day,  1843,  7  Beav.  84 ;  Tussaud  v.  Tussaud,  1890,  44  Ch.  D.  678),  or 
assume  {Pinet  v.  Pinet,  [1898]  1  Ch.  179)  a  name,  or  to  alter  one's  own 
name  {I.e.;  James  v.  James,  1872,  L.  E.  13  Eq.  421 ;  Taylor  v.  Taylor,  1854, 
23  L.  J.  Ch.  255),  in  order  to  cause  and  take  advantage  of  such  confusion, 
is  an  obvious  fraud. 

4.  Belief. — This  is,  in  general,  the  same  as  in  the  action  for  infringe- 
ment (see  above,  B  5).  The  injunction  in  passing-off  cases,  however, 
since  there  is  no  absolute  right  to  the  exclusive  use  of  the  marks,  name, 
or  get-up  imitated,  is  usually  limited  so  as  only  to  restrain  the  use  of 
these  by  the  defendant  "  without  clearly  distinguishing  his  goods,  etc., 
from  those  of  the  plaintiff,"  or  limited  in  some  analogous  manner  {Mont- 
gomery V.  Thompson,  1889,  41  Ch.  D.,  at  p.  47 ;  Beddaivay  v.  Banham, 
[1896]  A.  C,  at  p.  222).  Where  the  objectionable  trade  name  is  an 
adopted  one,  as  in  the  company  cases,  its  use  is  absolutely  prohibited 
{Hendriks  v.  Montagu,  1881,  17  Ch.  D.  638). 

G.  Foreign  and  Colonial  Trade  Marks. 

By  the  International  Convention,  signed  at  Paris  in  1883,  and 
amended  at  Brussels  in  1900  (Kerly,  Appendix,  No.  XIII.),  the  signa- 
tory Powers  agreed  reciprocally  to  admit  to  registration  and  protection 
trade  marks  registered  in  their  several  countries.  This  has  not,  so  far, 
been  fully  carried  out  by  English  law   {Calif ornian  Fig  Syrup   Go's 
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Trade  Mark,  1888,  40  Ch.  D.  620;  Carter  Medicine  Co.'s  Trade  Mark, 
[1892]  3  Ch.  472),  but  a  foreigner  may  register  his  trade  mark  here  on 
the  same  terms  as  an  English  subject,  giving,  if  he  does  not  reside  or 
carry  on  business  in  the  United  Kingdom,  an  address  in  the  United 
Kingdom  for  service  (s.  9).  In  the  case  of  a  signatory  Power,  if  any 
of  its  subjects  who  has  registered  a  mark  at  home,  which  is  capable  of 
registration  here,  applies  for  registration  here  within  four  months  of 
his  application  to  register  at  home,  he  is  entitled  in  priority  to  other 
applicants  to  register  the  same  mark,  and  is  not  prejudiced  by  the  use 
of  the  mark  by  others  during  the  period  (sec.  91  of  the  Patents  and 
Designs  Act,  1907).  Eussia  and  Austria  are  now  the  only  important 
non-signatory  Powers.  The  section  cited  extends  by  virtue  of  Orders  in 
Council  made  under  it  to  most  of  the  principal  Colonies.  Under  the 
Convention  of  Madrid,  1891,  a  trade  mark  may  be  registered  as  the 
result  of  a  single  application  in  the  countries  of  the  signatory  Powers. 
Great  Britain  has  not  acceded  to  this  convention. 

A  foreigner  suing  for  infringement  or  passing-off  is  in  just  the 
same  position  as  a  subject  (above,  U ;  Collin's  Co.  v.  Beeves,  1858,  28 
L.  J.  Ch.  56). 

ff.  Sheffield  Marks. 

Marks  for  cutlery  and  edge-tools  were  formerly  granted  by  the 
Cutlers'  Company  of  Sheffield  to  manufacturers  carrying  on  business  in 
the  district  of  Hallamshire,  which  includes  Sheffield  (see  the  Cutlers' 
Co.'s  Local  Acts,  21  Jas.  i.  c.  31 ;  31  Geo.  iii.  c.  58  ;  41  Geo.  iii.  c.  97 ; 
54  Geo.  III.  c.  119 ;  and  23  Vict.  c.  xliii.).  The  marks  called  "  corporate 
marks,"  were  personal  property  assignable  in  gross  (cp.  B  above ;  Bury 
v.  Bedfcrrd,  1863,  4  De  G.,  J.  &  S.  352 ;  46  E.  E.  954).  The  old  register 
of  corporate  marks  has  been  closed,  and  the  marks  transferred  to  the 
general  register  (Act  of  1883,  s.  3),  but  the  jurisdiction  and  duties  of 
the  company  with  regard  to  metal  marks  have  been  continued  and 
extended  (Act  of  1905,  s.  63,  replacing  s.  81  of  the  Act  of  1883,  as 
amended  by  the  Act  of  1888,  rr.  106-112).  The  effect  of  the  section 
and  rules  cited  is  to  continue  at  Sheffield  a  branch  register,  called  the 
Sheffield  register,  for  trade  marks  used  on  metal  goods  and  registered 
by  persons  carrying  on  business  in  or  within  six  miles  of  Hallamshire. 
This  register  is  under  the  care  of  the  Company,  who  act  as  custodian 
and  registrar  in  place  of  the  Eegistrar,  but  subject  to  his  veto,  and  subject 
also  to  appeal  to  the  Court.  Any  decision  of  the  Cutlers'  Company  is  also 
subject  to  an  appeal  to  the  Court.  Old  unregistered  corporate  marks 
which  were  assigned  by  the  Cutlers'  Company  before  1884  may  be  regis- 
tered under  the  Act  of  1905. 

/.  Cotton  Marks. 

These  are  a  large  and  important  branch  of  trade  marks.  The  large 
number  of  them  existing  at  the  date  of  the  passing  of  the  Act  of  1875, 
and  their  special  character,  created  some  difficulty,  and  by  the  rules 
issued  under  that  Act  a  committee  of  experts  was  constituted  at  Man- 
chester to  divide  such  marks  into  those  which,  in  the  opinion  of  the 
committee  ought  to  be,  and  those  which  ought  not  to  be  registered,  but 
the  decision  as  to  registration  did  not  lie  with  the  committee  {Orr- 
Ewing  v.  Registrar  of  Trade  Marks,  1879,  4  App.  Cas.  479).  Subse- 
quently, the  committee  was  dissolved,  but  a  branch  office  of  the  registry 


TEADE  SECEET  189 

was  continued  at  Manchester,  and  all  applications  for  cotton  marks 
were  made  to  it.  A  special  practice  prevailed  of  depositing  at  the 
registry  marks  which  were  not  registrable.  It  was  also  the  practice  to 
consult  the  Trade  and  Merchandise  Marks  Committee  of  the  Manchester 
Chamber  of  Commerce  in  cases  of  difficulty.  The  Act  of  1905  gave 
direct  and  statutory  recognition  to  the  Manchester  branch  (s.  64)  main- 
taining these  practices.  "  Cotton  marks  "  are  trade  marks  for  goods  in 
classes  23,  24  and  25,  that  is  to  say,  cotton  yarn,  sewing-cotton,  cotton 
piece  goods,  and  other  cotton  goods  except  articles  of  clothing.  The 
register  is  kept  by  the  "  Keeper  of  Cotton  Marks,"  who  acts  under  the 
direction  of  the  registrar.  All  applications  for  cotton  marks  are  made 
to  him,  and  reported  on  by  him  to  the  registrar,  who  may  object  to  the 
registration,  subject  to  an  appeal  to  the  Court  or  the  Board  of  Trade  at 
the  option  of  the  applicant.  No  word  or  words  or  line  heading  may 
be  registered  alone,  or  deemed  distinctive,  and  no  registration  gives  any 
exclusive  right  to  the  use  of  any  word,  letter,  numeral,  line  heading  or 
any  combination  thereof. 

As  to  the  criminal  law  of  false  marking,  see  Merchandise  Marks. 

[Authorities. — Text-books :  Kerly,  3rd  ed.,  by  Kerly  and  Underhay, 
1908 ;  Kerly  and  Underhay's  Trade  Marks  Act,  1905 ;  Sebastian,  4th 
ed.,  1899 ;  Sebastian's  Trade  Marks  Act,  1905.] 

Trade  Name. — A  trade  name  may  be  either  the  name  of  the 
manufacturer  of  goods  or  some  name  by  which  the  manufactured  goods 
have  become  generally  known.  There  is  a  kind  of  property  in  such  a 
name,  and  interference  with  it  will  be  restrained  by  the  Court  if  there 
is  a  prospect  of  injury  to  the  owner  of  it  {Borthwick  v.  Evening  Post, 
1888,  37  Ch.  D.  449).  To  some  extent,  therefore,  trade  names  are  like 
Trade  Marks.  The  offence  consists  in  any  other  person  selling  goods 
of  his  own  in  such  a  way  as  to  lead  the  public  to  suppose  that  they  are 
purchasing  someone  else's  goods.  See  Words  Causing  Damage  ;  Trade 
Marks. 

Trade,  Restraint  of. — See  Eestraint  of  Trade. 

Trade  Secret. — l.  Unconscientious  Disclosure. — The  disclosure 
of  trade  secrets  obtained  by  breach  of  confidence,  or  under  a  contract  to 
keep  them  secret  or  not  to  use  them,  may  be  restrained  by  injunction. 
Thus  in  Prince  Albert  v.  Strange,  1849,  2  De  G.  &  Sm.  652 ;  64  E.  E. 
293;  1  Mac.  &  G.  25;  41  E.  E.  1171,  a  person  who  had  surreptitiously 
obtained  a  number  of  prints  made  by  the  Queen  and  Prince  Albert  for 
their  private  use,  was  forbidden  to  publish  a  catalogue.  And  in  the 
leading  case  of  Morison  v.  Moat,  1851,  9  Hare,  241 ;  68  E.  E.  492,  the 
defendant,  who  had  formerly  been  in  partnership  with  the  plaintiff",  and 
as  a  partner  had  agreed  not  to  divulge  the  secret  of  the  preparation  of 
"  Morison's  Universal  Medicine,"  was  restrained  from  breaking  his  agree- 
ment. 

The  jurisdiction  extends,  as  already  shown,  beyond  instances  of 
express  contracts.  Its  most  important  applications  are  to  cases  where 
persons  in  confidential  employment  have  obtained,  by  reason  of  the 
confidence  reposed  in  them,  information  of  value  to  the  trade  rivals  of 
their  employers.  Thus  a  manager  has  been  restrained  from  making 
use  of,  or  disclosing,  a  list  of  his  late  employer's  customers  and  their 
addresses  taken  from  the  employer's  books  {Uohh  v.  Green,  [1895]  2  Q.  B, 
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315);  an  engineer's  draughtsman  from  using  a  table  of  engineering 
details  collected  from  his  master's  plans  {Merrywmther  v.  Moore,  [1892] 
2  Ch.  518);  a  canvasser  from  using  the  materials  collected  for  a  book 
of  advertisements  {Lamh  v.  Evan^,  [1892]  3  Ch.  462;  [1893]  1  Ch.  218). 
For  it  is  held  that  "  every  clerk  employed  in  a  merchant's  counting- 
house  is  under  an  implied  contract  that  he  will  not  make  public  that 
which  he  learns  in  the  execution  of  his  duty  as  a  clerk  "  {Tipping  v. 
Clarke,  1842,  2  Hare,  383;  67  E.  E.  157;  62  E.  E.  144;  see  also 
Pollard  V.  Photographic  Co.,  1888,  40  Ch.  13.  345  ;  and  Bohh  v.  Green, 
supra). 

Third  persons,  to  whom  the  information  has  been  disclosed,  will  be 
restrained  from  using  it  and  from  further  disclosing  it  (see  cases  cited 
above).  Thus  where  a  news  agency  supplied  its  news  upon  the  terms 
that  subscribers  were  not  to  communicate  the  news  to  others,  the  in- 
junction was  granted  both  against  the  subscriber  and  against  a  rival 
agency  which  bought  the  news  from  him  {Exchange  Telegraph  Co.  v. 
Central  News,  [1897]  2  Ch.  48). 

Damages  for  breach  of  an  obligation  to  keep  secrets  may  also  be 
recovered  {Roll  v.  Green,  [1895]  2  Q.  B.  315). 

2.  Trade  Name  of  Secret  Preparation. — So  long  as  the  secret  of 
manufacture  of  a  preparation  is  kept,  the  law  of  trade  name  offers  an 
efficient  protection  to  the  proprietor.  Inasmuch  as  no  one  else  can  make 
the  article,  the  name  by  which  it  is  known  necessarily  imports  the  goods 
of  the  proprietor.  Thus  in  the  prolonged  litigation  regarding  "  Yorkshire 
Eelish,"  the  defendants  were  restrained  from  using  the  name,  because 
the  article  upon  which  they  used  it  was  not  the  real  sauce,  although  a 
close  imitation  of  it,  and  "  Yorkshire  Eelish  "  meant  only  the  plaintiff's 
goods  {Birmingham  Vinegar  Co.  v.  Powell,  [1897]  A.  C.  710). 

But  when  the  secret  is  discovered  or  disclosed,  so  that  other  persons 
than  the  original  proprietor  can  make  the  same  article  as  he,  the  difficult 
question  of  fact  arises,  Does  the  name  indicate  articles  of  the  kind  by 
whomever  made  ?  or  does  it  indicate  only  such  articles  as  are  made  by 
the  original  proprietor  ?  (see  last  case ;  In  re  Magnolia  Metal  Co.'s  Trade 
Marks,  [1897]  2  Ch.  371 ;  and  Siegert  v.  Findlater,  1878,  7  Ch.  D.  801). 
If  the  name  is  merely  that  of  the  goods,  any  one  may  use  it  for  the  real 
goods  {l.c.c. ;  Canham  v.  Jones,  1813,  2  Ves.  &  Bea.  218 ;  35  E.  E.  302 ;  13 
E.  E.  70  ;  Farina  v.  Silverlock,  1856,  6  De  G.,  M.  &  G.  214 ;  43  E.  E.  1214 ; 
Condy  v.  Taylor,  1887,  56  L.  T.  891).  So  that,  as  a  general  rule,  where 
an  article  is  made  under  a  secret  process,  the  manufacturer  cannot,  after 
the  secret  process  has  been  discovered,  claim  a  monopoly  in  a  name  which 
no  longer  distinguishes  the  articles  as  being  of  his  manufacture  {In  re 
Magnolia  Metal  Co.'s  Trade  Marks,  supra).     See  Trade  Marks. 

3.  Trade  Secrets  and  Litigation. — Where  the  disclosure  of  secret 
information  by  a  public  trial  wo  aid  occasion  great  injury  to  one  of  the 
parties,  the  Court  will  sometimes  hear  the  case,  or  part  of  the  evidence, 
in  camerd  (see  the  note  to  Order  36,  r.  7,  in  the  Annual  Practice  ;  Badische 
Anilin  v.  Levinstein,  1883, 24  Ch.D.  156 ;  2  E.  P.  C.  73 ;  Mellor  v.  Thompson, 
1885,  31  Ch.  D.  55).  In  Edison  &  Swan  Co.  v.  Woodhouse,  1886,  3  E.  P.  C, 
at  p.  172,  Butt,  J.,  when  it  was  suggested  that  the  witnesses  on  one  side 
would  be  asked  in  cross-examination  to  disclose  the  trade  secrets  of  the 
party  calling  them,  refused  to  hear  the  case  in  camerd,  but  suggested 
that  objection  might  be  taken  when  the  dangerous  questions  were  put. 
By  Order  36,  r.  38,  a  judge  may  in  all  cases  disallow  any  questions  put 
in  cross-examination  which  are  vexatious  or  irrelevant.     If  a  question  ia 
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really  relevant  to  the  issue  it  must  be  answered,  however  injurious  the 
disclosure  may  be  {Benedidus  v.  Sullivan,  1894,  12  K.  P.  C,  at  p.  29). 
Objection  may  be  taken  to  interrogatories  that  they  are  put  unneces- 
sarily, and  involve,  if  answered,  the  disclosure  of  trade  secrets  {Badische 
Anilin  v.  Levhistein,  supra  ;  Rylands  v.  Asliby's  Bottle  Co.,  1890,  7  R.  P.  0. 
175). 

As  to  the  assignment  of  secret  inventions  for  arms,  etc.,  to  the 
Secretary  for  War,  see  Patents  and  Designs  Act,  1907,  8  Edw.  vii.  c.  29, 
8.  30.    See  also  Designs. 

Trade  Unions. 

Inteoductoky. 

Combinations  of  persons  concerned  in  one  trade  were,  under  the  style  of 
guilds,  perfectly  legal  in  the  Middle  Ages,  although  particular  acts  or  by-laws 
might  be  contrary  to  the  general  policy  of  the  law  or  to  specific  statutory 
enactments  (see  Lambert,  Gild  Life,  1891).  But  combinations  of  labourers 
not  connected  with  guilds  were  early  made  illegal,  and  the  duty  to  labour  and 
the  settlement  of  the  price  of  labour  were  made  matters  of  public  concern. 
There  was  much  legislation  from  about  1349  (Statute  of  Labourers,  23 
Edw.  III.)  onwards,  to  punish  the  organisation  of  labourers  by  means  of  com- 
binations or  conspiracies  in  restraint  of  trade  {vide  F.  Pike,  Hist.  Cr.,  i,  323 ; 
ii.  77,  294,  398).  In  1800  (40  Geo.  in.  c.  106)  summary  remedies  were 
provided.  In  1824,  on  the  report  of  a  Select  Committee,  the  combination 
laws  were  swept  away  (5  Geo.  iv.  c.  95  ;  but  the  common  law  of  conspiracy 
was  restored  in  1825  (6  Geo.  IV.  c.  129);  certain  exceptions  being  made  in 
favour  of  meetings  to  discuss  the  rate  of  wages ;  and  summary  penalties 
were  imposed  for  violence,  threats,  intimidation,  and  molestation.  In  1857 
(22  Vict.  c.  34)  the  Act  of  1825  was  amended  by  defining  "molestation." 
A  Royal  Commission  considered  the  whole  subject  from  1867  to  1869,  and 
from  its  report  originated  the  Acts  of  1871  (c.  31),  and  the  Criminal  Law 
Amendment  Act,  1871. 

A  second  Royal  Commission  on  the  labour  laws  was  appointed  in  1874, 
and  on  its  report  were  passed  the  Employers  and  Workmen  Act,  1875,  38 
&  39  Vict.  c.  90  ;  the  Conspiracy  and  Protection  of  Property  Act,  1875,  38 
&  39  Vict.  c.  86 ;  and  the  Trade  Union  Act,  1876,  39  &  40  Vict.  c.  22. 

A  third  Royal  Commission  presented  its  report  in  1906  (Pari.  Pap.,  1906, 
C.  2825),  which  was  followed  by  the  passing  of  the  Trade  Disputes  Act, 
1906,  6  Edw.  VII.  c.  47. 

The  history  of  this  subject,  including  the  earlier  case  law,  is  fully  treated 
in  Wright  on  Conspiracies,  1873;  Davis  on  Labour  Laws,  1876;  and  see 
Combinations  ;  Conspiracy. 

Modern  Lata. — The  status,  rights,  and  liabilities  of  trade  unions  are 
now  regulated  by  the  Trade  Union  Acts,  1871  and  1876,  the  Trade 
Disputes  Act,  1906,  and  the  Conspiracy  and  Protection  of  Property  Act, 
1875. 

Law. — These  Acts  need  consideration  from  three  points  of  view  : — 

1.  The  constitution,  and  regulation,  and  privileges  of  trade  unions ; 

2.  Civil  liability  for  acts  done  in  furtherance  of  their  objects ; 

3.  Criminal  liability  for  such  acts. 

1.  Status,  Bights,  and  Liabilities  of  Trade  Unions. — The  object  of  the 
Acts  is  to  legalise  combinations  for  trade  purposes  and  acts  in  contem- 
plation or  furtherance  of  trade  disputes.  The  bodies  to  which  the  Acts 
apply  are  "any  combination,  whether  temporary   or   permanent,  for 
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regulating  the  relations  between  workmen  and  masters,  or  between 
workmen  and  workmen,  or  between  masters  and  masters,  or  for  imposing 
restrictive  conditions  on  the  conduct  of  any  trade  or  business,  whether 
such  combination  would  or  would  not,  prior  to  the  Act  of  1871,  have 
been  deemed  to-  have  been  an  unlawful  combination  by  reason  of  some 
one  or  more  of  its  purposes  being  in  restraint  of  trade "  (1876,  c.  22, 
s.  16).  This  definition,  it  will  be  seen,  includes  combinations  between 
employers  as  well  as  between  workmen,  and  is  wide  enough  to  include 
combinations  of  manufacturers  to  keep  up  the  prices  of  their  wares. 
See  Urmston  v.  Whitdegg,  1890,  63  L.  T.  455;  Mineral  Water  Bottle 
Exchange  v.  Booth,  37  Ch.  D.  465.     But  the  definition  excludes — 

Agreements  between  partners  as  to  their  own  business. 
Agreements  between  employer  and  employed  as  to  the  employment. 
Agreements  in  consideration  of  the  sale  of  the  goodwill  of  a  business,  or 
of  instruction  in  a  profession,  trade,  or  handicraft  (1871,  c.  31,  s.  23). 

The  purposes  of  a  trade  union  (whether  it  be  registered  or  unregistered) 
are  not,  by  reason  merely  that  they  are  in  restraint  of  trade,  unlawful — 

(a)  So  as  to  render  any  member  liable  to  criminal  prosecution  for  con- 
spiracy or  otherwise  criminally  liable  (1871,  c.  31,  s.  2;  or  (b)  so  as  to 
render  void  or  voidable  any  agreement  or  trust  (s.  3),  including  the  rules 
of  the  union  (Strick  v.  Swansea  Tinplate  Co.,  1887,  36  Ch.  D.  558). 

While  to  some  extent  legalised  by  the  Acts  of  1871  and  1876,  trade 
unions  are  put  in  the  position  of  voluntary  associations,  and  the  power 
of  the  Courts  to  interfere  in  their  domestic  affairs  is  restricted  by  sec.  4 
of  the  Act  of  1871,  which,  while  not  declaring  the  following  agreements 
unlawful,  denies  the  Court's  jurisdiction  directly  to  enforce  them,  or  to 
award  damages  for  breach  of  them,  viz. : — 

(a)  Agreements  between  members  of  a  trade  union  concerning  the  con- 
ditions on  which  any  members  as  such  shall  or  shall  not  sell  their  goods, 
transact  business,  employ  or  be  employed  ;  (h)  agreements  to  pay  a  sub- 
scription or  penalty  to  a  trade  union  {Urmston  v.  Whitelegg,  ubisup, ;  Mullett 
v.  United  French  Polishers'  Society,  [1904]  91  L.  T.  133);  (c)  agreements  to 
apply  trade  union  funds — (1)  in  providing  benefits  for  members  {Rigby  v. 
Connol,  1880,  13  Ch.  D.  482  ;  Cullen  v.  Elwin,  [1903]  88  L.  T.  686) ;  (2)  in 
furnishing  contributions  to  an  employer  or  workman  not  a  member  in  con- 
sideration of  his  acting  in  conformity  with  its  rules  ;  (3)  in  discharging  a 
fine  imposed  on  any  person  by  a  Court  of  justice ; — {d)  agreements  between 
two  or  more  trade  unions  ;  (e)  bonds  to  secure  the  performance  of  any  of  the 
above  agreements. 

And  it  would  seem  that  a  member  or  his  representative  cannot  sue  a 
registered  trade  union  to  recover  sick  pay  {Burke  v.  Amalgamated  Society 
of  Dyers,  [1906]  2  K.  B.  583). 

There  seems  to  be  some  uncertainty  as  to  whether  the  fact  that  some 
of  the  rules  of  a  trade  union  are  in  restraint  of  trade,  if  it  is  substantially 
legal,  affects  the  rights  of  members  to  recover  benefits  {Swaine  v.  Wilson, 
1890, 24  Q.  B.  D.  252 ;  Gozney  v.  Bristol,  etc..  Trade  and  Provident  Society, 
[1908]24T.L.  E.  814). 

There  is  some  uncertainty  as  to  how  far  the  Courts  will  interfere 
indirectly  to  enforce,  inter  se,  the  rights  of  trade  union  members.  An 
injunction  has  been  granted  to  restrain  the  application  of  funds  contrary 
to  agreement  (  Wolfe  v.  Matthews,  1882,  21  Ch.  D.  194).     Inquiry  as  to 
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the  assets  of  a  society  dissolved  by  agreement  has  been  ordered  (Strick 
V.  Swansea  Tinplate  Co.,  uhi  sup.). 

In  Yorkshire  Miners  Association  v.  Howden,  [1905]  A.  C.  256,  it  was 
held  that  sec.  4  did  not  bar  an  action  to  prevent  misapplication  of  trade 
union  funds  by  paying  strike-money  in  cases  not  authorised  by  the  rules 
of  a  trade  union. 

It  appears  not  to  be  ultra  vires  to  make  a  rule  establishing  a  fund  to 
maintain  parliamentary  representatives  on  condition  that  the  members 
receiving  pay  shall  accept  the  conditions  of  a  particular  party  {Steele 
V.  South  Wales  Miners'  Association,  [1907]  1  K.  B.  361 ;  Osborne  v. 
Amalgamated  Society  of  Railway  Servants,  [1908]  24  T.  L.  E.  827).  This 
case  is  under  appeal. 

It  has  been  held  that  an  injunction  cannot  be  granted  to  restrain 
a  trade  union  from  expelling  one  of  its  members  {Chamberlains  Wharf, 
Ltd.  V.  Smith,  [1900]  2  Ch.  605;  Bigby  v.  Connol,  ubi  sup.). 

But  an  injunction  has  been  granted  to  restrain  a  trade  union  from 
making  a  compulsory  levy  on  its  members  for  the  purposes  of  a  fund 
to  pay  election  expenses  of  parliamentary  candidates  and  to  maintain 
members  of  the  Parliamentary  Labour  Party  {Osborne  v.  Amalgamated 
Society  of  Railway  Servants,  Nov.  28,  1908,  C.  A. ;  overruling  Steele  v. 
South  Wales  Miners'  Association,  [1907]  1  K.  B.  361).  In  the  view  of 
the  Court  of  Appeal  the  objects  of  a  trade  union  to  be  intra  vires  must 
fall  within  the  statutory  definition  contained  in  sec.  23  of  the  Act  of 
1871,  as  amended  by  sec.  16  of  the  Act  of  1876,  which  definition  they 
regarded  as  limiting  and  restrictive.  Moulton,  L.J.,  was  also  of  opinion 
that  it  was  against  the  policy  of  the  law  to  extend  the  immunity  from 
actions  for  tort  conceded  by  the  Act  of  1906  to  combinations  for 
political  purposes,  or  to  bind  members  of  Parliament  to  act  in  a 
prescribed  manner. 

The  Industrial  and  Provident  Societies  Acts,  and  the  Companies 
Acts,  do  not  apply  to  any  trade  union  (1871,  c.  31,  s.  5),  nor  does  the 
Life  Assurance  Companies  Act,  1870,  nor  do  most  of  the  provisions  of 
the  Priendly  Societies  Acts  apply  to  any  registered  trade  union  (1876, 
c.  22,  s.  7).  But  trade  unions  which  insure  or  pay  on  the  lives  of 
children  under  ten  appear  to  fall  within  the  definition  of  industrial 
assurance  companies,  and  to  be  subject  to  sees.  62-67  of  the  Friendly 
Societies  Act,  1896,  c.  25,  and  to  the  Collecting  Societies  Act,  1896, 
0.  26,  ss.  1,  13 ;  and  see  1876,  c.  31,  s.  2 ;  and  registered  trade  unions 
which  contribute  to  medical  societies  fall  within  sec.  22  of  the  Friendly 
Societies  Act,  1896. 

Registration. — A  trade  union  may  be  registered  as  a  trade  union  with 
the  registrars  of  friendly  societies.  The  mode  of  registration  is  regulated 
by  sees.  6  and  13  of  the  Act  of  1871,  and  sec.  6  of  the  Act  of  1876,  and 
rules  made  in  1876  and  1890.  The  legality  of  a  trade  union,  such  as  it 
is,  is  not  conditional  upon  registration  {Wolfe  v.  Matthews,  1882,  30  W.  R. 
838,  Fry,  J.). 

The  certificate  of  registry  is  given  in  that  part  of  the  United 
Kingdom  where  the  registered  office  is  situate  which  the  union  is 
required  to  have.  The  union  must  have  rules  in  accordance  with 
the  schedule  to  the  Act  of  1871,  and  copies  must  be  on  sale  to  any 
person  demanding  them,  at  a  cost  not  over  one  shilling;  and  circula- 
tion of  false  copies  is  punishable  (1871,  c.  31,  ss.  14,  18).  Cancellation 
or  withdrawal  .of  certificates  of  registration  is  regulated  by  sec.  13  of 
the  Act  of  1871,  and  sec.  8  of  the  Act  of  1876. 
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Each  union  seeking  registration  must  have  a  distinctive  name,  not 
easily  confounded  with  that  of  another  union  {B.  v.  Registrar  of  Friendly 
Societies,  1872,  L.  R.  7  Q.  B.  741).  It  may  be  changed,  and  registered 
unions  may  amalgamate  or  dissolve,  on  giving  the  proper  notices  (1871, 
c.  31 ;  1876,  c.  22,  ss.  11-15). 

The  registration  of  a  trade  union  has  not  the  effect  of  incorporating 
it,  or  of  imposing  any  joint  or  corporate  liability  on  the  members  or 
society  in  respect  of  wrongs  or  breaches  of  contract  committed  in 
furtherance  of  its  objects  (1906,  c.  47). 

The  grant  of  a  certificate  of  registration  is  not  conclusive  that  the 
rules  of  the  union  were  properly  passed  or  are  intra  vires  (see  Osborne 
V.  Amalgamated  Society  of  Railway  Servants,  November  30,  1908, 
C.  A.).  Alterations  of  the  rules  validly  made  in  accordance  with  the 
regulations  on  that  behalf  bind  all  members,  even  those  who  happen 
to  be  insane  at  the  time  of  the  alterations  (Burke  v.  Amalgamated 
Society  of  Dyers,  [1906]  2  K.  B.  583). 

Trustees. — The  real  and  personal  estate  belonging  to  a  registered  union 
or  branch  vests  in  the  trustees  for  the  time  being,  appointed  in  accord- 
ance with  the  Acts  and  rules,  whether  of  the  union  or  the  branch  (1871, 
c.  31,  s.  8 ;  1876,  c.  22,  s.  3) ;  and  they  represent  the  union  in  all  legal 
proceedings  which  may  lawfully  be  brought  or  defended  touching  the 
property,  or  any  right  or  claim  to  property,  of  the  union  (1871,  s.  9;  1906, 
c.  47,  s.  4  (2),  infra);  and  actions  to  restrain  misapplication  of  funds 
may  be  brought  under  sec.  9  (Cope  v.  Cressingham,  [1908]  2  Ch.  624). 

They  are  not  liable  for  deficiencies  in  the  union  funds,  except  as 
to  money  actually  received  by  them  (1871,  c.  31,  ss.  10,  12  ;  Knight 
V.  Whitmore,  1886,  33  W.  R.  907).  Provision  is  made  for  transfer  of 
property  on  the  absence  or  bankruptcy  of  a  trustee  (1876,  c.  22,  s.  4). 
The  treasurers  or  other  officers  must  account,  in  accordance  with  the 
rules,  for  all  receipts  on  behalf  of  the  union  (1871,  c.  31,  s.  11);  and 
annual  returns  must  be  made  to  the  registrar  of  friendly  societies  of 
all  receipts  and  expenditure  (s.  16). 

Nominution. — Members  of  a  registered  trade  union,  who  are  not 
under  sixteen  years,  are  empowered  to  nominate  persons  to  receive 
any  sum,  payable  on  the  death  of  the  member,  not  exceeding  £100 
(1876,  c.  22,  s.  10;  1883,  c.  47,  s.  3).  The  nomination  must  be  in 
writing,  and  must  be  delivered  at,  or  sent  to,  the  principal  office,  and 
must  not  be  in  favour  of  any  officer  or  servant  of  the  union  who  is  not 
wife,  husband,  parent,  brother,  sister,  child,  nephew,  or  niece  of  the 
nominator  (1876,  c.  22,  s.  10 ;  1883,  c.  47,  s.  4).  The  union,  on  satis- 
factory proof  of  death  of  the  nominator,  pays  the  nominee  without 
representation  being  taken  out. 

Payment  without  representation  to  the  persons  appearing  to  be 
entitled  is  also  permitted  where  the  fund  does  not  exceed  £100,  and 
the  member  died  intestate,  or  without  making  a  nomination ;  and  if  he 
is  a  bastard,  the  union  may  pay  over  to  the  persons  who  would  have 
been  entitled  if  he  had  been  legitimate,  or,  if  there  is  no  such  person, 
must  hold  the  fund  to  the  order  of  the  Treasury  (1883,  c.  47,  ss.  7,  8). 
A  nominee  cannot  sue  the  union  for  the  sum  nominated  {Crocker  v. 
Knight,  [1892]  1  Q.  B.  702).  No  estate  or  succession  duty  is  payable 
(1894,  c.  30,  s.  8  (1)),  nor  any  legacy  duty,  unless  the  amount  exceeds 
£80  (1883,  c.  47,  s.  10 ;  and  see  Death  Duties,  Vol.  IV.  p.  367). 

Miscellaneous. — The  provident  funds  of  a  trade  union  are  not  subject 
to  income  tax  under  Scheds.  A,  C,  D  (1893,  c.  2).  See  Income  Tax, 
Vol.  VII.  p.  74. 
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Land,  not  exceeding  one  acre,  may  be  bought  or  leased  for  the 
purposes  of  a  trade  union  (1871,  c.  31,  s.  7). 

Prior  to  1891  a  trade  union  could  not  acquire  land  by  devise  {In  re 
Amos,  Carrier  v.  Price,  [1891]  3  Ch.  159);  but  the  law  on  this  subject  is 
altered  by  the  Mortmain  and  Charitable  Uses  Act,  1891,  c.  17,  so  far  as 
concerns  land  devised  for  what  may  be  considered  a  charitable  use,  e.g. 
in  aid  of  provident  funds  of  a  trade  union. 

Guardians  of  the  poor  cannot  claim  out  of  the  funds  of  a  trade  union 
reimbursement  of  poor  relief  given  to  a  member  entitled  to  benefit 
{Winder  v.  Governors,  etc.,  of  Kingston-on-Hull,  1887,  20  Q.  B.  D.  412); 
and  see  Fkiendly  Societies,  Vol.  VI.  p.  307. 

Membership  of  trade  unions  is  open  to  all  persons  over  sixteen, 
unless  otherwise  provided  by  the  rules  (1876,  c.  22,  s.  9). 

2.  CivU  Liability. — Between  1871  and  1906  there  was  much  discus- 
sion over  the  civil  liaMlity  of  trade  unions  for  strikes  or  lock-outs,  and 
many  controversies  arose  as  to  the  existence  of  any  authority  in  the 
Courts  to  restrain  their  activity  by  injunctions  or  actions  in  cases  of  con- 
spiracy or  malicious  wrong,  or  to  entertain  actions  against  the  trustees 
or  other  persons  representing  the  union  so  as  to  make  the  funds  of  the 
union  liable  for  wrongs  committed  under  the  authority  of  the  managers 
of  the  union. 

By  1906  it  had  been  settled — 

(a)  That  a  combination  of  traders  in  their  own  interests  is  not  actionable 
merely  because  it  happens  to  affect  other  traders  adversely,  although  the 
agreement  may  be  unenforceable  as  between  the  parties  to  it  because  in 
restraint  of  trade  {Mogul  Case,  [1892]  App.  Cas.  25). 

{h)  That  the  Courts  had  power  to  grant  injunctions  or  award  damages 
against  trade  unions  in  respect  of  breach  of  contract  wrongfully  procured  by 
the  acts  of  members  or  officials  with  the  authority  of  the  union  (Quinn  v. 
Leathern,  [1901]  A.  C.  495  ;  Denaby  and  Cadeby  Main  Collieries,  Ltd.  v.  Yorkshire 
Miners'  Association,  [1906]  A.  C.  384). 

(c)  That  a  combination  to  injure  might  be  actionable  where  the  acts 
of  an  individual  were  not  {Quinn  v.  Leathern,  ubi  sup.). 

By  the  Trade  Disputes  Act,  1906,  6  Edw.  vii.  c.  47,  s.  1,  "  an  act 
done  in  contemplation  or  furtherance  of  an  agreement  or  combination 
by  two  or  more  persons  shall,  if  done  in  contemplation  or  furtherance 
of  a  trade  dispute,  not  be  actionable  unless  the  act,  if  done  without  any 
agreement  or  combination,  would  be  actionable." 

By  sec.  3  an  act  done  by  a  person  in  contemplation  or  furtherance 
of  a  trade  dispute  shall  not  be  actionable  on  the  ground  only  that  it 
induces  some  other  person  to  break  a  contract  of  employment,  or  that 
it  is  an  interference  with  the  trade,  business,  or  employment  of  some 
other  person,  or  within  the  right  of  some  other  person  to  dispose  of  his 
capital  or  labour  as  he  wills  (see  Conway  v.  Wade,  [1908]  2  K,  B.  844, 
C.  A.).  The  intention  of  this  section  is  clearly  to  override  the  opinion 
expressed  in  Quinn  v.  Leathern,  ubi  sup.,  that  conspiracy  and  damage 
gave  a  cause  of  action,  even  though  the  same  acts  by  a  single  person 
would  not  be  actionable. 

By  sec.  4  (1)  "  an  action  against  a  trade  union,  whether  of  workmen 
or  masters,  or  against  any  members  or  officials  thereof  on  behalf  of  them- 
selves and  all  other  members  of  the  trade  union,  in  respect  of  any 
tortious  act  alleged  to  have  been  committed  by  or  on  behalf  of  the  trade 
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union,  shall  not  be  entertained  by  any  Court."  This  does  not  affect  the 
liability  of  trustees  of  a  trade  union  to  be  sued  on  the  events  provided 
by  sec.  9  of  the  Act  of  1871,  except  in  respect  of  any  tortious  act  com- 
mitted by  or  on  behalf  of  the  union  in  contemplation  or  furtherance  of 
a  trade  dispute  (s.  4  (2)). 

Sec.  4  was  intended  to  override,  as  regards  the  quasi-corporate 
liability  of  trade  unions  and  their  funds  for  tort  or  for  procuring  breach 
of  contract,  the  decisions  in  Taff  Vale  Bly.  Co.  v.  Amalgamated  Society  of 
Railway  Servants,  [1901]  A.  C.  426  ;  Quinn  v.  Leathem,  [1901]  A.  C.  495 ; 
Gibbon  v.  Amalgamated  Labourers  Union  of  Great  Britain  and  Ireland; 
[1903]  2  K.  B.  600 ;  Bead  v.  Friendly  Society  of  Operative  Stonemasons, 
[1902]  2  K.  B.  732 ;  South  Wales  Miners'  Federation  v.  Glamorgan  Coal 
Co.,  1905,  A.  C.  239  {The  Stop  Bay  Case).  Their  exact  effect  upon  actions 
against  members  or  officials  of  trade  unions  who  have  committed  torts 
or  procured  breaches  of  contract  in  the  course  of  trade  disputes  has  not 
been  fully  ascertained.  The  Act  is  considered  not  to  apply  to  proceed- 
ings in  respect  of  acts  done  before  it  came  into  operation. 

In  Bussy  v.  Amalgamated  Society  of  Bailway  Servants,  1908,  24  T.  L.  E. 
437,  sec.  4  was  held  to  apply  to  all  actions  against  a  trade  union  for 
tort,  but  not  to  protect  members  or  officials  from  suit  as  individuals  for 
torts,  even  if  committed  on  behalf  of  the  union. 

In  Conway  v.  Wade,  1908,  24  T.  L.  K.  874,  a  threat  to  an  employer 
as  to  what  would  follow  if  he  did  not  discharge  a  man  who  had  ceased 
to  be  a  member  of  a  trade  union  for  non-payment  of  a  fine,  was  held 
to  have  been  made  in  contemplation  or  furtherance  of  a  trade  dispute 
within  sec.  3  of  the  Act  of  1906. 

It  would  seem  that  an  action  against  a  member  for  tort  will  still  lie, 
except  so  far  as  excluded  by  sec.  3  {Flood  v.  Jackson,  [1895]  2  Q.  B.  21). 

3.  Criminal  Liability. — An  indictment  will  not  lie  against  a  trade 
union  as  such,  it  not  being  a  corporate  body. 

Courts  of  summary  jurisdiction,  subject  to  appeal  to  Quarter  Sessions, 
may  convict  (1871,  c.  31,  ss.  19,  20,  22)— 

(1)  Officers  and  others  for  getting  hold  of  the  property  of  a  registered 
trade  union  by  false  statements,  or  wrongfully  withholding  it  (1871,  c.  31, 
8.  12  ;  1876,  c.  22,  s.  5) ;  (2)  persons  issuing  false  copies  of  rules  of  registered 
unions  (1871,  c.  31,  s.  18);  (3)  trades  unions  and  their  officers  not  sending 
in  annual  returns  (1871,  c.  31,  s,  16). 

As  to  the  general  law  relating  to  conspiracy  by  concerted  opera- 
tion, and  its  application  to  trade  unions  and  conspiracy,  v.  ante.  Vol.  III. 
pp.  478-480. 

The  provisions  of  sec.  12  of  the  Act  of  1871  do  not  authorise  the 
imposition  of  penalties,  in  the  absence  of  fraud,  for  withholding  union 
funds ;  but  under  sec.  9  the  moneys  may  be  recovered  by  action  {Madden 
v.  Rhodes,  [1906]  1  K.  B.  504).  The  enactments  above  stated  do  not 
appear  to  oust  the  jurisdiction  of  the  superior  Courts,  nor  to  prevent  a 
Court  of  summary  jurisdiction  from  treating  the  claim  as  being  for  a 
civil  debt  {B.  v.  Truscott,  1899,  19  Cox  C.  C.  379).  But  a  question  may 
arise  whether,  if  criminal  proceedings  are  taken,  a  conviction  is  not  a 
bar  to  subsequent  civil  proceedings  for  moneys  withheld. 

Combination  into  trade  unions  is  now  perfectly  lawful,  unless  it  be 
to  do  any  act  which  would  be  criminal  in  a  single  person.  This  results 
from  sec.  3  of  the  Conspiracy  and  Protection  of  Property  Act,  1875,  c.  86,- 
which,  as  amended  in  1906,  runs  as  follows : — 
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*'  An  agreement  or  combination  between  two  or  more  persons  to  do, 
or  procure  to  be  done,  any  act  in  contemplation  or  furtherance  of  a  trade 
dispute  .  .  ."  (as  defined  below)  "  shall  not  be  indictable  as  a  conspiracy 
unless  the  act  if  done  by  one  person  would  be  punishable  as  a  crime," 
i.e.  on  indictment,  or,  if  summarily,  by  imprisonment  either  as  the  only 
or  as  an  alternative  punishment.  "  Where  a  person  is  convicted  of  any 
such  agreement  or  combination  as  aforesaid  to  do,  or  procure  to  be  done, 
an  act  which  is  punishable  only  on  summary  conviction,  and  is  sentenced 
to  imprisonment,  the  imprisonment  shall  not  exceed  three  months,  or 
such  longer  time,  if  any,  as  may  have  been  prescribed  by  the  statute  for 
the  punishment  of  the  said  act  when  committed  by  one  person  "  (s.  3). 

By  sec.  5  (3)  of  the  Act  of  1906  trade  dispute  "means  any  dispute 
between  employers  and  workmen,  or  between  workmen  and  workmen, 
which  is  connected  with  the  employment  or  non-employment,  or  the 
terms  of  the  employment,  or  with  the  conditions  of  labour  of  any 
person,"  and  "  workmen  means  all  persons  employed  in  trade  or  industry, 
whether  or  not  in  the  employment  of  an  employer  with  whom  a  trade 
dispute  arises." 

This  change  in  the  law  does  not  affect  any  conspiracy  for  which 
punishment  is  awarded  by  statute,  nor  the  law  as  to  riot,  unlawful 
assembly,  breach  of  the  peace,  or  sedition,  or  any  offence  against  the 
State  or  Sovereign  (1875,  c.  86,  s.  3,  paras.  2  and  3). 

There  is  one  exception  to  this  general  statement,  namely,  that  wilful 
and  malicious  breach  of  a  contract  of  service  or  hiring,  with  knowledge 
that  to  do  so  will  probably  endanger  life,  or  cause  serious  bodily  injury, 
or  expose  valuable  property,  real  or  personal,  to  destruction  or  serious 
harm,  is  summarily  punishable  (ib.  s.  5) ;  and  that  wilful  and  malicious 
breach  of  contract  by  employees  of  authorities  supplying  gas  or  water  is 
similarly  punishable  if  the  employees  know,  or  have  reasonable  cause 
to  believe,  that  it  will  deprive  the  consumers  wholly  or  in  part  of  their 
supply  (s.  4). 

Under  the  repealed  Act  of  1825  (6  Geo.  IV.  c.  129),  some  judges  held 
that  all  strikes  were  unlawful  ( JValsby  v.  Anley,  1861,  3  El.  &  El.  516). 
But  others  regarded  a  strike  as  perfectly  lawful,  if  not  accompanied  by 
violence,  intimidation,  or  the  like  (  Wood  v.  Bowron,  1866,  L.  R.  2  Q.  B. 
21 ;  B.  V.  Druitt,  1866, 10  Cox  C.  C.  592 ;  and  see  Wright,  Con^iracies, 
p.  49). 

Under  the  present  law,  with  the  exceptions  above  stated,  a  strike  or 
lock-out,  even  if  it  involves  a  breach  of  contract,  is  not  criminal  unless 
it  is  attended  by  other  acts  which  are  criminal  per  se. 

By  sec.  7  of  the  Conspiracy  and  Protection  of  Property  Act,  1875, 
every  person,  who  with  a  view  to  compel  any  other  person  to  abstain 
from  doing  or  to  do  any  act  which  such  other  person  has  a  legal  right 
to  do,  or  to  abstain  from  doing  wrongfully  and  without  legal  authority — 

(1)  Uses  violence  to  or  intimidate  such  person  or  his  wife  or  children, 
or  injure  his  property ;  or 

(2)  Persistently  follows  such  person  about  from  place  to  place  ;  or 

(3)  Hides  any  tools,  clothes,  or  other  property  owned  or  used  by  such 
person,  or  deprive  him  of,  or  hinder  him  in  the  use  thereof ;  or 

(4)  Watches  or  besets  the  house  or  place  where  he  resides  or  works  or 
carries  on  business,  or  is,  or  the  approach  to  such  house  or  place ;  or 

(5)  Follows  such  person,  with  two  or  more  other  persons,  in  a  disorderly 
manner,  in  or  through  any  street  or  road,  shall,  on  conviction  thereof  by  a 
Court  of  summary  jurisdiction,  or  on  indictment  as  hereinafter  mentioned, 
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be  liable  either  to  pay  a  penalty  not  exceeding  £2,  or  to  be  imprisoned  for 
a  term  not  exceeding  three  months,  with  or  without  hard  labour. 

As  to  the  proper  mode  of  framing  charges  and  convictions  under  this 
section,  see  R.  v.  Mackenzie,  [1892]  2  Q.  B.  519  ;  Ex  parte  WilMns,  1895, 
64  L.  J.  M.  C.  221 ;  Smith  v.  Moody,  [1903]  1  K.  B.  56. 

By  sec.  9  the  accused  may  elect  to  be  tried  on  indictment.  If  he 
does  so  the  indictment  need  not  aver  the  fact  of  such  election  {B,  v. 
Chambers,  1896,  65  L.  J.  M.  C.  214). 

These  offences  have  already  been  considered  to  some  extent  under 
Beset  ;  Conspiracy  ;  and  Intimidation,  and  it  is  sufficient  here  to  add 
the  following  notes : — 

The  remedies  are  enforceable  against  all  persons,  whether  employers  or 
workmen,  and  whether  trades  unionists  or  not,  except  seamen  and  appren- 
tices to  the  sea  service  actually  employed  on  board  ship  {Kennedy  v,  Cotvie, 
[1891]  1  Q.  B.  771 ;  B.  v.  Lynch,  [1898]  1  Q.  B.  61) ;  and  where  non-seamen 
commit  acts  within  the  section  against  seamen,  they  are  within  the  penalties 
of  the  section  (Kennedy  v.  Come,  uhi  supra). 

(1)  The  intimidation  meant  appears  to  be  a  threat  of  personal  violence 
(Curran  v.  Treleaven,  [1891]  2  Q.  B.  545),  or  at  least  of  some  act  calculated 
to  cause  bodily  fear  (Judge  v.  Bennett,  1887,  36  W.  R.  103). 

(2)  As  to  persistent  following,  see  Smith  v.  Thomasson,  1890,  16  Cox,  740  ; 
B.  V.  fFall,  1907,  21  Cox  C.  C.  401. 

(3)  There  are  no  reported  decisions  on  this  head. 

(4)  The  Act  of  1875  contained  an  explanation  of  watching  and  besetting 
which  has  been  repealed  by  sec.  2  of  the  Act  of  1906,  and  superseded  by  the 
following  clause : — 

"Sec.  2  (1)  It  shall  be  lawful  for  one  or  more  persons,  acting  on  their 
own  behalf,  or  on  behalf  of  a  trade  union,  or  of  an  individual  em- 
ployer or  firm,  in  contemplation  or  furtherance  of  a  trade  dispute,  to 
attend  at  or  near  a  house  or  place  where  a  person  resides,  or  works, 
or  carries  on  business,  or  happens  to  be,  if  they  so  attend  merely  for 
the  purpose  of  peacefully  obtaining  or  communicating  information, 
or  of  peacefully  persuading  any  person  to  work  or  abstain  from 
working." 

It  has  been  ruled  in  Ireland  that  the  right  to  attend  given  by  the  clause 
does  not  legalise  the  "  watching  "  of  the  private  residence  of  an  employer 
(B.  V.  TFall,  1907,  21  Cox  C.  C.  401  ;  Palles,  C.B.). 

The  principal  decisions  on  offence  No.  4,  usually  described  as  picket- 
ing, are  Lyons  v.  WilUns,  No.  1,  [1896]  1  Ch.  811 ;  and  No.  2,  [1899]  2  Ch. 
253,  and  Ward  v.  Operative  Printers'  Assistant  Society,  1906,  22  T.  L.  R. 
127,  approved  in  Quinn  v.  Leathem,  [1901]  A.  C.  495,  541. 

Besetting  a  person  who  had  a  legal  right  to  be  on  a  ship  was  held 
to  be  within  this  clause  {Farmer  v.  Wilson,  1900,  69  L.  J.  Q.  B.  496). 

Conciliation. — Attempts  were  made  in  1824  (5  Geo.  iv.  c.  96),  1867 
(30  &  31  Vict.  c.  105),  and  1872  (35  &  36  Vict.  c.  46)  to  provide  for 
settlement  of  disputes  between  masters  and  workmen  by  conciliation 
or  arbitration.  The  Acts  were  never  used,  and  were  in  1896  repealed 
and  replaced  by  the  Conciliation  Act,  59  &  60  Vict.  c.  30.  See  Con- 
ciliation. 

[Authorities.  —  Wright  on  Conspiracy ;  Howell's  Lahcnir  Laws ; 
Davis's  Labour  Laws;  Chalmers-Hunt  on  Trade  Unions,  1902;  Cohen 
on  Trade  Unions,  1907.] 
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Trading  Inwards  and  Outwards.— In  shipping  law 

this  phrase  is  sometimes  employed  instead  of  the  more  usual  equivalent, 
"trading  homewards,"  as  distinguished  from  "trading  outwards."  If 
a  vessel  enters  a  port  with  cargo  from  abroad  to  be  discharged  at  that 
port  there  is  little  doubt  that  she  is  a  vessel  trading  inwards.  On  the 
other  hand,  arriving  in  ballast  with  the  view  of  taking  a  cargo  on  board 
can  hardly  as  a  general  rule  constitute  such  trading.  More  difficulty 
arises  where  a  vessel  leaves  one  home  port  partly  loaded  and  then  calls 
at  another  port  to  complete  her  cargo ;  but  in  such  a  case  if  the  ultimate 
destination  of  the  whole  cargo  is  some  foreign  port  the  vessel  will  be 
held  to  be  trading  outwards  with  reference  to  the  second  port  (see  Mersey 
Docks  and  Harhour  Board  y.  Henderson  Brothers,  1888,  13  App.  Gas.  595). 
For  the  meaning  of  the  term  in  connection  with  the  liability  of  a  ship 
to  compulsory  pilotage,  see  Pilotage,  Vol.  XI.  132,  133. 

Trafalgar  Square. — This  square  is  vested  in  the  King  as 
part  of  the  hereditary  possessions  of  the  Crown,  and  its  management, 
etc.,  are  in  the  hands  of  the  Commissioners  of  Public  Works  and  Build- 
ings (7  &  8  Vict.  c.  60 ;  14  &  15  Vict.  c.  42,  s.  22).  The  Metropolitan 
Police  Acts  apply  to  it  (7  &  8  Vict.  c.  60,  s.  3).  The  effect  of  this 
legislation  is  to  constitute  the  square  a  part  of  London,  under  the  con- 
trol and  supervision  of  the  police,  like  any  other  street  or  thoroughfare 
in  London  {B.  v.  Graham,  1888,  16  Cox  C.  C.  429).  It  does  not  give 
any  right  of  public  meeting  in  the  square  {Ex  parte  Lewis,  1888,  21 
Q.  B.  D.  191).  While  Parliament  is  sitting,  assemblies  there  are  illegal 
(57  Geo.  III.  c.  19,  s.  23).  At  any  time  the  Commissioners  of  Works 
may  refuse  to  allow  it  to  be  used  for  public  meetings.  In  practice,  meet- 
ings, etc.,  are  regulated  by  the  Commissioner  of  Police  under  the  control 
of  the  Home  Office,  subject  to  regulations  by  the  Commissioners  of 
Works  made  in  1892  (St.  R.  &  0.,  1892,  p.  937). 

Traffic. — See  Highways  ;  Railways. 

Trainbands.— See  Militla.. 

Trai  n  i  ng,  IVI  i  I  itary . — See  Courts-Martial  ;  Militia  ;  Mili- 
tary Manceuvres  ;  Territorla.l  Reserve  ;  Volunteers  ;  Yeomanry. 

Tramway. 

Note. — The  sections  and  rules  referred  to  in  this  article  are  the  sections 
of  the  Tramways  Act,  1870,  and  the  rules  made  by  the  Board  of  Trade 
under  that  Act. 

Authority  to  construct  and  work  a  tramway  may,  in  England  or 
Wales,  be  obtained  either  by  special  Act  of  Parliament  or  by  a  Pro- 
visional Order  made  by  the  Board  of  Trade  under  the  Tramways  Act, 
1870,  33  &  34  Vict.  c.  78,  and  confirmed  by  Act  of  Parliament.  Where 
a  tramway  was  laid  down  in  a  public  road,  without  statutory  authority, 
it  was  held  to  be  a  public  nuisance,  though  it  was  constructed  under  a 
contract  with  the  road  authority,  and  though  it  was  for  the  conveyance 
of  the  public  generally  (B.  v.  Train,  1863,  2  B.  &  S.  640 ;  and  see  Bide- 
ford  Urban  Council  v.  Bideford  Bly.,  1904,  68  J.  P.  123). 

The  Tramways  Act,  1870,  does  not  extend  to  Ireland  (s.  2).     The 
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law  relating  to  tramways  in  Ireland  is  to  be  found  in  the  Tramways 
(Ireland)  Act,  1860,  and  the  Tramways  (Ireland)  Amendment  Act,  1861» 
as  amended  by  the  Act  of  34  &  35  Vict.  c.  114,  the  Act  of  39  &  40 
Vict.  c.  65,  the  Act  of  44  &  45  Vict.  c.  17,  the  Tramways  and  Public 
Companies  (Ireland)  Act,  1883,  the  Tramways  and  Public  Companies 
(Ireland)  Amendment  Act,  1884,  the  Public  Works  Loans  (Tramways, 
Ireland)  Act,  1886,  the  Tramways  (Ireland)  Amendment  Act,  1891,  the 
Transfer  of  Kailways  (Ireland)  Act,  1891,  the  Tramways  (Ireland)  Acts, 
1895,  1896,  and  1900,  58  &  59  Vict.  c.  20;  59  &  60  Vict.  c.  34;  63  & 
64  Vict,  c,  60,  and  the  Local  Government  (Ireland)  Acts,  1898  and 
1901,  61  &  62  Vict.  c.  37 ;  1  Edw.  vii.  c.  28. 

Part  I.  of  the  Tramways  Act,  1870,  ss.  4-21,  relates  to  the  obtaining 
of  Provisional  Orders  authorising  the  construction  of  tramways;  and 
Parts  II.  and  III.  (ss.  22-64)  contain  provisions  with  respect  to  the 
construction  and  working  of  tramways.  The  provisions  of  Parts  II. 
and  III.  apply  to  every  tramway  authorised  after  the  passing  of  the 
Act,  whether  by  Provisional  Order  or  by  special  Act,  and  are  deemed 
to  be  incorporated  with  every  such  Provisional  Order  or  special  Act, 
except  so  far  as  they  are  expressly  varied  or  excepted  thereby  (s.  22), 
Any  person,  persons,  corporation,  company,  or  local  authority  authorised 
by  Provisional  Order  or  by  special  Act  to  construct  a  tramway,  are,  in 
the  Act  and  in  this  article,  referred  to  as  "  the  promoters  "  (ss.  4,  24). 

Provisional  Orders. — Provisional  Orders  authorising  the  construction 
of  tramways  in  any  district  may  be  obtained  by  the  local  authority  of 
such  district ;  or  by  any  person,  persons,  corporation,  or  company,  with 
the  consent  of  such  local  authority,  or  of  the  road  authority  of  such 
district  where  such  district  is,  or  forms  part  of,  a  highway  district 
formed  under  the  provisions  of  the  Highway  Acts ;  but  where  in  any 
district  there  is  a  road  authority  distinct  from  the  local  authority,  the 
consent  of  such  road  authority  is  also  necessary  in  any  case  where 
power  is  sought  to  break  up  any  road  subject  to  its  jurisdiction  (s.  4 ; 
rr.  1  and  2).  Where  it  is  proposed  to  lay  down  a  tramway  in  two  or 
more  districts,  and  any  local  or  road  authority  having  jurisdiction  in 
any  of  such  districts  does  not  consent  thereto,  the  Board  of  Trade  may, 
nevertheless,  make  a  Provisional  Order  authorising  the  construction  of 
the  tramway  if  it  is  satisfied,  after  inquiry,  that  two-thirds  of  the  length 
of  the  tramway  is  proposed  to  be  laid  in  districts  the  authorities  of 
which  do  consent  thereto  (s.  5). 

The  promoters  intending  to  apply  for  a  Provisional  Order  must, 
during  the  month  of  October  or  November  next  before  their  application, 
publish  notice  of  such  intention  by  advertisement,  according  to  the 
regulations  in  Part  I.  of  the  Sched.  B  to  the  Act ;  and  must,  on  or 
before  the  15th  of  December,  serve  notice  of  such  intention,  in  accord- 
ance with  the  Standing  Orders  of  both  Houses  of  Parliament  for  the 
time  being  in  force  with  respect  to  bills  for  the  construction  of  tram- 
ways. They  must  also,  on  or  before  the  30th  of  November,  deposit  a 
copy  of  the  advertisement  published  by  them,  and  a  plan  and  section 
of  the  proposed  works,  according  to  the  regulations  in  Part  11.  of 
the  Sched.  B ;  and  on  or  before  the  23rd  of  December,  the  documents 
described  in  Part  III.  of  such  schedule,  according  to  the  regulations 
therein  contained  (s.  6 ;  see  rr.  3-15).  If  it  appears  expedient  to  the 
Board  of  Trade,  after  having  considered  any  such  application,  and  any 
objections  thereto  that  may  have  been  lodged,  that  the  application 
should  be  granted,  with  or  without  addition  or  modification,  or  subject 
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or  hot  to  any  condition  or  restriction,  the  Board  of  Trade  may  settle 
and  make  a  Provisional  Order  accordingly;  but  no  such  Provisional 
Order  may  authorise  the  acquisition  of  land  otherwise  than  by  agree- 
ment, or  the  acquisition  of  lands,  even  by  agreement,  except  to  an 
extent  therein  limited,  or  the  construction  of  a  tramway  elsewhere  than 
along  or  across  a  public  carriageway,  or  upon  land  taken  by  agreement 
(88.  7,  8 ;  and  see  rr.  16  and  17). 

Every  tramway  in  a  town  which  is  authorised  by  Provisional  Order 
must  be  constructed  and  maintained  as  nearly  as  may  be  in  the  middle 
of  the  road;  and  no  tramway  may  be  authorised  by  any  Provisional 
Order  to  be  so  laid,  that  for  a  distance  of  30  feet  or  upwards  a  less 
space  than  9  feet  6  inches  may  intervene  between  the  outside  of  the 
footpath  on  either  side  of  the  road  and  the  nearest  rail  of  the  tramway, 
if  one-third  of  the  owners  or  occupiers  of  the  houses  or  shops  abutting 
on  that  part  of  the  road  express  their  dissent  from  the  tramway  being 
so  laid  (s.  9;  see  r.  15).  The  special  Act  of  the  Edinburgh  Tram- 
ways Company  departed  from  this  rule  requiring  an  intervention  of 
9  feet  6  inches  between  the  tramway  rail  and  nearest  footpath,  and  it 
was  held  that  the  frontagers  of  a  certain  narrow  thoroughfare,  who  had 
abstained  from  opposing  the  bill  in  reliance  upon  certain  preliminary 
agreements,  were  concluded  by  the  Act,  though  it  authorised  precisely 
what  they  had  been  most  anxious  to  prevent  {Edinhurgh  Street  Tram- 
ways Co.  V.  Black,  1873,  L.  E.  2  H.  L.  Sc.  336). 

The  Provisional  Order  must  specify  the  nature  of  the  traffic  for 
which  the  tramway  is  to  be  used,  and  the  tolls  and  charges  which  may 
be  demanded  and  taken  by  the  promoters  in  respect  of  the  same,  with 
such  regulations  relating  to  such  traffic,  tolls,  and  charges  as  the  Board 
of  Trade  deems  necessary  and  proper  (s.  10).  As  to  the  form  of  the 
draft  Provisional  Order  required  by  the  Board  of  Trade,  see  r.  16. 

After  the  Provisional  Order  is  ready,  and  before  it  is  introduced  by 
the  Board  of  Trade  into  a  confirming  bill,  the  promoters,  unless  they 
are  a  local  authority,  must,  if  they  are  not  possessed  of  a  tramway 
already  open  for  public  traffic,  which  has  during  the  previous  year  paid 
dividends  on  their  ordinary  share  capital,  pay  into  Court  as  a  deposit 
not  less  than  5  per  cent,  on  the  estimated  expense  of  the  construction 
of  the  tramway,  or  an  equivalent  sum  of  bank  annuities,  or  of  stocks, 
funds,  or  securities  in  which  cash  under  the  control  of  the  Court  is 
permitted  to  be  invested  (s.  12 ;  r.  20). 

When  a  Provisional  Order  has  been  made  and  delivered  to  the 
promoters,  they  must  forthwith  publish  it  by  deposit  and  advertise- 
ment according  to  the  regulations  in  Part  IV.  of  the  Sched.  B  to  the 
Act ;  and  if  any  alteration  of  the  plan  and  section  originally  deposited 
has  been  made,  a  copy  of  such  plan  and  section,  showing  the  alteration, 
must  also  be  deposited  (s.  13 ;  r.  18).  Upon  proof  of  such  deposit  and 
advertisement,  the  Board  of  Trade  must  procure  a  bill  to  be  introduced, 
for  an  Act  to  confirm  the  Provisional  Order ;  and  such  bill  may  be 
opposed,  as  in  the  case  of  a  bill  for  a  special  Act  (s.  14 ;  r.  19).  The 
provisions  of  the  Lands  Clauses  Acts  are  deemed  to  be  incorporated  with 
every  such  Provisional  Order,  except  so  far  as  they  are  expressly 
excepted  or  varied  thereby,  and  except  with  respect  to  the  purchase 
and  taking  of  lands  otherwise  than  by  agreement,  and  to  the  entry  upon 
lands  by  the  promoters  (s.  15).  The  Board  of  Trade,  on  the  application 
of  the  promoters,  may  from  time  to  time  revoke,  amend,  extend,  or  vary 
any  such  Provisional  Order  by  a  further  Provisional  Order,  to  be  applied 
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for,  made,  and  confirmed  in  like  manner  and  subject  to  the  like 
conditions  as  the  former  Provisional  Order  (s.  16). 

When  a  tramway  has  been  completed  under  the  authority  of  a 
Provisional  Order  by  a  local  authority,  or  where  a  local  authority  has 
acquired  possession  of  any  tramway  under  the  provisions  of  the  Act, 
such  authority  may,  with  the  consent  of  the  Board  of  Trade,  from  time 
to  time  grant  leases,  for  terms  not  exceeding  twenty-one  years,  of  the 
rights  of  user  of  the  tramway,  and  of  demanding  and  taking  the  tolls  and 
charges  authorised ;  or  such  authority  may  leave  the  tramway  open  to 
be  used  by  the  public,  and  may,  in  respect  of  such  user,  demand  and 
take  the  tolls  and  charges  authorised ;  but  the  Act  does  not  authorise 
any  local  authority  to  place  or  run  carriages  on  any  tramway,  and  to 
demand  and  take  tolls  and  charges  in  respect  of  the  use  of  such 
carriages  (s.  19).  Notice  of  the  intention  to  make  any  such  lease  must 
be  advertised,  and  a  copy  of  the  lease  deposited,  according  to  the  regula- 
tions contained  in  Part  I.  of  the  Sched.  C  to  the  Act ;  and  every  such 
lease  must  be  approved  by  the  Board  of  Trade  {ibid.). 

If  the  promoters,  empowered  by  Provisional  Order  to  make  a 
tramway,  do  not,  within  two  years  from  the  date  of  such  Order,  or 
within  any  shorter  period  prescribed  therein,  complete  the  tramway 
and  open  it  for  public  traffic;  or  if  within  one  year,  or  such  shorter 
period  as  may  be  prescribed,  the  works  are  not  substantially  commenced, 
or,  if  having  been  commenced,  they  are  suspended  without  sufficient 
reason,  the  powers  given  by  the  Provisional  Order  to  the  promoters 
cease,  unless  the  time  be  prolonged  by  the  special  direction  of  the 
Board  of  Trade ;  and  a  notice  purporting  to  be  published  by  the  Board 
of  Trade  in  the  London  Gazette,  to  the  effect  that  a  tramway  has  not 
been  completed  and  opened  for  traffic,  or  that  the  works  have  not  been 
substantially  commenced,  or  have  been  suspended  without  sufficient 
reason,  is  conclusive  evidence  of  the  fact  (s.  18  ;  see  rr.  1-5).  Such  a 
notice  is  not,  however,  the  only  evidence  which  the  Court  will  receive, 
and  merely  entering  into  contracts  for  the  purpose  of  carrying  out 
the  undertaking  is  not  a  substantial  commencement  of  the  works  within 
the  meaning  of  the  section  {A.-G.  v.  Bournemouth  Corporation,  [1902] 

2  Ch.  714).  As  to  the  penalties  for  non-completion  of  the  tramway, 
and  the  application  of  the  deposit  made  under  sec.  12  and  rule  20, 
see  rr.  21-24 ;  In  re  Lowestoft,  etc.,  Tramways  Co.,  1877,  6  Ch.  D.  484 ; 
In  re  Tynemouth  Tramway  Co.,  1873,  33  L.  T.  8  ;  In  re  Bradford  Tram- 
ways Co.,  1876,  4  Ch.  D.  18 ;  Ex  parte  Bradford  Tramways  Co.,  [1893] 

3  Ch.  463 ;  In  re  Dudley  Tramways  Co.,  1893,  63  L.  J.  Ch.  108. 

Construction  of  Tramway. — The  tramway  must  be  constructed  on 
such  gauge  as  may  be  prescribed  by  the  Provisional  Order  or  special 
Act,  and  if  no  gauge  is  there  prescribed,  on  such  gauge  as  will  admit  of 
the  use  of  carriages  constructed  for  use  upon  railways  of  a  gauge  of  4  feet 
8|  inches,  and  must  be  laid  and  maintained  in  such  manner  that  the 
uppermost  surface  of  the  rail  is  on  a  level  with  the  surface  of  the  road 
(s.  25).  The  deposited  plans  and  sections  are  binding  so  far,  and  only 
so  far,  as  they  are  incorporated  in  the  Provisional  Order  or  special  Act 
{Edinburgh  Street  Tramways  Co.  v.  Black,  1873,  L.  R.  2  H.  L.  Sc.  336 ; 
North  British  Ely.  Co.  v.  Tod,  1846,  12  CI.  &  Fin.  722).  Before  opening 
the  tramway  for  public  traffic,  the  promoters  must  give  fourteen  days' 
notice  to  the  Board  of  Trade,  and  must  not  open  it  until  it  has  been 
inspected  and  certified  by  the  Board  of  Trade  to  be  fit  for  such  traffic 
(s.  25,  r.  25). 
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The  promoters  may  from  time  to  time  open  and  break  up  any  road, 
for  the  purpose  of  making,  maintaining,  and  renewing  the  tramway  (see 
Hyde  Corporation  v.  Oldham,  etc.,  Tramway  Co.,  1900,  64  J.  P.  596),  but 
before  commencing  to  do  so,  must  give  at  least  seven  days'  notice  to  the 
road  authority,  specifying  the  time  at  which  they  will  commence  the  work, 
and  the  portion  of  the  road  proposed  to  be  opened  or  broken  up ;  and 
they  may  not  open,  break  up,  or  alter  the  level  of  any  road  (see  St.  Luke's 
Vestry  v.  North  Metropolitan  Tramways  Co.,  1876,  1  Q.  B.  D.  760),  except 
under  the  superintendence  and  to  the  reasonable  satisfaction  of  the  road 
authority,  unless  that  authority  neglects  to  give  such  superintendence  at 
the  time  specified  in  the  notice,  or  discontinues  it  during  the  work. 
The  promoters  may  not,  without  the  consent  of  the  road  authority,  open 
or  break  up  at  any  one  time  a  greater  length  than  100  yards  of  any 
road  not  exceeding  a  quarter  of  a  mile  in  length,  and  in  the  case  of  a 
road  exceeding  that  length,  must  leave  an  interval  of  at  least  a  quarter  of 
a  mile  between  any  two  places  at  which  they  open  or  break  up  the  road, 
and  must  not  open  or  break  up  at  any  such  place  a  greater  length  than 
100  yards.  And  where  any  work  which  the  promoters  are  empowered 
to  construct  affects  or  in  any  way  interferes  with  the  structural  works 
of  any  bridge  vested  in  any  person  or  company  distinct  from  the  road 
authority,  or  with  any  railway  or  tramway  crossing  the  road  on  the 
level,  such  work  must  be  constructed  and  maintained  under  the  superin- 
tendence and  to  the  reasonable  satisfaction  of  such  person  or  company, 
or  the  person  or  company  owning  the  railway  or  tramway,  as  the  case 
may  be,  unless  after  notice  given  seven  days  before  the  commencement 
of  the  work  such  superintendence  is  refused  or  withheld  (s.  26).  The 
promoters  must  pay  the  expenses  of  the  superintendence  of  any  road 
authority,  person,  or  company  under  this  section  (ibid.). 

The  portion  of  any  road  opened  or  broken  up  must,  with  all 
convenient  speed,  and  in  all  cases  within  four  weeks  (unless  the  road 
authority  otherwise  consents),  be  restored  to  the  satisfaction  of  the  road 
authority,  and  all  surplus  material  and  rubbish  cleared  away,  by  the 
promoters,  and  in  the  meantime  must  be  fenced  and  watched,  and 
properly  lighted  at  night ;  and  the  promoters  must  pay  the  expenses  of 
the  repair  of  the  road  for  six  months  after  it  is  restored,  so  far  as  such 
expenses  are  increased  by  the  opening  or  breaking  up  (s.  27).  For 
every  offence  against  this  section  the  promoters  are  liable  to  a  penalty 
not  exceeding  £20,  and  a  further  penalty  not  exceeding  £5  for  each  day 
during  which  the  offence  continues  after  the  first  day  (ibid.). 

The  promoters  must  at  all  times  maintain  and  keep  in  good  condition 
and  repair,  with  such  materials  and  in  such  manner  as  the  road  authority 
directs,  so  much  of  any  road  on  which  the  tramway  is  laid  as  lies 
between  the  rails,  and  (where  two  tramways  are  laid  at  a  distance  of  not 
more  than  four  feet  from  each  other)  the  portion  of  the  road  between 
the  tramways,  and  in  every  case  so  much  of  the  road  as  extends  18 
inches  beyond  the  rails  on  each  side  of  the  tramway ;  and  if  the 
promoters  abandon  any  part  of  their  undertaking,  and  take  up  any 
part  of  the  tramway,  they  must  restore  the  road,  and  clear  away 
all  surplus  material  and  rubbish,  within  six  weeks  at  the  most,  unless 
the  road  authority  consents  to  extend  the  time  (s.  28).  If  the  pro- 
moters fail  to  comply  with  the  provisions  of  this  section,  the  road 
authority,  after  seven  days'  notice,  may  itself  do  the  works  necessary 
for  the  repair  and  maintenance  or  restoration  of  the  road,  to  the  extent 
mentioned,  and  the  promoters  must  repay  the  expense  incurred  (ibid.). 
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The  section  imposes  an  obligation  not  merely  to  keep  the  specified 
portion  of  the  road  in  good  repair,  but  to  keep  it  in  a  fit  and  proper 
condition  for  traffic,  as,  for  instance,  by  using  sand  in  frosty  weather 
(Dublin  United  Tramways  Co.  v.  Fitzgerald,  [1903]  A.  C.  99,  where  the 
company  was  held  liable  for  damage  suffered  in  consequence  of  its 
having  neglected  to  take  this  precaution ;  and  see  In  re  Norwich  Cor- 
poration and  Norwich  Electric  Tramway  Co.,  1908,  99  L.  T.  133). 
These  provisions  are  usually  supplemented  by  clauses  in  the  Pro- 
visional Order  or  special  Act,  requiring  the  promoters,  under  penalties, 
to  construct  and  maintain  the  tramway  in  good  condition,  and  also 
providing  for  the  application  of  excavated  materials  (see,  e.g.  In  re 
Norwich  Corporation  and  Norwich  Electric  Tramivay  Co.,  1908,  99  L.  T.  133). 

The  road  authority  and  the  promoters  may  from  time  to  time  enter 
into,  and  alter  or  renew,  contracts  or  arrangements  with  respect  to  the 
paving  and  keeping  in  repair  of  the  whole  or  any  portion  of  any  road 
on  which  the  tramway  is  laid,  and  the  proportion  to  be  paid  by  either 
of  them  of  the  expense  of  such  paving  and  keeping  in  repair  (s.  29). 
Where  a  road  authority  enters  into  a  contract  under  this  section,  by 
which  it  undertakes  the  repair  of  the  road,  the  effect  of  the  contract 
is  to  transfer  to  the  road  authority  any  liability  for  damage  caused 
by  the  non-repair  of  the  road  which  would,  but  for  such  contract,  be 
cast  on  the  promoters  (Barnett  v.  Poplar  Boroii^gh  Council,  [1907]  2  K.  B. 
319;  Alldred  v.  West  Metropolitan  Tramways  Co.,  [1891]  2  Q.  B.  398; 
Howitt  V.  Nottingham  Tramways  Co.,  1883,  12  Q.  B.  D.  16). 

The  promoters  are  empowered  by  sec.  30,  subject  to  the  provisions 
and  restrictions  therein  contained,  where  it  is  necessary  for  the  purpose 
of  constructing,  repairing,  or  renewing  the  tramway,  or  where  it  is 
expedient  for  the  purpose  of  preventing  frequent  interruption  of  the 
traffic  by  repairs  or  works  in  connection  with  the  same,  to  alter  the 
position  of  any  gas  or  water  mains  or  pipes,  or  any  telegraphic  or  other 
tubes,  wires,  or  apparatus.  These  provisions  are  not  confined  to  pipes, 
etc.,  within  the  limits  of  deviation,  and  they  authorise  the  entry,  where 
necessary,  on  private  lands  in  order  to  carry  out  the  alterations  {In  re 
Bhondda  Urban  Council  and  Taff  Vale  Bhj.,  1908,  97  L.  T.  892).  Before 
laying  down  a  tramway  in  a  road  in  which  any  mains  or  pipes,  tubes, 
wires,  or  apparatus  are  laid,  the  promoters  must,  whether  they  contem- 
plate any  such  alteration  or  not,  give  seven  days'  notice  to  the  company 
or  person  owning  or  controlling  the  mains,  pipes,  tubes,  wires  or  apparatus, 
of  their  intention  to  lay  down  or  alter  the  tramway,  and  at  the  same 
time  deliver  a  plan  and  section  of  the  proposed  work ;  and  such  company 
or  person  may  thereupon  give  a  counter-notice  to  the  promoters  requiring 
such  an  alteration  in  the  position  of  the  mains,  pipes,  etc.,  as  may  be 
considered  necessary,  any  difference  as  to  the  necessity  of  the  alteration 
to  be  settled  by  arbitration  (s.  30).  The  arbitrator  has  jurisdiction  to 
order  that  gas  mains  already  laid  down  shall  be  lowered,  so  that  new 
service  pipes  may  be  carried  horizontally  underneath  the  concrete  bed 
of  the  tramway,  and  that  the  mains  shall  be  moved  laterally  to  such 
a  distance  as  to  make  them  accessible  without  interference  with  the 
concrete  bed  {In  re  Ilfwd  Gas  Co.  and  Ilford  U.  C,  1903,  88  L.  T.  236). 
No  definite  time  is  fixed  by  the  section  for  the  giving  of  the  counter- 
notice,  and  it  has  been  held  that  it  need  not  necessarily  be  given  within 
seven  days  from  the  service  of  the  notice,  though  it  must  be  given  before 
the  promoters  have  proceeded  to  the  execution  of  the  proposed  work 
{Hastings  Tramways  Co.  v.  Hastings,  etc..  Gas  Co.,  [1906]  2  Ch.  578). 
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Sec.  31  contains  provisions  for  the  protection  of  sewerage  and  drain- 
age works  where  such  works  are  in  any  way  interfered  with  or  affected 
by  the  tramway  or  works  connected  therewith ;  and  sec.  32  provides 
that  nothing  in  the  Act  shall  take  away  or  abridge  any  power  to  open 
or  break  up  any  road  upon  which  the  tramway  is  laid,  or  any  other 
power  vested  in  any  local  or  road  authority  for  any  of  the  purposes  for 
which  such  authority  is  constituted,  or  in  any  company  or  person  for 
the  purpose  of  laying  down,  repairing,  altering,  or  removing  any  gas 
or  water  pipe,  or  any  telegraphic  or  other  tube,  wire,  or  apparatus ;  and 
that  no  such  authority,  company,  or  person  shall  be  liable  to  pay  com- 
pensation to  the  promoters  or  lessees  for  injury  done  to  the  tramway, 
or  for  loss  of  traffic  or  other  injury  occasioned  by  the  reasonable  exercise 
of  any  such  powers ;  but  such  powers  must  be  exercised  so  as  to  cause 
as  little  detriment  or  inconvenience  to  the  promoters  and  lessees  as 
circumstances  admit,  and  before  the  commencement  of  any  work  whereby 
the  traffic  on  the  tramway  will  be  interrupted,  at  least  eighteen  hours' 
notice  must  (except  in  cases  of  urgency)  be  given  to  the  promoters  and 
lessees  (s.  32;  see  Wolverhampton  Tramways  Co.  v.  Great  Western  Ely. 
Co.,  1887,  56  L.  J.  Q.  B.  190).  If  any  difference  arises  between  the 
promoters  or  their  lessees  on  the  one  hand,  and  any  such  authority, 
company,  or  person,  or  any  authority  to  whom  any  sewer  or  drain 
belongs  on  the  other  hand,  with  respect  to  any  matter  or  thing 
regulated  by  or  comprised  in  the  Act,  such  difference  must  be  settled 
by  a  referee,  to  be  nominated  by  the  Board  of  Trade  on  the  application 
of  either  party  (s.  33 ;  see  R.  v.  Croydon,  etc.,  Tramways  Co.,  1887,  18 
Q.  B.  D.  39 ;  Bristol  Tramways  Co.  v.  Mayor  of  Bristol,  1890,  25  Q.  B.  D. 
427;  Regent's  Canal  Co.  v.  London  County  Council,  1907,  71  J.  P.  201). 
Where  a  special  Act,  incorporating  Parts  II.  and  III.  of  the  Act  of  1870, 
provided  that  in  the  event  of  the  promoters  failing  to  maintain  and  keep 
in  good  repair  a  certain  road  to  the  satisfaction  of  the  road  authority,  tlie 
road  authority  might,  after  notice  to  the  promoters,  do  the  necessary 
work,  and  that  the  reasonable  expenses  incurred,  with  the  addition  of 
5  per  cent.,  should  be  repaid  to  the  authority  by  the  promoters,  it  was 
held  that  no  action  would  lie  for  the  recovery  of  expenses  so  incurred,, 
the  jurisdiction  of  the  Court  being  ousted  by  the  provisions  of  sec.  33 
as  to  arbitration,  and  that  the  objection  might  be  taken  in  the  Court 
of  Appeal,  although  it  had  been  pleaded  or  raised  in  the  Court  of  first 
instance  {Norwich  Corporation  v.  Norwich  Electric  Tramways  Co.,  [1906] 
2  K.  B.  119). 

The  rights  of  the  owners  or  occupiers  of  any  mines  or  minerals  lying 
under  or  adjacent  to  any  road  on  which  the  tramway  is  laid  are  not 
affected  by  the  Act,  nor  are  such  owners  or  occupiers  liable  to  make 
good  or  pay  compensation  for  any  damage  occasioned  to  the  tramway  by 
working  such  mines  or  minerals  in  the  usual  and  ordinary  course  (s.  59). 

Working  of  Tramway. — The  promoters  and  their  lessees  may  usq 
carriages  with  flange  wheels,  or  wheels  suitable  only  to  run  on  the  rails 
of  the  tramway ;  and,  subject  to  the  provisions  of  the  Provisional  Order 
or  special  Act,  they  and  the  licensees  of  the  Board  of  Trade  under  the 
Act  are  entitled  to  the  exclusive  use  of  the  tramway  for  such  carriages 
(s.  34) ;  but  the  right  of  the  public  to  pass  along  or  across  every  part  of 
any  road  upon  which  the  tramway  is  laid,  whether  on  or  off  the  tramway, 
with  carriages  not  having  flange  wheels,  or  wheels  suitable  only  to  run 
on  the  rails,  is  not  taken  away  nor  abridged  by  the  Act,  or  by  any 
by-law  made  under  it  (s.  62);  and  the  promoters  do  not  acquire  any. 
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right  other  than  that  of  user  of  any  road  upon  which  the  tramway  is 
laid  (s.  57).  Nor  does  the  Act  take  away  or  affect  any  power  which 
any  road  authority,  or  the  owners,  commissioners,  undertakers,  or 
lessees  of  any  railway,  tramway,  or  inland  navigation,  may  have  by 
law  to  widen,  alter,  divert,  or  improve  any  road,  railway,  tramway,  or 
inland  navigation,  nor  the  powers  of  the  local  authority  or  police  in  any 
district  to  regulate  the  traffic  of  any  road  upon  which  the  tramway 
is  laid  down ;  and  such  authority  or  police  may  exercise  their  authority 
as  well  on  as  off  the  tramway,  and  with  respect  as  well  to  the  traffic 
of  the  promoters  and  their  lessees  as  to  the  traffic  of  other  persons 
(ss.  60,  61). 

No  carriage  used  on  any  tramway  authorised  after  1870  may  extend 
beyond  the  outer  edge  of  the  wheels  of  such  carriage  more  than  11  inches 
on  each  side ;  and  except  where  otherwise  provided  by  the  Provisional 
Order  or  special  Act,  all  carriages  must  be  moved  by  animal  power  only 
(s.  34).  The  use  of  mechanical  power  is  sometimes  authorised  by  a 
Provisional  Order,  subject  to  such  regulations  as  are  therein  pre- 
scribed, and  to  any  further  regulations  made  from  time  to  time  by 
the  Board  of  Trade.  Steam-engines  authorised  to  be  used  on  a  tram- 
way are  not  locomotives  within  the  meaning  of  sec.  32  of  the  Highways 
and  Locomotives  (Amendment)  Act,  1878,  and  do  not  require  to  be 
licensed  by  the  county  authority  {Bell  v.  Stockton  Tramways  Co.,  1887, 
51  J.  P.  804). 

The  promoters  or  lessees  may  demand  and  take,  in  respect  of  the 
tramway,  tolls  and  charges  not  exceeding  the  sums  specified  in  the 
Provisional  Order  or  special  Act,  subject  to  the  regulations  therein 
specified.  A  list  of  the  tolls  and  charges  authorised  to  be  taken  must 
be  exhibited  in  a  conspicuous  place  inside  and  outside  each  of  the 
carriages  used  on  the  tramway  (s.  45).  The  Provisional  Order  or 
special  Act  generally  provides  that  the  tolls  for  passengers  shall  not 
exceed  one  penny  a  mile,  and  sometimes  requires  workmen's  cars  to  be 
run,  between  certain  specified  times,  at  fares  not  exceeding  a  halfpenny 
a  mile.  Where  it  was  provided  that  the  tolls,  etc.,  should  be  paid  to 
such  persons,  and  at  such  places  upon  or  near  to  the  tramway,  and  in 
such  manner  and  under  such  regulations  as  the  promoters  should  by 
notice  appoint,  it  was  held  that  a  by-law  requiring  every  passenger 
upon  demand  to  pay  the  fare  legally  demandable  for  the  journey  was 
valid  and  reasonable,  and  that  a  passenger  travelling  on  the  tramway 
was  liable  to  pay  the  fare  whenever  it  was  demanded  by  the  conductor, 
though  the  journey  had  not  been  completed  {Eqginton  v.  Pearl,  1873, 
33  L.  T.  428).  A  passenger  who  alights  before  arriving  at  the  destina- 
tion to  which  he  has  paid  his  fare  is  not  entitled  to  proceed  to  the 
destination  by  another  car,  the  contract  being  determined  by  his  alight- 
ing from  the  car  in  which  the  fare  was  paid  (Bastaple  v.  Metcalfe,  [1906] 
2  K.  B.  288). 

Where  a  municipal  corporation  was  empowered  by  a  special  Act  to 
use  tramways  for  the  purpose  of  carrying  passengers  and  conveying  and 
delivering  animals,  goods,  minerals,  and  parcels,  it  was  held  that  that 
authorised  the  delivery  by  cart  or  otherwise  of  goods,  etc.,  carried  on  the 
tramways,  but  that  it  was  ultra  vires  for  the  corporation  to  act  as  carriers 
generally,  or  of  goods  which  had  not  been  carried  over  any  portion  of  the 
tramways  {Att.-Gen.  v.  Manchester  Corporation,  [1906]  1  Ch.  643).  A 
power  to  acquire  and  work  tramways  does  not  authorise  the  running  of 
omnibuses  {London  County  Council  v.  Att.-Gen.,  [1902]  A.  C.  165). 
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Sec.  55  provides  that  the  promoters  or  lessees,  as  the  case  may  be, 
shall  be  answerable  for  all  accidents,  damages,  and  injuries  happening 
through  their  act  or  default,  or  through  the  act  or  default  of  any  person 
in  their  employment,  by  reason  or  in  consequence  of  any  of  their  works 
or  carriages,  and  shall  save  harmless  all  road  and  other  authorities, 
companies,  or  bodies,  and  their  officers  and  servants,  from  all  damages 
and  costs  in  respect  of  such  accidents,  damages,  and  injuries.  It  has 
been  held,  however,  that  the  section  applies  only  to  a  wrongful  act  or 
default,  and  does  not  make  the  promoters  or  lessees  answerable  for 
mere  accident  caused  without  negligence  by  their  use  of  tramcars 
{BrocMehurst  v.  Manchester  Tramways  Co.,  1886,  17  Q.  B.  D.  118;  see 
also  Goldberg  v.  Liverpool  Corpoi^ation,  1900,  82  L.  T.  362 ;  West  v. 
BHstol  Tramways  Co.,  [1908]  2  K.  B.  14 ;  and  cp.  Sadler  v.  South  Stafford- 
shire Tramways  Co.,  1889,  23  Q.  B.  D.  17).  If  the  tramway  is  worked 
by  a  local  authority,  the  negligent  driving  of  its  servants  is  "  neglect  or 
default  in  the  execution  of "  a  "  public  duty  or  authority "  within  the 
meaning  of  sec.  1  of  the  Public  Authorities  Protection  Act,  1893,  and 
consequently  any  action  against  the  local  authority  in  respect  thereof 
must  be  commenced  within  six  months  of  the  negligence,  and  a 
judgment  for  the  defendant  will  carry  costs  as  between  solicitor  and 
client  {Parker  v.  London  County  Council,  [1904]  2  K.  B.  501).  As  to  the 
liability  of  the  promoters  or  lessees  for  assaults  committed  by  their 
servants,  see  Smith  v.  North  Metropolitan  Tramivays  Co.,  1891,  55  J.  P. 
630;  Seymour  v.  Greenwood,  1861,  30  L.  J.  Ex.  327;  Dyer  v.  Munday, 
[1895]  1  Q.  B.  742. 

As  to  the  duty  of  the  promoters  or  lessees  to  carry  His  Majesty's 
mails,  see  the  Conveyance  of  Mails  Act,  1893. 

Licences  to  Use  Tramways. — If  at  any  time  after  a  tramway  has  been 
for  three  years  opened  for  public  traffic  in  any  district,  it  is  represented 
in  writing  to  the  Board  of  Trade  by  the  local  authority  of  such  district, 
or  by  twenty  inhabitant  ratepayers  of  such  district,  or  by  the  road 
authority  of  any  road  in  which  the  tramway  is  laid,  that  the  public  are 
deprived  of  the  full  benefit  of  the  tramway,  the  Board  of  Trade  may 
direct  an  inquiry  by  a  referee,  and  if  the  referee  reports  that  the  truth 
of  the  representation  has  been  proved  to  his  satisfaction,  the  Board  may 
from  time  to  time  grant  licences  to  any  company  or  person  to  use  the 
tramway  or  any  part  thereof,  in  addition  to  the  promoters  or  their 
lessees,  for  such  traffic  as  is  authorised  by  the  Provisional  Order  or 
special  Act,  with  carriages  to  be  approved  by  the  Board,  and  may  at  any 
time  revoke,  alter,  or  modify  any  such  licence  for  good  cause  (ss.  35,  63). 
Every  such  licence  must  be  for  not  less  than  one  year  nor  more  than 
three  years  from  the  date  thereof,  but  may  be  renewed  by  the  Board ; 
and  the  licence  must  direct  the  number  of  carriages  to  be  run  by  the 
licensee,  and  the  mode  in  which,  and  times  at  which,  they  shall  be  run ; 
and  must  specify  the  tolls  to  be  paid  to  the  promoters  or  to  their  lessees 
by  the  licensee  for  the  use  of  the  tramway  (s.  35). 

Every  licensee  must,  on  demand  by  a  duly  authorised  officer  or 
servant  of  the  promoters  or  their  lessees,  give  an  account  in  writing  of 
the  number  of  passengers  conveyed  by  the  carriages  used  by  him  on  the 
tramway ;  and  if  on  demand  any  licensee  fails  to  pay  the  tolls  due,  the 
promoters  or  their  lessees,  to  whom  the  tolls  are  payable,  may  detain 
and  sell  the  licensee's  carriages,  and  retain  out  of  the  proceeds  the  tolls 
payable  (ss.  36,  37).  If  any  licensee  fails  to  give  such  account  to  such 
officer  or  servant  demanding  the  same,  or  with  intent  to  avoid  payment 
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of  any  tolls  gives  a  false  account,  he  is  liable  for  every  such  offence  to 
a  penalty  not  exceeding  £5,  such  penalty  to  be  in  addition  to  any  tolls 
payable  (s.  38).  If  any  dispute  arises  concerning  the  amount  of  the 
tolls  due,  or  concerning  the  charges  occasioned  by  any  detention  or  sale 
of  any  carriage,  it  may  be  settled  by  two  justices  (s.  39). 

A  licensee  is  answerable  for  any  trespass  or  damage  done  by  his 
carriages  or  horses,  or  by  any  of  the  servants  or  persons  employed  by 
him,  to  or  upon  the  tramway,  or  to  or  upon  the  property  of  any  other 
person ;  and,  without  prejudice  to  the  right  of  action  against  the  licensee 
or  any  other  person,  every  such  servant  or  other  person  may  be  convicted 
of  such  trespass  or  damage  before  two  justices,  and  the  justices  may 
assess  the  amount  of  damages  to  be  paid  by  the  licensee  to  the  pro- 
moters, lessees,  or  persons  injured,  provided  the  amount  does  not  exceed 
£50  (s.  40). 

DiscontinuaTice  of  Tramway. — If  at  any  time  after  the  opening  of  a 
tramway  for  traffic  the  promoters  discontinue  the  working  of  such  tram- 
way or  any  part  thereof  for  the  space  of  three  months,  the  Board  of 
Trade  may  by  order  declare  that  the  powers  of  the  promoters  in  respect 
of  such  tramway  or  the  part  thereof  so  discontinued  shall  be  at  an  end, 
and  thereupon  such  powers  of  the  promoters  cease  and  determine,  unless 
they  are  purchased  by  the  local  authority  (s.  41).  This  does  not  apply 
where  the  discontinuance  is  occasioned  by  circumstances  beyond  the 
control  of  the  promoters,  but  the  want  of  sufficient  funds  is  not  considered 
a  circumstance  beyond  their  control  for  this  purpose  {ibid.).  Where  any 
such  order  has  been  made,  the  road  authority  of  the  district  may  at  any 
time  after  the  expiration  of  two  months  from  the  date  of  the  order, 
under  the  authority  of  a  certificate  from  the  Board  of  Trade,  remove  the 
tramway  or  part  of  the  tramway  discontinued,  and  the  promoters  must 
pay  the  expenses  of  such  removal  and  of  the  making  good  of  the  road, 
the  certificate  of  the  clerk  or  other  authorised  officer  of  the  road  authority 
to  be  final  and  ccgiclusive  as  to  the  amount  of  such  expenses  {ibid.). 

Insolvency  of  Promoters. — If  at  any  time  after  the  opening  of  a  tram- 
way for  traffic  it  appears  to  the  local  authority  or  the  road  authority  of 
the  district  that  the  promoters  of  the  tramway  are  insolvent,  so  that  they 
are  unable  to  maintain  the  tramway,  or  work  the  same  with  advantage 
to  the  public,  and  such  road  authority  makes  a  representation  to  that 
effect  to  the  Board  of  Trade,  the  Board  of  Trade  may  direct  an  inquiry 
by  a  referee,  and  if  the  referee  finds  that  the  promoters  are  insolvent, 
the  Board  of  Trade  may,  by  order,  declare  that  the  powers  of  the  pro- 
moters shall,  at  the  expiration  of  six  months  from  the  making  of  the 
order,  be  at  an  end,  and  the  powers  of  the  promoters  cease  and  determine 
accordingly,  unless  they  are  purchased  by  the  local  authority;  and 
thereupon  the  road  authority  may  remove  the  tramway  in  like  manner, 
and  subject  to  the  same  provisions  as  to  the  expenses  of  such  removal, 
as  in  the  case  of  the  discontinuance  of  a  tramway  (s.  42). 

Purchase  of  Tramways. — Where  the  promoters  of  a  tramway  in  any 
district  are  not  the  local  authority,  the  local  authority  may,  within  six 
months  after  the  expiration  of  twenty-one  years  from  the  time  when  the 
promoters  were  empowered  to  construct  the  tramway,  and  within  six 
months  after  the  expiration  of  every  subsequent  period  of  seven  years, 
or  within  three  months  after  any  order  made  by  the  Board  of  Trade 
under  sec.  41  or  sec.  42  {supra),  with  the  approval  of  the  Board  of  Trade, 
require  such  promoters  to  sell  their  undertaking,  or  so  much  of  it  as  is 
within  such  district,  upon  terms  of  paying  the  then  value  (exclusive  of 
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any  allowance  for  past  or  future  profits,  or  any  compensation  for  com- 
pulsory sale,  or  other  consideration  whatsoever)  of  the  tramway,  and  all 
lands,  buildings,  works,  materials,  and  plant  of  the  promoters  suitable 
for  the  purposes  of  such  undertaking  (see  In  re  Manchester  Carriage,  etc., 
Co.  and  Manchester  Corporation,  1902,  87  L.  T.  504),  including  lands,  build- 
ings, etc.,  outside  the  district  of  the  local  authority  (Manchester  Carriage,, 
etc.,  Co.  V.  Swinton  and  Pendlehury   Urban  Council,  [1906]  A.  C.  277), 
such  value  to  be  in  case  of  difference  determined  by  a  referee  nominated 
by  the  Board  of  Trade  on  the  application  of  either  party,  and  the 
expenses  of  the  reference  to  be  borne  and  paid  as  the  referee  directs 
(s.  48 ;  as  to  the  basis  of  valuation,  see  Edinburgh  Tramways  Co.  v.  Lord 
Provost;   London  Tramways  Co.  v.  L.  C.  C,  [1894]  A.  C.  456,  489; 
Manchester  Carriage,  etc.,  Co.  v.  Ashton-under-Lyne  Corporation,  1904, 
68  J.  P.  576 ;  In  re  Southampton  Tramways  Co.  and  Southampton  Corpora- 
tion, 1900,  81  L.  T.  652 ;  North  Metropolitan  Tramways  Co.  v.  Ley  ton 
Urban  Council,  1908,  98  L.  T.  792).     In  In  re  London,  Deptford,  etc..  Tram- 
ways Co.  and  L.  C.  C,  [1905]  1  K.  B.  316,  a  tramway  had  been  laid 
through  certain  narrow  streets,  and  it  had  become  the  practice,  between 
the  time  when  the  tramway  company  had  acquired  its  statutory  powers 
and  the  giving  of  the  notice  to  purchase  by  the  local  authority,  to 
enforce  a  condition  requiring  tramway  promoters  in  the  case  of  narrow 
streets  to  contribute  towards  the  cost  of  widening  them.     It  was  held 
that  the  amount  which  the  company  would  have  had  to  so  contribute  if 
such  a  condition  had  been  imposed  ought  not  to  be  taken  into  con- 
sideration in  assessing  the  value  of  the  undertaking.     The  local  authority 
has  power  under  this  section,  within  six  months  after  the  expiration  of 
twenty-one  years  from  the  time  when  the  promoters  were  authorised  to 
construct  the  tramway,  to  require  the  promoters  to  sell  such  portions  of 
their  system  of  tramways  as  are  within  the  district  of  such  authority, 
though  the  tramways  were  constructed  under  powers  of  different  dates, 
and  as  to  some  of  them  no  right  of  purchase  has  arisen  {North  Metropolitan 
Tramways  Co.  v.  L.  C.  C,  1896,  60  J.  P.  23). 

Where  a  tramway  in  any  district  has  been  opened  for  traffic  for  a 
period  of  six  months,  the  promoters  may,  with  the  consent  of  the  Board 
of  Trade,  sell  their  undertaking  to  any  persons,  corporation,  or  company, 
or  to  the  local  authority  of  such  district ;  and  when  any  such  sale  has 
been  made,  all  the  rights,  powers,  and  obligations  of  the  promoters  in 
respect  to  the  undertaking  sold,  are  vested  in,  and  may  be  exercised  by, 
and  attach  to  the  purchasers,  in  like  manner  as  if  such  tramway  had 
been  constructed  by  such  purchasers  under  powers  conferred  upon  them 
by  Provisional  Order  or  special  Act  (s.  44). 

By-Laws. — Subject  to  the  provisions  of  the  Provisional  Order  or 
special  Act,  the  local  authority  of  the  district  in  which  the  tramway  is 
laid  down  may  make  regulations  as  to  the  rate  of  speed  to  be  observed 
in  travelling  upon  the  tramway;  the  stopping  of  carriages  using  the 
tramway,  and  the  distances  at  which  they  shall  be  allowed  to  follow  one 
after  the  other ;  and  the  traffic  on  the  road  in  which  the  tramway  is  laid ; 
and  the  promoters  and  their  lessees  may  make  regulations  for  prevent- 
ing the  commission  of  any  nuisance  in  or  upon  any  carriage,  or  in  or 
against  any  premises  belonging  to  them,  and  for  regulating  the  travel- 
ling in  or  upon  any  carriage  belonging  to  them.  And  for  better  enforc- 
ing the  observance  of  such  regulations,  the  local  authority  and  promoters 
respectively  may  make  by-laws,  and  from  time  to  time  alter  or  repeal 
such  by-laws,  and  make  new  by-laws,  provided  that  such  by-laws  be.  not 
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repugnant  to  the  law.  Notice  of  the  making  any  such  by-law  must  be 
duly  advertised,  in  accordance  with  the  regulations  contained  in  Part  II. 
of  Sched.  C  to  the  Act ;  and  not  less  than  two  months  before  the  by- 
law comes  into  operation  a  copy  thereof  must  be  sent  to  the  Board  of 
Trade,  and  be  delivered  to  the  promoters  if  made  by  the  local  authority, 
and  to  the  local  authority  if  made  by  the  promoters ;  and  the  Board  of 
Trade  may  disallow  any  such  by-law  at  any  time  before  the  expiration 
of  the  two  months  (s.  46).  Any  such  by-law  may  impose  reasonable 
penalties  for  offences  against  the  same,  not  exceeding  40s.  for  each  offence, 
with  or  without  further  penalties  for  continuing  offences,  not  exceeding 
10s.  for  every  day  during  which  the  offence  continues  (s.  47). 

A  by-law  made  by  the  promoters,  requiring  that  every  passenger 
shall  deliver  up  his  ticket  when  required  to  do  so,  or  pay  the  fare  for 
the  distance  travelled,  and  imposing  a  penalty  for  breach  thereof,  is  a 
valid  and  reasonable  by-law ;  and  a  passenger  who  refuses  to  show  his 
ticket,  or  refuses  to  deliver  it  up  on  the  ground  that  his  journey  has 
not  terminated,  or  who,  having  lost  or  inadvertently  destroyed  his  ticket, 
refuses  to  pay  the  fare  for  the  distance  travelled,  is  liable  to  the  penalty 
imposed  by  such  by-law  {Heap  v.  Day,  1885,  34  W.  E.  627 ;  Hanks  v. 
Bridgman,  [1896]  1  Q.  B.  253;  Lowe  v.  Volp,  [1896]  1  Q.  B.  256;  Hunt 
V.  Green,  1907,  96  L.  T.  23 ;  cp.  Wilson  v.  Fearnley,  1905,  92  L.  T. 
647). 

The  local  authority  has  the  like  power  of  making  and  enforcing 
rules  and  regulations,  and  of  granting  licences  with  respect  to  all  car- 
riages using  the  tramway,  and  to  all  drivers,  conductors,  and  other 
persons  having  charge  of  or  using  the  same,  and  to  the  standings  for 
the  same,  as  it  is  for  the  time  being  entitled  to  make,  enforce,  and  grant 
in  the  case  of  hackney  carriages  (s.  48).  It  is  competent  to  the  local 
authority  to  make  and  enforce  a  by-law  under  this  section,  for  regulat- 
ing the  number  of  passengers  to  be  carried,  and  the  extent  of  accommo- 
dation to  be  afforded  to  them ;  and  the  assent  of  the  promoters  or  their 
lessees  is  not  necessary  to  the  validity  of  such  by-law  {Smith  v.  Butler, 
1885,  16  Q.  B.  D.  349).  A  passenger  who  is  incommoded  by  an  exces- 
sive number  of  passengers  may  prosecute  a  conductor  for  breach  of  any 
such  by-law,  whether  made  by  the  local  authority  or  by  the  promoters 
{Badcoch  v.  Sanhey,  1890,  54  J.  P.  564). 

Where  the  Provisional  Order  authorises  the  use  of  mechanical  power, 
it  usually  empowers  the  Board  of  Trade  from  time  to  time  to  make  by- 
laws for  regulating  the  use  thereof.  As  to  the  liability  of  the  driver  of 
an  engine  on  the  tramway,  for  breach  of  a  by-law  enacting  that  no 
steam  shall  be  emitted  from  the  engine,  see  Hartley  v.  Wilkinson,  1885, 
49  J.  P.  726. 

Offences. — If  any  person  wilfully  obstructs  any  person  acting  under 
the  authority  of  the  promoters  in  the  lawful  exercise  of  their  powers  in 
setting  out  or  making,  repairing,  or  renewing  the  tramway,  or  defaces 
or  destroys  any  mark  made  for  the  purpose  of  setting  out  the  line  of 
the  tramway,  or  damages  or  destroys  any  property  of  the  promoters, 
their  lessees  or  licensees ;  or,  without  lawful  excuse,  wilfully  interferes 
with,  removes,  or  alters  any  part  of  the  tramway  or  works  connected 
therewith,  or  places  or  throws  any  stones,  dirt,  or  other  material  on 
any  part  of  the  tramway,  or  does  or  causes  to  be  done  anything  in  such 
manner  as  to  obstruct  any  carriage  using  the  tramway  (see  Hartley 
V.  Chadivick,  1904,  68  J.  P.  512),  or  to  endanger  the  lives  of  persons 
therein  or  thereon,  he  is  liable  for  every  such  offence  (in  addition  to 
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any  proceedings  by  way  of  indictment  or  otherwise  to  which  he  may  be 
sui>ject)  to  a  penalty  not  exceeding  £5  (ss.  49,  50). 

If  any  person  travelling  or  having  travelled  on  any  tramway  avoids 
or  attempts  to  avoid  payment  of  his  fare,  or,  having  paid  his  fare  for 
a  certain  distance,  wilfully  proceeds  beyond  such  distance,  and  avoids 
or  attempts  to  avoid  payment  of  the  additional  fare,  or  wilfully  neglects 
on  arriving  at  the  point  to  which  he  has  paid  his  fare  to  quit  the  car- 
riage, he  is  liable  for  every  such  offence  to  a  penalty  not  exceeding  40s. 
(s.  51);  and  any  officer  or  servant  of  the  promoters  or  their  lessees  may 
seize  and  detain  any  person  discovered  either  in  or  after  committing  or 
attempting  to  commit  any  such  offence,  and  whose  name  or  residence 
is  unknown,  until  such  person  can  conveniently  be  taken  before  a  justice 
(s.  52).  As  to  the  liability  of  the  promoters  or  their  lessees  for  an 
unjustifiable  prosecution  or  detention  by  their  officers  or  servants  of  a 
passenger  under  these  sections,  see  Furlong  v  South  London  Tramways 
Co.,  1884,48  J.P.  329 ;  Charleston  v.  London  Tramways  Co.,  1888,  36  W.R. 
367  ;  Bayson  v.  South  London  Tramioays  Co.,  [1893]  2  Q.  B.  304;  Knight 
v.  North  Met.  Tramways  Co.,  1898,  14  T.  L.  E.  286;  and  see  Principal 
AND  Agent. 

No  person  is  entitled  to  carry  or  to  require  to  be  carried  on  any 
tramway  any  goods  of  a  dangerous  nature,  and  any  person  sending  by 
a  tramway  any  such  goods  without  distinctly  marking  their  nature  on 
the  outside  of  the  package,  or  otherwise  giving  notice  in  writing  to  the 
bookkeeper  or  other  servant  with  whom  they  are  left  at  the  time  of 
such  sending,  is  liable  to  a  penalty  not  exceeding  £20  for  every  such 
offence  (s.  53).  There  must  be  guilty  knowledge  on  the  part  of  the 
sender  to  constitute  an  offence  under  this  section  {Hearne  v.  Carton, 
1859,  2  El.  &  El.  66). 

If  any  person  (except  under  a  lease  from  or  by  agreement  with  the 
promoters,  or  under  licence  from  the  Board  of  Trade,  as  provided  by  the 
Act)  uses  a  tramway  or  any  part  thereof  with  carriages  having  flange 
■wheels  or  other  wheels  suitable  only  to  run  on  the  rail  of  such  tramway, 
he  is  liable  for  every  such  offence  to  a  penalty  not  exceeding  £20  (s.  54). 
Where  an  omnibus  proprietor  attached  to  his  vehicle  a  lever  with  arms 
having  a  small  revolving  roller  which  the  driver  might  drop  into  the 
groove  of  the  rail  at  the  side  of  each  forewheel  when  on  the  tramway, 
such  rollers  operating  when  down  as  a  flange  at  the  point  of  contact 
with  the  rails,  but  when  withdrawn  by  means  of  the  lever,  leaving  the 
vehicle  free  to  travel  over  any  part  of  the  road,  it  was  held  that  the 
oise  of  such  contrivance,  though  it  did  not  cause  an  obstruction  to 
the  tramway,  was  an  offence  under  the  section  {Cottam  v.  Guest,  1880, 
6  Q.  B.  D.  70). 

Military  and  Naval  Tramways. — Provisions  are  made  by  the  Mili- 
tary Tramways  Act,  1887,  50  &  51  Vict.  c.  65,  and  the  Naval  Works 
Act,  1899,  62  &  63  Vict.  c.  42,  for  the  construction  of  tramways  for 
military  and  naval  purposes.  By  sec.  3  of  the  Military  Tramways  Act, 
1887,  which  does  not  extend  to  Ireland  (s.  2),  the  Board  of  Trade  may, 
on  the  application  of  a  Secretary  of  State,  grant  Provisional  Orders 
authorising  the  construction  and  maintenance  of  tramways  on  any  land 
belonging  to  the  Secretary  of  State  or  acquired  by  him  for  the  purpose, 
and  the  working  and  using  by  him  of  such  tramways.  As  regards  the 
construction  and  maintenance  of  tramways  so  authorised  along  or  across 
.any  road,  the  Board  of  Trade  must  insert  in  the  Provisional  Order 
either   sees.   26  to  33  of  the   Tramways  Act,  1870,  subject   to  such 
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modifications  as  may  be  considered  necessary  or  proper ;  or  such  other 
provisions  with  respect  to  the  matters  referred  to  in  the  said  sections 
as  may  be  considered  necessary  or  proper ;  and  as  regards  all  of  the 
tramways  so  authorised,  the  Board  of  Trade  must  insert  in  the  Provisional 
Order  such  sections  of  the  Act  of  1870,  with  or  without  modifications, 
and  such  other  provisions  as  seem  to  them  necessary  or  proper  for  the 
protection  of  the  local  and  road  authorities,  and  the  public,  and  any 
persons  whose  interests  might  be  affected  by  the  construction  or  user 
of  the  tramways,  as  well  as  for  giving  suitable  powers  to  the  Secretary 
of  State  and  persons  acting  under  his  direction  (s.  4).  The  Provisional 
Order  may  authorise  the  acquisition,  with  the  approval  of  the  Treasury, 
of  lands  required  for  the  purpose  of  the  tramways,  and  for  that  purpose 
the  provisions  of  the  Lands  Clauses  Acts  may  be  incorporated  subject 
to  such  modifications  as  may  seem  expedient  (s.  5) ;  and  may  impose 
such  penalties  as  to  the  Board  of  Trade  may  seem  necessary  or  proper 
on  persons  injuring,  obstructing,  or  trespassing  on  any  of  the  tramways, 
or  carriages  used  thereon,  or  in  any  way  contravening  the  Provisional 
Order  (s.  7). 

The  Provisional  Order,  when  made,  must  be  published  in  the  London 
Gazette  and  in  such  other  manner  by  deposit  and  advertisement  as  to 
the  Board  of  Trade  may  seem  proper ;  and  if,  within  one  month  after 
the  publication,  a  petition  against  it  is  presented  to  the  Board  of  Trade 
by  a  local  or  road  authority  affected,  or  by  the  owner  or  occupier  of 
any  land  the  Secretary  of  State  is  authorised  to  acquire,  and  is  not 
withdrawn,  the  Provisional  Order  requires  the  confirmation  of  Parlia- 
ment as  in  the  case  of  a  bill  for  a  special  Act  (s.  10  (1)  and  (2)).  Where 
no  such  petition  has  been  received  by  the  Board  of  Trade  within  one 
month  after  publication,  or  where  every  petition  so  received  has  been 
withdrawn,  the  Provisional  Order  may  be  confirmed  by  Order  in  Council, 
and  is  thereupon  as  effective  as  if  confirmed  by  Act  of  Parliament 
(s.  10  (3)).  Any  Provisional  Order  may  be  from  time  to  time  revoked, 
amended,  or  extended,  on  the  application  of  the  Secretary  of  State, 
by  a  further  Provisional  Order  to  be  confirmed  in  like  manner 
(8.  10  (4)). 

The  Secretary  of  State  may  work  and  use  the  tramways  authorised, 
and,  subject  to  the  provisions  of  the  Provisional  Order  and  of  the  Act, 
has  the  exclusive  right  to  use  them  for  carriages  with  flange  wheels  or 
other  wheels  suitable  only  to  run  on  the  rail  prescribed.  All  carriages 
must  be  moved  by  the  power  prescribed,  and  if  no  power  is  prescribed,^ 
by  animal  power  only.  Any  person  who,  except  under  the  authority 
of  a  Provisional  Order  made  under  the  Act,  uses  any  of  the  tramways 
with  carriages  having  flange  wheels  or  other  wheels  suitable  only  to 
run  on  the  rail  of  the  tramway,  is  liable  to  a  penalty  not  exceeding  £20 
(s.  6).  With  the  approval  of  the  Board  of  Trade,  by-laws  and  regula- 
tions may  from  time  to  time  be  made  by  the  Secretary  of  State  with 
regard  to  the  traffic  on  and  use  of  tramways  on  which  steam  or  other 
mechanical  power  is  authorised  to  be  used,  for  the  purpose  of  securing 
to  the  public  reasonable  protection  against  danger  (s.  8).  Penalties 
imposed  by  any  such  by-law  or  regulation,  or  by  the  Provisional  Order, 
must  not  exceed  £5  for  each  offence,  or  in  the  case  of  a  continuing 
offence,  £5  for  the  first  day,  and  £1  for  every  additional  day  during 
which  the  offence  continues  (s.  9). 

The  local  authority  of  the  district  or  any  other  person  may  apply 
to  the  Board  of  Trade  for  a  Provisional  Order  authorising  the  applicant 
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to  use  in  addition  to  the  Secretary  of  State  any  tramway  constructed 
by  him  along  any  road,  in  the  same  manner  and  subject  to  the  same 
conditions  as  if  the  appHcation  were  for  a  Provisional  Order  authorising 
the  construction  of  tramways  under  the  Tramways  Act,  1870,  but  the 
Secretary  of  State  must  be  given  notice  of  any  such  intended  appli- 
cation; and  the  Board  of  Trade,  on  such  application,  may  grant  a 
Provisional  Order  authorising  the  use  of  the  tramways  on  such  payment 
and  subject  to  such  conditions  as  may  be  thought  expedient,  or  if  the 
Secretary  of  State  so  desires,  must,  by  the  Provisional  Order,  provide 
for  the  sale  of  the  tramways  by  the  Secretary  of  State  to  the  applicant 
in  such  manner  and  subject  to  such  conditions  as  to  user  by  the  Secretary 
of  State  and  otherwise  as  may  be  deemed  expedient  (s.  11). 

By  sec.  2  of  the  Naval  Works  Act,  1899,  the  powers  given  to  a 
Secretary  of  State  by  the  Military  Tramways  Act,  1887,  are  extended 
to  the  Admiralty. 

Transept. — This  word  (from  the  Latin  trans,  across,  and 
septum,  an  enclosure)  indicates  the  transversal  part  of  a  church,  or  the 
part  which  crosses  at  right  angles  to  the  greatest  length,  and  between 
the  nave  and  the  choir.  In  Gothic  churches  the  ends  of  this  part 
sometimes  project  very  much.  Though  usually  called  the  transepts, 
these  ends  are  more  properly  styled  the  arms  of  the  transept.  As  to 
the  right  of  possession  of  the  transept,  that  is  prinid  facie  in  the  incum- 
bent and  churchwardens  {Griffin  v.  Dighton,  1864,  5  B.  &  S.  93).  The 
lord  of  the  manor  or  other  person  may,  however,  establish  a  peculiar 
property  therein  {Francis  v.  Ley,  1614,  Cro.  Jac.  366;  79  E.  R.  314; 
cp.  Chapman  v.  Jones,  1869,  L.  R.  4  Ex.  273).  See  also  Aisle; 
Chancel. 

Transfer. — To  convey  or  make  over  something  to  another, 
not  necessarily  absolutely;  also  the  document  by  which  property  is 
transferred. 

A  memorandum  by  way  of  equitable  sub-mortgage  given  by  the 
transferee  of  a  registered  bill  of  sale,  accompanying  a  deposit  of  the 
registered  bill  of  sale,  is  a  "  transfer  or  assignment "  within  sec.  10  of 
the  Bills  of  Sale  Act,  1878,  and  therefore  need  not  be  registered  {Exparte 
Turquand  ;  In  re  Parker,  1885,  14  Q.  B.  D.  636).  The  word  "  transfer  " 
in  sec.  4  of  the  last-mentioned  statute  "  means  a  document  which  though 
not  in  form  a  bill  of  sale  assumes  to  transfer  the  property  in  goods 
in  the  same  way  as  a  bill  of  sale  would"  {'per  Lord  Esher,  M.R.,  in 
Ex  parte  Huhbard ;  In  re  Hardwick,  1886,  17  Q.  B.  D.  690,  696) ;  a  docu- 
ment accompanying  an  actual  pledge  of  goods  is  therefore  not  a 
"  transfer  "  so  as  to  require  registration  {ibid.). 

See  also  Stroud,  Jud.  Diet,  for  the  use  of  the  word  in  other 
connections. 

Transfer  of  Causes. — Under  the  Judicature  Acts  and 
Rules  extensive  powers  are  given  for  the  transfer  of  causes  in  the  High 
Court  from  one  division  to  another,  or  from  one  judge  to  another. 
Order  49  contains  the  rules  bearing  upon  this  subject;  by  rule  1  of 
which  the  Lord  Chancellor  is  empowered  to  direct  the  transfer  of  causes 
or  matters  from  one  division  to  another,  or  from  one  judge  to  another  of 
the  Chancery  Division,  subject  to  the  consent  of  the  president  of  the 
division  from  or  to  which  the  transfer  is  proposed  to  be  made.     It  is 
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not  usual,  however,,  to  apply  to  the  Lord  Chancellor  for  an  order  for 
transfer  from  one  division  to  another,  as  under  rule  3  such  a  transfer 
may  be  made  by  the  Court  or  a  judge  of  the  division  to  which  the 
cause  or  matter  is  assigned,  provided  the  consent  of  the  president  of 
the  division  to  which  the  transfer  is  proposed  to  be  made  is  obtained. 
In  the  Chancery  Division  causes  may  also  be  transferred  from  one  judge 
to  another  for  the  purpose  of  trial  only  (r.  2).  Where  the  judge,  having 
jurisdiction  in  companies  winding  up,  has  made  an  order  to  wind  up  a 
company,  he  has  power  to  order  the  transfer  to  himself  of  any  cause  or 
matter  pending  in  any  other  Court  or  Division  against  such  company. 
The  same  rule  applies  where  any  judge  of  the  Chancery  Division  makes 
an  order  for  the  administration  of  the  assets  of  any  testator  or  intestate 
(Order  49,  r.  5).  An  application  to  the  Lord  Chancellor  for  an  order  for 
transfer  is  made  by  petition,  which,  when  the  consent  of  all  parties  is 
obtained,  is  left  with  the  Lord  Chancellor's  secretary  at  the  House  of 
Lords ;  other  applications  for  transfer  are  made  by  summons  in  chambers. 
In  the  King's  Bench  Division  a  Master  has  power  to  make  the  order 
(E.  S.  C,  June,  1908,  Order  54,  r.  12;  see  Order  49;  and  notes  to  that 
order  in  Annual  Practice). 

Transfer  of  Land.— See  Land  Transfek. 

Transitory  Actions. — See  Venue. 

Translation. — The  removal  of  a  bishop  from  one  diocese. 
Upon  a  translation  the  same  ceremonies  are  observed  as  on  the 
creation  of  a  bishop,  with  this  exception,  that  consecration  is  not 
requisite,  because  the  bishop  has  been  consecrated  before.  See  Bishop  ; 
Conge  d'Elire. 

As  to  copyright  in  translations  of  books,  see  Copyright. 

Transmit. — In  sec  33  of  the  Corrupt  and  Illegal  Practices 
Prevention  Act,  1883,  the  word  "transmit"  is  equivalent  to  "send"  or 
"remit,"  and  does  not  mean  "lodge;"  therefore  a  return  of  election 
expenses  sent  off  within  the  time  specified  by  the  section  has  been  duly 
"  transmitted  "  to  the  returning  officer,  although  it  may  not  be  received 
by  him  till  after  the  expiration  of  the  time  mentioned  (Mackinnon  v. 
Clark,  [1898]  2  Q.  B.  251). 

Transportation. — 1.  At  common  law  there  was  no  legal 
method  of  expelling  a  subject  from  the  realm  or  removing  him  over 
seas,  except  by  the  procedure  on  Abjuration.  "  No  power  on  earth, 
except  the  authority  of  Parliament,  can  send  a  subject  out  of  England, 
not  even  a  criminal  out  of  the  land  against  his  will "  (Hawk,  F.  C,  bk.  ii. 
c.  33,  s.  137).  The  only  apparent  exception  to  this  is  the  right  of 
Impressment. 

2.  The  practice  of  transporting  criminals  arose  on  the  plantation 
of  America.  It  was  at  first  effected  under  royal  warrant  or  under 
indenture  or  contract  entered  into  by  the  offender  to  escape  the 
penalties  incurred  on  conviction  for  crime.  The  practice  was  adopted 
in  imitation  of  Spanish  modes  of  colonisation,  and  was  first  authorised 
by  Statute  39  Eliz.  c.  4. 

3.  The  next  step  was  to  reprieve  felons  within  clergy  on  the  under- 
standing that  they  would  petition  to  be  transported  to  America.     The 
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transportation  was  effected  by  conditional  pardon  and  indentures  of 
bond  service  for  a  term  of  years.  The  procedure  in  use  in  1665  is 
detailed  in  Kelyng  (ed,  Loveland),  p.  4.  The  practice  was  recognised  as 
lawful  in  cases  of  felony  in  sec.  13  of  the  Habeas  Corpus  Act,  1679. 
Until  1824  in  England  and  Scotland  (5  Geo.  iv.  c.  84,  s.  2),  and  in  1849 
in  Ireland  (12  &  13  Viet.  c.  27),  it  was  not  legal  to  commute  on  a  sentence 
of  capital  punishment  for  transportation  for  another  punishment,  except 
by  consent  of  the  convict  (see  Gavan  Duffy,  Life  in  Two  Hemispheres, 
vol.  i. ;  Forsyth,  p.  462). 

4.  From  1717  (4  Geo.  i.  c.  11)  until  1853  (16  &  17  Vict.  c.  99)  trans- 
portation could  be  effected  under  sentence  of  a  Court  of  justice  in  respect 
of  a  number  of  felonies.  The  convicts  were  sent  to  North  America  or 
the  West  Indies  until  1776.  For  a  time  thereafter  they  were  sent  (under 
16  Geo.  III.  c.  43)  to  West  Africa,  and  from  1788  till  1853  to  Australia. 
In  1853  the  old  system  was  superseded,  except  as  to  the  detention  and 
treatment  of  persons  already  transported,  which  was  regulated  by  the 
Transportation  Act,  1824,  5  Geo.  iv.  c.  84,  and  penal  servitude  was  sub- 
stituted, but  in  a  manner  which  still  permits  the  sending  of  persons 
sentenced  to  serve  their  time  abroad.  See  Penal  Servitude.  In  1857 
transportation  as  a  sentence  of  a  Court  was  prohibited  (20  &  21  Vict. 
c.  3).  Transportation  is  one  of  the  punishments  prescribed  under  the 
Indian  Penal  Code ;  see  sec.  53. 

Transvaal. — Area. — The  Transvaal  is  bounded  on  the  north  by 
Ehodesia  {q.v.),  on  the  east  by  Portuguese  East  Africa  (see  Portugal) 
and  the  Swaziland  Protectorate  {q.v.),  on  the  south  by  Natal  and  the 
Orange  River  Colony  {q.v.),  and  on  the  west  by  Cape  Colony  and  the 
Bechuanaland  Protectorate  (see  Cape  of  Good  Hope).  The  total  area 
of  the  colony  is  111,196  square  miles,  or  somewhat  smaller  than  the 
United  Kingdom. 

The  First  Smith  African  Republic. — On  the  annexation  of  Natal  {q.v.) 
by  Great  Britain  in  1842  some  Boer  emigrants  settled  in  the  Transvaal, 
and  ten  years  later  Great  Britain,  by  the  Sand  River  Convention  of 
January  17,  1852  (Hertslet's  State  Papers,  vol.  liv.  p.  1112),  agreed  not 
to  interfere  with  the  internal  arrangements  of  the  Transvaal,  which  was 
formed  into  three  independent  Boer  communities,  six  years  later  united 
under  the  name  of  the  South  African  Republic. 

The  First  Tratisvaal  Colony. — Owing  to  the  constant  friction  between 
the  Boers  and  the  natives,  and  the  unsettled  state  of  affairs  consequent 
thereon,  the  Transvaal  was  annexed  to  Great  Britain  by  Proclamation  of 
April  12,  1877  (Hertslet's  State  Papers,  vol.  Ixviii.  p.  140),  and  by  Letters 
Patent  of  November  8,  1879,  an  Executive  Council  and  Legislative 
Assembly  were  established  {ibid.,  vol.  Ixx.  p.  1259). 

The  Second  Eepublic. — At  the  end  of  1880  the  Boers  revolted,  and 
after  the  British  defeat  at  Majuba  in  1881  the  Transvaal  was,  in 
accordance  with  the  Pretoria  Convention  of  August  8,  1881  {ibid., 
vol.  Ixxii.  p.  900),  granted  self-government,  the  Imperial  Government 
retaining  the  control  of  foreign  relations  as  Suzerain,  and  a  British 
Resident  was  appointed  to  control  native  affairs  and  act  as  Consul- 
General.  By  the  London  Convention  of  February  27,  1884  {ibid., 
vol.  Ixxv.  p.  5),  amending  the  Pretoria  Convention,  the  office  of  British 
Resident  was  abolished,  and  the  control  of  native  affairs  handed  over 
to  the  Boers,  but  the  British  Suzerainty  was  maintained.  Shortly 
after  the  Boers  seized  a  large  portion  of  Zululand,  which  was  formed 
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into  the  New  Republic  and  incorporated  in  the  South  African  Republic 
in  1888  (see  Hertslet's  State  Papers,  vol.  Ixxiii.  pp.  830,  833).  Boer 
attempts  to  strike  into  Rhodesia  in  1890,  and  absorb  Swaziland  in 
1894,  were  only  checked  with  difficulty.  The  position  of  the  Uit- 
landers  or  settlers  in  the  Transvaal  went  from  bad  to  worse,  and  a 
revolutionary  movement  in  1895-6,  of  which  the  Jameson  Raid  was 
the  outcome,  had  to  be  suppressed.  No  improvement  being  made  in 
the  condition  of  the  Uitlanders,  as  President  Kruger  proved  obdurate,  the 
Imperial  Government  intervened,  and,  no  satisfactory  arrangement  being 
come  to,  war  broke  out  in  October  1899,  the  Orange  Free  State  (see 
Orange  River  Colony)  joining  the  Transvaal  as  an  active  ally. 

Annexation  to  His  Majesty's  Dominions. — By  Proclamation  of  Sep- 
tember 1,  1900  (St.  R.  &  O.',  1904,  vol.  xiii.,  "Transvaal,"  p.  1),  the 
Transvaal  was  annexed  to  His  Majesty's  dominions,  but  military 
operations  continued  until  the  Peace  of  Vereeniging,  May  1902.  By 
Letters  Patent  of  November  29,  1902  {ibid.,  vol.  ix.,  "Natal,"  p.  8), 
the  Transvaal  provinces  of  Utrecht,  Vryheid,  and  part  of  Wakker- 
strooni  were  annexed  to  Natal  {q.'o.). 

Constit^Uion. — By  Letters  Patent  of  August  2,  1901,  and  by  further 
Letters  Patent  of  September  23,  1902  (ihid.,  vol.  xiii.,  "Transvaal,"  p.  2), 
superseding  the  1901  ones,  provision  was  made  for  the  government  of 
the  Transvaal  and  the  establishment  of  a  Legislative  and  Executive 
Council,  whose  members  were  appointed  by  the  Crown.  Under  this 
arrangement  the  colony  was  of  the  first  or  strict  "  Crown  Colony " 
tvpe  (see  article  Colony,  Vol.  III.  p.  193).  By  Letters  Patent  of 
March  31,  1905  (St.  R.  &  0.,  1905,  p.  1455),  provision  was  made  for 
the  constitution  of  a  Legislative  Assembly  with  from  six  to  nine 
official,  and  from  thirty  to  thirty-five  elected  members,  i.e.  the  con- 
stitution was  given  representative  institutions  (see  ibid.).  But  this 
constitution  was  never  brought  into  force,  and  at  the  end  of  the 
following  year  these  Letters  Patent  were  revoked  and  responsible 
government  granted  to  the  colony. 

By  Letters  Patent  of  December  6,  1906  (St.  R.  &  0.,  1906,  p.  895), 
responsible  government  was  established  in  the  Transvaal,  and  by  Letters 
Patent  of  the  same  date  (ibid.,  p.  938),  the  office  of  Governor  and 
Commander-in-Chief  of  the  colony  was  re-constituted  to  meet  the 
new  circumstances.  The  legislature  consists  of  two  houses — a  Legis- 
lative Council  and  a  Legislative  Assembly.  The  new  constitution  is 
identical  with  that  of  the  Orange  River  Colony  (q.v.),  save  that  both 
Houses  of  the  legislature  are  larger — the  Council  having  sixteen,  and 
the  Assembly  sixty-five  members,  and  special  provision  (not  occurring 
in  the  Orange  River  Letters  Patent)  is  made  as  to  Labour  Ordinances 
(Art.  L  of  Letters  Patent). 

Inter-Colonial  Council. — This  body,  which  advises  the  High  Commis- 
sioner for  South  Africa  as  to  the  common  expenditure  of  the  Transvaal  and 
the  Orange  River  Colony  (q.v.),  is  dealt  with  in  the  article  on  that  colony. 

Laws. — Roman-Dutch  law,  as  modified  by  local  Ordinances,  is  (as  in 
the  Orange  River  Colony  (q.v.)  as  to  the  Roman-Dutch  law)  the  law 
of  the  Transvaal.  The  laws  of  the  colony  were,  under  the  High  Com- 
missioner's Instructions,  revised  up  to  the  end  of  1900,  and  published  in 
1901  in  one  volume  with  an  index ;  an  annual  volume  of  Ordinances  is 
also  published.  The  Criminal  Procedure  Code  of  1903  is  ably  dealt  with 
in  an  article  by  Mr.  W.  F.  Craies  in  the  Journal  of  Comparative  Legisla- 
tion, vol.  v.  (N.  S.)  p.  154. 
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Courts  of  Law. — The  Supreme  Court  of  the  Transvaal  was  established 
by  Proclamation  No.  14  of  1902,  and  is  now  regulated  by  Ordinance 
No.  2  of  1902  as  amended.  It  consists  of  a  Chief  Justice  and  six 
Puisne  Judges.  The  appointment,  tenure,  and  remuneration  of  the 
judges  is  provided  for  by  Article  XLVIII.  of  the  Letters  Patent  of 
1906  (see  above),  and  like  the  High  Court  of  the  Orange  River  Colony 
iq.v.)  it  is  both  a  Court  of  original  and  appellate  jurisdiction  in  civil  and 
criminal  cases.  From  the  Supreme  Court  appeals  lie  to  His  Majesty  in 
Council  under  Order  in  Council  of  September  15,  1902  (St.  E.  &  0.,  Rev. 
1904,  vol.  vi.,  "Judicial  Committee,"  p.  88).  The  Supreme  Court  was 
formerly  the  appellate  Court  for  the  Orange  River  Colony  and  the 
Swaziland  Protectorate  {q.v.),  but  appeals  from  the  Courts  of  those 
territories  now  lie  direct  to  His  Majesty  in  Council.  There  is  also  a 
High  Court  which  sits  at  Johannesburg  and  has  civil  and  criminal 
jurisdiction  in  matters  arising  within  the  Witwatersrand  District.  The 
High  Court  consists  of  one  or  more  judges  of  the  Supreme  Court,  to 
which  appeals  lie.  Circuit  Courts  presided  over  by  judges  of  the 
Supreme  Court  may  be  held  twice  a  year.  The  inferior  Courts  are 
the  Courts  of  resident  magistrates,  of  assistant  resident  magistrates 
with  limited  civil  and  criminal  jurisdiction,  and  resident  justices  of  the 
peace  for  rural  districts,  who  try  petty  offences. 

Application  of  Imperial  Acts. — Probates  granted  in  the  Transvaal  are 
recognised  by  the  home  Courts  (St.  R.  &  0.,  Rev.  1904,  vol.  i,, "  Adminis- 
tration," p.  13).  The  Imperial  Coinage  Acts  have  been  put  in  force  in 
the  Transvaal  by  Order  in  Council  of  February  10,  1906  (St.  R.  &  O., 

1906,  p.  48),  under  which  the  coins  issued  from  the  Pretoria  mint  of  the 
late  South  African  Republic  are,  besides  the  Imperial  coinage,  legal 
tender.  For  the  purpose  of  inter-colonial  backing  of  warrants  the 
Transvaal  has,  by  Orders  in  Council  of  August  8,  1901  (St.  R.  &  0., 
Rev.  1904,  vol.  v.,  "Fugitive  Criminal,"  p.  328),  and  June  1,  1907  (St.  R. 
&  0.,  1907,  p.  179),  been  grouped  with  the  other  South  African  colonies 
and  possessions  under  Part  II.  of  the  Fugitive  Offenders  Act,  1881.  By 
Order  in  Council  of  February  16,  1906  (St.  R.  &  0.,  1906,  p.  595),  the 
Colonial  Solicitors  Act  has  been  applied  to  the  Transvaal  so  far  as 
England  and  Ireland  are  concerned,  and  as  regards  Scotland  by  Order 
in  Council  of  March  1,  1907  (St.  R.  &  0.,  1907,  p.  1011).  The  Transvaal 
has  been  added,  by  Order  in  Council  of  February  11,  1907  (St.  R.  &  O., 

1907,  p.  980),  to  the  list  of  colonies  excepted  from  the  provisions  of  the 
Colonial  Ofdcers  (Leave  of  Absence)  Act,  1894,  and  by  Order  in  Council 
of  May  5,  1908  (St.  R.  &  0.,  1908,  No.  388),  to  the  list  of  colonies  in  the 
schedule  to  the  Reserve  Forces  Act,  1906.  By  3  Edw.  vii.  c.  27,  the 
Imperial  Government  guaranteed  a  loan  of  £35,000,000  to  be  raised  by 
the  Transvaal  towards  the  expenses  of  the  late  war,  and  by  7  Edw.  vn. 
c.  37,  a  further  loan  of  £3,000,000  towards  defraying  the  cost  of  develop- 
ing railways,  public  works,  irrigation,  agricultural  settlements,  land  and 
agricultural  banks,  etc.,  was  similarly  guaranteed. 

[See  Colonial  Office  List ;  Statesman's  Year-Book  ;  The  Local  Ordin- 
ances and  Law  Reports ;  Journal  of  Comparative  Legislation,  vol.  v.  (N.  S.) 
p.  154.] 

Traveller.— See  Licensing,  Vol.  VIIL,  at  p.  208;  Innkeeper. 

Traverse. — l.  Toll.    See  Tolls. 
2.  Inquisition.    See  Lunacy. 
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3.  At  common  law,  when  a  presentment  for  misdemeanor  was 
made,  whether  in  the  King's  Courts  or  franchise  Courts,  it  appears  not 
to  have  been  traversable,  and  to  have  been  taken  as  final  and  conclusive, 
and  to  have  been  made  ground  for  proceeding  at  once  to  amercement. 
In  Hundred  Courts  and  Courts  Leet  this  practice  continued ;  but  in 
the  superior  Courts  a  traverse  was  in  time  permitted  of  any  indict- 
ment or  presentment  for  misdemeanor,  which  entitled  the  accused  to 
trial  by  a  petty  jury  (2  Pollock  and  Maitland,  Hist.  Eng.  Law,  649, 
650). 

This  right  to  traverse  a  misdemeanor  in  practice  entitled  the 
defendant  to  throw  the  trial  over  to  a  subsequent  session  of  the  Court. 
Such  postponement  no  longer  exists  as  of  right  (14  &  15  Vict.  c.  100, 
s.  27),  and,  so  far  as  criminal  trials  are  concerned,  the  term  "  traverse  " 
has  fallen  out  of  use  in  England. 

4.  The  inquisition  of  an  escheator  or  coroner  and  returns  to  a  writ 
of  mandamus,  but  not  the  return  of  rescue  by  a  sheriff,  are  traversable, 
i.e.  are  not  conclusive.  As  to  the  mode  of  traverse  in  the  High  Court, 
see  Short  and  Mellor,  Crown  Office  Practice,  2nd  ed.,  35,  392,  395,  633. 
See  Office,  Inquest  of. 

Tread  mill — A  contrivance  for  grinding  corn,  etc.,  formerly  used 
in  prisons.  Prisoners  sentenced  to  hard  labour  were  set  upon  the  mill 
and  required  to  work  it. 

Treason  and  Treason  Felony. 
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Introductory. — Grave  offences  against  the  security  of  the  State  come 
under  the  head  of  treason  or  treason  felony,  lesser  offences  under  the 
heads  of  sedition  {q.v.),  in  its  various  branches,  and  riot  {q.v.).  Often 
these  crimes  overlap,  or  the  line  of  division  is  so  indistinctly  drawn  as 
to  give  the  advisers  of  the  Crown  a  choice  of  remedies  on  the  rare 
occasions  when  it  becomes  necessary  to  set  the  law  in  motion. 

The  early  history  of  the  law  of  treason  is  discussed  in  1  Hale,  P.  C. 
77 ;  Stephen,  History  of  the  Criminal  Law,  vol.  ii.  p.  241 ;  and  Pollock 
and  Maitland,  vol.  ii.  p.  501.  According  to  the  last-mentioned  authorities 
the  crime  afterwards  known  as  treason  stood  on  an  exceptional  footing 
from  the  time  of  its  first  appearance  here,  probably  under  Eoman 
influence,  in  the  troubled  days  of  the  Anglo-Saxon  monarchy.  In  all 
other  crimes  early  law  disregarded  mere  criminal  intention  unless 
carried  into  effect,  but  plots  against  the  King  and  the  nation  on  account 
of  their  greater  danger,  and  the  impossibility  of  repressing  them  after 
they  had  obtained  a  certain  measure  of  success,  required  to  be  struck  at 
in  their  inception.  The  Roman  law  as  far  back  as  the  Lex  Julia 
seems  to  have  made  criminal  design  or  plotting  the  gist  of  the  offence : 
"  Cujusve  opere  consilio  dolo  malo  consilium  initum  fuerit  quo  quis  majes- 
tatem  Populi  Eomani,"  etc.  {D.  48, 4).  In  English  law  the  maxim  Voluntas 
reputahitur  pro  facto  became  established  in  treason,  not  as  a  survival 
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of  the  old  rigour  of  the  law,  according  to  the  view  of  Hale  and 
Foster,  but  rather  as  a  stringent  exception  due  to  the  special 
gravity  and  danger  of  the  crime.  It  is  recognised  in  Bracton,  who 
gives  the  following  account  of  the  crime  as  understood  in  his  day: 
— "Si  quis  ausu  temerario  machinatus  sit  in  mortem  Domini  regis, 
vel  aliquid  egerit,  vel  agi  procuraverit  ad  seditionem  (betrayal)  Domini 
regis  vel  exercitus  sui,  vel  procurantibus  auxilium  praebuerit  vel  con- 
sensum,  licet  id  quod  in  voluntate  habuerit  non  perduxerit  ad  effectum." 

The  word  treason  and  its  Latin  equivalent  proditio  included,  but 
were  not  confined  to,  the  crime  which  Bracton  thus  describes.  They 
came  into  use  to  signify  treachery  of  a  peculiarly  heinous  kind — the 
breach  of  the  tie  by  which  the  subject  was  bound  to  the  King,  the 
vassal  to  his  lord,  the  wife  to  her  husband.  Treason  was  not  at  first 
regarded  as  forming  by  itself  a  distinct  category  of  crime,  but  rather  as 
aggravated  felony ;  it  was  unclergyable,  and  visited  with  specially  cruel 
punishment ;  and  if  against  the  King,  it  involved  forfeiture  to  the  King 
instead  of  to  the  intermediate  lord.  What  amounted  to  treason  against 
the  King,  or  high  treason  as  it  was  afterwards  called,  long  remained 
uncertain  (see  the  early  cases  and  authorities  in  Hale);  and  in  the 
absence  of  any  strict  definition  the  royal  judges  showed  a  tendency  to 
extend  the  crime.  In  the  middle  of  the  fourteenth  century  they  held 
an  act  of  private  war,  then  by  no  means  uncommon,  to  fall  within  it, 
and  shortly  afterwards  extended  it  to  the  murder  of  a  King's  messenger. 
Moved,  it  would  appear,  by  the  loss  of  the  lord's  forfeitures,  consequent 
on  these  decisions,  the  Parliament  of  1351,  which  Coke  styles  the 
"Blessed  Parliament,"  petitioned  the  King  that  it  might  be  declared 
what  offences  were  treason.  The  King's  answer  appears  on  the  EoUs  of 
Parliament,  and,  with  a  few  verbal  alterations,  was  entered  on  the  Statute 
KoU. 

The  Treason  Act,  1351. — The  famous  Treason  Act,  1351,  which  still 
forms  the  foundation  of  the  law  of  treason,  distinguished  high  treason 
against  the  King  from  petty  treason,  for  which  the  forfeitures  were  pre- 
served to  the  lord.  The  list  of  petty  treasons,  "  when  a  servant  slayeth 
his  master,  or  a  wife  her  husband,  or  when  a  man  secular  or  religious, 
slayeth  his  prelate,  to  whom  he  oweth  faith  and  obedience,"  may  be 
briefly  dismissed,  as  they  have  been  put  on  the  same  footing  as  other 
felonies  by  30  Geo.  in.  c.  48,  and  9  Geo.  iv.  c.  31. 

The  high  treasons  declared  by  the  statute  to  extend  to  the  King  and 
His  Royal  Majesty,  which  are  still  law,  unless  otherwise  stated,  were  as 
follows : — 

(1)  When  a  man  doth  compass  or  imagine  (fait  compasser  ou 
ymaginer)  the  death  of  our  lord  the  King,  or  his  lady  the  Queen,  or  their 
eldest  son  and  heir. 

(2)  Violating  the  King's  companion  or  the  King's  eldest  daughter 
unmarried,  or  the  wife  of  the  King's  eldest  son  and  heir.  The  Criminal 
Code  Commission  proposed  to  leave  out  the  provision  as  to  the 
daughter. 

(3)  "Or  if  a  man  do  levy  war  against  the  king  in  his  realm." 
Pollock  and  Maitland  point  out  that  tlie  unequivocal  enunciation  of  this 
doctrine  is  conteniporaneous  with  the  time  when  the  King  ceased  to  hold 
his  French  possessions  as  the  vassal  of  the  King  of  France ;  before  that 
time  it  would  have  been  of  dangerous  application. 

(4)  "  Or  be  adherent  to  the  king's  enemies  in  his  realm,  giving  them 
aid  and  comfort  in  the  realm  or  elsewhere." 
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"And  thereof  be  provably  attainted  by  people  of  their  condition 
(de  ceo  soit  proveablement  attaint  per  gentz  de  leur  condition)."  This 
requirement  that  the  treasonable  intent  should  in  every  case  be 
manifested  by  an  overt  act  will  be  discussed  below. 

(5)  "  Counterfeiting  the  Great  Seal  or  coinage,"  etc.,  repealed  by 
11  Geo.  IV.  and  1  Will.  iv.  c.  66  ;  and  2  &  3  Will.  iv.  c.  34. 

(6)  "And  if  a  man  slay  the  Chancellor,  Treasurer,  or  the  King's 
Justices  of  the  one  bench  or  the  other.  Justices  in  Eyre,  or  Justices  of 
Assize,  and  all  other  Justices  assigned  to  hear  and  determine,  being  in 
their  places  and  doing  their  offices."  The  Criminal  Code  Commission 
proposed  to  leave  out  this  article. 

"  And  because  that  many  other  like  cases  of  treason  may  happen  in 
time  to  come  which  a  man  cannot  think  or  declare  at  this  present  time, 
it  is  accorded  that  if  any  other  case  supposed  treason  which  is  not  above 
specified  doth  happen  before  any  Justices,  the  Justices  shall  tarry 
without  going  to  judgment  of  the  treason  until  the  cause  be  showed 
and  declared  before  the  king  in  his  Parliament  whether  it  ought  to  be 
judged  treason  or  other  felony." 

Having  regard  to  what  is  now  known  about  the  early  history  of 
Parliament  {q.v.),  Mr.  Justice  Stephen  is  probably  right  in  holding 
against  Hale  that  this  declaration  of  new  treasons  was  intended  to  be 
a  judicial  as  distinguished  from  a  legislative  act,  and  that  the  Commons 
were  not  to  be  necessary  parties.  This  provision  was  repealed  by 
1  Mary,  sess.  1,  c.  1  (1  Hawk.  P.  C,  c.  ii.  s.  91),  limiting  treasons  to 
those  declared  in  the  Statute  of  Edward  in.,  as  was  virtually  admitted 
when  the  Commons  abandoned  their  attempt  to  put  it  in  force  against 
Strafford  on  his  impeachment,  and  proceeded  instead  by  bill  of  attainder. 

Development  of  the  Law;  Constructive  Treasons.  —  Obviously  the 
words  of  the  Act  of  1351,  if  taken  in  their  literal  meaning,  omit  many 
of  the  gravest  offences  against  the  security  of  the  Crown,  and  of  the 
State  which  the  King  so  largely  personified.  Nothing  is  said  of 
restraining,  imprisoning,  or  deposing  the  King,  or  of  rebellious  con- 
spiracies stopping  short  of  an  actual  outbreak,  or  of  moving  foreigners 
to  invade  the  realm  in  time  of  peace.  Yet  all  these  things  were 
eventually  brought  within  the  statute  by  judicial  constructions  holding 
them  to  be  overt  acts  of  the  treason  of  compassing  the  King's  death. 
So,  too,  the  article  of  levying  war  was  extended  to  include  every  resort 
to  force  for  the  purpose  of  obtaining  some  object  of  a  public  or  general 
nature,  as  distinct  from  some  private  object,  in  which  case  the  crime 
was  reduced  to  riot. 

The  growth  of  the  doctrine  of  constructive  treason  may  be  traced 
to  some  extent  in  the  early  indictments,  many  of  which  are  set  out  in 
the  Calendar  to  the  Baga  de  Secretis,  printed  in  the  Third  and  Fourth 
Reports  of  the  Deputy-Keeper  of  Public  Records.  The  leaders  in  the 
Peasants'  Rising  of  1381  appear  to  have  been  convicted  of  treason  by 
levying  war  (see  Powell's  Rising  in  East  Anglia).  In  the  same  reign 
we  find  the  judges  giving  an  extra-judicial  opinion  that  to  prevent 
the  King  from  exercising  any  part  of  his  prerogative  was  treason,  for 
which  opinion  they  were  themselves  impeached  and  convicted  of  treason, 
perhaps  under  the  clause  as  to  the  declaration  of  new  treasons.  When 
Richard  got  the  upper  hand,  an  Act  (21  Rich.  ii.  c.  3,  repealed  in  the 
next  reign)  was  passed  making  it  treason  to  compass  to  depose  the 
King  or  to  withdraw  liege  homage  from  him,  but  saying  nothing  of 
the  necessity  of  any  overt  act.     Talbot's  Case,  1394,  1  Hale,  P.  C.  169; 
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Oldcastle's  Case,  1413,  1  Hale,  P.  C.  144 ;  and  Sir  William  Stanleys  Case 
in  1494,  1  St.  Tri.  277,  may  also  be  referred  to.  In  1477  Burdett,  Stacy, 
and  Blake  were  convicted  of  compassing  the  King's  death,  the  overt 
acts  being  that  they  had  calculated  the  date  of  the  King's  death  by 
art,  magic,  necromancy,  and  astronomy,  and  had  published  that  he 
would  shortly  die,  to  the  intent  that  the  cordial  love  of  the  people 
might  be  withdrawn  from  him,  and  he  might  hear  of  it  and  be  thereby 
saddened  and  his  life  shortened.  In  1509  Dudley  was  charged  with 
traitorously  conspiring  to  govern  the  King  by  force,  and,  if  he  should 
refuse,  to  destroy  and  depose  him;  and  it  was  laid  as  an  overt  act 
that  he  had  written  to  his  adherents  to  be  ready  to  attend  him  in 
warlike  array. 

Under  the  Tudors  the  law  of  treason  was  repeatedly  altered  by 
statute.  The  famous  statute  of  11  Hen.  vii.  c.  1,  called  forth  by  the 
experience  of  the  Wars  of  the  Eoses,  provided  that  no  one  should  be 
held  guilty  of  treason  for  serving  the  King  for  the  time  being  in  his 
wars :  a  provision  which  failed  to  protect  Sir  Harry  Vane  in  yielding 
obedience  to  the  Commonwealth  (1662,  6  St.  Tri.  119).  The  reign  of 
Henry  viii.  saw  the  creation  of  a  host  of  new  treasons  connected  with 
the  King's  marriages,  the  question  of  the  succession,  and  the  assertion 
of  the  ecclesiastical  supremacy  of  the  Crown.  These  new  treasons,  as 
well  as  those  of  Elizabeth's  reign,  making  it  treason  to  reconcile  any  one 
to  the  See  of  Eome,  or  for  a  Eoman  Catholic  priest  to  be  present  in 
England  (27  Eliz.  c.  1),  may  be  passed  over,  in  spite  of  their  historical 
interest,  as  having  no  influence  on  the  development  of  the  general  law 
of  treason.  Of  more  lasting  importance  was  the  Act  of  1  Mary,  st.  1, 
c.  1,  which  repealed  all  the  new  treasons  of  Henry  viii.,  and  provided 
that  no  act,  deed,  or  offence  should  be  deemed  treason  except  those  that 
were  expressed  and  declared  in  the  Act  of  1351.  Its  eloquent  preamble 
recites  that  the  state  of  every  King  standeth  and  consisteth  more 
assured  by  the  love  and  favour  of  the  subjects  towards  their  Sovereign 
than  in  the  dread  and  fear  of  laws  made  with  rigorous  pains  and 
extreme  punishment,  and  that  of  late  many  persons  of  good  reputation 
had  suffered  shameful  death  "for  words  only,  without  other  opinion, 
fact  or  deed,"  a  statutory  declaration  that  mere  words  do  not  amount 
to  treason. 

The  reign  of  Elizabeth  saw  the  doctrine  of  constructive  treason 
established  almost  in  its  full  extent.  This  appears,  not  only  from  such 
cases  as  the  Duke  of  Norfolk's  and  Essex's,  but  also  from  the  temporary 
Act  of  13  Eliz.  c.  1.  That  Act,  the  language  of  which  is  closely  followed 
in  the  Treason  Act,  1795,  and  the  Treason  Felony  Act,  1848,  made 
compassing  to  injure  the  Queen,  or  to  depose  her,  or  to  levy  war  against 
her,  or  to  move  foreigners  to  invade  the  realm,  substantive  treasons 
when  expressed  by  publishing  any  printing,  or  writing,  speech,  words, 
etc.,  raising  the  obvious  inference  that  such  compassings  were  already 
regarded  as  within  the  statute  of  Edward  ill.  when  expressed  by  any 
overt  act  other  than  words  or  writings.  The  doctrine  that  levying  war 
includes  the  use  of  force  for  a  general  object  was  also  laid  down  in 
the  eases  of  the  Apprentices,  of  Bradshaw  and  Burton,  and  of  Essex. 
Coke  embodied  the  doctrines  laid  down  in  these  cases  in  his  3rd 
Institute,  but  the  most  authoritative  exposition  of  the  law  as  finally 
developed  is  to  be  found  in  Hale  and  Foster.  The  latter's  Crown  Law, 
published  in  1763,  was  said  by  the  late  Lord  Coleridge  to  be  one  of  the 
ablest  books  ever  written,  and  the  Discourse  of  High  Treason,  which 
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forms  part  of  it,  has  since  been  the  accepted  authority  quoted  by  Bench 
and  Bar  at  every  trial  for  treason  or  treason  felony. 

Foster  thus  describes  the  constructive  treasons  built  on  the  article 
of  compassing  the  King's  death  in  the  Act  of  1351  (p.  195) : — 

The  care  the  law  hath  taken  for  the  personal  safety  of  the  king  is  not 
confined  to  actions  or  attempts  of  the  more  flagitious  kind,  to  assassination 
or  poison,  or  other  attempts  directly  and  immediately  aiming  at  his  life.  It 
is  extended  to  everything  wilfully  and  deliberately  done  or  attempted 
whereby  his  life  may  be  endangered ;  and  therefore  the  entering  into 
measures  for  deposing  or  imprisoning  him,  or  to  get  bis  person  into  the 
power  of  the  conspirators — these  offences  are  overt  acts  of  treason  within 
this  branch  of  the  statute  (compassing  the  king's  death),  for  experience  hath 
shown  that  between  the  prisons  and  the  graves  of  princes  the  distance  is 
very  small. 

Offences  which  are  not  so  personal  as  those  already  mentioned  have  been 
with  great  propriety  brought  within  the  same  rule,  as  having  a  tendency, 
though  not  so  immediate,  to  the  same  fatal  end  ;  and  therefore  the  entering 
into  measures  in  concert  with  foreigners  and  others  in  order  to  an  invasion  of 
the  kingdom,  or  going  into  a  foreign  country,  or  even  purposing  to  go  thither 
to  that  end,  and  taking  any  steps  in  order  thereto — these  offences  are  overt  acts 
of  compassing  the  king's  death. 

Levying  war  (he  goes  on,  p.  197)  is  an  overt  act  of  compassing;  and 
under  the  limitation  to  be  stated  in  the  next  chapter  (see  below),  compass- 
ing to  levy  war  likewise  is  an  overt  act  within  this  branch  ;  and  so  is  a 
treasonable  correspondence  with  the  enemy,  though  it  falleth  more  naturally 
within  the  clause  of  adhering  to  the  king's  enemies. 

As  to  constructive  levying  war,  Foster  lays  down  (p.  207)  that 
military  weapons,  banners,  or  drums  are  not  necessary ;  the  true  cri- 
terion is,  Quo  animo  did  the  parties  assemble  ?  If  on  account  of  some 
private  quarrel,  or  to  take  revenge  on  particular  persons,  it  would  not 
be  treason.     But  he  goes  on  (p.  210) : — 

Sec.  3.  Every  insurrection  which  in  judgment  of  law  is  intended  against 
the  person  of  the  king,  be  it  to  dethrone  or  imprison  him,  or  to  oblige  him 
to  alter  his  measures  of  Gloverument,  or  to  remove  evil  counsellors  from 
about  him — these  risings  all  amount  to  levying  war  within  the  statute, 
whether  attended  with  the  pomp  and  circumstances  of  open  war  or  not ;  and 
every  conspiracy  to  levy  war  for  these  purposes,  though  not  treason  within 
the  clause  of  levying  war,  is  yet  an  overt  act  within  the  other  clause  of 
compassing  the  king's  death ;  for  these  purposes  cannot  be  effected  by 
numbers  and  open  force  without  manifest  danger  to  his  person. 

Sec.  4.  Insurrections  in  order  to  throw  down  all  inclosures,  to  alter  the 
established  law  or  change  religion,  to  enhance  the  price  of  all  labour,  or  to 
open  all  prisons — all  risings  in  order  to  effect  these  innovations  of  a  public 
and  general  concern  by  an  armed  force  are,  in  construction  of  law,  high  treason 
within  the  clause  of  levying  war,  for  though  they  are  not  levelled  at  the 
person  of  the  king,  they  are  against  his  royal  majesty ;  and,  besides,  they 
have  a  direct  tendency  to  dissolve  all  the  bonds  of  society,  and  to  destroy 
all  property  and  all  government  too,  by  numbers  and  an  armed  force. 
Insurrections,  likewise,  for  redressing  national  grievances,  or  for  the  expul- 
sion of  foreigners  in  general,  or  indeed  of  any  single  nation  living  here 
under  the  protection  of  the  king,  or  for  the  reformation  of  real  or  imaginary 
evils  of  a  public  nature  and  in  which  the  insurgents  have  no  special  interest — 
risings  to  effect  these  ends  by  foi'ce  and  numbers  are,  by  construction  of  law, 
within  the  clause  of  levying  war,  for  they  are  levelled  at  the  king's  crown 
and  royal  dignity. 
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But  a  bare  conspiracy  for  effecting  an  insurrection  or  rising  for  the 
purposes  mentioned  in  the  last  section  is  not,  he  adds  (p.  213),  "  an 
overt  act  of  compassing  the  king's  death.  Nor  will  it  come  under  any 
species  of  treasons  within  the  25  Edw.  IIL,  unless  the  rising  be  effected." 

These  passages,  whatever  may  be  thought  of  their  reasoning,  have 
invariably  received  judicial  acceptance.  The  extension  of  levying  war 
to  include  any  riot  for  a  public  object  in  which  the  rioters  have  no 
special  interest  has,  however,  been  strongly  criticised,  notably  by 
Luders,  by  Starkie  and  Jardine,  and  the  Criminal  Law  Commissioners 
in  the  Sixth  Report  on  the  Criminal  Law,  but  without  affecting  in  any 
way  the  current  of  judicial  authority.  The  words  of  the  Act  of  1351, 
however,  remain  to  show  the  original  point  of  departure ;  and  Erskine's 
protest  against  its  natural  meaning  being  departed  from  in  Lord  George 
Gordons  Case,  and  the  trials  of  Hardy  and  Home  Tooke,  though  they 
made  no  impression  on  the  Court,  persuaded  the  juries  to  acquit  the 
prisoners. 

The  Acts  of  1795,  1817,  and  1848.— This  difficulty  in  getting  juries 
to  act  on  the  constructive  treasons  laid  down  by  Foster  led  to  the  pass- 
ing of  the  Treason  Act,  1795,  36  Geo.  in.  c.  7,  which,  as  remarked  by 
Willes,  J.,  in  Mulcahy  v.  U.,  1868,  L.  R.  3  H.  L.  306,  did  in  terms  sanc- 
tion and  embody  the  received  interpretation  of  the  Statute  of  Treasons 
at  least  as  to  compassing  the  King's  death.  It  was  made  treason  by  that 
statute 

if  any  person  or  persons  whatsoever  shall,  within  the  realm  or  without, 
compass,  imagine,  invent,  devise,  or  intend  death  or  destruction,  or  any 
bodily  harm  tending  to  death  or  destruction,  maim  or  wounding,  imprison- 
ment or  restraint,  of  the  person  of  the  same  our  sovereign  lord  the  king,  his 
heirs  and  successors,  or  to  deprive  or  depose  him  or  them  from  the  style, 
honour,  or  kingly  name  of  the  imperial  crown  of  this  realm,  or  of  any  other 
of  his  majesty's  dominions  or  countries ;  or  to  levy  war  against  his  majesty, 
his  heirs  and  successors,  within  this  realm,  in  order,  by  force  or  constraint, 
to  compel  him  or  them  to  change  his  or  their  measures  or  counsels,  or  in 
order  to  put  any  force  or  constraint  upon,  or  to  intimidate,  or  overawe  both 
Houses,  or  either  House  of  Parliament ;  or  to  move  or  stir  any  foreigner  or 
stranger  with  force  to  invade  this  realm,  or  any  other  of  his  majesty's 
dominions  or  countries,  under  the  obeisance  of  his  majesty,  his  heirs  and 
successors ;  and  such  compassings,  imaginations,  inventions,  devices,  or 
intentions,  or  any  of  them,  shall  express,  utter,  or  declare,  by  publishing 
any  printing  or  writing,  or  by  any  overt  act  or  deeds. 

These  provisions,  at  first  temporary,  were  made  perpetual  by  the 
Treason  Act,  1817,  57  Geo.  iii.  c.  6.  They  did  not  supersede  the  Act 
of  1351,  and  the  indictments  in  Watson's,  Brandreth's,  Thistlewood's, 
Hardie's,  and  Frost's  Cases  contain  counts  under  that  Act  as  well  as 
under  the  Acts  of  1795  and  1817. 

In  1848  the  law  was  further  modified  by  the  Act  now  known  as  the 
Treason  Felony  Act,  1848.  The  immediate  occasion  of  that  statute  was 
the  necessity  of  extending  the  provisions  of  36  and  57  Geo.  iii.  to  Ireland, 
in  view  of  the  threatened  insurrection  there.  In  Ireland  inflammatory 
speakers  and  writers  could  only  be  charged  with  treason  under  the  Act 
of  1351  or  with  sedition  which  was  bailable,  so  that  a  prosecution 
afforded  no  security  against  an  immediate  repetition  of  the  offence.  At 
the  same  time,  in  order  to  escape  from  the  embarrassments  of  the  pro- 
cedure for  high  treason  and  to  admit  of  a  more  lenient  punishment,  it 
was  decided  to  reduce  some  of  the  treasons  in  the  Acts  of  1795  and 
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1817  to  felonies.  Accordingly  sec.  1  of  the  new  statute  (11  &  12  Vict, 
c.  12)  repealed  all  the  above  provisions  of  36  and  57  Geo.  iii.,  except  those 
which  related  to  attempts  against  the  person  of  the  Sovereign,  which  by 
sec.  2  were  extended  to  Ireland ;  and  sec.  3  re-enacted  all  the  repealed 
treasons  as  felonies  as  follows: — 

If  any  person  whatsoever,  after  the  passing  of  this  Act,  shall,  within  the 
United  Kingdom  or  without,  compass,  imagine,  invent,  devise,  or  intend  to 
deprive  or  depose  ojnr  most  gracious  lady  the  queen,  her  heirs  and  successors, 
from  the  style,  honour,  or  royal  name  of  the  imperial  crown  of  the  United 
Kingdom,  or  of  any  other  of  her  majesty's  dominions  and  countries ;  or 
to  levy  war  against  her  majesty,  her  heirs  or  successors,  within  any  part  of 
the  United  Kingdom,  in  order  by  force  or  constraint  to  compel  her  or  them 
to  change  her  or  their  measures  or  counsels,  or  in  order  to  put  any  force  or 
constraint  upon,  or  in  order  to  intimidate  or  overawe  both  Houses  or  either 
House  of  Parliament ;  or  to  move  or  stir  any  foreigner  or  stranger  with 
force  to  invade  the  United  Kingdom,  or  any  other  of  her  majesty's  dominions 
or  countries  under  the  obeisance  of  her  majesty,  her  heirs  or  successors ;  and 
such  compassings,  imaginations,  inventions,  devices,  or  intentions,  or  any  of 
them,  shall  express,  utter,  or  declare,  by  publishing  any  printing  or  writing 
(or  by  open  and  advised  speaking),  or  by  any  overt  act  or  deed,  every  person  so 
offending  shall  be  guilty  of  felony. 

The  provisions  as  to  open  and  advised  speaking,  whatever  their 
effect,  were  limited  to  two  years,  and  have  been  repealed  by  the  S.  L.  E. 
Act,  1891.  The  new  felony  created  by  this  Act  became  popularly  known 
as  treason  felony,  a  term  nowhere  used  in  the  Act  itself,  but  since  then 
sanctioned  in  its  short  title,  the  Treason  Felony  Act,  1848.  Among 
the  other  provisions  of  the  Act  of  1848,  sec.  5  provides,  probably  neces- 
sarily, that  on  indictments  for  felony  under  the  Act  more  than  one 
overt  act  or  publication  may  be  charged;  sec.  6  that  the  Act  of  1351  is 
to  remain  unaffected ;  and  sec.  7  that  indictments  for  felony  under  the 
Act  shall  be  valid,  even  though  the  facts  amount  to  treason ;  but  no 
one  prosecuted  for  felony  under  the  Act  is  to  be  afterwards  prosecuted 
for  treason  upon  the  same  facts. 

Sum'niary  of  Existing  Law. — The  present  state  of  the  law  with  regard 
to  the  principal  offences  of  a  treasonable  nature  is  as  follows : — 

1.  Compassing  the  King's  death ;  and  compassing  the  death  or  bodily 
harm  of  the  Sovereign  and  expressing  such  compassing  by  publishing 
any  printing  or  writing,  or  by  any  overt  act  or  deed,  are  treason  by 
25  Edw.  III.  and  36  Geo.  iii.  respectively.  The  Criminal  Code  Com- 
mission proposed  to  make  actually  killing  the  King  a  substantive  treason, 
instead  of,  as  now,  an  overt  act  of  compassing  his  death.  Assaults 
upon  the  Sovereign,  and  attempts  to  alarm  him,  may  also  be  punished 
under  5  &  6  Vict.  c.  61,  as  misdemeanors,  with  whipping  and  imprison- 
ment. 

The  constructive  treasons  based  on  the  article  of  compassing  the 
King's  death,  and  explained  above,  are  still  in  force,  though  it  is  not 
likely  that  they  would  now  be  relied  on  exclusively. 

2.  Levying  war  against  the  King  in  his  realm  under  the  Act  of  1351 
has,  as  already  explained,  been  extended  to  include  the  use  of  force  to 
effect  any  purpose  of  a  public  or  a  general  nature  in  which  the  accused 
had  no  special  interest.  The  Criminal  Code  Commission  proposed  to 
restrict  the  definition  of  levying  war  to  forcible  attempts  to  depose  the 
King,  or  to  make  him  change  his  measures  and  counsels,  or  to  intimi- 
date or  overawe  Parliament;  but  seeing  the  wide  interpretation  put 
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upon  forcing  the  King  to  change  his  measures  and  counsels  in  the  Acts 
of  1795,  1817,  and  1848  (see  below),  it  may  be  doubted  whether  the 
proposed  alteration  would  make  any  substantial  difference  in  the  law. 

3.  Compassing  to  depose  the  King  from  the  style,  honour,  or  royal 
name  of  the  Imperial  Crown  of  Great  Britain  and  Ireland.  This  is 
felony  under  11  &  12  Vict.,  and  also  on  the  old  doctrine  an  overt  act  of 
compassing  the  King's  death  under  the  Act  of  1351. 

4.  Compassing  to  levy  war  against  the  King  in  order  to  make  him 
change  his  measures  and  counsels,  or  to  intimidate  or  overawe  both 
Houses  or  either  House  of  Parliament.  This  is  now  felony  under 
11  &  12  Vict.,  and  on  the  old  doctrine  an  overt  act  of  compassing  the 
King's  death  under  the  Act  of  1351.  It  has  been  held  under  the  Act  of 
1848  that  it  is  not  necessary  to  aver  or  prove  any  particular  measures 
or  counsels  to  be  changed  (E.  v.  John  Mitchel,  1848,  6  St.  Tri.  N.  S.  599), 
and  that  these  words  include  an  attempt  to  raise  an  insurrection  for  a 
general  purpose,  for  instance,  an  attempt  forcibly  to  prevent  the  exporta- 
tion of  corn  from  Ireland,  which  would  necessarily  compel  the  King  to 
change  his  measures  and  counsels  {B.  v.  O'Doherty,  1848,  6  St.  Tri.  N.  S. 
914);  also  an  intention  that  members  should  assemble  in  arms  prepared 
to  resist  opposers,  and  intending  to  prevent  the  Government  from  the 
free  exercise  of  any  of  its  lawful  powers  (Erie,  J.,  in  R.  v.  Doiuling,  1848, 
7  St.  Tri.  N.  S.  461);  and  "any  armed  insurrection  or  rising,  however 
small  or  ill-managed,  for  the  purpose  of  producing  innovations  of  a. 
public  nature  by  force  and  numbers  "  (Keogh,  J.,  in  B.  v.  Luhy,  Dublin 
Special  Commission,  1865). 

Compassing  to  levy  war  for  the  above  purposes  was  also  held  to  be 
an  overt  act  of  compassing  the  King's  death  under  the  Act  of  1351  (see 
the  passages  cited  above,  from  Foster) ;  and  Erie,  J.,  in  B.  v.  O'Donnell, 
1848,  7  St.  Tri,  N.  S.  706,  held  that  it  might  be  laid  as  a  conspiracy  at 
common  law,  on  the  ground  that  compassing  to  levy  war  did  not  by  pre- 
sumption of  law  necessarily  imply  treason  by  compassing  the  King's 
death.  And  see  B.  v.  Walker,  1794,  23  St.  Tri.  1055,  and  B.  v.  Gumming, 
1848,  7  St.  Tri.  N.  S.  485.  The  Criminal  Code  Commission  proposed  to 
make  compassing  to  levy  war  limited  as  in  2  above,  treason. 

5.  Adhering  to  the  King's  enemies  in  the  realm,  giving  them  aid 
and  comfort  in  the  realm,  or  elsewhere.  This  is  treason  under  the  Act 
of  1351. 

6.  Compassing,  etc.,  to  move  any  foreigner  to  invade  the  King's- 
dominions.  This  is  felony  under  11  &  12  Vict.  See  B.  v.  Luby,  Dublin 
Special  Commission,  1865.  It  was  formerly  held  an  overt  act  of  com- 
passing the  King's  death  under  the  Act  of  1351. 

[Sec.  6  of  the  Naturalisation  Act,  1870,  33  &  34  Vict.  c.  14,  which 
enables  British  subjects  to  become  naturalised  in  a  foreign  State,  doe& 
not  empower  a  British  subject  to  become  naturalised  in  an  enemy  State 
in  time  of  war.  The  act  of  so  becoming  naturalised  is  in  itself  an  act 
of  treason,  and  ineffectual  to  afford  protection  against  an  indictment  for 
treason  in  subsequently  joining  the  military  force  of  the  enemy  {B.  v. 
Lynch,  [1903]  1  K.  B.  444).  A  resident  alien  within  British  territory 
owes  allegiance  to  the  Crown,  and  if  he  assists  invaders  during  the 
absence  of  State  forces  for  strategical  or  other  reasons  he  is  guilty  of 
high  treason.  There  is  no  sufficient  authority  for  the  doctrine  that  the 
alien's  duty  of  allegiance  ceases  if  an  enemy  makes  good  his  military 
occupation  of  the  district  in  which  the  alien  resides  {De  Jager  v.  A.-G. 
of  Natal,  [1907]  A.  C.  326).] 
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Overt  Acts — Words — Writings. — The  Treason  Act,  1351,  requires  that 
the  accused  shall  be  attainted  of  the  treason  by  open  deed  or  overt 
act  by  people  of  his  condition;  and  the  Acts  of  1795,  1817,  and  1848, 
that  the  treasonable  or  felonious  compassing  shall  have  been  expressed, 
uttered,  or  declared  by  publishing  any  printing,  or  writing,  or  by  any 
overt  act  or  deed.  The  words  overt  act  are  defined  by  Abbott,  C.J.,  as 
"  any  act  manifesting  the  intention  and  tending  to  the  accomplishment 
of  the  criminal  object."  Foster  says  that  "overt  acts  are  to  be  con- 
sidered not  merely  as  evidence,  but  as  the  means  made  use  of  to 
effectuate  the  purposes  of  the  heart ;  and  that  in  compassing  the  King's 
death,  the  compassing  is  considered  as  the  treason,  and  the  overt  acts 
as  the  means  made  use  of  to  effectuate  the  imagination  of  the  heart ; " 
and  he  adds  that  in  indictments  for  levying  war  or  adhering  to  the 
King's  enemies  an  overt  act  must  also  be  charged,  "  for  the  overt  act  is 
the  charge  to  which  the  prisoner  must  apply  his  defence."  It  has  been 
held  that  a  bare  conspiracy,  tlie  mere  act  of  two  or  more  in  agreeing  to 
eff'ect  a  treasonable  object,  although  nothing  further  be  done  to  carry  it 
into  eff'ect,  is  a  sufficient  overt  act  within  this  and  the  following  statutes 
{Mulcahy  v.  B.,  1868,  L.  E.  3  H.  L.  306).  On  the  other  hand,  it  has 
been  established  since  Pines  Case,  1628,  3  St.  Tri.  363,  if  not  by  the 
Statute  of  Mary  set  out  above,  that  (Fost.  200)  "  loose  words  not  relative 
to  any  act  or  design  are  not  overt  acts  of  treason,  but  words  of  advice 
and  persuasion,  and  all  consultations  for  the  traitorous  purposes  treated 
of  in  this  chapter  are  certainly  so,  as  they  are  uttered  in  contempla- 
tion of  some  treasonable  purpose  actually  on  foot,  or  intended  and  in 
contemplation  of  it"  (and  see  B.  v.  Duffy,  1848,  7  St.  Tri.  N.  S.  839). 

Foster  speaks  with  less  decision  about  writings.  He  holds  (Fost. 
198)  that  they  may  be  overt  acts  of  treason  if  written  in  the  prosecution 
of  a  treasonable  design,  even  though  they  are  unpublished,  and  still  more 
if  published.  Hale  says  that  the  writings  must  be  published  and  must 
import  the  compassing.  Abstract  treatises,  not  relative  to  any  definite 
design,  would  appear  not  to  amount  to  overt  acts  of  treason  {B.  v. 
Hardie,  1820, 1  St.  Tri.  N.  S.  625 ;  B.  v.  Duffij,  1849,  7  St.  Tri.  N.  S.  856). 
It  would  thus  appear  that  in  all  cases  the  overt  act  must  be  something 
done  in  the  execution  or  in  furtherance  of  the  compassing. 

The  Acts  of  1795,  1817,  and  1848  require  that  the  treasonable  or 
felonious  compassing  should  be  expressed  by  publishing  any  printing 
or  writing,  or  by  any  overt  act  or  deed.  The  expression  overt  act  has 
received  the  same  construction  as  under  the  Act  of  1351.  Under  these 
Acts  printings  and  writings  may  be  charged  either  as  mere  expressions 
of  the  compassing,  in  which  case  it  is  not  necessary  to  prove  that  the 
publication  was  in  furtherance  of  the  criminal  design,  or  as  overt  acts 
or  deeds,  in  which  case  they  must  be  charged  to  have  been  published  in 
furtherance  of  the  compassing  {B.  v.  Duffy,  pp.  858,  900). 

Principals  and  Accessories. — A  word  must  be  said  of  the  doctrine 
that  in  high  treason  all  are  principals,  and  the  consequences  it  has  been 
held  to  involve.  The  man  who  incites  to  any  species  of  treason,  as 
levying  of  war,  is  himself  guilty  of  treason  {B.  v.  Meagher,  1848,  7  St. 
Tri.  N.  S.  1101 ;  B.  v.  M'Cafferty,  1867,  10  Cox  C.  C.  604,  where  the 
accused,  a  member  of  the  Fenian  Directory,  was  held  guilty  of  treason, 
by  levying  war,  though  the  outbreak  only  took  place  after  his  arrest  and 
imprisonment) ;  also  if  men  are  engaged  in  a  treasonable  purpose,  those 
that  act  with  them  and  further  that  purpose,  are  traitors  in  the  contem- 
plation of  law,  even  though  they  be  ignorant  of  the  treasonable  intent 
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(R.  V.  O'Bonohue,  ibid.  1091 ;  and  see  B.  v.  Burhe,  1868,  Dublin  Special 
Commission). 

However,  a  person  who  knowingly  comforts  or  receives  a  traitor 
so  far  partakes  of  the  nature  of  an  accessory  that  he  cannot  be  tried 
until  the  principal  is  convicted  (Stephen,  Dig.  Grim.  Law,  6th  ed.,  article 
62). 

By  the  Treason  Felony  Act,  1848,  principals  in  the  second  degree 
and  accessories  before  the  fact  are  to  be  punishable  in  the  same 
manner  as  the  principal  in  the  first  degree  is  by  the  Act  made 
punishable. 

Procedure. — The  proceedings  on  an  indictment  for  treason  felony 
are  the  same  as  in  the  case  of  any  other  felony,  but  trials  for  high 
treason  are  surrounded  with  unusual  safeguards,  most  of  which  are 
embodied  in  the  Act  of  1695,  7  &  8  Will.  iii.  c.  3,  passed  after  the 
Eevolution  as  a  security  against  the  miscarriages  of  justice  which  were 
supposed  to  have  taken  place  in  the  preceding  reigns. 

A  Secretary  of  State  has  an  extraordinary  right  of  issuing  warrants 
of  arrest  for  treason  or  suspicion  of  treason. 

By  the  Treason  Act,  1695,  no  one  is  to  be  indicted  for  any  treason 
<3one  in  the  realm  after  a  lapse  of  more  than  three  years,  unless  in  cases 
of  attempted  poisoning  or  assassination  of  the  Sovereign. 

Bail  can  only  be  allowed  in  cases  of  treason  by  order  of  a  Secretary 
of  State,  or  of  the  King's  Bench  Division,  or  one  of  its  judges  in 
vacation. 

Provision  is  made  by  28  Hen.  viii.  c.  10,  and  35  Hen.  viii.  c.  2, 
for  the  trial  here  of  treasons  committed  at  sea,  and  on  land  out  of  the 
realm. 

In  the  case  of  high  treason  and  conspiracy  the  venue  may  be  laid 
where  any  overt  act  done  by  any  one  of  the  traitors  or  conspirators  can 
be  proved  to  have  been  done. 

By  the  Act  of  1695,  ss.  1,  8,  as  amended  by  7  Anne,  c.  21,  s.  11,  on 
trials  for  treason  prisoners  are  to  have  copies  of  the  indictment 
■delivered  to  them  ten  days  before  the  trial  in  the  presence  of  two 
witnesses,  and  a  copy  of  the  jury  panel  and  list  of  the  witnesses, 
mentioning  their  names,  profession,  and  places  of  abode,  delivered  at  the 
■same  time  as  the  copy  of  the  indictment.  They  are  also  to  have  process 
to  compel  the  appearance  of  their  own  witnesses.  Delivery  of  the  list 
of  witnesses  at  a  different  time  from  the  copy  of  the  indictment  was 
held  bad  in  Frost's  Case,  1839,  4  St.  Tri.  N.  S.  85 ;  and  though  it  was 
held  that  the  objection  had  been  taken  too  late  and  would  only  have 
been  ground  for  the  postponement  of  the  trial,  it  resulted  in  saving  the 
life  of  the  prisoner. 

The  Act  of  1695  also  provides  that  the  accused  shall  be  entitled  to 
make  his  defence  by  counsel  learned  in  the  law,  and  to  have  two  counsel 
•assigned  to  him  for  that  purpose.  This  was  extended  to  impeachments 
by  20  Geo.  ii.  c.  30.  Not  more  than  two  counsel  will  be  recognised  for 
•each  prisoner. 

On  trials  of  treason  in  tlie  Court  of  the  Lord  High  Steward  {q.v.),  all 
peers  who  have  a  right  to  sit  and  vote  are  to  be  summoned  twenty  days 
■before  the  trial  (s.  11). 

In  treason  the  prisoner  is  entitled  to  thirty-five  peremptory  challenges, 
instead  of  twenty  as  in  felony. 

The  Act  of  1695  also  provides  (s.  8)  that  no  evidence  shall  be 
•admitted  or  given  of  any  overt  act  that  is  not  expressly  laid  in  the 
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indictment.  The  whole  evidence  in  support  of  the  overt  act  need  not 
be  set  out,  but  the  charge  must  be  reduced  to  a  reasonable  certainty. 
Facts  which  might  in  themselves  amount  to  an  overt  act  of  treason, 
though  not  laid,  have  been  held  admissible  in  support  of  overt  acts  which 
are  laid. 

The  same  Act  (ss.  2, 4)  provides  that  no  one  shall  be  indicted,  tried, 
or  attainted  of  high  treason,  except  upon  the  oaths  of  two  lawful  wit- 
nesses, either  both  of  them  to  the  same  overt  act,  or  one  of  them  to  one- 
and  another  of  them  to  another  overt  act  of  the  savie  treason,  unless  in 
ease  of  confession  without  violence  in  open  Court,  or  of  standing  mute  or 
refusing  to  plead,  or  of  challenging  peremptorily  more  than  thirty-five 
of  the  jury.  The  last  exception  seems  to  be  rendered  inoperative  by 
7  &  8  Geo.  IV.  c.  28,  s.  2.  If  two  witnesses  speak  to  the  same  overt  act, 
it  is  not  necessary  that  they  should  both  speak  to  the  same  facts  {E.  v.. 
M'Caferty,  1867,  10  Cox  C.  C.  603). 

These  provisions  set  at  rest  some  of  the  most  vexed  questions  in  the- 
law  of  treason,  as  to  whether  two  witnesses  were  required  at  common  law, 
and  as  to  whether  the  express  provisions  to  that  effect  of  1  Edw.  vi.  c.  12, 
and  5  &  6  Edw.  vi.  c.  11,  had  been  repealed  by  1  Phil.  &  Mary,  c.  10, 
providing  that  trials  for  treason  should  be  held  according  to  the  course 
of  the  common  law  (see  Eost.  238). 

In  Ireland,  to  which  these  statutes  did  not  apply,  one  witness  was 
held  sufficient  until  the  above  provisions  were  extended  to  Ireland  by 
1  &  2  Geo.  IV.  c.  24.  In  Smith  O'Brien's  Case,  1848-49,  7  St.  Tri.  N.  S.  1, 
where  the  statutes  applicable  to  Ireland  are  exhaustively  considered,  it 
was  held  that  the  provisions  of  the  statutes  of  William  and  Mary,  and 
Anne,  as  to  the  lists  of  witnesses  had  not  been  extended  to  Ireland,  and 
17  &  18  Vict.  c.  26  was  afterwards  passed  in  consequence.  [On  a  trial 
for  high  treason,  the  Court  will  not  entertain  a  motion  to  quash  the- 
indictment  as  defective,  but  will  leave  the  prisoner  to  his  remedy  by 
motion  in  arrest  of  judgment,  or  writ  of  error  {B.  v.  Lynch,  [1903} 
1  K.  B.  444).] 

On  trials  for  treason  it  is  the  practice  to  invite  the  prisoner  to  make 
a  statement  after  his  counsel  have  spoken  (4  St.  Tri.  N.  S.  414 ;  7  ibicL 
276). 

It  should  be  noticed  that  the  statutes  for  the  amendment  of  criminal 
pleading  do  not  apply  to  treason,  as  to  which  the  rigorous  rules  of  the 
old  law  remain  in  force. 

The  special  procedure  for  treason  does  not  now  apply  where  the 
alleged  overt  act  of  treason  is  an  attempt  to  injure  in  any  manner  what- 
soever the  person  of  the  Sovereign.  Under  39  &  40  Geo.  in.  c.  93,  and 
5  &  6  Vict.  c.  51,  s.  2,  such  cases  are  to  be  tried  with  the  same  procedure 
as  an  ordinary  murder. 

Sentence. — The  old  sentence  for  high  treason  was  one  of  extra- 
ordinary barbarity.  The  traitor  was  to  be  drawn  on  a  hurdle  to  the 
place  of  execution,  hanged  by  the  neck,  taken  down  while  still  alive, 
his  private  members  cut  off,  and  his  entrails  torn  out  and  burnt  before 
his  eyes.  The  body  was  then  to  be  beheaded  and  the  trunk  divided 
into  four  quarters,  to  be  disposed  of  according  to  the  pleasure  of  the 
Crown.  Women  were  to  be  burnt.  Coke  purports  to  show  that  all  these 
punishments  but  one  are  found  for  treason  in  holy  Scripture.  The 
sentence  likewise  involved  forfeiture  and  corruption  of  blood. 

Nearly  all  the  above  provisions  are  now  repealed.  30  Geo.  iii.  c.  48, 
substituted  hanging  for  burning  in  the  case  of  women.     54  Geo.  in. 
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c.  146,  limited  the  sentence  to  drawing,  hanging  until  dead,  beheading 
and  quartering,  and  empowered  the  Crown  to  substitute  beheading  for 
quartering.  The  Forfeiture  Act,  1870,  33  &  34  Vict.  c.  23,  abolished 
attainder  and  corruption  of  blood  and  forfeiture  in  treason,  with  a  saving 
for  the  law  of  forfeiture  consequent  on  outlawry.  It  also  (s.  31)  abolished 
drawing,  beheading,  and  quartering.  As  31  Vict.  c.  24,  only  provides  for 
private  executions  in  cases  of  murder,  executions  for  treason  must,  as 
previously,  take  place  in  public. 

As  to  Misprision  of  Treason,  see  Misprision  ;  and  as  to  Outlawry  for 
Treason,  see  Outlawry. 

\_Authorities. — Hale,  Foster,  Stephen,  the  State  Trials.] 

Treasurer  (County). ^The  ofiflcer  appointed  in  each  county 
to  take  charge  of  the  county  funds  and  accounts.  Formerly  the  appoint- 
ment was  made  by  the  justices  under  sec.  6  of  12  Geo.  ii.  c.  29,  but  now 
it  is  made  by,  and  the  ofhce  is  held  at  the  pleasure  of,  the  County 
Council,  by  whom  also  the  salary  paid  to  the  officer  is  determined  (Local 
Government  Act,  1888,  s.  3,  subs.  10).  He  must  give  security  for  the 
due  discharge  of  his  ofiice ;  his  accounts  are  passed  by  the  council,  and 
lie  has  to  make  abstracts  thereof,  which  are  open  to  the  inspection  of 
ratepayers  in  the  same  way  that  borough  accounts  are  {ibid.,  s.  71). 

Trcasu  re  Trove. — Gold  or  silver  in  coin,  plate,  or  bullion  found 
concealed  in  a  house,  or  in  the  earth,  or  other  private  place,  the  owner 
whereof  is  unknown,  is  called  treasure  trove.  It  is  the  duty  of  the 
person  discovering  it  to  give  notice  thereof  to  the  coroner  of  the  district 
who  thereupon  holds  an  inquest,  which  is  limited  to  the  ascertaining  of 
"  who  were  the  finders  and  who  suspected  thereof "  (see  Coroners  Act, 
1887,  s.  36  ;  A.-G.  v.  Moore,  [1893]  1  Ch.  676).  To  conceal  the  finding 
of  treasure  is  a  misdemeanor  at  common  law,  and  in  an  indictment  for 
the  offence  it  is  not  necessary  to  allege  that  the  concealment  was 
fraudulent  {B.  v.  Thomas,  1863,  L.  &  C.  313).     See  Coroner. 

Primd  facie  the  Crown  is  entitled  to  treasure  trove,  and  it  is  not 
necessary  that  an  inquest  should  be  held  for  the  purpose  of  informing 
the  Crown  as  to  its  rights  (see  R.  v.  Toole,  1867,  11  Cox  C.  C.  75);  but 
this  frimd  facie  title  may  be  displaced  by  showing  a  grant  to  a  subject 
of  the  franchise  of  treasure  trove  {A.-G.  v.  Moore,  supra).  The  pre- 
rogative right  of  the  Crown  only  applies  to  treasure  "found  hidden  in 
the  earth  or  other  private  place,  the  owner  thereof  being  unknown,"  not 
to  that  "  found  in  the  sea,  or  upon  the  earth ;  ...  so  that  it  seems  it  is 
the  hiding,  and  not  the  abandoning,  of  it  that  gives  the  King  a  property  " 
(1  Black.  Co7n.,  295).  See  A.-G.  v.  British  Museum  Trustees,  [1903]  2  Ch. 
598.  If  the  owner  of  the  treasure  trove  is  subsequently  discovered  he 
is  entitled  to  it.  Treasure  trove  being  one  of  the  jura  regalia  cannot 
be  claimed  under  the  general  grant  of  "  franchises  "  in  a  Eoyal  Charter, 
but  must  itself  be  expressly  granted ;  although  when  so  granted,  it 
becomes  a  franchise  in  the  grantee  {A.-G.  v.  British  Museum  Trustees, 
ubi  sup.). 

Treasury. — The  Exchequer  was  a  cu7'ia  introduced  by  the 
Normans  for  financial  purposes,  consisting  of  two  offices,  the  Exchequers 
of  Account  and  of  Keceipt.  The  King's  dues  were  paid  into  the  latter, 
and  receipts  given  for  such  payments  in  the  former,  where  sat  the  Lord 
Chancellor,  the  Treasurer,  and  Barons,  exercising  a  general  financial 
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control.  The  Treasurer  was  also  responsible  for  the  receipt  and  issue 
of  the  revenue  in  the  former.  In  the  reign  of  Richard  i.  the  Chancery 
was  removed  from  the  Exchequer,  and  the  Treasurer  was  thus  relieved 
from  his  subordination,  the  Chancellorship  of  the  Exchequer  being 
created  in  his  place.  The  importance  of  the  Treasurer  was  further 
increased  by  the  abolition,  in  the  reign  of  Henry  IIL,  of  the  office  of 
Justiciar,  until,  near  the  end  of  the  sixteenth  century,  he  became  so 
occcupied  with  the  general  government  of  the  country  as  to  be  unable 
to  perform  in  person  the  details  of  his  department,  and  Lord  Burleigh 
employed  a  secretary  for  this  purpose.  The  King's  Treasurer,  or 
Treasurer  of  the  Exchequer,  on  becoming  the  second  officer  in  dignity 
after  the  Lord  Chancellor,  was  styled  the  Lord  High  Treasurer  and 
Treasurer  of  the  Exchequer,  the  first  office  being  conferred  by  delivery 
of  a  white  staff,  the  second  by  patent.  The  office  was  put  into  com- 
mission on  the  death  of  Lord  Salisbury  in  1612 ;  was  filled  from  time 
to  time  till  1714,  when  the  Duke  of  Shrewsbury  resigned  it;  since  when 
it  has  always  been  in  commission.  By  the  Act  of  Union  with  Scotland, 
the  Scotch  and  English  Treasuries  were  united ;  but  after  the  union 
with  Ireland,  the  Irish  and  English  were  not  united  till  1816.  The 
Treasury  Board  is  created  by  letters  patent  appointing  a  First  Lord, 
Chancellor  of  the  Exchequer,  and  three  junior  Lords,  the  latter  usually 
selected  from  each  of  the  three  kingdoms,  to  whom  some  departmental 
business  is  occasionally  assigned,  but  whose  duties  are  mainly  political, 
as  assistant  whips  and  assistants  to  the  Patronage  Secretary  of  the 
Treasury,  an  office  always  occupied  by  the  Chief  Whip  of  the  party 
in  power.  Since  Sir  Robert  Walpole's  Ministry,  1721-1742,  the  Eirst 
Lord  has  usually  been  Prime  Minister,  except  when  Lord  Wilmington 
was  First  Lord  and  Carteret  and  Henry  Pelhani  were  the  Prime 
Ministers;  again,  when  the  elder  Pitt  was  Secretary  of  State  and  Prime 
Minister,  though  the  Duke  of  Newcastle  was  First  Lord  ;  again,  in  1783, 
when  the  Duke  of  Portland  was  First  Lord,  though  Fox  and  N^orth 
were  Prime  Ministers ;  again,  when,  in  1885,  Lord  Iddesleigh  was  First 
Lord,  though  Lord  Salisbury  was  Prime  Minister ;  as  was  the  case  in 
the  Unionist  Administration  of  1892,  when  Mr.  A.  Balfour  was  First 
Lord  and  Leader  of  the  Commons  and  Lord  Salisbury  Prime  Minister. 
Mr.  Gladstone  united  the  office  of  First  Lord  and  Chancellor  of  the 
Exchequer  for  a  few  months  in  1873-74,  when  Parliament  was  in  recess, 
and  again  from  1880  to  1882. 

Till  the  beginning  of  this  century  the  Treasury  Board  met  almost 
daily,  sitting  round  a  table  at  the  head  of  which  the  King,  till  the 
accession  of  George  iii.,  presided,  the  Secretaries'  papers  were  discussed 
and  minuted,  a  day  or  portion  of  a  day  regularly  assigned  to  the 
financial  business  of  either  Scotland  or  Ireland,  as  it  might  be,  or  the 
army  or  navy  or  customs.  As  George  III.  surrendered  his  hereditary 
revenues  for  a  fixed  Civil  List,  he  had  no  longer  a  personal  interest 
in  Treasury  business.  In  1827  the  First  Lord  and  Chancellor  of  the 
Exchequer  ceased  to  attend ;  and  in  1856  the  other  Lords  :  other  depart- 
mental officers  discharging  the  duties  allotted  to  them,  under  the 
general  control  of  the  Chancellor  of  the  Exchequer,  subject,  in  matters 
arising  of  primary  importance,  to  the  final  decision  of  the  First  Lord. 
The  First  Lord,  except  as  aforesaid,  takes  no  part  in  the  Treasury 
business,  but  has  a  large  patronage,  and,  if  Prime  Minister,  besides 
control  over  the  general  policy  of  the  country,  general  supervision  over 
all   the  other  Ministers;    if   leader  of  the  House  of  Commons  only, 
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management  of  ministerial  business  in  that  House.     The  Chancellor  of 
the  Exchequer  is  also   Under  Treasurer,  being  appointed  by  separate 
patents,  his  more  strictly  financial  duties  being  in  respect  of  the  latter 
post,  which  was  assigned  to  him  in  the  reign  of  Henry  vil.     As  the 
meetings   of   the   Board   diminished,   so    his   labours    and    importance 
increased.     The  duties  of  the  old  Excheciuers  of  Account  and  Keceipt 
were  to  the  King,  to  secure  payment  of  the  King's  dues ;  those  of  the 
Treasury  and  Chancellor  of  the  Exchequer,  to  both  Sovereign  and  tax- 
payer.    It  is  for  his  department  to  arrange  that  enough,  and  not  more 
than  enough,  money  is  raised  by  taxation  for  what  is  needed  by  the 
Government ;  that  no  more  is  spent  than,  or  in  other  departments  or 
divisions  of  departments  than,  has  been  authorised  by  Parliament ;  that 
the  estimates  of  such  necessary  sums  are  supervised  in  the  Treasury 
before  being  presented  to  Parliament  (indeed,  any  Bill  requiring  any 
provision  of  money  by  Parliament  must  be  previously  assented  to  by 
the  Treasury,  or  otherwise  the  Chancellor  could  not  balance  revenue 
and   expenditure);   to   control   official   salaries;  to  adjust  taxation  to 
outlay  by  raising  or  remitting  taxes ;  to  obtain  parliamentary  assent 
to   his    financial   policy   and    proposals;    and,   lastly,    to   control    the 
tendency  on  the  part  of  each  of  his  ministerial  colleagues  to  spend  the 
money  of  the  State  on  the  alleged  exigencies  of  his  own  department ;  an 
appeal  lies,  on  his  refusal  herein,  to  the  First  Lord,  and,  if  need  be,  in 
the  last  resort,  to  the  Cabinet.     The  judicial  aspect  of  the  Exchequer, 
as  it  developed  in  course  of  time  into  a  Court  with  an  equity  as  well  as  a 
general  common-law  jurisdiction,  has  been  dealt  with  under  the  headings 
Queen's  Bench  Division  and  Supkeme  Coukt.     Suffice  it  to  say  that 
Chancellor  and  First  Lord  were  entitled  to  sit  with  the  Barons  on  its 
Equity  side,  and  that  Sir  Eobert  Walpole  sat  and  gave  a  casting  vote 
in  1735  ;  that  its  equity  jurisdiction  was  taken  away  in  1841 ;  and  that 
the  Judicature  Act  excluded  both  Treasurer  and  Chancellor  from  judicial 
powers,  their  only  appearance  in  the  Courts  now  being  on  the  annual 
appointment  of  sheriffs  on  the  morrow  of  St.  Martin,  12th  November, 
when  the  Chancellor  presides  over  that  formal  function  in  the  Queen's 
Bench  Division. 

The  Treasury,  as  now  constituted,  has  a  political  as  well  as  a  financial 
side;  the  former  represented  by  the  First  Lord  and  the  junior  Lords, 
and  being  assisted  by  the  Patronage  Secretary,  who  is  Chief  Whip 
and  distributor  of  patronage ;  the  latter  by  the  Chancellor  of  the 
Exchequer,  and  being  assisted  by  the  Financial  Secretary,  who  is 
responsible  for  the  estimates  of  the  revenue  departments  and  the  civil 
service,  and  for  votes  of  credit,  does  all  the  work  of  financial  business 
in  detail  transacted  in  the  House,  takes  charge  of  Bills  affecting 
the  revenue,  and  of  the  defence  of  the  estimates  laid  before  the 
House.  The  Treasury  parliamentary  officers — some  of  them,  it  will 
have  been  observed,  only  remotely  concerned  with  financial  matters — 
have  been  described.  The  non-political  permanent  staff'  remains  to  be 
noticed.  The  inconvenience  of  constantly  changing  Secretaries  to 
the  Treasury  was  cured  in  1805  by  the  appointment  of  a  Permanent 
Secretary,  who  supervises  the  daily  work  of  the  Treasury,  controls  its 
subordinate  officers  and  clerks,  and  keeps  the  parliamentary  officers 
informed  and  assisted  for  their  public  work,  and  exercises  the  statutory 
control  given  to  the  Treasury  over  the  form  of  keeping  public  accounts, 
and  over  the  departmental  expenditure.  In  this  place  it  is  convenient 
to  mention  that  the  Comptroller  and  Auditor- General,  whose  office  was 
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created  by  the  Exchequer  and  Audit  Act  of  1866,  though. an  officer 
independent  of  any  department,  discharges  duties  which  bring  him  into 
constant  communication  with  the  Treasury,  as  no  department  can  obtain 
money  without  the  sanction  of  the  Treasury,  nor  can  the  Treasury  supply 
their  needs  or  check  their  expenditure  without  the  aid  of  their  officer. 
He  is  appointed  by  letters  patent ;  neither  he  nor  the  Assistant  Comp- 
troller and  Auditor  may  be  a  member  of  either  House  of  Parliament; 
they  are  removable  only  by  the  Sovereign  upon  address  by  both  Houses, 
and  their  salaries  are  charged  on  the  Consolidated  Fund,  so  that  they 
do  not  come  under  the  annual  consideration  of  the  House  of  Commons, 
and  so  cannot  be  amenable  to  any  political  or  other  influences.  The 
revenue  is  collected  by  four  great  departments;  the  Customs,  Inland 
Eevenue,  Post  Office,  and  Commissioners  of  Woods  and  Forests.  Other 
departments  receive  sums  directly  or  indirectly  in  the  course  of  their 
business,  which  each  pay  into  the  Exchequer.  Every  sum  received  is 
paid  into  the  Consolidated  Fund,  i.e.  to  the  credit  of  the  Exchequer 
account  at  the  Bank  of  England,  or,  in  Ireland,  at  the  Bank  of  Ireland. 
From  this  fund  nothing  is  paid  out  except  by  authority  of  Parliament ; 
which  obtained,  the  Sovereign  directs  issues  thereout  to  be  made  in 
pursuance  of  it  by  an  order,  countersigned  by  two  Lords  of  the  Treasury, 
empowering  the  Treasury  to  call  upon  the  Comptroller  and  Auditor- 
General  to  give  the  Lords  of  the  Treasury  a  credit  on  the  Exchequer 
account  at  the  Bank,  This  given,  the  Bank  is  requested  to  transfer  the 
specified  sums  to  the  account  of  the  Paymaster-General,  who  is  then 
enabled  to  issue  payments  to  the  several  departments  in  accordance 
with  the  votes  of  Parliament.  Subsequently  he  has  to  see  that  the 
payments  for  which  he  has  given  credit  have  been  spent  on  the  services 
specified  by  Parliament,  and,  if  not  satisfied  hereon,  to  report  the  facts 
in  detail  to  Parliament.  See  Public  Accounts.  All  departmental 
expenditure  accounts,  and  the  Comptroller  and  Auditor-General's  report 
thereon,  on  receipt  by  the  House  of  Commons,  are  referred  to  the  Public 
Accounts  Committee,  which  in  its  turn  reports  to  the  House.  Thus  an 
independent  permanent  officer  controls  all  the  expenditure  voted,  and 
the  House  which  voted  it  can  ensure  that  it  has  been  spent  upon  the 
objects  for  which  it  was  voted. 

The  departments  which  are  not  specially  represented  in  Parliament 
by  a  political  chief  are  deemed,  broadly  speaking,  outlying  departments 
of,  and  are  represented  in  Parliament  by,  the  Treasury,  such  as  the 
Ecclesiastical  and  Charity  and  Civil  Service  Commissions,  the  Mint, 
the  National  Debt  Exchequer  (Scotland),  Paymaster-General's,  London 
Gazette,  and  Stationery  Offices ;  Public  Works  Loan  Board,  Board  of 
Fisheries  and  Manufactures  (Scotland),  National  and  National  Portrait 
Galleries,  and,  although  the  Post  Office  has  its  parliamentary  represen- 
tative and  considerable  powers  of  initiative,  in  all  matters  of  expenditure 
it  is  subject  to  Treasury  control. 

In  any  proceedings  taken  by  the  Crown,  whether  civil,  in  respect  of 
any  fiscal  claim  or  other  right  asserted,  or  criminal,  in  respect  of  any 
offence  deemed  of  sufficient  gravity  to  warrant  its  intervention,  it  is 
represented  by  the  law  officers,  instructed  by  the  Solicitor  to  the 
Treasury  (always  a  member  of  the  bar,  and  head  of  a  staff  of  assistants 
and  clerks),  in  the  most  serious  cases ;  in  others,  by  counsel  practising  in 
the  different  circuits  where  the  case  arises,  instructed  by  local  solicitors 
on  the  delegation  of  the  Solicitor  to  the  Treasury,  and  nominated  by  the 
Attorney-General.     See  Treasury  Solicitor. 
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Treasury  Bills. — These  represent  one  of  the  means  whereby 
the  executive  power  can  raise  money.  The  Treasury  Bills  Act,  1877, 
40  &  41  Vict.  e.  2,  s.  3,  provides  that  where  the  Treasury  have  authority 
under  any  Act  of  Parliament  to  raise  money  in  this  way,  they  may  do 
so  in  the  manner  provided  by  the  first-mentioned  Act.  Bills  must  be  in 
the  prescribed  form,  containing  an  obligation  to  pay  at  a  certain  date, 
not  more  than  twelve  months  from  the  date  of  the  bill,  the  sum  men- 
tioned therein,  together  with  interest  at  such  rate  as  the  Commissioners 
of  the  Treasury  direct  (s.  4).  They  must  also  bear  the  name  of  one  of 
the  Secretaries  to  the  Treasury  (National  Debt  Act,  1889,  52  &  53  Vict, 
c.  6,  s.  5).  All  moneys  so  raised  are  to  be  paid  into  the  Exchequer,  and 
payment  of  the  bills  is  charged  upon  the  Consolidated  Fund  (40  &  41 
Vict.  c.  2,  s.  5). 

As  to  the  mode  of  issue  of  Treasury  bills,  the  Act  of  1877  provides 
that  that  shall  be  the  duty  of  the  Bank  of  England,  upon  warrant  from 
the  Treasury,  countersigned  by  the  Comptroller  and  Auditor-General  of 
the  Exchequer  (s.  8).  As  to  the  remuneration  to  the  Bank  of  England 
for  their  management  of  Treasury  bills,  see  the  Bank  Act,  1892,  55  &  56 
Vict.  c.  48,  ss.  3,  4. 

Forgery" and  frauds  in  relation  to  Treasury  bills  are  punishable  under 
tlie  Forgery  Act,  1861,  24  &  25  Vict.  c.  98,  ss.  8-11 ;  40  &  41  Vict.  c.  2, 
s.  10. 

Treasury  Solicitor  {Solicitor  to  Treasury). — The  Treasury 
Solicitor  is  the  officer  appointed  by  the  Commissioners  of  His  Majesty's 
Treasury  for  the  purpose  of  conducting  its  legal  business,  of  both  a 
litigious  and  a  non-litigious  character.  First  by  the  9  Geo.  iv.  c.  24, 
in  1828,  and  afterwards  by  the  Solicitors  Act,  1843,  6  &  7  Vict.  c.  73, 
s.  47,  it  was  enacted  that  the  provisions  of  the  Acts  should  not  extend 
to  the  examination,  swearing,  admission,  or  enrolment,  or  any  rights 
or  privileges  of  any  persons  appointed  to  be  Solicitors  of  the  Treasury, 
Customs,  Excise,  Post  Office,  Stamp  Duties,  or  any  other  branch  of  His 
Majesty's  Revenue,  or  to  the  Solicitor  of  the  City  of  London,  or  to  the 
Assistant  of  the  Council  for  the  Affairs  of  the  Admiralty,  or  Navy,  or  to 
the  Board  of  Ordnance  {q.v.). 

From  the  year  1875  down  to  the  year  1888,  in  accordance  with  the 
recommendations  of  a  committee  of  1875  on  the  system  of  conducting 
the  legal  business  of  the  Government,  the  departments  of  several  in- 
dependent departmental  solicitors,  such  as  those  of  the  War  Office, 
Admiralty,  and  Works,  each  with  its  separate  establishment  of  clerks 
and  fixed  scales  of  salaries,  were  united  with  that  of,  the  Treasury 
Solicitor,  who  also,  in  the  same  period,  took  over,  either  under  statute 
or  Treasury  minute,  the  duties  and  clerical  establishments  of  the  King's 
Proctor  iq.v.),  and  of  the  Director  of  Public  Prosecutions  {q.v.).  By  the 
Prosecution  of  Offences  Act,  1908,  8  Edw.  vii.  c.  3,  the  joint  position  of 
Director  of  Public  Prosecutions  and  Treasury  Solicitor  was  done  away 
with,  and  each  officer  has  now  a  separate  position  and  staff. 

By  the  Treasury  Solicitor  Act,  1876,  39  &  40  Vict.  c.  18,  the  person 
for  the  time  being  holding  the  office  of  Solicitor  for  the  Affairs  of  His 
Majesty's  Treasury  (referred  to  in  the  Act  as  the  Treasury  Solicitor)  was 
constituted  a  corporation  sole  by  the  name  of  "the  Solicitor  for  the 
Affairs  of  His  Majesty's  Treasury,"  with  capacity  to  acquire  and  hold 
in  that  name  lands.  Government  securities,  shares  in  any  public  com- 
pany, securities  for  money,  and  real  and  personal  property  of  every 
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description ;  to  sue  and  be  sued ;  to  execute  deeds,  using  an  official  seal ; 
to  make  leases ;  and  to  enter  into  engagements  binding  on  himself  and 
his  successors  in  office ;  and  to  do  all  other  acts  necessary  or  expedient 
to  be  done  in  the  execution  of  these  duties  of  his  office. 

When  the  Crown  becomes  entitled  to  the  personal  estate  of  an 
intestate,  or  otherwise,  and  the  Crown  by  sign  manual  nominates  the 
Treasury  Solicitor  to  obtain  a  grant  of  administration,  the  Court  may 
grant  it  to  him  by  his  official  name,  or,  if  the  warrant  so  provide,  to 
some  person  nominated  in  that  behalf  by  the  Treasury  Solicitor. 

He  may  be  appointed  by  the  warrant  for  a  particular  case,  or  a 
warrant  may  specify  a  particular  class  of  cases  in  which  he  shall  take 
out  administration,  or  it  may  limit  the  power  for  a  period  or  otherwise, 
or  some  other  person  may  be  nominated. 

Administration  de  bonis  is  not  necessary,  nor  the  usual  administra- 
tion bond. 

An  Assistant  Solicitor  for  the  affairs  of  the  Treasury  may  do  all 
things  the  Treasury  Solicitor  himself  may  do  in  regard  to  such  an 
administration,  or  of  any  Act  of  Parliament,  or  otherwise  in  the  execu- 
tion of  his  duties  as  the  Treasury  Solicitor  (s.  3).  There  are  at  present 
three  Assistant  Treasury  Solicitors. 

Grants  and  the  disposal  of  money  and  property  received  under 
administration  or  forfeiture,  and  of  unclaimed  grants,  by  the  Treasury 
Solicitor,  are  to  be  paid  and  disposed  of  according  to  the  provisions  of 
sec.  4,  and  to  rules  made  by  the  Treasury. 

By  the  Intestates  Estates  Act,  1884,  47  &  48  Vict.  c.  71,  s.  2, 

where  the  administration  of  the  personal  estate  of  any  deceased  person  is 
granted  to  a  nominee  of  Her  Majesty  (whether  the  Treasury  Solicitor  or 
any  other  person),  any  action  or  proceeding  by  or  against  such  nominee  for 
the  recovery  of  the  personal  estate  of  such  deceased  person,  or  any  share 
thereof,  shall  be  of  the  same  character,  and  be  brought,  instituted,  and 
carried  on  in  the  same  manner,  and  be  subject  to  the  same  rules  of  law  and 
equity  (including  the  rules  under  the  Statutes  of  Limitation  or  otherwise)  in 
all  respects  as  if  the  administration  had  been  granted  to  such  nominee  as 
one  of  the  next-of-kin  of  such  deceased  person. 

By  sec.  6  of  the  same  Act, 

where  a  person  dies  without  an  heir  and  intestate  in  respect  of  any  part  of 
his  real  estate,  whether  his  estate  therein  is  legal  or  equitable,  and  applica- 
tion is  made  for  the  waiver  of  any  right  of  the  Crown  in  respect  of  such 
intestacy  to  such  estate  by  or  on  behalf  of  any  person  to  whom,  or  to  a 
trustee  for  whom,  the  Crown  would,  if  its  rights  had  been  duly  found  by 
inquisition,  have  power  to  grant  such  real  estate,  the  Crown,  by  warrant 
under  the  hands  of  the  Commissioners  of  the  Treasury  or  any  two  of  them, 
may  authorise  the  waiver  of  such  right  on  such  terms  as  may  be  prescribed 
in  the  warrant,  and  the  Treasury  Solicitor  may  convey  to  the  person  in 
whose  favour  such  waiver  is  made  the  right  of  the  Crown  so  waived. 

Within  two  years,  upon  giving  security  for  costs  to  the  satisfaction 
of  the  Treasury  Solicitor,  any  person  claiming  any  estate  or  interest  in 
the  real  estate  may  demand  that  an  inquisition  be  issued,  and  it  will  be 
issued  as  if  this  section  had  not  been  enacted ;  and  every  person  bring- 
ing such  action  is  in  the  same  position  as  if  he  were  traversing  such 
office  found. 

The  position  of  the  Treasury  Solicitor  with  regard  to  his  appearance 
for  private  individuals  has  been  discussed  at  length  in  B.  v.  Archbishop 
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of  Canterlniry,  [1903]  1  K.  B.  289,  where  it  was  sought  to  prove  that  if 
he  acted  for  a  private  individual  he  was  an  unqualified  person  and  his 
costs  could  not  be  recovered.  Apparently  if  his  appearance,  even  for  a 
private  person,  is  on  the  order  of  the  Crown  he  is  fully  qualified  for  all 
purposes. 

As  to  the  practice  of  the  Treasury  Solicitor  under  "Commission 
rogatoire  "  or  letters  of  request  in  which  foreign  Governments  are  con- 
cerned, see  Kobertson's  Civil  Proceedings  for  arid  against  the  Crown,  1908 
ed.,  pp.  18,  19.  As  to  his  duties  in  connection  with  Petitions  of  Eight, 
see  Robertson,  ibid.,  p.  384,  as  administrator  in  Chancery  Division 
Actions,  ibid.,  p.  464,  and  as  to  administration  on  behalf  of  the  Crown, 
ibid.,  p.  495. 

See  MiLiTAEY  Testament  ;  Naval  Testament  ;  Regimental  Debts  ; 
Pay  and  Pensions  ;  Directok  of  Public  Peosecutions  ;  Teeasuhy. 

Treat  and  View. — An  advertisement  issued  inviting  applica- 
tions "  to  treat  and  view  "  a  particular  property  to  be  made  to  A.,  only 
confers  upon  A.  authority  to  negotiate,  and  to  make  and  receive  pro- 
posals, but  not  to  conclude  a  sale  {jjier  Bovill,  C.J.,  in  Godivin  v.  Brind, 
1868,  39  L.  J.  C.  P.  122  w.). 
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1.  Definition. — A  Treaty  is  a  contract  between  two  or  more  inde- 
pendent States,  signed  by  or  on  behalf  of  their  sovereign  authorities. 
When  relating  to  rights  and  duties  of  subjects  or  citizens  of  the 
respective  States  in  one  another's  possessions,  treaties  are  generally 
called  Conventions,  as  in  the  case  of  the  North  Sea  Fisheries  Conven- 
tion {q.v.);  the  Industrial  Property  Convention  (see  Inteenational 
Unions)  ;  the  Anglo-French  Trade  and  Navigation  Convention,  1882  [the 
Anglo-French  Convention,  1904;  the  Anglo-Russian  Convention,  1907 
(respecting  Persia,  Afghanistan,  and  Thibet) ;  the  International  Copy- 
right Convention,  1908,  etc.].  It  is  nevertheless  usual  to  call  agree- 
ments as  to  customs  tariffs  "Treaties  of  commerce."  Some  international 
understandings  are  called  Declarations,  such  as  the  Declaration  of  Paris 
{q.v.) ;  and  certain  exhaustive  treaties  or  conventions  have  been  entitled 
"  Generals  Acts,"  e.g.  the  General  Act  of  Berlin,  1885 ;  the  General  Act 
of  Brussels,  1890 ;  [the  General  Act  of  the  Algeciras  Conference,  1906. 
The  "  Final  Acts  "  of  the  Hague  Conferences  of  1899  and  1907,  in  which 
are  comprised  numerous  conventions  and  declarations,  should  also  be 
mentioned  as  examples  of  law-making  treaties  of  the  highest  inter- 
national importance].  A  treaty  between  the  Pope  and  a  State  is  called 
a  Concordat  (q.v.). 

Different  classifications  and  distinctions  are  made  of  and  between 
treaties ;  but  as  almost  every  matter  which  can  form  the  subject  of  a 
private  bargain  is  or  can  be  regulated  as  between  States,  to  classify 
treaties  is  simply  to  detail  their  subject-matters.     Calvo  has  divided 
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them,  according  to  their  subjects,  into  twenty-two  different  kinds. 
Considered  apart  from  their  subjects,  and  in  the  abstract  as  international 
contracts  of  different  character  and  effect,  they  may  be  divided  into  five 
classes ;  (1)  Bargains  merely  terminating  differences,  such  as  fixing  an 
indemnity  or  settling  a  frontier,  and  involving  no  continuing  obligation ; 
(2)  arrangements  for  joint  action  (alliance  or  guarantee);  (3)  agreements 
for  the  observance  of  conditions  of  peace ;  (4)  conventions  affecting  the 
private  interests  of  subjects  and  citizens;  (5)  declarations  of  inter- 
national law  or  practice,  which  the  parties  agree  to  respect.  The 
obligations,  mode  of  ratification,  denunciation,  termination,  etc.,  of  these 
different  kinds  of  compacts  necessarily  differ,  as  will  be  seen  in  the 
course  of  this  article. 

As  far  back  as  we  have  knowledge  of  mankind  acting  as  communities 
for  offence  or  defence,  we  meet  with  treaties.  Barbeyrac's  collection 
(1739)  mentions  as  many  as  five  hundred  made  before  the  commence- 
ment of  the  Christian  era.  Since  then,  except  during  the  long  peace  of 
the  Eoman  Empire,  the  frequency  of  treaties  has  increased.  With  the 
rise  of  international  relations  in  the  present  century,  moreover,  matters 
such  as  patents,  copyright,  fisheries,  telegraph  cables,  extradition  of 
criminals,  etc.  (see  International  Unions),  have  been  regulated  by 
treaty,  and  have  added  largely  to  the  number  and  variety  of  the  con- 
tracts between  nations.  [Treaties  for  the  submission  of  disputes  to 
arbitration  are  moreover  a  characteristic  feature  of  modern  international 
policy.] 

2.  Prerogative  of  Treaty-making. — Under  the  British  Constitution, 
all  treaty-making  powers  are  vested  in  the  Sovereign  absolutely.  In 
practice  the  Sovereign  acts  on  the  advice  of  responsible  ministers.  "  It 
is  the  king's  prerogative,"  says  Blackstone,  "  to  make  treaties,  leagues, 
and  alHances  with  foreign  States  and  princes.  Eor  it  is  by  the  law  of 
nations  essential  to  the  goodness  of  a  league  that  it  be  made  by  the 
the  sovereign  power,  and  then  it  is  binding  upon  the  whole  community ; 
and  in  England  the  sovereign  power  is  vested  in  the  person  of  the  king. 
Whatsoever  contracts,  therefore,  he  engages  in,  no  other  power  in  the 
kingdom  can  legally  delay,  resist,  or  annul.  And  yet,  lest  this  plenti- 
tude  of  authority  should  be  abused  to  the  detriment  of  the  public,  the 
constitution  hath  here  interposed  a  check,  by  the  means  of  parliamentary 
impeachment,  for  the  punishment  of  such  ministers  as  from  criminal 
motives  advise  or  conclude  any  treaty  which  shall  afterw^ards  be  judged 
to  derogate  from  the  honour  and  interest  of  the  nation  "  {Com.,  i.  ch. 
xvii.  s.  2). 

In  the  same  line  of  thought,  Wheaton  asserts  that  a  treaty, 
when  properly  ratified,  is  "  obligatory  upon  the  contracting  States,  inde- 
pendently of  the  necessary  legislative  measures  which  may  be  necessary  on 
the  part  of  either,  in  order  to  carry  it  into  complete  effect.  Wliere, 
indeed,  such  auxiliary  legislation  becomes  necessary,  in  consequence  of 
some  limitation  on  the  treaty-making  power  expressed  in  the  funda- 
mental laws  of  the  State,  or  necessarily  implied  from  the  distribution  of 
its  constitutional  powers  .  ,  .  then  the  treaty  may  be  considered  as 
imperfect  in  its  obligation  until  the  national  assent  has  been  given  in 
the  forms  required  by  the  municipal  statute  "  {Ele7iients  of  International 
Law,  ed.  Lawrence,  New  York,  1855,  p.  329). 

In  France,  art.  8  of  the  Constitutional  Law  of  1875  invests  the 
President  of  the  Eepublic  with  the  negotiation  and  ratification  of  treaties, 
but  it  stipulates  that  "  treaties  of  peace,  commerce,  and  those  pledging 
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the  State  finances,  or  affecting  the  status  of  persons  and  rights  of  pro- 
perty of  Frenchmen  abroad,  are  only  binding  after  having  been  voted 
by  the  two  chambers." 

In  Belgium,  under  art.  68  of  the  Constitutional  Law  of  1831,  "the 
king  .  .  .  makes  treaties  of  peace,  alliance,  and  commerce.  He  gives 
notice  of  them  to  the  chambers  as  soon  as  the  interests  and  safety  of 
the  State  permit,  and  adds  suitable  communications  thereto.  Treaties 
of  commerce,  and  those  which  might  entail  financial  charges  on  the 
State  or  bind  individual  Belgians,  are  inoperative  until  they  have 
received  the  assent  of  the  chambers.  No  cession,  no  exchange,  no 
addition  of  territory  can  take  place  except  in  virtue  of  a  law.  In 
no  case  can  the  secret  articles  of  a  treaty  be  contrary  to  those 
published." 

The  last  paragraph  of  the  Belgian  article  differs  from  British  consti- 
tutional law  under  which  a  treaty  ceding  territory  does  not  need  the 
sanction  of  Parliament.  Parliamentary  sanction  was,  nevertheless,  asked 
in  the  case  of  the  cession  of  Heligoland  (1890). 

In  England  there  is  no  constitutional  code  to  define  the  respective 
powers  of  Sovereign  and  Parliament  as  regards  treaty-making,  but 
practice  seems  in  general  to  follow  the  distinctions  laid  down  in  the 
French  article  quoted  above. 

The  subject  was  exhaustively  dealt  with  by  Sir  E.  Phillimore  in  the 
case  of  the  Parlement  Beige,  1877,  4  P.  D.  129 ;  5  P.  D.  197,  in  whicli, 
commenting  on  the  passage  from  Blackstone  quoted  above,  he  held  that 
the  general  proposition  therein  laid  down  must  receive  some  modification 
and  restraint.  Blackstone,  he  said,  must  have  known  very  well  that 
there  were  a  class  of  treaties  the  provisions  of  which  were  inoperative 
without  the  confirmation  of  the  legislature;  while  there  were  others 
which  operated  without  such  confirmation.  The  strongest  instance  of 
the  latter  perhaps  was  the  Declaration  of  Paris  in  1856,  by  which  the 
Crown,  in  the  exercise  of  its  prerogative,  deprived  this  country  of  belli- 
gerent rights  which  very  high  authorities  in  the  State  and  in  the  law 
had  considered  to  be  of  vital  importance.  But  this  declaration  did  not 
affect  the  private  rights  of  the  subject ;  and  the  question  before  him  was 
whether  a  treaty  did  affect  private  rights  and  therefore  require  the 
sanction  of  the  legislature. 

Chancellor  Kent  had  stated  that  treaties  of  peace,  when  made  by 
the  competent  power,  were  obligatory  upon  the  whole  nation,  and  that 
if  the  treaty  required  payments  of  money  to  carry  it  into  effect,  and  the 
money  could  not  be  raised  but  by  an  act  of  the  legislature,  it  was  morally 
obligatory  upon  the  legislature  to  pass  the  law ;  and  to  refuse  it  would 
be  a  breach  of  public  faith. 

In  The  United  States  v.  The  Schooner  Peggy  (1  Cranch,  103),  decided 
by  the  Supreme  American  Court,  the  Court  of  Appeal  held  that  "  where 
a  treaty  is  the  law  of  the  land,  and  as  such  affects  the  rights  of  parties 
litigating  in  Court,  that  treaty  as  much  binds  those  rights  and  is  as 
much  to  be  regarded  by  the  Court,  as  an  Act  of  Congress." 

"  A  treaty,"  said  Sir  K.  Phillimore,  "  may  contain  provisions  which 
are  ultra  vires  of  prerogative,  in  part  valid  and  inoperative.  A  treaty 
is  indeed  not  void  necessarily  by  reason  of  the  infraction  of  some  of 
its  conditions,  though  it  may  be  voidable,  and  the  validity  of  it  cannot 
be  challenged,  speaking  generally,  by  any  private  person ;  but  a  Court 
of  justice  when  called  upon  to  execute  the  provisions  of  a  treaty  may, 
at  the   instance   of  the   subject    who   is    affected  by  them,  examine 
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whether  those  provisions  are  such  as  to  be  capable  of  legal  enforce- 
ment, just  as  it  may  inquire  into  the  validity  of  Letters  Patent  granted 
by  the  Crown."  For  this  analogy  he  cited  as  authority  LoTig  v.  The 
Bisliop  of  Cape  Town,  1863,  1  Moo.  P.  C.  K  S.  411. 

"  There  have  been,"  continued  Phillimore,  "  not  to  go  further  back 
than  the  reign  of  Her  present  Majesty,  various  treaties  confirmed  by 
Parliament,  and  by  statutes  passed  power  has  been  given  to  the  Crown 
by  Order  in  Council,  to  do  certain  things  which  it  must  be  presumed 
without  such  order  could  not  have  been  done.  For  instance,  25  &  26 
Vict.  c.  63  (1862)  empowers  the  Crown  by  Order  in  Council  to  make 
rules  and  regulations  respecting  collisions  and  salvage  services  relating 
to  the  ships  of  foreign  States;  31  &  32  Vict.  c.  45  (1868),  relating 
to  a  convention  between  France  and  England  as  to  sea  fisheries,  and 
reciting  that  doubts  had  arisen  whether  part  of  the  convention  relating 
to  exemption  from  dues  had  been  confirmed  by  Parliament,  proceeded 
to  give  such  confirmation.  The  Statute  35  &  36  Vict.  c.  45  (1872) 
confirms  the  Treaty  of  Washington  between  the  United  States  and 
England,  and,  as  will  presently  be  seen,  the  very  treaty  of  which  this 
Belgian  treaty  is  a  sequel  was  confirmed  by  statute.  ...  I  mention 
this  remedy  as  illustrative  of  the  position  that  certain  treaties  do 
require  parliamentary  confirmation.  The  treaty  of  Berne  referred  to, 
and  to  which  the  Belgian  Treaty  of  1876  is  to  form  a  sequel,  being 
concluded  in  the  year  1874,  was  specially  confirmed  by  a  statute  passed 
in  1875  (38  &  39  Vict.  c.  22),  the  preamble  of  which  says  :  'And  whereas 
such  treaty  and  regulations  cannot  be  carried  into  effect  except  by  the 
authority  of  Parliament,  and  it  is  expedient  to  give  such  authority,  and 
to  comprise  in  one  Act  the  powers  of  the  Treasury  in  relation  to  fixing 
the  rates  of  postage,  be  it  therefore  enacted,' "  etc. 

Phillimore  concluded  that  the  treaty  in  question  to  which  he  refers 
was  a  user  of  the  treaty-making  prerogative  by  the  Crown  without 
precedent,  and  in  principle  contrary  to  the  constitution. 

The  distinction  made  by  Sir  Pt.  Phillimore  is  probably  the  correct 
one.  The  private  rights  of  the  subject  cannot  be  affected  by  treaty 
without  the  sanction  of  Parliament.  As  regards  treaties  not  affecting 
the  private  rights  of  the  subject.  Lord  Derby,  then  Lord  Stanley  and 
Foreign  Minister  in  1867,  in  reply  to  a  complaint  that  the  House  had 
only  the  power  of  discussing  a  treaty,  when  the  country  was  already 
pledged  to  its"  obligations,  has  probably  stated  the  utmost  extent  to 
which  it  is  safe  to  interfere  with  the  royal  prerogative :  "  All  I  can 
say  is,  that  under  the  constitution  under  which  we  live,  the  power  of 
making  treaties  is  vested  in  the  executive  upon  their  own  responsibility. 
If  I  may  judge  from  my  own  feelings,  so  far  from  trying  to  strain  that 
responsibility,  a  minister  will  always  desire  to  be  supported  by  the 
knowledge  that  the  opinion  of  the  House  is  in  his  favour  "  (Hansard, 
clxxxvii.  916). 

[As  to  the  treaty-making  power  of  the  Government  of  the  United 
States  in  its  international  aspect,  see  the  paper  by  the  Hon.  Everett  P. 
Wheeler  of  New  York  in  the  Twenty-Fourth  Keport  of  the  International 
Law  Association,  1908,  at  p.  148.] 

3.  Conjiict  of  Treaties  and  Acts  of  Parliament. — This  subject  has 
been  in  part  treated  in  the  judgment  by  Sir  K.  Phillimore,  cited  above. 
Our  law  Courts  have  not  often  had  to  deal  with  the  question  of  the 
effect  of  treaties  where  the  same  matter  has  also  been  regulated  by 
Act  of  Parliament. 
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It  was  held  in  B.  v.  Wilson,  1878,  3  Q.  B.  D.  42,  that  a  treaty  of 
extradition  with  a  foreign  State  must  be  taken  to  be  incorporated  with 
and  to  limit  the  operation  of  the  Extradition  Acts,  when  any  question 
of  extradition  from  or  to  that  foreign  State  is  being  considered  (see  the 
article  Extradition,  Vol.  V.  p.  655). 

But  it  has  also  been  held  in  In  re  Counhaye,  1845,  8  Q.  B.  410, 
semble,  that  conditions  not  required  by  the  Extradition  Acts,  but 
required  by  an  extradition  treaty,  before  initiating  proceedings  under 
the  Act,  cannot  be  taken  into  account  in  determining  the  validity  of 
proceedings  under  the  Act,  if  the  magistrate  in  other  respects  has 
jurisdiction  under  the  Acts. 

4.  Sanctity  of  Treaties. — "  Treaties,"  says  Vattel,  "  contain  promises 
that  are  perfect  and  reciprocal.  If  one  of  the  allies  fails  in  his  engage- 
ments the  other  may  compel  him  to  fulfil  them  ;  a  perfect  promise 
confers  a  right  to  do  so.  But  if  the  latter  has  no  other  expedient 
than  that  of  arms  to  force  his  ally  to  the  performance  of  his  promises, 
he  will  sometimes  find  it  more  eligible  to  cancel  the  promises  on  his 
own  side  also  and  to  dissolve  the  treaty.  He  has  undoubtedly  a  right 
to  do  this,  since  his  promises  were  made  only  on  condition  that  the  ally 
should  on  his  part  execute  everything  which  he  had  engaged  to  perform. 
The  party,  therefore,  who  is  offended  or  injured  in  those  particulars 
which  constitute  the  basis  of  the  treaty,  is  at  liberty  to  choose  the 
alternative  of  either  compelling  a  faithless  ally  to  fulfil  his  engage- 
ments or  of  declaring  the  treaty  dissolved  by  his  violation  of  it  " 
(Law  of  Nations,  p.  214). 

Freedom  of  consent,  however,  is  essential  to  the  validity  of  every 
agreement,  and  contracts  obtained  under  duress  %re  void.  "  On  the 
other  hand,"  says  Wheaton,  "  the  welfare  of  society  requires  that  the 
engagements  entered  into  by  a  nation  under  such  duress  as  is  implied 
by  the  defeat  of  its  military  forces,  the  distress  of  its  people,  and  the 
occupation  of  its  territories  by  an  enemy,  should  be  held  binding ; 
for  if  they  were  not,  wars  could  only  be  terminated  by  the  utter  sub- 
jugation and  ruin  of  the  weaker  party.  Nor  does  .  .  .  inequality  in  the 
conditions  of  a  treaty  between  nations,  such  as  might  be  sufficient 
to  set  aside  a  contract  as  between  private  individuals  on  the  ground 
of  gross  inequality  or  enormous  lesion,  form  a  sufficient  reason  for 
refusing  to  execute  the  treaty"  {Elements  of  International  Law,  p. 
331). 

According  to  Professor  Sidgwick,  however,  "any  contract  which 
seriously  impaired  the  strength  or  well-being  of  the  State  forced  to 
make  it,  ought  not  to  be  held  to  be  permanently  binding,  unless  the 
war  that  led  to  the  dictation  of  the  contract  was  regarded  as  manifestly 
just  on  the  victor's  side  and  the  contract  itself  necessary  to  his  security ; 
though  it  would  be  held  to  be  strictly  binding  for  a  time.  The  limit  of 
the  duration  of  its  practical  validity  cannot,  of  course,  be  definitely 
fixed;  but  it  would  seem  to  depend  not  so  much  on  the  mere  lapse 
of  time  as  on  the  amount  of  political  change  that  has  intervened ;  and 
also  partly  on  the  recognised  oppressiveness  of  the  condition  that  it  is 
desired  to  repudiate"  {Ulements  of  Politics,  London,  1897,  p.  282). 

The  well-known,  perhaps  useless,  but  certainly  well-meaning  annex 
to  Protocol  No.  I.  of  the  Conferences  in  London  in  1871,  respecting 
the  clauses  of  the  Treaty  of  Paris  of  1856,  relating  to  the  neutralisation 
of  the  Black  Sea,  is  as  follows  : — "  The  plenipotentiaries  recognise  that 
it  is  an  essential  principle  of  the  Law  of  Nations  that  no  Power  can 
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liberate  itself  from  the  engagements  of  a  treaty,  nor  modify  the 
stipulations  thereof,  unless  with  the  consent  of  the  contracting  Powers 
by  means  of  an  amicable  arrangement." 

[The  recent  Bulgarian  declaration  of  independence,  and  the  Austro- 
Hiingarian  annexation  of  Bosnia  and  Herzegovina  in  the  autumn  of 
1908,  in  disregard  of  the  provisions  of  the  Treaty  of  Berlin,  1878, 
respecting  the  international  status  of  Bulgaria  and  other  Balkan  States 
has  created  a  crisis  in  the  Xear  East.  International  negotiations  are 
at  present  (November  1908)  pending,  for  submission  of  the  questions 
involved  to  a  proposed  Conference  of  the  Powers.] 

5.  Termination  of  Treaties. — As  treaties  are  made  by  the  mutual 
agreement  of  the  parties,  they  may  also  be  dissolved  by  their  mutual 
consent,  even  though  a  third  party  should  have  an  interest  in  the 
preservation  of  the  treaty,  and  should  suffer  by  its  dissolution  (Vattel, 
Laiu  of  Nations,  p.  217). 

Treaties  of  the  first  class  in  our  division  (see  p.  235)  are  in  them- 
selves terminations,  and  the  rights  obtained  under  them  are  acquired, 
and  vest  absolutely.  This  second  class  specify  their  object,  and  that 
object  or  circumstances  dictate  their  duration,  as  in  the  case  of  the 
alliance  between  Great  Britain,  France,  and  the  Porte  in  1854,  The 
Treaty  of  May  10,  1871,  between  France  and  Germany,  is  an  example  of 
the  third  class.  Some  of  its  conditions  only  endured  till  accomplished ; 
others,  such  as  that  relating  to  the  most  favoured  nation  clause  in  the 
trade  relations  of  the  two  countries,  endure  till  the  parties  jointly  put 
an  end  to  them.  Declarations  like  the  Declaration  of  Paris  {q.v.)  of  1856 
(fifth  class)  are  supposed  to  be  permanently  binding. 

The  fourth  class  are  generally  concluded  for  a  specific  term  of  years, 
or  are  subject  to  determination  by  notice  (denunciation).  Thus  the 
Treaty  of  Commerce  and  Navigation  between  England  and  Italy  (June 
15,  1883,  art.  20)  provides  that  "the  present  treaty  shall  come  into  force 
on  July  1,  1883,  and  shall  remain  in  force  until  the  1st  February  1892, 
and  thereafter  until  the  expiration  of  a  year  from  the  day  in  which  one 
or  other  of  the  contracting  parties  shall  have  repudiated  it. 

"  Each  of  the  contracting  parties  reserves,  however,  the  right  of  causing 
it  to  terminate  on  the  1st  January  1888,  upon  six  months'  notice  being 
given  previously." 

The  Treaty  of  Commerce  and  Navigation  with  the  Netherlands  of 
March  27,  1851  (art.  3),  contains  the  following  contingent  clause : — "  If 
any  Act  should  hereafter  be  passed  by  the  legislature  of  either  country 
by  which  any  of  the  privileges  in  regard  to  navigation  and  commerce 
which  are  respectively  conceded  by  the  British  Act  of  Parliament  of  12 
&  13  Vict.  c.  29,  and  by  the  Netherland  Law  of  August  8,  1850,  should 
be  withdrawn,  then  and  in  such  case  either  of  the  high  contracting 
parties  shall  be  at  liberty  to  terminate  the  present  convention  on  giving 
to  the  other  six  weeks'  notice  of  its  wish  to  that  effect." 

6.  Effect  of  War  on  Treaties. — War  naturally  puts  an  end  to  all 
treaties  which  are  based  on  a  condition  of  peace,  and  as  naturally  it 
leaves  intact  treaties  which  provide  for  tlie  case  of  war  between  the 
parties,  such  as  the  Declaration  of  Paris  {q.v.)  of  1856. 

As  regards  treaties  of  commerce  and  others  relating  to  the  position, 
rights,  and  conveniences  of  private  citizens  (see  above),  such  as  for 
extradition,  companies,  patents,  posts,  and  telegraphs,  there  seems  no 
ground  in  reason  why  war  should  put  an  end  to  them,  though  war 
necessarily  suspends  their  operation.    Article  11  of  the  Treaty  of  Frank- 
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fort,  between  Germany  and  France  (May  10, 1871),  nevertheless  begins : 
"  The  treaties  of  commerce  with  the  different  States  of  Germany  having 
been  annulled  by  the  war."  The  practice  is  not  decisive.  There  was  a 
controversy  between  Great  Britain  and  the  United  States  on  this  subject 
at  the  beginning  of  tlie  century,  in  the  course  of  which  Great  Britain 
asserted  that  she  knew  no  exception  to  the  rule  that  all  treaties  are  put 
an  end  to  by  a  subsequent  war  between  the  same  parties,  and  the  United 
States  maintained  that  this  was  unwarranted  by  any  of  the  received 
authorities  upon  the  law  of  nations  and  unsanctioned  by  the  practice 
and  usages  of  sovereign  States.  The  parties  terminated  the  difference 
in  1818  by  a  new  treaty. 

7.  Interpretation. — Difficulties  have  sometimes  occurred  in  deter- 
mining which  of  two  texts  in  different  languages  is  obligatory.  The 
"  Convention  regulating  the  commercial  and  maritime  relations  between 
Great  Britain  and  France,"  of  February  28,  1882,  was  signed  both  in 
English  and  in  French.  They  do  not  tally  in  all  respects.  The  only 
course  in  such  a  case  is  to  consider  that  a  contracting  State  is  bound 
by  the  text  in  its  own  language. 

Such  difficulties  did  not  occur  when  Latin  was  the  common  medium 
of  international  arrangements.  For  some  time  French  took  the  place  of 
Latin,  and  after  experience  of  the  difficulty  of  interpreting  texts  in  twO' 
languages,  both  of  which  are  binding,  the  tendency  is  now  to  adopt 
French  as  the  medium,  even  where  France  is  not  a  party  to  the  treaty. 

In  the  case  of  the  treaty  between  Great  Britain  and  the  Emperor 
Menelik  ii.,  of  Ethiopia  (signed  May  14,  1897,  ratified  by  the  Queen 
July  28,  1897,  and  published  February  10,  1898),  the  copy  signed  by 
the  emperor  was  an  Amharic  version,  and  appeared  in  the  left  column 
alongside  the  original.  To  avoid  any  possibility  of  misunderstanding  in 
the  future,  a  French  translation  was  also  drawn  up,  and  in  case  any 
divergence  should  arise  as  to  the  correct  interpretation  either  of  the 
English  or  the  Amharic  text,  it  was  agreed  that  the  French  version, 
which  was  printed  as  an  appendix  to  the  treaty,  is  to  be  accepted  by 
both  sides  as  furnishing  a  solution  of  the  matter  in  dispute  (see  Times, 
February  2,  1898). 

The  conventions  under  which  the  new  international  unions  {q.v. ;  see 
also  Industeial  Pkoperty  Convention)  have  been  constituted  are  now 
entirely  in  French,  which  is  adopted  as  their  official  language. 

Otherwise  public  treaties  are  to  be  interpreted  like  ordinary  laws 
and  contracts.  Their  title-heads  may  be  considered,  d.  propos  their 
scope. 

8.  Fuhlication. — As  treaties  form  part  of  the  public  law  of  the  State, 
and  may  even  affect  to  some  extent  the  private  rights  of  citizens,  their 
existence  should  be  made  known  to  the  public.  This,  of  course,  can  only 
take  place 'after  ratification  by  each  State  concerned.  In  default  of 
official  publication  a  treaty  cannot  be  regarded  otherwise  than  as  a  secret 
one,  and  no  question  can  therefore  arise  in  case  of  its  breach  by  a  private 
individual  belonging  to  the  State  which  has  withheld  publication  (see, 
on  this  subject,  Calvo,  Diet,  de  Droit  International,  Paris,  1885,  word 
"Traite"). 

The  French  system  of  giving  effect  to  a  treaty  on  French  territory  is 
to  submit  it,  with  an  explanatory  report,  to  Parliament,  which  grants  the 
necessary  authorisation  to  the  President  of  the  Eepublic  to  ratify  it.  On 
ratification  and  promulgation  the  treaty  becomes  a  portion  of  the  law  of 
the  land.  Being  subsequent  in  date  to  previous  enactments,  the  latter 
VOL.  XIV.  16 
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yield  to  it.  Of  course  unilateral  enactments  of  later  date  cannot  modify 
it  so  long  as  it  remains  in  force. 

This  seems  the  best  course  to  avoid  difficulties  of  interpretation, 
such  as  those  to  which,  for  instance,  discrepancies  between  the  Indus- 
trial Property  Convention  of  1883,  and  sec.  103  of  the  Patents,  Designs, 
and  Trade  Marks  Act,  1883,  making  provision  for  that  convention,  have 
given  rise. 

Great  Britain  in  other  respects,  until  recently,  was  behind  in  every- 
thing connected  with  the  promulgation  and  publication  of  treaties. 
Treaties,  in  fact,  were  not  published  till  after  they  had  been  presented 
to  Parliament,  and  then  only  in  Blue-Books,  where  they  were  lost  amid 
other  documents,  and  during  the  parliamentary  recesses  their  publication 
was  interrupted.  Owing  chiefly  to  the  efforts  of  Professor  Holland,  the 
British  Government  now  publishes  treaties  on  their  ratification  with- 
out their  previously  having  been  presented  to  Parliament,  in  a  special 
collection  at  the  disposal  of  the  public. 


9.  COLLECTIONS  OF  TEEATIES. 
General. 

Barbeyrac,  Histoire  des  anciens  traitez,  ou  recueil  historique  et  chronologique 
des  traitez  repandus  dans  les  auteurs  Grecs  et  Latins,  et  autres  monu- 
mens  de  I'antiquite,  depuis  les  terns  les  plus  reculez,  jusques  al'empereur 
Charlemagne.     Amsterdam  et  la  Haye,  1739. 

Koch  (Christophe  Guillaume),  Histoire  abregee  des  trait^s  de  paix,  entre  les 
puissances  de  TEurope,  depuis  la  paix  de  Westphalie.  Ouvrage  entiere- 
ment  refondu,  augmente  et  continue  jusqu'au  congres  de  Vienna  et  aux 
traites  de  Paris,  1815  ;  par  F.  Schoell.     Paris,  1817. 

Garden  (Comte  de),  Histoire  generate  des  traites  de  paix  et  autres  transac- 
tions principales  entre  toutes  les  puissances  de  I'Europe  depuis  la  paix  de 
Westphalie.  Ouvrage  comprenant  les  travaux  de  Koch,  Schoell,  etc. 
(Jusqu'au  traite  de  Paris  de  1815).     Paris,  1849-55. 

Leibnitz,  Codex  juris  Gentium  diplomaticus,  in  quo  tabulae  authenticae 
actorum  publicorum,  tractatuum,  aliarumque  rerum  majoris  momenti  per 
Europara  gestarum,  plerseque  ineditse  vel  selectee  ipso  verborum  tenore 
expressse  ac  temporum  serie  digestae  continentur ;  a  fine  seculi  xi. 
ad  nostra  usque  tempora  aliquot  tomis  comprehensus.  Pars  I.  (unic). 
Hanoverae,  1693. 

Leibnitz,  Mentissa  Codicis  juris  Gentium  diplomatici  continens  statuta 
magnorura  ordinum  regiorum,  acta  vetera  electionum  regis  Romani, 
manifestationes  jurium  inter  Franciam,  Angliam  et  Burgundiam  olira 
controversorum ;  concilia  item  Gerraanica,  ceremoniale  Sedis  Romanse 
vacantis.  .  .  .  Ex  MSS.  prsesertim  bibliothecse  Augustas  Guelferbytanae 
codicibus.     Hanoverae,  1700. 

Mas  Latrie  (L.  de),  Traites  de  paix  et  de  commerce  et  documents  divers 
concernant  les  relations  des  Chretiens  avec  les  Arabes  de  I'Afrique 
septentrionale  au  moyen  age,  avec  une  introduction  historique.  Paris, 
1866. 

Ghillany  (F.  W.),  Die  wichtigsten  politischen  Urkunden  aus  den  Jahren  1849 
bis  1867.     Mit  geschichtlichen  Einleitungen.     Nordlingen,  1868. 

Hertslet  (Edward),  The  map  of  Europe  by  treaty ;  showing  the  various 
political  and  territorial  changes  which  have  taken  place  since  the  general 
peace  of  1814.     With  numerous  maps  and  notes.     London,  1875. 

Ghillany  (F.  W.),  Diplomatisches  Handbuch.  Sammlung  der  wichtigsten 
europaishen  Friedensschliisse,   Congressacten   und   sonstigen  Staatsur- 
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kunden  vom  Westphalischen  Frieden  bis  auf  die  neueste  Zeit.  Mit 
kurzen  geschichtlichen  Einleitungen.     Nordlingen,  1855-68. 

Da  Mont,  Corps  universe!  diplomatique  du  droit  des  gens  ;  contenant  un 
recueil  des  traitez  d'alliance,  de  paix,  de  treve,  de  neutralite,  de  commerce, 
.  .  .  et  autres  contrats,  qui  ont  ete  faits  en  Europe,  depuis  le  r^gne 
de  I'empereur  Charlemagne  jusques  a  present ;  avec  les  capitulations 
imperiales  et  royales.  .  .  .  Amsterdam  et  La  Haye,  1726-31.  Continue 
par  Rousset  jusqu'en  1739.  Supplement  par  Saint-Priest,  Negociations 
secretes  toucliant  la  Paix  de  Munster  et  d'Osnabrug.    La  Haye,  1724-26. 

Tetot,  Repertoire  des  traites  de  paix,  de  commerce,  d'alliance,  etc.,  con- 
ventions et  autres  actes  conclus  entre  toutes  les  puissances  du  globe. 
Paris,  1867. 

Ribier  (in  continuation  of  the  foregoing),  Repertoire  des  traites  de  paix,  de 
commerce,  d'alliance,  conventions  et  actes  conclus  entre  les  puissances 
du  globe  depuis  1867. 

Great  Britain. 

Rymer,  Fcedera,  conventiones,  litterse,  et  cujuscunque  generis  acta  publica, 
inter  reges  Anglise  et  alios  quosvis  imperatores,  reges,  pontifices,  prin- 
cipes,  vel  communitates  ;  ab  ingressu  Gulielmi  i.  in  Angliam,  A.D.  1066 
ad  nostra  usque  tempora  habita  aut  tractata.  Ex  autographis  .  .  . 
fideliter  exscripta.  Primum  in  lucem  missa  .  .  .  cura  et  studio  Thomse 
Rymer  et  Robert  Sanderson.  Denuo  aucta,  et  multis  locis  emendata 
.  .  .  accurantibus  Adame  Clarke  et  Fred.  Holbrooke.  Cum  sigillis  et 
cirographis,  vol.  ii.  pars.  1,  ab  a.  1307-27 ;  pars.  2,  ab  a.  1327-44. 
Londini,  1816-30. 

Jenkinson,  Collection  of  all  the  Treaties  between  Great  Britain  and  other 
Powers  from  1648-1783.     London,  1783. 

Chalmers,  Collection  of  Treaties  between  Great  Britain  and  other  Powers. 
London,  1790. 

Hertslet  (Lewis),  A  complete  collection  of  the  Treaties  and  Conventions,  and 
reciprocal  regulations,  at  present  subsisting  between  Great  Britain  and 
Foreign  Powers,  and  of  the  Laws,  Decrees,  and  Orders  in  Council 
concerning  the  same.  .  .  .  Vol.  i.     London,  1827  (continued  to  date). 

Austria. 

Neumann  (Leopold),  Recueil  des  traites  et  conventions  conclus  par  TAutriche 
avec  les  puissances  etrangeres,  depuis  1763  jnsqu'  a  nos  jours.  Leipzig, 
1855.     Par  Leopold  Neumann  et  Adolphe  de  Plason,  1877. 

Vesque  von  Piittlingen,  Regesten  zur  diplomatischen  geschichte  Oesterreichs. 
Uebersicht  der  osterreichischen  Staatsvertrage  seit  Maria  Theresia  bis 
auf  die  neueste  Zeit,  mit  historischen  Erlauterungen.     Wien,  1868. 

Belgium. 

V^ga  (Desire  de  Garcia  de  la),  Recueil  des  traites  et  conventions  concernant 
le  royaume  de  Belgique,  tome  1.     Bruxelles,  1850  (continued). 

Denmark. 
Dankse  Tracktater  efter  1800.     Copenhagen,  1871-77. 

France. 

C!lercq  (Alexandre),  Recueil  des  traites  de  la  France  public  sous  les  auspices 
du  ministre  des  affaires  etrangeres,  tome  1  (1713-1802).  Paris,  1864 
(continued). 
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Germany. 


Staudinger  (Julius),  Sammlung  von  Staatsvertragen  des  Deutschen  Reich* 
iiber  Gegenstande  der  Rechtspflege.  Text-Ausgabe  mit  Anmerkungen. 
Nordlingen,  1882. 

Beutner,  Die  deutschen  Handels-,  Freundschafts-,  Schiffahrts-,  Consular-,  und 
Litterarvertrage.     Berlin,  1883. 

Rohrscheidt  (Friedrich  Wilhelm  von),  Preussen's  Staatsvertrage.  Berlin,. 
1852. 

Aretin  (C,  M.  Freihen  von),  Chronologisches  verzeichniss  der  bayerischen 
Staatsvertrage  vom  Tode  Herzog  Georgs  des  Reichen  (1503)  bis  zum 
Frankfurter  Territorial-Recess  (1819).  .  .  .  Passau,  1838. 

Kletke  (G.  M.),  Die  Staatsvertrage  des  Konigreichs  Bayern  in  Bezug  auf 
Justiz-,  Polizei-,  Administrations-,  Landeshoheits-,  Territorial-,  und 
Grenz-,  Bundes-,  Kirchen-,  Militair-,  Press-,  und  Nachdrucks ;  Fluss- 
schifFfahrts-,  Post-,  Eisenbahn-,  Teleghraphen-,  und  Miinz-Angelegen- 
heiten.     Von,  1806  ;  bis  einschliesslich,  1858.     Regensburg,  1860. 

Holland. 

Dijk  (H.  A.  van).  Repertoire  historique  et  chronologique  des  traites  conclus- 
par  la  Hollande  depuis  1789  jusqu'  k  nos  jours.     Utrecht,  1846-55. 

Lagemans,  Recueil  des  traites  et  conventions  conclus  par  le  Royaume  des 
Pays  Bas  avec  les  puissances  etrangeres  depuis  1813  jusqu'  k  nos  jours,. 
9  vols.     The  Hague,  1858-84. 

Italy. 

Palma,  Trattati  e  convenzioni  in  vigore  fra  11  regno  d'ltala  ed  igoverni  esteri.. 
Rome. 

Japan. 

Treaties  and  Conventions  concluded  between  Empire  of  Japan  and  Foreign^ 
Nations,  1854-74.     Tokio,  1874  (continued). 

Mexico. 

Barros,  Coleccion  de  tratados  con  las   naciones   estranjeras.  .  .  .   Mexico^ 

1854-55. 
Tratados  y  convenciones  concluidos  y  ratificados  por  la  Repiiblica  Mexicana 

desde  su  independencia  hasta  el  ano  actual.     Mexico,  1878. 

Portugal, 

Collec9ao  dos  tratados  de  Portugal  desde  1640.  Compilodos  pelo  Borges  de- 
Castro,  1872-79. 

Rownania. 

Mitilineu,  Collectiune  de  tratatele  si  conventiunile  Romaniei  cu  puterile  sti 
de  la  annulii,  1368,  p4ne  in  dilele  nostre.     Bucharest,  1874. 

Djuvara,  Tractate  conventiunisi  invoiii  Internationale  ale  Romaniei  actual- 
mente  in  vigore.     Bucharest. 

Russia. 

Martens  (F.)  de  Recueil  des  traites  et  conventions  conclus  par  la  Russia  avec- 
les  puissances  etrangeres.     St.  Petersbourg,  1874  (continued). 
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M^nagios,  Repertoire  des  traites  conventions  et  autres  actes  principaux  de  la 
Russie  avec  les  puissances  ^trang^res  depuis  1474  jusqu'  k  nos  jours. 
Paris,  1874. 

Iwanowsky,  Recueil  des  traites  en  vigueur  conclus  par  la  Russie  avec  les 
puissances  etrang^res.     St.  Petersbourg. 

South  American  States. 

Calvo  (Cdrlos),  Colleccion  histdrica  completa  de  los  tratados,  convenciones, 
capitulaciones,  armisticios,  cuestiones  de  Ifmites,  y  otros  actos  diplo- 
mdticos  .  .  .  de  todos  los  estados  comprendidos  entre  el  golfo  de  M^jico 
y  el  cabo  de  Hornos,  desde  el  afio  de  1493  hasta  nuestras  dias.  1862 
(continued). 

Spain. 

Cantillo  (Alejandro  del),  Tratados,  convenios,  y  declaraciones  de  paz  y  de 
comercio  que  ban  hecho  con  las  potencias  ^stranjeras  los  raonarcas 
Espanoles  de  la  Casa  de  Borbon,  desde  el  ano  de  1700  hasta  el  dia. 
Madrid,  1843. 

Bertodano,  Coleccion  de  los  tratados  de  Espana,  1598-1700  (published  in 
1740-52). 

d'Olivart,  Coleccion  de  los  tratados,  convenios,  y  documentos  international 
celebrados  par  nuestros  gobiernos  desde  el  reinado  de  dona  Isabel  ii. 
hasta  noestros  dias.     Madrid. 

V 

'  Sweden. 

Rydberg,  Sveriges  traktater  med  frammande  Magter  jemte  andra  dit  horande 
handlingar.     Stockholm,  1877-80, 

Turkey. 

Testa,  Recueil  des  traites  de  la  Porte  Ottoraane  avec  les  puissances  etrangferes. 
Paris,  1864-84. 

United  States. 

Bancroft  Davis,  Treaties  and  Conventions  concluded  between  the  United 
States  of  America  and  other  Powers  since  July  1776.  Washington, 
1873. 

Papers  relating  to  foreign  affairs,  1863  (continued  to  date). 

Treaties  and  Conventions  concluded  between  the  United  States  of  America 
and  other  Powers  since  4th  July  1776.  Revised  edition.  Washington, 
1873. 

Treaties  and  Conventions  concluded  between  the  United  States  of  America 
and  other  Powers  since  1st  May  1870.  Not  contained  in  Senate 
Executive  Document,  No.  36,  41  Congress,  3rd  sess.     Washington,  1876. 
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Treaties  of  Guarantee. — So  called,  are  agreements  among 
nations  which  aim  at  the  protection  of  a  State  or  the  maintenance  of  a 
certain  state  of  matters.  The  guarantees  may  either  be  mutual,  one 
nation  assuring  to  another  something  to  the  latter's  interest  in  con- 
sideration of  a  like  assurance  on  its  part  with  reference  to  the  first 
nation ;  or  be  entered  into  by  two  or  more  nations  in  the  interests  of 
one  not  a  party ;  or  take  the  form  of  a  conditional  assurance,  one  nation 
receiving  a  guarantee  on  condition  of  its  doing  something  in  return 
therefor.  Instances  may  be  found  of  the  first  in  the  Treaty  of  Aix-la- 
Chapelle  in  1748,  and  that  of  Tilsit  in  1807;  of  the  second,  in  the 
Treaty  of  1856,  whereby  the  Ottoman  Empire  was  guaranteed  by  Great 
Britain,  Austria,  and  France ;  and  of  the  third,  in  the  Treaties  of  1831 
and  1839  as  to  Belgium,  whose  integrity  was  assured  on  condition  of 
its  maintaining  a  status  of  neutrality  towards  the  guaranteeing  powers. 
Guarantees  that  a  particular  State  shall  do  a  particular  act,  as,  for 
example,  discharge  a  debt  or  resign  a  portion  of  territory,  will  generally 
come  within  the  third  kind.  Treaties  of  guarantee  may  necessitate 
Intekvention  under  them. 

[Authorities. — See  Hall's  International  Law,  s.  113 ;  Phillimore's 
International  Lavj,  vol,  ii.  ss.  56-63 ;  Woolsey's  International  Law, 
8.  109 ;  Wheaton 's  International  Law,  ss.  73,  277,  423.] 

Treating". — See  Cokrupt  Practices. 

Treaty  and  Convention. — One  of  the  modes  of  acquisi- 
tion of  territories  by  States.     For  the  general  law,  see  Treaties. 

Treble  Costs. — A  person  who,  having  obtained  judgment  in 
a  County  Court,  afterwards  sues  the  same  defendant  in  another 
County  Court  for  the  same  debt  or  other  cause  of  action,  is  liable  by 
sec.  115  of  the  County  Courts  Act,  1888,  to  be  adjudged  to  pay  three 
times  the  costs  of  such  second  action  to  the  defendant. 

Trees. — "Where  the  grant  is  of  all  a  man's  trees,  there  shall  pass 
no  more  of  the  soil  but  so  much  as  shall  serve  the  grass  growing  there- 
upon also  "  (Sheppard,  Touchstone,  95).  "  The  word  '  trees,'  generally 
speaking,  means  wood  applicable  to  buildings,  and  does  not  include 
orchard  trees  "  {j>er  Littledale,  J.,  in  Bullen  v.  Denniiig,  1826,  5  Barn.  & 
Cress.  851).  In  that  case  it  appeared  that  lands  were  demised  except 
"  all  timber  trees  and  other  trees,  but  not  the  annual  fruit  thereof " 
thereon,  and  it  was  held  that  apple  trees  were  not  within  the  exception. 


TRESPASS  QUAKE  CLAUSUM  FREGIT  247 

As  to  trees  growing  on  the  boundaries  of  adjoining  properties,  see 
Adjoining  Ownees. 

Stealing,  or  cutting,  breaking,  rooting  up  or  otherwise  destroying  or 
damaging  with  intent  to  steal  the  whole  or  any  part  of  a  tree,  sapling, 
or  shrub,  or  any  underwood,  is  punishable  under  sees.  32  and  33  of 
24  &  25  Vict.  c.  96.    See  Timber. 

Trespass   quare   clausum   f regit.  —  These  words, 

which  were  formerly  used  to  denote  the  form  of  action  for  a  trespass 
to  land,  or  any  direct  and  immediate  interference  with  the  possession  of 
land,  are  derived  from  the  old  writ  of  trespass  (2  Selwyn's  iV".  P.,  11th 
ed.,  p.  1322),  In  actions  for  trespass  to  land  the  breaking  and  entering 
of  the  land  has  always  been  considered  the  gist  of  the  action,  and 
what  follows  as  mere  matter  of  aggravation  {Cubitt  v.  Porter,  1828, 
8  Barn.  &  Cress.  257,  269 ;  32  R  R.  374);  and  at  the  present  day  the 
defendant  in  an  action  of  trespass  to  land  is  still  frequently  described 
in  the  statement  of  claim  as  "  breaking  and  entering  "  the  land  of  the 
plaintiff  (see  Bullen  and  Leake's  Precedents  of  Pleadings,  6th  ed.,  p.  501). 
An  action  for  trespass  to  land  will  lie  for  any  unwarrantable  entry 
upon  or  injury  to  lands,  houses,  or  other  buildings  in  the  possession  of 
the  plaintiff  (1  Chitty  on  Pleading,  p.  194  ;  and  see  Bullen  and  Leake's 
Precedents  of  Pleadings,  6th  ed.,  pp.  501  e^  seq.,  and  the  instances  there 
cited).  It  will  also  lie  for  the  unauthorised  disturbance  of  other  real 
and  corporeal  property  of  which  the  plaintiff  is  in  possession,  such  as 
the  vesture  of  land,  or  herbage,  or  pasture  {ibid. ;  Co.  Litt.  4&).  But 
it  will  not  lie  in  respect  of  an  injury  to  or  disturbance  of  a  mere 
incorporeal  right,  such  as  a  right  of  common  of  pasture,  or  of  fishing 
{ibid. ;  Wilson  v.  Macreth,  1766,  3  Burr.  1824).  To  maintain  this  action 
it  is  essential  that  the  plaintiff  should  have  been  in  exclusive  possession 
of  the  property  at  the  time  of  the  acts  complained  of.  Thus  a  landlord 
cannot  support  an  action  of  trespass  for  an  injury  to  the  land  during  a 
subsisting  lease,  for  the  tenant  is  then  in  possession  {Cooper  v.  Crabtree, 
1882,  20  Ch.  D.  589 ;  1  Chitty  on  Pleading,  7th  ed.,  p.  196) ;  nor  can  a 
lessee  for  years  maintain  this  action  before  entry,  for  until  entry  he 
has  a  mere  interesse  termini,  and  no  more  {Wallis  v.  Hands,  [1893] 
2  Ch.  75).  Actual  possession  is  p^imd  facie  evidence  of  title,  and  is 
therefore  sufficient  to  enable  a  plaintiff  to  support  an  action  for 
trespass  against  a  defendant  who  is  unable  to  prove  any  better  title 
in  himself  {Graham  v.  Peat,  1801,  1  East,  244 ;  6  R.  R.  268),  or  to  show 
that  he  acted  under  the  authority  of  the  real  owner  {Chambers  v. 
DoTuildson,  1809,  11  East,  65;  10  R.  R.  435);  and  it  is  no  defence  in 
such  an  action  to  set  up  a  jus  tertii,  without  proving  that  the  acts 
complained  of  were  done  under  the  authority  of  that  right  {ibid.).  It  is 
no  answer  to  an  action  for  trespass,  that  the  trespass  was  committed 
unintentionally  or  by  mistake  {Baseley  v.  Clarkson,  1681,  3  Lev.  37 ; 
83  E.  R.  565). 

An  action  for  trespass  will  not  in  general  lie  by  one  joint  tenant, 
or  tenant  in  common,  against  another,  so  far  as  the  land  is  concerned 
{Jacobs  V.  Seward,  1872,  L.  R.  5  H.  L.  464,  472 ;  Bullen  and  Leake's 
Precedents  of  Pleadings,  6th  ed.,  p.  503);  but  where  one  tenant  in 
common  has  expelled  another  from  the  land,  or  has  destroyed  the 
common  property,  such  action  may  be  maintained  {Murray  v.  Hall, 
1849,  7  C.  B.  441 ;  Cubitt  v.  Porter,  1828,  8  Barn.  &  Cress.  257 ; 
32  R.  R.  374;  Jacobs  v.  Seward,  1872,  L.  R.  5  H.  L.  464). 
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The  owner  of  animals  mansuetce  natures,  such  as  cows,  sheep,  etc., 
is  liable  to  an  action  of  trespass  if  he  allows  them  to  escape  from  his 
own  land  on  to  the  land  of  his  neighbour  {Com.  Dig.,  "  Trespass,"  C ; 
Zee  V.  miei/,  1865,  18  C.  B.  K  S.  722,  733 ;  Mlis  v.  Zoftus  Iron  Co., 
1874,  10  L.  R.  C.  P.  10,  13;  Fletcher  v.  Bylands,  1866,  L.  E.  1  Ex. 
265,  280 ;  affirmed  on  appeal,  Bylands  v.  Fletcher,  1868,  L.  E.  3  H.  L. 
330).  [As  to  fowls  straying  on  a  highway,  see  Hadwell  v.  Bighton, 
[1907]  2  K.  B.  345,]  But  if  the  escape  is  owing  to  a  defect  of  fences 
which  the  occupier  of  the  adjoining  land  was  under  some  obligation 
to  repair,  the  owner  of  the  animals  is  exonerated  from  such  liability 
{Child  V.  Hearn,  1874,  L.  E.  9  Ex.  176).  So  if  whilst  cattle  are  being 
driven  along  a  highway,  they,  without  any  negligence  on  the  part  of 
their  owner  or  his  servants,  stray  upon  unfenced  land,  or  into  an  open 
doorway,  the  owner  of  the  cattle  is  not  liable  for  the  trespass  {Goodwyn 
V.  Ghevely,  1859,  4  H.  &  N.  631 ;  Tillett  v.  Ward,  1882,  10  Q.  B.  D.  17). 
An  owner  of  land  who  for  his  own  purposes  brings  on  his  land,  and 
collects  and  keeps  there,  water  or  filth,  or  anything  liable  to  do 
mischief  if  it  escapes  on  to  a  neighbour's  land,  must  keep  it  in  at  his 
peril;  and  if  he  does  not  do  so,  he  is,  without  proof  of  negligence, 
answerable  for  all  the  damage  which  is  the  natural  consequence  of  its 
escape,  unless  the  escape  was  owing  to  the  neighbour's  default,  vis  major, 
or  the  act  of  God  {Bylands  v.  Fletcher,  1868,  L.  E.  3  H.  L.  330). 

The  Courts  in  this  country  have  no  jurisdiction  to  try  an  action  for 
damage  for  trespass  to  land  situate  in  a  foreign  country  {British  South 
Africa  Go.  v.  Companhia  de  Mogamhique,  [1893]  A.  C.  602). 

By  the  Limitation  Act,  1623,  21  Jac.  I.  c.  16,  s.  3,  actions  for  trespass 
to  lands  must  be  commenced  within  six  years  next  after  the  cause  of 
such  actions  and  not  after. 

See  further  as  to  actions  for  trespass  to  lands,  and  the  pleadings 
in  such  actions,  Bullen  and  Leake's  Precedents  of  Pleadings,  6th  ed., 
pp.  501  et  seq.,  935  et  seq.  As  to  possessory  actions  generally,  see 
Vol.  XIL,  at  p.  451. 

Trespass  to  Goods. — An  action  for  trespass  to  goods  lies 
wherever  there  has  been  an  actual  taking  of,  or  a  direct  and  immediate 
injury  to,  another  person's  goods  (Bullen  and  Leake's  Precedents  and 
Pleadings,  6th  ed.,  p.  499).  If  the  possession  of  the  goods  has  been 
changed,  the  trespass  is  an  asportation,  and  the  old  form  of  action  in 
such  case  was  described  as  trespass  de  bonis  asportatis  (Pollock  on  Torts, 
8th  ed.,  349).  Though  in  many  instances  an  action  for  trespass  de  bonis 
asportatis  was  a  concurrent  remedy  with  trover  (1  Chitty  on  Pleading, 
p.  191 ;  Conversion,  Action  of),  there  was  a  material  distinction  between 
the  two  causes  of  action,  trespass  being  founded  on  possession,  and  trover 
on  property  {Ward  v.  Macauley,  1791,  4  T.  E.,  at  p.  490;  [cp.  Jelks  v. 
Hayward,  [1905]  2  K.  B.  p.  466]).  In  trover,  or  conversion  as  it  is  now 
called,  the  conversion  was  the  gist  of  the  action,  and  to  constitute  a  con- 
version it  was  necessary  either  that  the  party  taking  the  goods  should 
intend  some  use  to  be  made  of  them,  by  himself  or  by  those  for  whom 
he  acted,  or  that,  owing  to  his  act,  the  goods  should  be  destroyed  or  con- 
sumed to  the  prejudice  of  tl>e  lawful  owner;  whereas  in  trespass  de  bonis 
asportatis  the  wrongful  taking  constituted  the  cause  of  action  (see  Fouldes 
V.  Willoughby,  1841,  8  Mee.  &  W.  540 ;  58  E.  E.  803 ;  [see  this  case 
criticised  in  Salmond's  Laio  of  Torts,  p.  293]).  As  to  the  distinction 
between  trespass  and  trespass  on  the  case,  see  Action  on  the  Case  ;  and 
Zeame  v.  Bray,  1803,  3  East,  593. 
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An  action  of  trespass  will  lie  for  taking  or  injuring  domiciled  and 
tame  animals,  such  as  dogs,  horses,  etc.  {Wright  v.  Ramscot,  1666, 
1  Saund.  83 ;  1  Wms.  Saund.,  1871  ed.,  108 ;  85  E.  R.  92 ;  DaTid  v.  Sextm, 
1789,3  T.  R.  37;  1  Chitty  on  Pleading,^.  188;  Bacon's ^&r.,  "Trespass," 
E).  It  will  not  lie  for  taking  animals  ferce  natures,,  unless  they  are 
reclaimed  or  dead  (1  Chitty  on  Pleading,  p.  188 ;  Bacon's  Abr.,  "  Tres- 
pass," E). 

By  the  Limitation  Act,  1623,  21  Jac.  i.  c.  16,  s.  3,  actions  for  trespass 
to  goods  must  be  commenced  within  six  years  next  after  the  cause  of  such 
actions,  and  not  after. 

In  order  to  enable  the  plaintiff  in  an  action  of  trespass  to  support  the 
action,  he  must  at  the  time  of  the  trespass  have  had  an  actual  or  a  con- 
structive possession  of  the  goods  {Smith  v.  Milks,  1786,  1  T.  R.,  at  p.  480 ; 
JohnsonY.  Biprose,  [1893]  1  Q.  B.  512,  515),  or  a  legal  right  to  the  imme- 
diate possession  of  them  {Johnson  v.  Biprose,  [1893]  1  Q.  B.  512, 515,  516). 
The  fact  that  a  person  is  in  actual  possession  of  goods  is  primd  facie 
evidence  of  his  right  to  such  possession,  consequently,  though  he  may 
not  in  truth  be  entitled  to  the  possession  of  the  goods,  he  is  in  a  position 
to  maintain  an  action  for  trespass  against  another  person  who  has  seized 
or  injured  them,  if  such  other  cannot  show  a  better  title  in  himself  or 
someone  else  under  whose  authority  he  acted  {Elliott  v.  Kemp,  1840, 
7  Mee.  &  W.  312;  56  R.  R.  717). 

It  is  no  defence  to  an  action  of  trespass  to  set  up  a  jus  tertii  to  rebut 
the  title  of  a  plaintiff  who  was  in  actual  possession  of  the  goods  at  the 
time  of  the  trespass,  unless  it  can  be  shown  that  the  defendant  acted 
under  the  authority  of  the  person  really  entitled  to  the  possession  of  the 
goods.  If,  however,  the  plaintiff  was  not  in  actual  possession  of  the 
goods  at  the  time  of  the  trespass,  the  proving  of  a  jus  tertii  would  afford 
a  good  defence  to  the  action,  even  though  the  defendant  acted  without 
the  authority  of  the  person  entitled  to  the  possession  {Gadsden  v.  Barrow, 
1854, 9  Ex.  Rep.  514 ;  96  R.  R.  818 ;  Richards  v.  JenU7is,  1886, 17  Q.  B.  D. 
644;  18  Q.  B.  D.  451;  Bullen  and  Leake's  Precedents  of  Pleadings,  6th 
ed.,  p.  934).  The  fact  that  the  trespass  was  unintentional  is  no  ground 
of  defence  {Leame  v.  Bray,  1803,  3  East,  593,  599 ;  Stanley  v.  Powell, 
[1891]  1  Q.  B.  86);  but  it  is  a  good  defence  that  the  injury  complained 
of  arose  through  inevitable  accident,  without  any  negligence  or  default  on 
the  part  of  the  defendant  {Knapp  v.  Salsbury,  1810,  2  Camp.  N.  P.  500; 
Stanley  v.  Powell,  [1891]  1  Q.  B.  86).  [It  seems  that  inevitable  necessity 
may  be  a  good  defence,  as  to  save  property  {Milman  v.  Dolioell,  1810, 
2  Camp.  378,  380),  or  life  {Angus  v.  London,  Tilbury  and  Southend  Rly., 
22  T.  L.  R.  222).] 

By  3  &  4  Will.  iv.  c.  42,  s.  29,  the  jury  may  in  all  actions  of 
trespass  de  bonis  asportatis,  if  they  shall  think  fit,  give  damages,  in  the 
nature  of  interest,  over  and  above  the  value  of  the  goods  at  the  time  of 
the  seizure. 

An  action  may  be  brought  in  this  country  for  a  trespass  to  goods 
committed  abroad,  provided  no  question  arises  in  such  action  as  to  the 
ownership  of  foreign  land  {British  Sotith  Africa  Co.  v.  Gompanhia  de 
Mozambique,  [1893]  A.  C.  602 ;  Mostyn  v.  Fabrigas,  1775,  1  Sm.  L.  G., 
11th  ed.,  p.  620). 

Trespass  to  the  Person. — Under  this  term  is  included, 
from  the  point  of  view  of  civil  liability,  every  direct  application  of  force 
to  a  human  being  which  is  not  purely  and  absolutely  involuntary  and 
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accidental,  and  is  used  without  the  consent  of  the  person  injured,  freely 
and  consciously  given  and  not  induced  by  fraud. 

It  includes  assault,  battery,  and  false  imprisonment,  or,  as  described 
in  the  Statute  of  Limitations,  1623,  21  Jas.  i.  c.  16,  s.  3,  "  actions  of  assault, 
menace,  battery,  wounding,  and  imprisonment."  It  does  not  extend  to 
acts  not  wrongful  in  themselves,  which  become  actionable  only  by  reason 
of  negligence  or  the  like,  which  are  classed  under  the  head  Trespass  on 
the  Case.     See  Action  on  the  Case,  Vol.  I.  p.  149. 

Under  the  early  common  law,  proceedings  for  trespass  were  quasi 
'penal  (see  34  Edw.  iii.  c.  1)  (2  Pollock  and  Maitland,  Hist.  ofEng.  Law,  165, 
510,  517),  and  it  was  always  regarded  as  necessary  to  describe  the  act  as 
done  vi  et  armis  and  against  the  peace,  although  the  force  and  arms 
might  be  slight  and  merely  constructive.  This  form  of  pleading  survived 
till  abolished  by  the  Common  Law  Procedure  Act,  1852,  15  &  16  Vict. 
0.  76,  s.  49. 

Trespass  differs  from  "  case  "  in  that,  in  the  former,  the  plaintiff  has 
only  to  prove  the  assault  or  other  injury,  and  that  it  then  rests  on  the 
defendant  to  deny,  or  to  justify,  or  to  excuse  the  act,  by  proof,  of  some 
misadventure  excluding  intentional  injury  and  excluding  negligence 
(Stanley  v.  Powell,  [1891]  1  Q.  B.  86). 

A  trespass  to  the  person  may  be  justified  on  the  ground  that  it  was 
committed  (1)  in  stopping  a  breach  of  the  peace  or  a  riot,  or  in  arresting 
a  criminal,  or  in  recapturing  a  person  escaped  from  lawful  custody,  or 
otherwise  acting  in  aid  of  ofiicers  of  the  law ;  (2)  in  defence  of  person  or 
property ;  (3)  in  lawful  correction ;  (4)  in  restraint  of  a  person  dangerous 
to  himself  and  others,  e.g.  a  lunatic  or  drunkard  (see  Clerk  and  Lindsell, 
Torts,  3rd  ed.,  185). 

In  this  respect  the  civil  aspect  of  trespass  corresponds  to  that  of 
nuisance,  viz.  that  the  act  or  omission  itself,  and  not  the  motive  or  the 
amount  of  care  used,  are  principally  to  be  considered. 

For  the  purposes  of  civil  action,  assault  and  menace  may  be  treated 
as  the  same,  i.e.  as  meaning  an  attempt  or  threat  to  strike,  without 
actual  touching  of  the  body  {Bead  v.  Coker,  1853,  13  C.  B.  850 ;  3  Black. 
Com.,  120). 

The  action  appears  to  lie  without  proof  of  special  damage,  or  loss  of 
or  interference  with  business.  Battery  and  wounding  involve  actual 
touching  of  the  body  without  the  consent  of  the  person  touched.  Hostile 
intent  is  not  an  essential  element  in  the  wrong  (Covell  v.  Laming,  1808, 
1  Camp.  497 ;  10  E.  E.  735 ;  Coward  v.  Baddeley,  1859,  28  L.  J.  Ex.  260) ; 
but,  as  already  stated,  accidental  striking  is  not  actionable  {Stanley  v. 
Powell,  supra). 

Trespass  by  False  Impkisonment,  and  the  distinction  between  that 
cause  of  action  and  Malicious  Prosecution,  have  been  dealt  with  under 
these  titles. 

The  period  of  limitation  for  actions  of  trespass  to  the  person  is  four 
years  (21  Jac.  i.  c.  16,  s.  3). 

The  action  is  personal  {actio  personalis),  i.e.  if  the  trespass  results  in 
the  death  of  the  person  struck,  or  if  he  or  the  defendant  die  pending 
the  action,  it  abates.  (See  Actio  personalis.  Vol.  I.  p.  145.)  The  Fatal 
Accidents  Acts,  1846,  9  &  10  Vict.  c.  93,  and  1908,  8  Edw._  vii.  c.  7,  do 
not  alter  this  rule,  but  give  the  relatives  of  the  deceased  an  independent 
cause  of  action. 

The  husband  of  a  woman  assaulted  has  a  right  of  action  (independently 
of  her  right  of  action  in  respect  of  the  assault)  for  loss  of  her  comfort  or 


TEIAL  251 

services  {Dengate  v.  Gardiner,  1838,  4  Mee.  &  W.  5);  and  conversely,  if 
she  commits  a  trespass  to  the  person  of  another,  he  is  liable  to  be  sued 
{Pursell  V.  Horn,  1838,  8  Ad.  &  E.  602;  Seroka  v.  Kattenlurg,  1886, 
17  Q.  B.  D.  177;  Earle  v.  Kingscote,  [1900]  2  Ch.  585). 

The  parent  or  guardian  has  also  a  cause  of  action  for  assault,  etc.,  of 
his  child  or  ward  {Gilhert  v.  Schwenk,  1845,  14  Mee.  &  W.  488 ;  69  R.  R. 
745).     See  Seduction. 

A  wife  cannot  sue  her  husband  for  trespass  to  the  person,  although 
criminal  remedies  and  remedies  in  the  Matrimonial  Courts  are  open  to 
her  {Phillips  v.  Barnet,  1876,  1  Q.  B.  D.  436). 

The  fact  that  the  trespass  is  also  criminal  in  no  way  ousts  the  civil 
remedy;  and  the  old  rule,  that  if  the  felony  was  not  prosecuted,  the  action 
must  be  stayed,  seems  now  to  be  disregarded  (Eoope  v.  UAvigdor,  1883, 
10  Q.  B.  D.  412 ;  Applehj  v.  Franklin,  1887,  17  Q.  B.  D.  93).  But  civil 
proceedings  for  an  assault  or  battery  cannot  be  taken  when  criminal 
proceedings  have  been  taken  and  carried  through,  by  the  person 
aggrieved,  under  24  &  25  Vict.  c.  100,  s.  45  (Masper  v.  Broivn,  1876, 
1  C.  P.  D.  97 ;  Reed  v.  Nutt,  1890,  24  Q.  B.  D.  669). 

Masters  or  employers  are  liable  for  assaults  ci^mmitted  by  their 
servants  in  the  scope  of  their  employment,  whether  the  assault  is  criminal 
or  not  {Dyer  v.  Munday,  [1895]  1  Q.  B.  742 ;  and  see  2  Pollock  and  Mait- 
land,  526,  529) ;  and  it  would  appear  that  a  railway  company  will  be 
liable  if,  in  consequence  of  their  not  supplying  proper  accommodation, 
passengers  are  assaulted  by  fellow-passengers  {Cobh  v.  G.  W.  Ely.  Co., 
[1894]  A.  C.  419,  423;  Pounder  v.  N.-E.  Ply.  Co.,  [1892]  1  Q.  B.  385); 
but  the  liability  turns  on  the  contract  of  carriage.  See  Beven, 
Negligence,  3rd  ed. 

[Authorities. — Bullen  and  Leake,  Prec.  PL,  3rd  ed. ;  and  6th  ed.  by 
Dodd  and  Chitty ;  Clerk  and  Lindsell  on  Torts,  3rd  ed.,  173 ;  Addison 
on  Torts,  8th  ed. ;  Pollock  on  Torts,  8th  ed.] 

Trial. — Place  of  Trial. — Order  36,  r.  1,  provides  that  "there  shall 
be  no  local  venue  for  the  trial  of  any  action,  except  where  otherwise 
provided  by  statute,  but  in  every  action  in  every  Division  the  place  of 
trial  shall  be  fixed  by  the  Court  or  a  judge."  This  provision  applies  to 
every  action  in  the  High  Court,  notwithstanding  that  it  may  have  been 
assigned  to  any  judge  (Order  36,  r.  la). 

The  above  rule.  Order  36,  r.  1,  was  passed  in  July  1902.  Prior  to 
that  date  the  plaintiff  had  an  absolute  right  to  fix  the  place  of  trial, 
subject  to  the  power  of  the  Court  to  change  the  place,  if  the  defendant 
showed  that  the  trial  could  be  more  conveniently  had  elsewhere  (see 
Cardinall  v.  Cardinall,  1884,  25  Ch.  D.  772;  Green  v.  Bennett,  1884,  32 
W.  E.  848 ;  Old  Mill  Co.  v.  Dukinjield  Local  Board,  1884,  51  L.  T.  414 ; 
Schroder  v.  Myers,  1886,  34  W.  E.  261 ;  Poivell  v.  Cohh,  1885,  29  Ch.  D. 
486).  But  if  the  place  of  trial  was  once  fixed  by  the  statement  of 
claim,  or  by  notice  in  writing,  it  could  only  be  changed  by  order  of  the 
Court :  the  plaintiff  had  no  power  to  change  it  by  delivering  an  amended 
statement  of  claim  {Locke  v.  White,  1886,  33  Ch.  D.  308). 

Directions  as  to  the  place  of  trial  are  given  by  the  Court  on  the 
summons  for  directions  under  Order  30  (Order  30,  r.  2,  E.  S.  C,  July 
1902);  or  on  giving  leave  to  defend  under  Order  14  (see  Summary 
Judgment).  The  Master  is  bound  to  fix  the  place  of  trial  on  giving 
leave  to  defend,  or  on  the  summons  for  directions,  but  the  place  may, 
"  for  sufficient  reason,"  be  altered  by  a  subsequent  order  (Order  54,  r.  32, 
E.  S.  C,  July  1908). 
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Mode  of  Trial. — See  Jury,  Trial  hy,  Vol.  VII.,  at  p.  574. 

All  causes  or  matters  specially  assigned  to  the  Chancery  Division 
are  tried  by  a  judge  without  a  jury,  unless  the  Court  otherwise  orders ; 
and  the  Court  will  not  make  an  order  for  a  trial  with  a  jury  in  any 
such  cause  or  matter,  unless  it  involves  a  simple  issue  of  fact,  which 
will  determine  the  case  (Order  36,  r.  3 ;  Cardinall  v.  Cardinall,  1884, 
25  Ch.  D.  772 ;  Ehrmann  v.  Ehrmann,  1895,  72  L.  T.  548,  C.  A.). 

In  the  King's  Bench  Division  the  order  made  on  the  summons  for 
directions  in  every  action,  and  every  order  giving  leave  to  defend  under 
Order  14,  must  direct  whether  the  action  is  to  be  tried  with  a  special 
jury,  or  with  a  common  jury,  or  without  a  jury.  The  order  so  made 
may,  for  sufficient  reason,  be  altered  on  a  notice  for  directions  (Order 
54,  r.  32 ;  E.  S.  C,  July  1908).  This  rule  seems  to  be  in  conflict  with 
Order  36,  rr.  2,  6,  so  far  as  concerns  actions  comprised  within  the  terms 
of  those  rules,  which  confer  on  both  parties  the  right  to  require  a  jury 
at  the  time  of  giving  or  receiving  notice  of  trial,  without  any  order  for 
that  purpose. 

The  Court  may  direct  a  trial  without  a  jury  of  any  question  or  issue 
of  fact,  or  partly  of  fact  and  partly  of  law,  arising  in  any  cause  or 
matter  which,  previously  to  the  passing  of  the  Judicature  Act,  1873, 
could,  without  any  consent  of  parties,  have  been  tried  without  a  jury 
(Order  36,  r.  4);  and  also  of  any  cause,  matter,  or  issue  requiring  a 
prolonged  examination  of  documents  or  accounts,  or  any  scientific  or 
local  investigation,  which  cannot  conveniently  be  made  with  a  jury 
(Order  36,  r.  5).  Order  36,  r.  4,  applies  to  all  actions  which,  before  the 
Judicature  Act,  1873,  might  have  been  commenced  either  in  the  common 
law  Courts  or  Court  of  Chancery,  and  also  to  Admiralty  actions  {Baring 
V.  North  Western  of  Uruguay  Ely.  Co.,  [1893]  2  Q.  B.  406,  C.  A. ;  Timson 
V.  Wilson,  1888,  38  Ch.  D.  72,  C.  A.;  The  Temple  Bar,  1885,  11  P.  D.  6, 
C.  A.). 

In  The  Temple  Bar,  supra,  an  action  in  rem  for  disbursements  was 
ordered  to  be  tried  without  a  jury ;  and  in  Timson  v.  Wilson,  supra,  a 
similar  order  was  made  in  an  action  in  the  Chancery  Division  to  restrain 
a  nuisance.  But  in  Mangan  v.  Met.  Electric  Supply  Co.,  [1891]  2  Ch. 
551,  C.  A.,  an  action  in  the  Chancery  Division  in  respect  of  a  nuisance 
was  transferred  to  the  Queen's  Bench  Division  to  be  tried  with  a  jury, 
and  the  Court  of  Appeal  refused  to  interfere  with  the  order.  An  issue 
requiring  scientific  investigation  may  be  ordered  to  be  tried  by  a  judge 
sitting  with  assessors  (see  Swyny  v.  N.-E.  Ely.  Co.,  1897,  74  L.  T.  88, 
C.  A.). 

In  any  other  cause  or  matter,  upon  the  application  within  ten  days 
after  notice  of  trial  has  been  given  of  any  party  thereto  for  a  trial  with 
a  jury  of  the  cause  or  matter  or  any  issue  of  fact,  an  order  must  be 
made  for  a  trial  with  a  jury  (Order  36,  r.  6).  "  Any  other  cause  or 
matter  "  in  this  rule  does  not  mean  any  other  cause  or  matter  than  one 
in  which  a  mode  of  trial  has  been  fixed  in  pursuance  of  the  preceding 
rules,  but  any  other  cause  or  matter  than  those  mentioned  or  referred  to 
in  such  rules,  and  the  rule  therefore  does  not  apply  to  an  action  in  the 
Chancery  Division,  though  a  jury  may  be  ordered  in  such  an  action  as  a 
matter  of  discretion  {Jenkins  v.  Bushby,  [1891]  1  Ch.  484,  C.  A. ;  Timson 
v.  Wilson,  supra ;  Mangan  v.  Met.  Electric  Supply  Co.,  supra).  There  is 
power  to  give  leave  to  defend  under  Order  14,  on  the  condition  that 
the  action  shall  be  tried  without  a  jury,  but  if  unconditional  leave  to 
defend  is  given,  the  defendant  cannot  be  deprived  of  his  right  to  a  jury, 
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under  Order  36,  r.  6,  even  though  the  case  is  ordered  to  be  inserted  in 
the  special  list,  under  Order  14  (Wolfe  v.  Be  Braam,  18&9,  81  L.  T. 
533,  C.  A.). 

As  to  references  under  the  Arbitration  Act,  1889,  s.  14,  see  Eeference 
OF  Action  by  Order,  Vol.  XII.  p.  505.  This  section  replaces  sec.  57  of 
the  Judicature  Act,  1873,  which  only  authorised  a  reference  of  a  cause 
or  matter  to  a  special  referee  with  the  consent  of  the  parties  (see 
London,  etc.,  Fire  Insur.  Co.  v.  British,  etc.,  Insur.  Co.,  1885,  54  L.  J.  Q.  B. 
302),  and  which  was  repealed  by  sec.  1  of  the  Arbitration  Act,  1889. 

In  every  cause  or  matter,  unless  either  party  has  signified  a  desire 
to  have  a  trial  with  a  jury  under  Order  36,  r.  2,  or  a  trial  with  a  jury, 
or  with  assessors,  or  by  an  official  or  special  referee  is  ordered  by  the 
Court,  the  mode  of  trial  is  by  a  judge  alone  (Order  36,  r.  7). 

As  to  trial  by  jury  generally,  see  Jury,  Trial  hy.  As  to  trial  by 
official  and  special  referees,  see  Keference  of  Action  by  Order, 
Vol.  XII.  p.  505 ;  Official  Eeferees,  Vol.  X.  p.  144 ;  Special  Eeferee. 
And  as  to  trial  in  the  Commercial  Court,  see  Commercial  Court.  Every 
trial  with  a  jury  is  by  a  single  judge,  unless  specially  ordered  to  be  by  two 
or  more  judges  (Order  36,  r.  9).  As  to  trial  by  two  or  more  judges  with 
a  jury,  see  Bar,  Trial  at. 

Where  an  action  commenced  in  the  Chancery  Division  is  ordered  to 
be  tried  with  a  jury,  it  must  be  set  down  in  the  general  list  for  trial  by 
a  judge  of  the  King's  Bench  Division  (  Warner  v.  Murdoch,  1877,  4  Ch.  D. 
750). 

Trial  in  Camerd. — See  Camera,  In,  Vol.  II.  p.  517. 

Separate  Trials  of  Different  Issues. — The  Court  may,  in  any  cause  or 
matter,  at  any  time  or  from  time  to  time,  order  that  different  questions 
of  fact  arising  therein  be  tried  by  different  modes  of  trial,  or  that  one  or 
more  questions  of  fact  be  tried  before  any  other  or  others,  and  may  appoint 
places  for  such  trials  (Order  36,  r.  8).  An  application  to  have  one  issue 
tried  before  another  under  this  rule  will  only  be  granted  on  very  special 
grounds,  or  where  the  judge  has  serious  reason  to  believe  that  the  trial 
of  the  issue  will  put  an  end  to  the  action  {Piercy  v.  Young,  1880,  15 
Ch.  D.  475).  Where  the  question  of  liability  and  also  the  amount  of 
damages  are  disputed,  and  the  question  of  the  amount  of  damages  is  one 
of  such  detail  and  nature  that  it  will  probably  be  referred  to  some  other 
tribunal  than  a  jury,  it  is  a  proper  exercise  of  the  discretion  of  the  Court 
under  the  rule,  to  order  the  question  of  liability  to  be  tried  first,  and  the 
question  of  damages  to  be  postponed  till  afterwards  {Smith  v.  Hargrove, 
1885,  16  Q.  B.  D.  183).  In  Emma  Silver  Mining  Co.  v.  Grant,  1878,  11 
Ch.  D.  918,  which  was  an  action  against  several  defendants  involving 
various  issues,  the  Court  ordered  that  two  simple  issues  between  the 
plaintiffs  and  two  of  the  defendants  should  be  tried  before  the  rest 
of  the  action,  upon  the  plaintiffs  undertaking  not  to  seek  relief  against 
such  two  defendants  in  respect  of  any  cause  of  action  other  than  that 
covered  by  the  issues  to  be  tried,  and  also  to  discontinue  such  portion 
of  the  action  as  the  Court  should  direct. 

Notice  and  Entry  of  Trial. — See  Notice  of  Trial. 

As  to  entry  for  trial  in  the  district  registries,  and  as  to  the  lists 
of  trials  for  assizes,  and  for  London  and  Middlesex,  respectively,  see 
Order  36,  rr.  22-29;  and  as  to  the  trial  of  cases  in  the  London  list, 
see  Order  36,  rr.  29a  and  295. 

Proceedings  at  Trial. — If,  when  a  trial  is  called  on,  the  plaintiff 
appears,  and  the  defendant  does  not  appear,  the  plaintiff  may  prove 
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his  claim,  so  far  as  the  burden  of  proof  lies  upon  him ;  if  the  defendant 
appears,  and  the  plaintiff  does  not,  the  defendant,  if  he  has  no  counter- 
claim, is  entitled  to  judgment  dismissing  the  action,  but  if  he  has  a 
counter-claim,  then  lie  may  prove  such  counter-claim  so  far  as  the 
burden  of  proof  lies  upon  him  (Order  36,  rr.  31,  32).  The  proper  form 
of  judgment  where  the  defendant  appears,  and  the  plaintiff  does  not, 
is  a  judgment  dismissing  the  action  for  default  of  appearance ;  the 
defendant  is  not  entitled  to  have  judgment  in  the  action  entered  for 
him  (Armour  v.  Bate,  [1891]  2  Q.  B.  233,  C.  A.). 

Any  verdict  or  judgment  obtained  where  one  party  does  not  appear 
at  the  trial  may  be  set  aside  by  the  Court  on  such  terms  as  may  seem 
fit,  upon  an  application  made  within  six  days  after  the  trial ;  and  such 
application  may  be  made  either  at  the  assizes  or  in  Middlesex  (Order  36, 
r.  33).  A  judgment  given  in  default  of  appearance  at  the  trial  will 
usually  only  be  set  aside  under  this  rule,  upon  payment  by  the  party 
in  default  of  the  costs  of  the  day,  including  all  costs  incurred  in  con- 
sequence of  the  trial  having  become  abortive  (Burgoine  v.  Taylor,  1878, 
9  Ch.  D.  1,  5);  and  of  the  application  to  restore  (Cockle  v.  Joyce,  1877, 
7  Ch.  D.  56;  Birch  v.  Williams,  1876,  24  W.  K  700).  For  other  cases 
in  which  such  judgments  have  been  set  aside,  see  Wright  v.  Clifford, 
1878,  26  W.  E.  369;  King  v.  Sandeman,  1878,  26  W.  K.  569,  C.  A.; 
Foakes  v.  Miller,  1900,  108  L.  T.  J.  346;  Cudworth  v.  Hayward,  1897, 
75  L.  T.  456.  The  Court  of  Appeal  has  jurisdiction  to  hear  a  direct 
appeal  from  such  a  judgment  (Armour  v.  Bate,  1891,  2  Q.  B.  233,  C.  A.); 
but  the  proper  course  is  to  apply  to  the  judge  who  heard  the  cause,  to 
set  aside  the  judgment  and  re-hear  the  same  (Vint  v.  Hudspith,  1885, 
29  Ch.  D.  322). 

The  procedure  upon  a  trial  with  a  jury  is  as  follows: — The  party 
who  begins  opens  the  case,  and  calls  and  examines  his  witnesses,  who 
may  be  cross-examined  by  the  opposite  party,  and  re-examined  by  the 
party  calling  them ;  then,  if  the  opponent  does  not  announce  any  inten- 
tion to  adduce  evidence,  the  party  who  began  may  address  the  jury  a 
second  time,  for  the  purpose  of  summing  up  the  evidence,  and  the 
opponent  has  the  last  word ;  if  the  opponent  intends  to  adduce 
evidence,  he  may  open  his  case,  call  and  examine  his  witnesses  (who 
may  be  cross-examined  and  re-examined),  and  sum  up  the  evidence, 
and  the  party  who  began  has  a  right  to  reply  (Order  36,  r.  36).  The 
same  rules  apply  where  the  parties  are  represented  by  counsel,  but  if 
the  party  who  begins  has  more  than  one  counsel,  his  junior  counsel 
opens  the  pleadings  before  the  leading  counsel  opens  the  case.  Where 
there  are  more  than  one  counsel  on  the  same  side,  it  is  usual  for  the 
leading  counsel  to  open  the  case,  and  for  the  junior  counsel  to  sum  up 
the  evidence ;  and  the  witnesses  may  be  examined  or  cross-examined  by 
either  of  them,  in  the  discretion  of  the  leading  counsel.  The  procedure 
is  similar  in  a  trial  without  a  jury  (see  Kino  v.  Budkin,  1877,  6  Ch.  D. 
160,  163 ;  Metzler  v.  Wood,  1877,  26  W.  R.  125 ;  Bonneiuell  v.  Jenkins, 
W.  N.  (77)  202);  but  the  junior  counsel  does  not  open  the  pleadings 
where  there  is  no  jury.  With  regard  to  who  has  the  right  to  begin,  the 
general  rule  is  that  it  is  the  party  on  whom  the  general  burden  of  proof 
lies ;  but  in  actions  for  unliquidated  damages,  the  plaintiff  always  has 
the  right  to  begin.  In  a  case  of  Walter  v.  London  United  Tramway 
Co.,  Ltd.,  April  3, 1906  (unreported,  see  Annual  Practice,  Order  36,  r.  36, 
note),  an  action  against  two  defendants  who  severed  in  their  defence 
and  were  separately  represented,  Grantham,  J.,  held  that  the  proper 
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course  was  for  the  witnesses  for  one  defendant  to  be  called  immediately 
after  his  case  was  opened,  and  that  after  the  conclusion  of  their  case 
the  counsel  for  the  other  defendant  should  open  his  case  and  call  his 
witnesses. 

Where  an  action  is  tried  with  a  jury,  no  communication  to  the  jury 
may  be  made  until  after  the  verdict  is  given,  either  of  the  fact  that 
money  has  been  paid  into  Court,  or  of  the  amount  paid  in ;  the  jury 
must  find  the  amount  of  the  debt  or  damages,  as  the  case  may  be, 
without  reference  to  any  payment  into  Court  (Order  22,  r.  22).  See 
more  fully  as  to  this,  Payment  into  and  out  of  Court,  9,  Vol.  X. 
p.  665. 

When  the  party  who  has  the  last  word  has  addressed  the  jury,  the 
judge  sums  up,  directing  the  jury  as  to  the  law  applicable  to  the  case, 
and  as  to  the  burden  of  proof,  and  if  he  thinks  fit,  he  may  also  give 
them  his  opinion  as  to  the  facts.  The  judge  is  not  bound  to  direct 
judgment  to  be  entered  in  accordance  with  the  verdict  of  the  jury,  if  he 
thinks  that  such  verdict  is  not  sustainable  in  point  of  law.  It  is  open 
to  a  defendant,  at  the  conclusion  of  the  plaintiff's  c^se,  to  submit  that 
there  is  no  case  for  the  jury,  and  that  the  plaintiff  ought  to  be  non- 
suited ;  but,  although  the  judge  declines  to  withdraw  the  case  from  the 
jury,  and  the  jury  find  a  verdict  in  favour  of  the  plaintiff,  the  judge  may 
direct  judgment  to  be  entered  for  the  defendant.  The  judge  must  direct 
judgment  to  be  entered  either  at  or  after  the  trial,  without  any  motion 
for  judgment  (Order  36,  r.  39). 

Postponement  and  Adjournment  of  Trial. — A  trial  may,  whenever  it  is 
expedient  for  the  interests  of  justice,  be  postponed  or  adjourned  for  such 
time,  and  to  such  place,  and  upon  such  terms,  as  the  Court  thinks  fit 
(Order  36,  r.  34).  The  postponement  of  a  trial  is  an  indulgence,  and  will 
not  be  ordered  unless  the  party  making  the  application  exercises  due 
diligence,  and  has  a  good  and  strong  reason  for  desiring  the  postpone- 
ment {Steuart  v.  Gladstone,  1877,  7  Ch.  D.  394).  The  absence  abroad 
of  a  material  witness  is  a  sufficient  ground  for  a  postponement  {Gray 
v.  Jacobs,  1884,  28  Sol.  J.  390);  and  in  Boucicault  v.  Boucicault,  1884, 
4  T.  L.  E.  195,  the  trial  of  an  action  by  a  wife  for  a  dissolution  of 
marriage  was  postponed  for  six  months  on  the  ground  that  the  defendant 
was  in  America,  and  under  an  engagement  to  act  there  for  that  period. 
The  party  applying  for  a  postponement  or  adjournment  must,  generally 
speaking,  pay  all  the  costs  incurred  in  consequence  thereof  {Lydall  v. 
Martinson,  1877,  5  Ch.  D.  780). 

Where  an  action  is  made  a  remanet,  it  is  not  necessary  that  a  fresh 
notice  of  trial  should  be  given,  or  the  action  again  set  down  for  trial  by 
the  plaintiff.  It  takes  its  place  again  in  the  list  without  the  inter- 
vention of  either  party.  In  a  district  registry  case  the  registrar 
dismissed  the  action  for  want  of  prosecution  because  after  the  case  had 
been  made  a  remanet  no  further  step  had  been  taken  by  the  plaintiff. 
On  appeal,  Jelf,  J.,  in  chambers,  upheld  the  order.  The  Court  of  Appeal 
discharged  both  orders  (Altman  v.  Sirkin,  C.  A.,  June  17,  1907  (un- 
reported), see  Annual  Practice,  Order  36,  r.  34,  note). 

As  to  trials  in  the  County  Court,  see  County  Courts  ;  as  to  criminal 
trials,  see  Prosecution  ;  Arraignment  ;  Jury  ;  and  as  to  new  trials,  see 
New  Trial. 

Trial  before  Referee. — See  Reference  of  Action  by 
Order. 
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Tribunals,  International.— See  Capitulations;  Mixed 
Tribunals;  Tribunals  of  Commerce. 

Tribunals  of  Commerce. — In  France  there  are  Trihunaux 
de  commerce,  or  Courts  whose  special  duties  consist  in  taking  cognisance 
of  mercantile  and  commercial  cases,  including  not  only  disputes  between 
merchants,  but  also  questions  between  partners  of  firms.  These  Courts 
are  composed  of  a  president,  judges,  and  substitutes  elected  in  an 
assembly  of  the  principal  traders.  The  president  must  be  of  the  age  of 
at  least  forty  years,  and  the  other  members  of  the  tribunals  must  not  be 
younger  than  thirty  years  of  age.  The  procedure  is  like  that  of  the 
other  civil  Courts,  and  there  is  a  right  of  appeal  to  the  regular  Courts 
of  justice. 

In  London  a  judge  of  the  Queen's  Bench  Division  used  to  sit  at 
the  Guildhall  to  try  commercial  cases.  (And  see  Commercial  Court.) 
Nothing  of  the  nature  of  a  Tribunal  de  commerce  has,  however,  yet  been 
instituted  in  England.  The  nearest  approach  to  such  a  jurisdiction  is 
that  conferred  on  consuls  by  the  British  Merchant  Shipping  Acts  and 
the  instructions  of  the  Board  of  Trade.     See  Consul. 

Tricycle. — See  Cycling. 

Tridingmot  was  the  Court  held  for  a  triding  or  trithing  {q.v.) 
(Co well.  Law  Diet.). 

Trinidad  and  Tobago. — Area. — The  islands  of  Trinidad 
and  Tobago  lie  off  the  east  coast  of  the  Kepublic  of  Venezuela,  and  have 
a  total  area  of  1868  square  miles  (of  which  Trinidad  covers  1754  square 
miles),  or  rather  larger  than  Lancashire. 

Earlier  Political  Histoi^. — Both  islands  were  discovered  in  1498  by 
Columbus.  Trinidad  was  taken  possession  of  for  the  Spanish  Crown ; 
in  1797  the  English  captured  the  island  and  it  was  finally  ceded  to 
Great  Britain  by  the  Treaty  of  Amiens,  1802,  since  when  it  has  been  a 
British  possession.  In  Tobago,  on  the  other  hand,  the  British  flag  was 
planted  in  1580;  after  passing  through  Dutch,  French,  and  British 
hands  it  was  ceded  to  Great  Britain  in  1763,  and  after  being  sometimes 
English,  and  sometimes  French,  it  was  reconquered  by  England  in  1803, 
and  finally  ceded  to  her  in  1814. 

Earlier  Constitutional  History. — For  Trinidad  a  legislative  council 
was  constituted  in  1831.  Tobago  possessed  a  legislative  assembly  under 
the  Proclamation  of  October  7,  1763  (Annual  Eegister,  1763,  p.  209), 
issued  on  its  cession  to  England :  see  also  the  preamble  to  the  Act  of 
Assembly  of  February  21,  1794  (Clark's  Colonial  Laiv,  p.  227).  From 
1763  to  1794,  and  again  from  1833  to  its  union  with  Trinidad  in  1888 
(see  below),  Tobago,  though  possessing  an  Assembly  of  its  own,  was 
joined  with  the  Windward  Islands  {q.v.). 

Present  Constitution. — By  Letters  Patent  of  October  1,  1880  (St. 
R.&  0.,  Rev.  1904,  vol.  xiii.,  "Trinidad  and  Tobago,"  p.  1),  the  office  of 
Governor  and  Commander-in-Chief  in  and  over  Trinidad  and  its  depen- 
dencies was  constituted  and  provision  was  made  for  the  government  of 
the  colony.  These  Letters  Patent  as  applied  by  Art.  II.  of  an  Order 
in  Council  of  November  17,  1888  {iUd.,  p.  4),  provide  for  the  adminis- 
tration of  the  colony  by  a  Governor,  with  an  Executive  Council  of  six 
members.     The  liCgislative  Council  consists  of  the  Governor,  ten  official 
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members  and  such  other  persons,  unofficial  members,  as  the  Governor 
may  appoint.  The  unofficial  members,  eleven  in  number,  are  appointed 
for  five  years.  The  colony  is  thus  of  the  "  Crown  "  class  proper.  By  the 
Order  in  Council  of  1888  (see  above),  as  amended  by  Order  in  Council  of 
October  20,  1898  (ibid.,  p.  5),  Tobago  was  united  with  Trinidad  as  the 
colony  of  "  Trinidad  and  Tobago."  Tobago's  finances  were  merged  in  those 
of  the  united  colony,  of  which  she  became  a  ward.  The  Governor  has 
the  usual  powers  of  pardon  and  the  appointment  of  judges  and  officials 
(see  article  Colony). 

Laws. — The  law  of  the  colony  is  based  on  Spanish  law,  but  the 
Spanish  property  law  has  been  to  a  considerable  extent  superseded  by 
local  Ordinances. 

In  the  important  case  of  Sir  Thomas  Picton  (30  St.  Tri.  449)  it  was 
contended  that  by  local  law  torture  might  be  applied  to  a  recalcitrant 
witness.  Ordinance  No.  II.  of  1844,  s.  15,  enacts  that  every  offence, 
which,  if  committed  in  England,  would  amount  to  a  felony  or  misde- 
meanor at  common  law,  is,  if  committed  in  the  colony,  to  be  taken  to  be 
a  felony  or  misdemeanor,  as  the  case  may  be.  By  Ordinance  No.  4  of 
1848,  s.  3,  the  law  of  Spain  relating  to  actions,  rights  of  action,  forms 
of  action,  and  the  procedure  in  the  same  was  repealed,  and  the  English 
Common  Law,  as  then  modified  by  statute  in  respect  thereto,  introduced 
in  its  stead.  The  Spanish  law  originally  in  force  in  the  colony  still 
governs — the  construction  of  deeds  made  before  June  10,  1844;  the 
institution  of  heirs  in  cases  of  birth  before  March  12, 1846 ;  the  dis- 
position of  property  by  wills  made  before  June  10,  1844 ;  the  form  of 
wills  made  before  January  13, 1845;  intestacy  and  succession  to  persons 
before  March  12,  1846 ;  and  the  right  of  a  peAon  born  out  of  wedlock 
before  March  12,  1846,  to  take  as  next-of-kin  of  mother,  or  of  mother 
to  take  as  next-of-kin.  The  present  practice  is  to  reproduce  the  more 
important  Imperial  Statutes  with  such  variations  as  are  necessary.  By 
the  Order  in  Council  of  October  20,  1898  (above),  it  was  provided  that 
the  laws  of  Trinidad  (with  some  specified  exceptions)  should  operate 
in  Tobago,  and  those  of  Tobago,  so  far  as  they  conflicted  with  the 
laws  of  Trinidad,  should  cease  to  operate.  All  future  Colonial 
Ordinances  are  to  extend  to  Tobago,  and  the  Colonial  Legislature  is 
empowered  to  enact  special  and  local  Ordinances  and  regulations  appli- 
cable to  Tobago  alone.  A  revised  edition  of  the  laws  of  Trinidad  in 
5  volumes,  comprising  all  the  Ordinances  passed  between  1832  and  1904, 
was  published  in  1905,  its  contents  are  arranged  chronologically,  and 
there  is  an  index.  There  is  a  periodical  edition  of  the  Ordinances  pub- 
lished annually.  An  article  on  the  Colonial  Real  Property  Law  will  be 
found  in  the  Journal  of  Comparative  Legislation,  vol.  ii.  p.  318. 

Courts  of  Law. — The  Courts  of  Criminal  Trial  and  of  First  Instance 
of  Civil  Jurisdiction  were  established  by  Order  in  Council  of  September 
16,  1822,  and  regulated  by  Orders  in  Council  of  April  23,  and  June  20, 
1831  (Clark's  Colonial  Law,  pp.  267-283).  The  Supreme  Court  of 
Trinidad  was  made  the  Supreme  Court  of  Trinidad  and  Tobago  by 
Order  in  Council  of  November  17,  1888  (St.  R.  &  0.,  Rev.  1904,  vol. 
xiii.,  "  Trinidad  and  Tobago,"  p.  4).  The  Supreme  Court  is  now  regu- 
lated by  the  Judicature  Ordinance  (No.  34).  It  has  original  civil  and 
criminal,  as  well  as  appellate,  jurisdiction,  and  is  constituted  by  a  Chief 
Justice  and  two  Puisne  Judges.  Appeals  from  the  Supreme  Court  lie 
to  His  Majesty  in  Council,  and  are  regulated  by  Colonial  Judicature 
Ordinance,  1879,  and  the  Judicature  (Tobago)  Ordinance,  1898.    There 
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are  also  inferior  Courts,  which  are  the  District  Court  and  Magistrates' 
Courts. 

Currency. — By  Order  in  Council  of  February  3,  1898  (St.  E.  &  0., 
Eev.  1904,  vol.  ii.,  "Coin,  Colonies,"  p.  114),  the  Imperial  Coinage  Act, 
1870,  as  amended  by  that  of  1891,  was  put  in  force  in  Trinidad  and  Tobago. 
By  Order  in  Council  of  December  10,  1901  {ibid.,  p.  124),  silver  groats 
or  fourpences  specially  coined  for  the  West  Indies  were  made  current 
within  the  colony.  In  addition  to  British  sterling,  United  States  gold 
coins  are  legal  tender  under  Orders  in  Council  of  August  19,  1853, 
and  March  9,  1854  {ibid.,  pp.  97-99).  The  Spanish  and  Mexican  coins 
which  were  current  under  an  Order  in  Council  of  September  14, 
1838  {ibid.,  p.  96),  were  demonetised  as  to  silver  dollars  by  Ordinance 
of  1876,  and  as  to  doubloons  by  Order  in  Council  of  June  11,  1907 
(St.  E.  &  0.,  1907,  p.  46). 

Application  of  Imperial  Acts. — The  Extradition  Ordinance,  1877 
(No.  7,  of  1877),  has  been  by  Order  in  Council  {ibid.,  vol.  v.,  "  Fugitive 
Criminal,"  p.  320)  incorporated  with  the  Imperial  Act,  as  have  the  Tobago 
Extradition  Ordinance,  1880  (No.  4  of  1880)  {ibid.,  p.  319),  and  an 
Ordinance  (No.  11  of  1894)  {ibid.,  p.  321) ;  and  Trinidad  and  Tobago 
have  been  {ibid.,  p.  325)  grouped  with  the  other  West  Indian  colonies 
for  the  purpose  of  the  inter-colonial  backing  of  extradition  warrants 
under  Part  II.  of  the  Fugitive  Offenders  Act,  1881.  Probates  granted 
in  Trinidad  and  Tobago  are  recognised  in  the  home  Courts  {ibid.,  vol.  L, 
"Administration,"  p.  5),  and  sec.  20  of  the  Finance  Act,  1894,  has  been 
applied  to  the  colony  {ibid.,  vol.  iv.,  "Death  Duties,"  p.  6),  with  the  result 
that  property  paying  death  duties  there  is  exempted  from  payment  over 
again  in  the  United  Kingdom.  The  provision  of  the  Imperial  Acts 
prohibiting  the  importation  of  foreign  reprints  of  copyright  works  have 
been  by  Order  in  Council  {ibid.,  vol.  ii.,  "  Copyright,"  p.  48)  suspended  in 
Trinidad  during  the  subsistence  of  the  colonial  Ordinance  (No.  14  of 
1874)  making  provision  for  the  protection  of  the  interests  of  British 
authors.  Prisoners  may,  under  an  Order  in  Council  {ibid.,  vol.  ii., 
"  Colonial  Prisoner,"  p.  12),  be  removed  for  punishment  from  one  of  the 
Windward  Islands  to  another,  and  under  a  Treasury  Determination 
{ibid.,  vol.  ix.,  "  Pension,"  p.  19)  the  revenues  of  the  colony  are  available 
for  superannuation  purposes.  The  provision  of  46  &  47  Vict.  c.  57, 
8. 103,  as  to  patents,  trade  marks  and  copyright  in  designs  (now  replaced 
by  7  Edw.  VII.  c.  29,  s.  91)  have  been  applied  to  the  colony  by  Order  in 
Council  of  August  12,  1907  (St.  E.  &  0.,  1907,  p.  777).  The  Colonial 
Attorneys  Belief  Acts,  1857-1884,  have  been  applied  to  Trinidad  and 
Tobago  by  Order  in  Council  of  August  19,  1889  {ibid.,  vol.  xi,,  "  Solicitor, 
Colonies,"  p.  6).  The  Colonial  Loans  Act,  1899,  provided  for  a  loan  to 
the  colony  out  of  Imperial  Funds,  for  railway  and  other  works. 

{^Authorities. — Colonial  Office  List ;  Trinidad  and  Tobago  Ordinances ; 
Journal  of  Comparative  Legislation,  vol.  ii.  p.  291.] 

Trinity  House. — There  are  several  Trinity  Houses,  being 
societies  or  corporations  established  under  charter  or  Act  of  Parliament 
for  the  appointment  and  control  of  pilots  in  certain  localities,  e.g.  of 
Hull,  Newcastle,  Cinque  Ports,  Deptford;  but  of  these  the  Trinity 
House  of  Deptford,  Strond,  in  London,  is  the  chief.  This  corporation 
has  occupied  this  leading  position  for  a  very  long  time;  in  1687  a 
by-law  of  the  Trinity  House  for  the  first  time  required  an  agreement 
in  writing  between  the  master  and  crew  of  a  ship  (see  Crew,  Vol.  IV. 
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p.  221);  and  the  first  regular  rules  of  navigation  were  promulgated 
by  it  (see  Collisions  at  Sea,  Vol.  III.  p.  149).  For  its  present  position 
and  powers  of  superintendence  in  pilotage  and  lighthouses,  see  Pilotage, 
Lighthouses.  Elder  brethren  of  the  corporation,  or  Trinity  Masters, 
assist  the  judge  of  the  Admiralty  Court  as  skilled  nautical  assessors ; 
but  in  every  case  the  decision  rests  with  the  judge  alone  {The  Aid, 
1881,  6  P.  D.  84;  Williams  and  Bruce,  442),  and  the  same  rule  applies 
to  County  Courts  {ibid.);  and  where  the  Court  has  such  assistance, 
evidence  on  questions  of  nautical  skill  and  knowledge  is  not  admissible 
{The  Kestrel,  1881,  6  P.  D.  189  ;  The  Kirhy  Hall,  1883,  8  P.  D.  75, 
76 ;  Williams  and  Bruce,  446).  The  Trinity  Masters  also  assist 
Divisional  Courts  of  Admiralty,  and  may  assist  the  Court  of  Appeal 
and  House  of  Lords  in  Admiralty  causes.  In  order  to  assist  the  Court, 
they  may  inspect  the  ship  or  other  property,  if  that  is  material  to  the 
issue,  e.g.  ships'  lights  (Williams  and  Bruce,  445). 

Trinkets. — It  is  impossible  to  define  with  precise  accuracy  what 
are  "  trinkets "  within  the  meaning  of  sec.  1  of  the  Carriers  Act, 
1830,  11  Geo.  IV.  and  1  Will.  iv.  c.  68,  but  it  appears  that  they  must 
be  articles  of  mere  ornament,  or,  if  ornament  and  utility  be  combined, 
the  former  must  be  the  predominating  quality  {Bernstein  v.  Baxendale, 
1859,  6  C.  B.  N".  S.  251).  Bracelets,  shirtpins,  rings,  brooches,  and 
ornamented  tortoiseshell  and  pearl  port-monnaies,  however  small  their 
value,  are  examples  of  what  are  "  trinkets  "  within  the  section  {ibid.). 
An  eyeglass  with  gold  chain  attached,  for  the  purpose  of  being  round 
the  neck  of  the  wearer,  has  been  held  not  to  be  a  "  trinket "  within 
the  enactment  {Davey  v.  Mason,  Car.  &  M.  45). 

Trinoda  neceSSitaS. — According  to  the  laws  of  our  Saxon 
ancestors,  there  were  three  things  from  contributing  to  the  perform- 
ance of  which  no  lands,  not  even  those  held  in  frankalmoign,  were 
exempted,  namely,  pontis  reparatio,  arcis  constructio,  et  expeditio  contra 
hostem,  that  is  to  say,  the  repairing  of  bridges,  building  of  castles,  and 
repelling  of  invasions  (Cowell's  Interpr.,  tit.  "  Castellorum  Operatic  "). 
This  was  no  slight  obligation,  for  in  the  time  of  Henry  IL  there  were  in 
England  no  less  than  1115  castles  (Co.  Inst.,  2,  31).  Sir  Edward  Coke, 
however,  lays  it  down  that  no  subject  can  build  a  castle  or  house 
of  strength  embattled,  or  other  fortress  defensible,  without  the  royal 
licence  (1  Inst.,  5).  As  to  bridges,  these  are,  generally  speaking, 
repaired  still  by  the  public,  the  burden  being  imposed  upon  the  county 
at  large  in  which  the  bridges  are  situated  (43  Geo.  in.  (1802),  c.  59, 
8.  5 ;  41  &  42  Vict.  (1878),  c.  77,  ss.  21,  22  ;  In  re  Newport  Bridge, 
1859,  2  El.  i&  El.  377).  But  the  burden  may  rest  on  an  individual 
ratione  tenurce  {Baker  v.  Greenhill,  1842,  3  Q.  B.  D.  148 ;  E.  v.  Bed- 
fordshire {Inhabitants),  1854,  4  El.  &  Bl.  535).  So  a  parish  or  other 
authority,  and  not  the  county,  may  be  liable  (22  Hen.  viii.  (1530),  c.  5  ; 
B.  v.  Hendon,  1833,  4  Barn.  &  Adol.  628 ;  38  R.  R.  333 ;  Howitt  v. 
Nottingham  Tramways  Co.,  1883,  12  Q.  B.  D.  16). 

Triptych. — In  St.  John,  Pendlebury  {Vicar)  v.  Parishioners, 
[1895]  P.  178,  a  faculty  was  granted  for  the  erection  in  a  parish  church 
of  an  oaken  reredos  in  the  form  of  a  triptych,  with  painted  panels,  under 
the  condition  that  the  triptych  should  always  remain  open  during  the 
performance  of  divine  service. 
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Trithing". — The  third  part  of  a  shire;  a  riding  {q.v.). 
Trithing'-Re6V©  was  the  chief  man  or  governor  of  a  trithing. 

Trout. — Prior  to  the  Freshwater  Fisheries  Act,  1878,  41  &  42 
Vict.  c.  39,  except  with  regard  to  salmon  rivers  in  a  salmon  fishery- 
district,  a  person  was  at  liberty  to  fish  for  trout  all  the  year  round  (see 
Salmon  Fishery).  As  to  salmon  rivers  in  a  salmon  fishery  district,  the 
Salmon  Fishery  Act,  1865,  28  &  29  Vict.  c.  121,  s.  64,  as  amended  by 
36  &  37  Vict.  c.  71,  prohibited  the  catching  of  trout  or  char  between 
2nd  October  and  1st  February,  both  dates  inclusive.  In  a  few  other 
cases  close  seasons  were  provided  for  by  special  Acts  of  Parliament. 
The  Act  of  1878,  however,  made  the  close  time  provided  for  by  the 
Act  of  1865  to  apply  to  all  waters  in  England  and  Wales  ;  though  boards 
of  conservators  were  given  power  to  vary  the  close  time  (39  &  40  Vict, 
c.  19).  As  to  variations,  see  Oke,  Fishery  Laws,  3rd  ed.,  339.  On  the 
Thames  upper  river  the  close  time  for  trout  is  between  11th  September 
and  31st  March,  both  inclusive  (Oke,  I.e.,  p.  287). 

Sale  of  Trout  and  Char. — During  close  time  the  sale  of  trout 
(including  rainbow  trout)  or  char,  or  the  use  of  their  roe  in  fishing, 
or  except  for  certification,  propagation,  or  scientific  purposes,  is  regulated 
by  36  &  37  Vict.  c.  71,  s.  20 ;  41  &  42  Vict.  c.  39,  s.  5. 

Licences  to  fish  for  trout  or  char  may  be  imposed  by  the  fishery 
conservators  (36  &  37  Vict.  c.  71,  s.  22 ;  41  &  42  Vict.  c.  39,  s.  7). 

In  the  case  of  private  fisheries,  in  addition  to  the  provisions  men- 
tioned in  the  article  Salmon  Fishery  as  to  close  time  and  offences,  it 
should  be  noted  that  it  is  larceny  at  common  law  to  take  either  live  or 
dead  trout  from  any  tank,  net,  or  stew  which  is  private  property  (see 
the  Larceny  Consolidation  Act,  1861,  24  &  25  Vict.  c.  96,  s.  24) ;  and 
that  though  a  person  angling  in  the  daytime  cannot  be  arrested,  one 
fishing  by  night  may  {id.  ibid.,  s.  103). 

Trover. — See  Conversion,  Action  of. 

Truce. — See  Armistice. 

Truck  Acts. — The  object  of  the  Truck  Acts  is  to  prohibit  the 
payment  of  workmen's  wages  in  goods,  or  otherwise  than  in  the  current 
coin  of  the  realm.  The  Acts  now  in  force,  which  extended  throughout 
the  United  Kingdom  (see  sec.  18  of  the  Act  of  1887),  are  the  Truck 
Act,  1831  (1  &  2  Will.  IV.  c.  37),  which  is  usually  referred  to  as 
the  principal  Act,  the  Truck  Amendment  Act,  1887,  50  &  51  Vict. 
0.  46 ;  and  the  Truck  Act,  1896,  59  &  60  Vict.  c.  44,  all  the  earlier 
statutes  on  the  subject  having  been  repealed  by  the  Act  of  1  &  2  Will.  iv. 
c.  36. 

To  what  Persons  Applicable. — The  principal  Act  only  applied  to 
artificers,  workmen,  and  labourers  in  certain  specified  trades  mentioned 
in  sec.  19,  but  that  section  was  repealed  by  the  Act  of  1887,  which  pro- 
vides, by  sec.  2,  that  the  provisions  of  the  principal  Act  shall  extend  to, 
apply  to,  and  include  any  workman  as  defined  in  the  Employers  and 
Workmen  Act,  1875,  38  &  39  Vict.  c.  90,  s.  10,  and  that  the  expression 
"  artificer  "  in  the  principal  Act  shall  be  construed  to  include  every  such 
workman.  The  expression  "workman,"  as  defined  in  sec.  10  of  the 
Employers  and  Workmen  Act,  does  not  include  a  domestic  or  menial 
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servant,  but,  subject  to  this,  means  any  person  who,  being  a  labourer, 
servant  in  husbandry,  journeyman,  artificer,  handicraftsman,  miner,  or 
otherwise  engaged  in  manual  labour,  whether  under  the  age  of  twenty- 
one  years  or  above  that  age,  has  entered  into  or  works  under  a 
contract  with  an  employer,  whether  the  contract  be  express  or  implied, 
and  whether  it  be  a  contract  of  service  or  a  contract  personally  to 
execute  any  work  or  labour.  As  to  servants  in  husbandry,  who  were 
excepted  from  the  provisions  of  the  principal  Act  by  sec.  20,  it  is,  how- 
ever, provided  by  sec.  4  of  the  Act  of  1887,  that  nothing  in  the  principal 
Act  or  the  Act  of  1887  shall  render  illegal  a  contract  with  a  servant 
in  husbandry  for  giving  him  food,  drink,  not  being  intoxicating,  a 
cottage,  or  other  allowances  or  privileges  in  addition  to  money  wages  as 
a  remuneration  for  his  services.  All  masters,  bailiffs,  foremen,  managers, 
clerks,  or  other  persons  engaged  in  the  hiring,  employment,  or  superin- 
tendence of  the  labour  of  any  artificers  or  workmen  to  which  the  Acts 
apply,  are  deemed  to  be  "  employers  "  within  the  meaning  and  for  the 
purposes  of  the  Acts  (Act  of  1831,  s.  25). 

The  proper  test  to  apply  to  the  question  whether  a  person  is  engaged 
in  manual  labour  within  the  meaning  of  sec.  10  of  the  Employers  and 
Workmen  Act,  1875,  is  whether  such  labour  constitutes  his  real  and 
substantial  employment,  or  whether  it  is  merely  incidental  and  acces- 
sory thereto  {Bound  v.  Lawrence,  [1892]  1  Q.  B.  226,  where  it  was  held 
by  the  Court  of  Appeal  that  a  grocer's  assistant  was  not  a  workman  as 
defined  by  the  section,  although  in  addition  to  his  duties  as  salesman  he 
had  other  duties  involving  manual  labour,  such  as  making  up  parcels, 
and  carrying  them  from  the  shop  to  a  cart  at  the  door,  and  bringing  up 
goods  from  the  cellar  to  the  shop).  So,  in  Hunt  v.  G.  N.  Bly.  Co.,  [1891] 
1  Q.  B.  601,  it  was  held  that  a  guard  of  a  railway  goods  train  was  not 
a  workman  as  defined  by  the  Act,  his  main  duty  being  to  guard  and 
conduct  the  train,  and  to  marshal  the  trucks,  and  therefore  to  use  his 
intelligence  rather  than  his  hands,  though  it  was  also  part  of  his  duty 
at  times  to  assist  in  coupling  and  uncoupling  the  trucks  and  in  unload- 
ing them.  Nor  is  an  omnibus  conductor  {Morgan  v.  L.  G,  0.  Co.,  1884, 
13  Q.  B.  D.  832),  or  the  driver  of  a  tramcar  {Cooh  v.  North  Met.  Tram- 
ways Co.,  1887,  18  Q.  B.  D.  683),  a  workman  within  the  meaning  of  the 
Act.  On  the  other  hand,  where  a  person  was  employed  to  drive  a  cart, 
and  to  load  and  unload  the  goods  carried  in  it,  it  was  held  that  he  was 
engaged  in  manual  labour,  and  was  a  workman  within  the  meaning  of 
the  section  {Yarmouth  v.  France,  1887,  19  Q.  B.  D.  647). 

The  Truck  Acts  only  apply  to  persons  who  work  under  a  contract  of 
service,  or  under  a  contract  personally  to  execute  some  work  or  labour 
{miey  V.  Warden,  1848,  2  Ex.  Eep.  59),  and  not  to  contractors  for  work 
upon  a  large  scale,  who  employ  labourers  under  them,  and  who  are  not 
bound  by  the  contract  to  do  any  part  of  the  work  personally,  though 
they  may  in  fact  superintend  the  work,  and  from  time  to  time  labour 
personally  therein  {Sharman  v.  Sanders,  1853,  13  C.  B.  166;  Floyd  v. 
Weaver,  1852, 21  L.  J.  Q.  B.  151).  Where  A.  entered  into  a  contract  with 
B.,  by  which  he  engaged  to  make  in  B.'s  brickfield  as  many  bricks  as  B. 
required,  at  a  certain  price  per  1000,  A.  finding  all  the  labour,  and  B. 
all  the  materials,  it  was  held  that  as  A.  was  not  bound  by  the  contract 
to  do  any  of  the  work  personally,  the  provisions  of  the  principal  Act  did 
not  apply  {Ingram  v.  Barnes,  1856,  7  El.  &  Bl.  132 ;  see,  also,  Squire  v. 
Midland  Lace  Co.,  [1905]  2  K.  B.  448).  So,  it  has  been  held  that  a  butty 
collier,  who  undertakes  for  the  performance  of  a  piece  of  work  by  the 
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day,  or  ton,  or  yard,  and  employs  others  to  assist  him,  to  whom  he  pays 
wages,  is  not  an  artificer  within  the  Act  {Sleeman  v.  Barrett,  1864,  2  H. 
&  C.  934).  On  the  other  hand,  where  two  persons,  who  were  engaged 
as  butty  colliers  by  a  mine-owner,  to  get  the  produce  of  the  mine  at  so 
much  per  yard,  were  bound  to  work  personally,  and  were  treated  as 
workmen,  it  was  held  that  they  were  artificers  within  the  Act,  though 
they  employed  other  workmen  under  them,  in  order  to  increase  the 
quantity  of  minerals  obtained  {Bowers  v.  Lovekin,  1855,  6  El.  &  Bl.  584). 
So,  a  workman  whose  personal  skill  and  labour  are  of  the  essence  of 
the  contract  between  him  and  his  employers,  is  an  artificer  within  the 
Act,  though  part  of  his  work  consists  of  piece-work,  which  he  can  do  at 
home,  and  in  fact  gets  others  to  do  for  him,  and  though  he  sometimes 
works  for  other  people  {Pillar  v.  Llynvi  Coal,  etc.,  Co.,  1869,  L.  E.  4  C.  P. 
752).  Designers  for  calico  printers,  and  framework  knitters,  have  been 
held  to  be  artificers  {Ex  'parte  Ormerod,  1844,  1  Dow.  &  L.  825 ;  Moor- 
house  V.  Zee,  1865,  4  F.  &  F.  755). 

It  is  provided  by  sec.  10  of  the  Act  of  1887,  that  where  articles  are 
made  by  a  person  at  his  own  home,  or  otherwise,  without  the  employ- 
ment of  any  person  under  him  except  a  member  of  his  own  family,  the 
principal  Act  and  the  Act  of  1887  shall  apply  as  if  he  were  a  workman, 
and  the  shopkeeper,  dealer,  trader,  or  other  person  buying  the  articles  in 
the  way  of  trade  were  his  employer,  and  the  provisions  of  the  Act  of  1887 
with  respect  to  the  payment  of  wages  shall  apply  as  if  the  price  of  an 
article  were  wages  earned  during  the  seven  days  next  preceding  the  date 
at  which  any  article  is  received  from  the  workman  by  the  employer. 
But  this  section  only  applies  to  articles  under  the  value  of  £5,  knitted 
or  otherwise  manufactured  of  wool,  worsted,  yarn,  stuff,  jersey,  linen, 
fustian,  cloth,  serge,  cotton,  leather,  fur,  hemp,  flax,  mohair,  or  silk,  or  of 
any  combination  thereof,  or  made  or  prepared  of  bone,  thread,  silk,  or 
cotton  lace,  or  of  lace  made  of  any  mixed  materials ;  and  the  operation 
of  the  section  may  be  suspended,  either  wholly  or  in  part,  and  either 
with  or  without  any  limitations  or  exceptions,  in  any  county  or  place  by 
Order  in  Council. 

The  Truck  Acts  do  not  apply  to  domestic  servants  (Act  of  1831,  s.  20 ; 
38  &  39  Vict.  c.  90,  s.  10). 

Frovisioris  of  the  Acts. — The  principal  Act,  as  amended  by  the  Act  of 
1887  and  the  Statute  Law  Revision  Act,  1891,  provides  that  in  all  con- 
tracts for  the  hiring  of  any  workman,  or  for  the  performance  by  any 
workman  of  any  labour,  the  wages  of  such  workman  shall  be  made  payable 
in  the  current  coin  of  the  realm,  and  not  otherwise ;  and  if  in  any  such 
contract  the  whole  or  any  part  of  such  wages  shall  be  made  payable  in 
any  other  manner,  such  contract  shall  be  illegal,  null  and  void  (s.  1).  For 
the  purposes  of  the  Act,  any  money  or  other  thing  had  or  contracted  to  be 
paid,  delivered,  or  given  as  a  recompense,  reward,  or  remuneration  for  any 
labour,  is  deemed  to  be  the  wages  of  such  labour ;  and  any  agreement, 
understanding,  contrivance,  or  arrangement  whatsoever  on  the  subject  of 
wages,  whether  direct  or  indirect,  to  which  the  employer  and  workman 
are  parties  or  are  assenting,  or  by  which  they  are  mutually  bound  to  each 
other,  or  whereby  either  of  them  has  endeavoured  to  impose  an  obliga- 
tion on  the  other,  is  deemed  to  be  a  contract  (s.  25).  In  Jones  v.  Wasley, 
1902,  18  T.  L.  R.  418,  a  workman  was  engaged  under  a  written  agree- 
ment at  a  fixed  rate  of  wages,  a  verbal  arrangement  being  made  at  the 
time  of  his  engagement  under  which  he  was  to  be  supplied  with  a  certain 
quantity  of  cider  daily  in  part  payment  of  his  wages.     It  was  held  that 
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evidence  of  this  verbal  arrangement  was  rightly  admitted,  and  that  the 
employer  was  guilty  of  an  offence  against  sec.  1. 

No  employer  may,  directly  or  indirectly,  by  himself  or  his  agent, 
impose  as  a  condition,  express  or  implied,  in  or  for  the  employment  of 
any  workman,  any  terms  as  to  the  place  at  which,  or  the  manner  in 
which,  or  the  person  with  whom,  any  wages  paid  to  the  workman  are 
to  be  expended,  and  any  contract  between  a  workman  and  employer 
containing  any  such  terms  is  illegal  and  void ;  and  no  employer  may 
dismiss  any  workman  for  or  on  account  of  the  place  at  which,  or 
manner  in  which,  or  person  with  whom,  any  such  wages  are  expended, 
or  fail  to  be  expended  (Act  of  1887,  s.  6 ;  Act  of  1831,  s.  2). 

Sees.  3-6  of  the  principal  Act  further  provide  that  the  entire 
amount  of  the  wages  earned  by  or  payable  to  any  workman  in  respect 
of  any  labour  done  by  him  shall  be  actually  paid  to  him  in  current  coin ; 
that  every  payment  of  or  in  respect  of  any  such  wages  by  the  delivery 
of  goods  or  otherwise  than  in  current  coin,  shall  be  illegal  and  void ; 
that  every  workman  shall  be  entitled  to  recover  s(^  much  of  his  wages 
as  shall  not  have  been  actually  paid  to  him  in  current  coin  (see  Glasgoiu 
V.  Independent  Printing  Co.,  [1901]  2  Ir.  E.  278),  and  that  in  any  action 
or  proceeding  for  the  recovery  of  such  wages  the  defendant  shall  not  be 
allowed  to  make  any  set-off,  nor  to  claim  any  reduction,  in  respect  of 
any  goods  received  by  the  plaintiff  on  account  of  his  wages  or  in  reward 
for  his  labour,  or  sold  or  supplied  to  him  at  any  shop  or  warehouse  kept 
by  or  belonging  to  the  employer,  or  in  the  profits  of  which  the  employer 
has  any  share  or  interest ;  and  that  no  employer  shall  be  entitled  to 
maintain  any  suit  or  action  for  or  in  respect  of  any  goods  so  received  by 
or  sold  or  supplied  to  any  workman  in  his  employment.  A  deduction 
from  wages  of  damages  awarded  to  the  employer  in  an  action  against  a 
workman  for  breach  of  contract  is  an  offence  against  sec.  3  ( Williams 
v.  North's  Navigation  Collieries,  [1906]  A.  C.  136). 

Sec.  8  excepts  from  the  provisions  of  the  Act  any  contract  for  pay- 
ment, or  actual  payment,  in  bank  notes,  or  in  banker's  drafts  or  orders 
payable  to  the  bearer  on  demand,  provided  the  workman  freely  consents 
to  receive  such  drafts  or  orders. 

Where  an  employer  paid  his  workmen  their  wages  in  full,  at  the 
same  time  handing  them  slips  indicating  sums  equal  to  2d.  in  the  £  on 
the  amount  of  the  wages,  which  sums  were  thereupon  handed  back  to 
the  employer's  cashier,  and  were  intended  to  provide  for  premiums 
payable  by  the  employer  to  insure  him  against  liabilities  under  the 
Workmen's  Compensation  Act,  it  was  held  that  the  employer  had  not 
paid  part  of  the  wages  otherwise  than  in  current  coin,  and  that  he 
had  not  committed  any  offence  against  sec.  3  {Owner  v.  Hooper,  1904, 
89  L.  T.  130). 

Any  employer  who,  by  himself  or  by  the  agency  of  any  other  person 
or  persons,  directly  or  indirectly  enters  into  any  contract  or  makes  any 
payment  declared  by  the  principal  Act  to  be  illegal,  is  liable  for  the  first 
offence  to  a  fine  not  exceeding  £10,  for  the  second  offence,  to  a  fine  not 
exceeding  £20  nor  less  than  £10,  and  in  case  of  a  third  or  any  sub- 
sequent offence,  is  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
is  liable  to  a  fine  not  exceeding  £100  (Act  of  1831,  ss.  9,  10,  as  amended 
by  the  Summary  Jurisdiction  Act,  1884).  To  constitute  an  offence 
against  the  Act  it  is  not  necessary  that  the  payment  in  goods  instead  of 
money  should  be  the  result  of  any  contract  or  understanding  between 
the  employer  and  the  workman:  the  mere  payment  is  sufficient;  and 
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the  offence  is  not  purged  by  a  subsequent  payment  in  money,  whether 
made  voluntarily  or  not  {Wilson  v.  Cookson,  1863,  13  C.  B.  N.  S.  496). 

Where  the  wife  of  a  workman  received,  as  his  agent,  from  the 
employer,  in  payment  of  wages  due  to  her  husband,  a  written  order, 
which,  by  the  employer's  directions,  she  took  to  his  office  and  exchanged 
for  another  order,  given  her  by  the  clerk  there;  and  this  order  she 
presented  at  a  shop  close  by,  named  by  the  clerk,  and  received  goods 
only,  it  was  held  that  the  employer  was  rightly  convicted  under  the 
principal  Act  of  paying  wages  otherwise  than  in  current  coin,  and 
that  the  offence  was  complete  at  the  time  of  the  delivery  of  the  first 
order  (Athersmith  v.  Drury,  1852,  1  El.  &  Bl.  46).  And  it  is  provided 
by  sec.  5  of  the  Act  of  1887,  that  in  any  action  by  a  workman  for  the 
recovery  of  his  wages,  the  employer  shall  not  be  entitled  to  any  set-off 
or  counterclaim  in  respect  of  any  goods  supplied  by  any  person  under 
any  order  or  direction  of  the  employer,  or  any  agent  of  the  employer, 
and  that  neither  the  employer  nor  his  agent,  nor  any  person  supplying 
goods  under  any  such  order  or  direction,  shall  be  entitled  to  sue  the 
workman  for  or  in  respect  of  any  goods  supplied  by  such  employer  or 
agent,  or  under  such  order  or  direction,  as  the  case  may  be. 

In  Gould  V.  Haynes,  1889,  59  L.  J.  M.  C.  9,  where  a  brickmaker,  who 
was  also  a  licensed  victualler,  supplied  workmen  employed  in  the  brick- 
field during  the  day  with  intoxicating  liquors  on  credit,  and  in  the 
evening  of  the  same  day,  when  the  workmen  were  in  the  public-house, 
handed  them  sufficient  money  to  pay  for  the  liquors,  which  was  imme- 
diately handed  back  in  payment  therefor,  and  the  next  day,  when  the 
wages  were  paid,  the  amount  so  advanced  was  deducted,  it  was  held 
that  the  brickmaker  was  rightly  convicted  of  paying  wages  otherwise 
than  in  current  coin.  And  in  ^inith  v.  Walton,  1877,  3  C.  P.  D.  109, 
where  the  value  of  a  defective  piece  of  cloth  was  deducted  from  the 
wages  of  the  workman  who  wove  it,  and  the  workman  retained  the 
piece  of  cloth,  it  was  held  that  that  amounted  to  a  payment  of  wages 
in  goods,  within  the  meaning  of  the  principal  Act. 

Deductions  for  Medical  Attendance,  Materials,  Tools,  Belief  in  Sickness, 
Education  of  Children,  etc. — It  is  provided  by  sec.  23  of  the  principal 
Act,  that  nothing  in  the  Act  shall  prevent  any  employer,  or  the  agent 
of  any  employer,  from  supplying  or  contracting  to  supply  to  any 
workman  any  medicine  or  medical  attendance,  or  any  fuel  or  any 
materials,  tools,  or  implements  to  be  used  by  the  workman  in  his  trade 
or  occupation,  if  such  workman  be  employed  in  mining,  or  any  hay, 
corn,  or  other  provender  to  be  consumed  by  any  beast  of  burden 
employed  by  the  workman  in  his  trade  and  occupation;  nor  from 
demising  to  any  workman  the  whole  or  any  part  of  any  tenement  at 
any  rent  to  be  thereon  reserved ;  nor  from  supplying  or  contracting  to 
supply  to  any  workman  any  victuals  prepared  under  the  roof  of  the 
employer,  and  there  consumed  by  the  workman ;  nor  from  making  or 
contracting  to  make  any  stoppage  or  deduction  from  the  wages  of  any 
workman  for  or  in  respect  of  any  such  rent  or  things  supplied,  or  of  any 
money  advanced  to  the  workman  for  any  of  such  purposes :  provided 
that  such  stoppage  or  deduction  shall  not  exceed  the  true  value  of  the 
things  supplied,  and  shall  not  be  in  any  case  made  from  the  wages  of 
the  workman,  unless  the  agreement  or  contract  for  such  stoppage  or 
deduction  shall  be  in  writing,  and  signed  by  the  workman.  And  by 
sec.  24,  that  nothing  in  the  Act  shall  prevent  any  employer  from 
advancing  to  any  workman  any  money  to  be  by  him  contributed  to 
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any  friendly  society  or  savings  bank,  nor  from  advancing  to  any  work- 
man any  money  for  his  relief  in  sickness,  or  for  the  education  of  any 
of  his  children,  nor  from  deducting  or  contracting  to  deduct  any  sums 
of  money  from  the  wages  of  any  workman  for  the  education  of  any  of 
his  children. 

Sees.  5  and  6  of  the  Act  of  1887  do  not  apply  to  contracts  excepted 
from  the  operation  of  the  principal  Act  by  sec.  23  of  that  Act,  and 
therefore,  where  a  porter,  on  entering  the  service  of  a  railway  com- 
pany, signed  an  agreement,  by  which  it  was  provided  that  certain 
weekly  deductions  should  be  made  from  his  wages  as  contributions 
to  a  sick  and  funeral  allowance  fund,  and  during  the  period  of  his 
services  a  larger  sum  was  paid  for  medical  attendance  on  him  and 
his  wife  than  the  amount  of  his  contributions,  it  was  held  that  the 
deductions  were  legally  made  (Lamh  v.  G.  N.  E.  Co.,  [1891]  2  Q.  B. 
281).  It  is  not  necessary  that  the  written  contract  providing  for  the 
supply  of  medical  attendance,  materials,  etc.,  by  the  employer,  and  for 
stoppages  or  deductions  from  wages  in  respect  thereof  under  sec.  23, 
should  specify  the  amount  to  be  deducted  in  respect  of  each  head  of 
deduction ;  but  the  contract  as  to  the  supply  of  materials,  in  order  to 
be  within  the  section,  must  be  an  absolute  contract  of  sale,  and  not  a 
mere  contract  of  hiring  by  the  workman  (Cutts  v.  Ward,  1867,  L.  R. 
2  Q.  B.  357).  As  to  deductions  for  sick  and  accident  and  other 
similar  funds  where  there  is  no  contract  in  writing  between  the 
employer  and  workman,  see  Heivlett  v.  Allen,  [1894]  A.  C.  383 ;  Pillar 
V.  Llynvi  Coal,  etc.,  Co.,  1869,  L.  K.  4  C.  P.  752 ;  Ex  parte  Cooper ;  In  re 
Morris,  1884,  26  Ch.  D.  693. 

A  contract  between  an  employer  and  workman,  by  which  it  is  agreed 
that  the  workman  shall  be  paid  according  to  the  quantity  of  work  done, 
subject  to  certain  charges  and  deductions  for  standing  room,  heat,  and 
.light,  and  for  the  use  of  tools  or  machines,  is  not  a  contract  to  pay  part 
of  the  workman's  wages  otherwise  than  in  current  coin  within  the 
meaning  of  the  principal  Act.  The  whole  amount  of  the  workman's 
wages  under  such  a  contract  is  the  sum  payable  after  the  deductions 
agreed  upon  have  been  made,  the  contract  merely  providing  that  par- 
ticular mode  of  calculating  the  amount  of  wages  {Chawner  v.  Cummings, 
1846,  8  Ad.  &  E.  N.  S.  311  ;  Archer  v.  James,  1859,  2  B.  &  S.  61 ; 
Hughes  v.  Boncllas,  1894,  10  T.  L.  E.  197).  In  an  Irish  case,  where  a 
workwoman's  wages  were  8s.  a  week,  with  a  bonus  of  2s.  a  week  for 
full  attendance,  and  the  rules,  which  were  posted  in  the  factory  and  had 
been  read  by  the  workwoman,  provided  that  any  employee  absent 
without  satisfactory  reason  should  lose  the  bonus,  it  was  held  that  the 
deduction  of  the  bonus,  the  workwoman  having  been  absent  without 
satisfactory  reason,  was  not  an  offence  against  the  Acts  {Vcane  v.  Wilson, 
[1906]  2  Ir.  E.  405).  With  regard  to  persons  employed  in  the  hosiery 
manufacture,  see  Hosiery  Manufactures. 

The  deduction  from  the  wages  of  a  workman  of  any  fines  incurred 
by  him  under  the  regulations  of  the  employer  is  not  an  offence  under  the 
principal  Act  {Redgrave  v.  Kelly,  1889,  37  W.  E.  543;  Beetham  v. 
Horrocks,  1890,  6  T.  L.  E.  379) ;  nor  under  the  Hosiery  Manufacture 
(Wages)  Act,  1&14.  {Willis  v.  Thorio,  1875,  L.  E.  10  Q.  B.  383). 

FrovisioTis  of  Acts  of  1887  and  1896  as  to  Deductions. — The  Acts  of 
1887  and  1896  contain  important  provisions  with  respect  to  deductions 
from  wages  which  are  not  illegal  under  the  principal  Act.  The  Act  of 
1877,  by  sec.  3,  prohibits  any  deduction  on  account  of  poundage,  dis- 
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count,  interest,  or  any  similar  charge,  where  a  workman  is  entitled  to 
receive  an  advance  of  part  of  his  wages  in  anticipation  of  the  regular 
period  of  payment ;  and  by  sec.  4  prohibits  any  deductions  for  sharpening 
or  repairing  tools,  except  by  agreement  not  forming  part  of  the  con- 
dition of  hiring  ;  and  also  provides,  by  sec,  9,  that  where  deductions  are 
made  from  the  wages  of  any  workmen  for  the  education  of  children,  or 
in  respect  of  medicine,  medical  attendance,  or  tools,  the  employer  shall, 
once  at  least  in  every  year,  submit  a  correct  account  of  the  receipts  and 
expenditure  in  respect  of  such  deductions,  to  be  audited  by  two  auditors 
appointed  by  the  workmen. 

The  Act  of  1896,  by  sees.  1-3,  provides  in  effect,  that  an  employer 
shall  not  make  any  contract  with  any  workman  for  any  deduction  from 
the  sum  contracted  to  be  paid  by  the  employer  to  the  workman,  or  for 
any  payment  to  the  employer  by  the  workman — (1)  for  or  in  respect  of 
any  fine ;  or  (2)  for  or  in  respect  of  bad  or  negligent  work  or  injury  to 
the  materials  or  other  property  of  the  employer ;  or  (3)  for  or  in  respect 
of  the  use  or  supply  of  materials,  tools,  or  machines,  standing  room, 
light,  heat,  or  for  or  in  respect  of  any  other  thing  to  be  done  or  provided 
by  the  employer  in  relation  to  the  work  or  labour  of  the  workman, 
unless — {a)  the  terms  of  the  contract  are  contained  in  a  notice  exhibited 
in  a  conspicuous  place  in  such  a  position  that  it  may  be  easily  seen  and 
read  by  any  person  whom  it  affects,  or  the  contract  is  in  writing  signed 
by  the  workman ;  and  (&)  the  amount  of  the  fine,  deduction,  or  payment 
is  fair  and  reasonable,  having  regard  to  all  the  circumstances  of  the  case ; 
and  that  an  employer  shall  not  make  any  such  deduction,  or  receive  any 
such  payment,  unless  the  deduction  or  payment  is  made  in  pursuance  of 
or  in  accordance  with  such  contract,  and  particulars  in  writing  showing 
the  acts,  omissions,  or  things  in  respect  of  which  the  fine  is  imposed,  or 
the  deduction  or  payment  is  made,  and  the  amount  thereof,  are  supplied 
to  the  workman  on  each  occasion  when  a  deduction  or  payment  is  made. 
See  Squire  v,  Bayer,  [1901]  2  K.  B,  299, 

If  any  employer  or  his  agent  contravenes  or  fails  to  comply  with  any 
of  the  provisions  of  the  Act  of  1887,  or  if  any  employer  enters  into  any 
contract,  or  makes  any  deduction  or  receives  any  payment,  contrary  to 
the  Act  of  1896,  he  is  deemed  guilty  of  an  offence  against  the  principal 
Act,  and  is  liable  accordingly  to  the  penalties  imposed  by  sec.  9  of  that 
Act  (Act  of  1887,  s.  11 ;  Act  of  1896,  s.  4), 

A  workman  may  recover  any  sum  deducted  by  or  paid  to  his 
employer  contrary  to  the  Act  of  1896,  provided  that  proceedings  for  that 
purpose  are  commenced  within  six  months  from  the  date  of  the  deduc- 
tion or  payment,  and  that  where  he  consented  to  or  acquiesced  in  the 
deduction  or  payment,  he  may  only  recover  the  excess  which  has  been 
deducted  or  paid  over  the  amount,  if  any,  which  the  Court  may  find  to 
have  been  fair  and  reasonable  (s.  5). 

Sec.  6  of  the  Act  of  1896  requires  every  employer,  under  a  penalty 
not  exceeding  forty  shillings,  to  produce  to  any  inspector  of  factories  or 
mines,  on  demand,  a  true  copy  of  any  contract  intended  to  operate 
under  the  Act,  and  to  deliver  a  copy  thereof,  on  request,  to  any  work- 
man who  is  a  party  to  the  contract ;  and  also  to  keep  a  register  of  all 
deductions  or  payments  made  in  respect  of  any  fines  purporting  to  be 
made  under  any  such  contract,  such  register  to  be  at  all  times  open  to 
inspection  by  any  inspector  of  factories  or  of  mines. 

The  Secretary  of  State  has  power  by  order  to  grant  an  exemption 
from  the  provisions  of  the  Act  of  1896  in   respect  of  the    persons 
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engaged  in  any  particular  trade  or  business,  or  in  any  branch  or 
department  of  any  trade  or  business,  either  generally  or  within  a 
specified  area;  but  every  such  order  must  be  laid  before  Parlia- 
ment, and  if  within  forty  days  either  House  resolves  that  the  order 
ought  to  be  annulled,  it  ceases  to  have  effect  from  the  date  of  such 
resolution. 

As  to  the  recovery  of  penalties  under  the  Acts,  see  sees.  13-15  of  the 
Act  of  1887 ;  and  as  to  the  liability  of  a  partner  for  the  offence  of 
his  co-partner,  and  the  power  of  an  employer,  where  an  offence  has  been 
committed  by  his  agent  without  his  knowledge  or  connivance,  to  exempt 
himself  from  the  penalty  upon  conviction  of  the  actual  offender,  see  Act 
of  1831,  s.  13  ;  and  Act  of  1887,  s.  12. 

[Authorities. — Macdonell's  Law  of  Master  and  Servant ;  Smith's  Law 
of  Master  and  Servant.'] 

True  and  Ancient  Rent.— See  Sugden,  Poivers,  8th  ed., 
p.  730. 

True  Bill. — See  Indictment ;  Jury. 

True  Copy. — A  true  copy  of  a  bill  of  sale  within  the  meaning 
of  sec.  10,  subs.  2,  of  the  Bills  of  Sale  Act,  1878,  need  not  necessarily 
be  an  exact  copy,  it  is  sufficient  if  it  is  so  true  that  a  person  reading  it 
cannot  by  any  possibility  misunderstand  it  {In  re  Hewer  ;  Ex  parte  KaJien, 
1882,  21  Ch.  D.  871,  875;  Sharp  v.  MHenry,  1887,  38  Ch.  D.  427 ; 
Thomas  v.  Boberts,  [1898]  1  Q.  B.  657).  See  Bills  of  Sale  ;  see  also 
Stroud,  Jud.  Diet. 

True  Owner. — The  "  true  owner"  of  goods  within  the  meaning 
of  sec.  44  (iii.)  of  the  Bankruptcy  Act,  1883  (reputed  ownership  clause), 
is  the  person  who  is  entitled  to  determine  the  appearance  of  beneficial 
interest  existing  in  the  bankrupt;  his  interest  may  be  legal  and 
equitable,  or  merely  equitable  (Williams,  Bankruptcy  Practice,  9th  ed., 
239,  and  cases  there  cited). 

As  to  the  words  "  true  owner  "  within  sec.  5  of  the  Bills  of  Sale  Act, 
1882,  see  Bills  of  Sale. 

Truly  set  forth. — Every  bill  of  sale  must  "truly  set  forth  " 
the  consideration  for  which  it  was  given  (Bills  of  Sale  Act,  1882,  s.  8). 
See  the  cases  on  this  collected  in  Bills  of  Sale. 
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Introduction  and  Definition. 

In  the  leading  work  on  the  Law  of  Trusts,  by  the  late  Thomas 
Lewin,  a  trust  of  lands  is  defined  as  being  "a  confidence  reposed 
in  some  other,  not  issuing  out  of  the  land,  but  as  a  thing  collateral, 
annexed  in  privity  to  the  estate  of  the  land,  and  not  to  the  person 
touching  the  land,  for  which  cestui  que  trust  has  no  remedy  but  by 
subpoena  in  Chancery"  (Lewin,  p.  11,  referring  to  Co.  Litt.  272&);  but 
a  simpler  and  more  extensive,  if  less  scientific,  definition  may  be  given 
in  the  words  of  Lindley,  L.J.,  in  In  re  Williams,  Williams  v.  Williams, 
[1897]  2  Ch.  12,  19:  "A  trust  is  really  nothing  but  a  confidence 
reposed  by  one  person  in  another,  and  enforceable  in  a  Court  of 
equity"  (In  re  Oldfield,  [1904]  1  Ch.  549).  (For  the  history  of  the 
growth  of  the  trust,  which  is  extremely  interesting,  see  Lewin,  Introd.) 

From  the  above  definitions  it  is  obvious  that  for  the  due  constitution 
of  a  trust  it  is  essential  that  there  should  be — first,  property  to  be  made 
the  subject  of  the  confidence ;  secondly,  a  person  in  whom  the  con- 
fidence is  reposed,  i.e.  a  trustee ;  and  thirdly,  a  person  to  be  benefited 
by  the  confidence,  i.e.  cestui  que  trust  (see  In  re  Brooke  and  Fremlin, 
[1898]  1  Ch.  647,  ^er  Kekewich,  J.).  It  is  equally  obvious  that  the 
confidence  may,  or  may  not,  be  reposed  in  a  faithful  person.  Accord- 
ingly it  is  convenient  to  consider  the  subject  under  the  following 
heads: — I.  The  Trust,  its  Creation  and  Effect;  II.  The  Trustee;  III. 
The  Cestui  que  Trust,  upon  the  assumption  that  the  confidence  is  duly 
performed ;  and  IV.  Breach  of  Trust. 


I.  The  Trust. 

Classification  of  Trusts. — The  most  elementary  division  of  trusts  is 
into  simple  and  special  trusts,  the  former  occurring  where  property  is 
vested  in  one  person  upon  trust  for  another  without  more,  and  the 
latter  where  the  object  is  the  execution  of  some  particular  purpose,  and 
the  trustee  is  not  a  mere  passive  depositary,  but  has  active  duties  to 
perform,  which  may  either  be  ministerial,  e.g.  a  trust  to  convey  an  estate, 
or  discretionary,  as  where  the  duty  of  selection  or  choice  is  reposed  in 
the  trustee.  Closely  connected  with  the  latter  kind  of  trust  is  that 
which  has  been  termed  a  mixture  of  trust  and  power,  as  in  Tempest  v. 
Camoys,  1882,  21  Ch.  D.  571,  where  it  was  held  that  there  was  an 
obligation  on  the  part  of  trustees  to  lay  out  funds  in  the  purchase  of 
real  estate,  but  that  they  had  a  discretion  in  regard  to  the  time  when, 
and  manner  and  circumstances  in  which  this  trust  was  to  be  exercised 
(see  In  re  Bryant,  Bryant  v.  HicUey,  [1894]  1  Ch.  324 ;  Lewin,  17). 
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Further  divisions  of  trusts  are  according  as  the  object  in  view  is  lawful 
or  unlawful,  or  of  a  'private  or  jpuUic  character.  To  the  latter  class 
belong  all  trusts  for  charitable  purposes,  and  "indeed  public  trusts 
and  charitable  trusts  may  be  considered  in  general  as  synonymous 
expressions"  (Lewin,  18;  see  Blair  v.  Duncan,  [1902]  A.  C.  37).  An 
important  point  of  distinction  between  public  and  private  trustees  is 
that  the  latter  must,  while  the  former  need  not,  be  confined  within  the 
limit  prescribed  by  the  rule  against  perpetuities.  It  has  further  been 
decided  that  that  rule  has  no  application  to  the  transfer  in  a  certain 
event  of  property  from  one  charity  to  another  {Christ's  Hospital  v. 
Grainier,  1849, 1  Mac.  &  G.  460);  and  in  the  case  of  In  re  Tyler,  [1891] 
3  Ch.  (C.  A.)  252,  a  gift  to  a  charitable  institution  subject  to  a  condition 
that  they  should  keep  the  testator's  tomb  in  repair,  with  a  gift  over  to 
another  charity  in  default  of  compliance  with  the  condition,  was  held 
valid.  The  principle  of  these  decisions,  however,  does  not  extend  to 
cases  where  an  immediate  gift  in  favour  of  private  individuals  is 
followed  by  an  executory  gift  in  favour  of  a  charity,  or  an  immediate 
gift  in  favour  of  a  charity  is  followed  by  an  executory  gift  in  favour  of 
private  individuals  {In  re  Boioen,  [1893]  2  Ch.  491). 

Creation  of  a  Trust. — The  first  essential  to  the  creation  of  a  trust  is  a 
competent  settlor.  As  a  general  rule,  whoever  is  competent  to  dispose  of 
the  legal  estate  may  vest  it  in  a  trustee.  A  married  woman  was  formerly, 
as  regards  real  estate  not  settled  to  her  separate  use,  unable  to  create  a 
trust  without  the  consent  of  her  husband,  or  otherwise  than  by  deed 
acknowledged  under  the  Fines  and  Recoveries  Act,  3  &  4  Will.  iv.  c.  74, 
but  under  the  Married  Women's  Property  Act,  1882, 45  &  46  Vict.  c.  75, 
these  disabilities  have  been  removed  in  the  case  of  women  married  since 
December  31, 1882,  and  as  to  any  property  acquired  subsequently  to  that 
date  by  a  woman  married  before  it.  As  to  property  settled  to  her 
separate  use,  a  married  woman  has  always  been  to  all  intents  and 
purposes  considered  as  a  feme  sole,  and  therefore  competent  to  create 
a  trust. 

An  infant,  otherwise  than  under  the  provisions  of  the  Infants  Settle- 
ment Act,  1855,  18  &  19  Vict.  c.  43,  has  no  power  to  execute  a  binding 
settlement,  except  so  far  as,  in  the  case  of  an  infant  feme  covert,  the 
settlement  by  her  can  be  looked  upon  as  the  deed  of  her  husband  (see 
Simpson  on  Infants,  2nd  ed.,  p.  338).  But  the  deed  of  an  infant  is  in 
general  voidable  only,  and  accordingly,  if  he  has  entered  into  a  covenant 
to  settle  property,  he  will  be  bound  by  such  covenant,  unless  he  disaffirms 
it  within  a  reasonable  time  after  he  comes  of  age  {Ediuards  v.  Carter, 
[1893]  A.  C.  360).  So  where  an  infant  feme,  in  contemplation  of  her 
marriage,  covenants  to  settle  property  to  be  acquired  by  her  during  the 
coverture,  such  covenant  is  binding  on  her  until  it  is  avoided.  After 
attaining  twenty-one  she  may,  notwithstanding  the  disability  of  cover- 
ture, affirm  or  disaffirm  it,  and  if  she  affirms  it  either  expressly  or  by 
acting  upon  or  taking  the  benefit  of  it,  she  is  bound  to  perform  it  to  the 
full  {Greenhill  v.  North  British  and  Mercantile  Insurance  Co.,  [1893]  3  Ch. 
474 ;  In  re  Hodson,  [1894]  2  Ch.  421 ;  and  cases  cited,  Lewin,  38, 11th  ed., 
25) ;  and  therefore,  where  in  such  a  case  the  feme,  after  majority  and 
during  coverture,  confirmed  the  settlement  by  a  deed  unacknowledged, 
a  reversionary  interest  which  fell  into  possession  after  the  coverture  was 
held  to  be  bound  by  the  settlement,  notwithstanding  that,  in  the  absence 
of  the  antecedent  covenant,  acknowledgment  by  her  would  have  been 
necessary  in  order  to  pass  it  {In  re  Hodson,  ubi  supra).    Where,  however, 
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as  in  the  case  of  Seaton  v.  Seaton,  1888, 13  App.  Cas.  61,  the  infant  feme, 
married  before  the  Married  Women's  Property  Act,  1882,  is,  at  the  time 
of  entering  into  the  covenant,  subject  to  the  disability  of  coverture  as 
well  as  to  that  of  infancy,  the  covenant  being  void,  and  not  merely 
voidable,  is  incapable  of  affirmance,  and  in  order  to  give  it  effect  a  new 
disposition  by  her,  whether  by  deed  acknowledged  where  that  formality 
is  requisite  or  otherwise,  is  necessary.  [Again,  where  an  infant  marrying 
in  Austria  by  the  law  of  that  country  never  was  in  a  position  to  make 
an  irrevocable  settlement  was  held  not  to  be  capable  of  confirming  a 
settlement  made  by  her  (Viditz  y.  O'Hagan,  [1900]  2  Ch.  87);  though 
where  the  settlement  was  a  nullity  altogether  by  the  law  of  Italy,  the 
domicil  of  the  lady,  it  nevertheless  was  held  valid  as  to  English  pro- 
perty, the  subject-matter  of  it  (In  re  Bankes,  [1902]  2  Ch.  333).]  In  the 
case  of  a  woman  married  after  the  Act  of  1882,  it  would  seem  that,  by 
virtue  of  the  Acts  of  1882  and  1893  (45  &  46  Vict.  c.  75 ;  56  &  57  Vict, 
c.  63),  her  covenant  entered  into  while  an  infant  would  be  voidable  only, 
and  therefore  capable  of  ratification  after  non-age,  except  in  the  rare 
case  where  the  covenant  was  entered  into  by  her  previously  to  the  Act 
of  1893,  and,  at  the  time  of  entering  into  it,  she  was  not  in  fact  possessed 
of  or  entitled  to  any  separate  property. 

[As  to  what  words  are  sufficient  upon  the  construction  of  them  to 
create  a  trust,  see  article  Precatory  Trusts,  Vol.  XI.  p.  421.]  At  the 
common  law,  trusts  are  averrable,  and  therefore,  apart  from  statute,  a 
trust  of  lands  might  be  created  by  parol ;  but  by  the  Statute  of  Frauds, 
29  Car.  ii.  c.  3,  s.  7,  "all  declarations  of  trusts  or  confidences  of  any 
lands,  tenements,  or  hereditaments  "  are  void  unless  "  manifested  and 
proved  by  some  writing,  signed  by  the  party  who  is  by  law  enabled  to 
declare  such  trust,  or  by  his  last  will  in  writing."  The  enactment 
applies  to  copyholds  and  chattels  real,  but  not  to  chattels  personal,  in 
respect  of  which,  therefore,  a  trust  may  be  declared  by  parol.  A  sum 
of  money  secured  upon  a  mortgage  of  real  estate  is  not  an  interest 
within  the  Act  {Benbow  v.  Townsend,  1833,  1  Myl.  &  K.  506 ;  39  E.  R. 
772 ;  36  R.  R.  359).  Charitable  uses  have  been  held  to  be  within  the 
Act.  The  Crown,  not  being  specially  named  by  the  Act,  is  not  bound 
by  it.  The  statute  will  not  be  imported  into  the  laws  of  a  colony 
planted  before  the  statute  was  passed  (Lewin,  54,  11th  ed.,  55);  but 
where  proceedings  are  brought  in  this  country  for  the  proof  and  enforce- 
ment of  a  trust,  even  though  such  trust  relates  to  foreign  lands,  the 
defendant  may,  it  seems,  rely  on  the  statute  as  a  defence  {Rochefoucauld 
V.  Boustead,  [1897]  1  Ch.  (C.  A.)  196 ;  referring  to  Leroux  v.  Brown, 
1852,  12  C.  B.  801).  Under  the  rules  of  Court,  Order  19,  r.  15,  a 
defendant  who  relies  on  the  statute  as  a  defence  is  bound  to  plead  it 
specially. 

The  statute,  it  will  be  seen,  does  not  require  that  the  trust  should  be 
declared  in  writing,  but  only  that  it  should  be  manifested  and  proved  by 
writing ;  and  accordingly  the  trust  may  be  proved  by  any  acknowledg- 
ment by  the  trustee,  as  by  a  letter,  a  memorandum,  an  affidavit,  an 
answer  in  Chancery,  or  a  recital  in  a  deed  (Lewin,  54-56).  And  it  is  not 
necessary  that  the  trust  should  be  declared  by  writing  in  the  first 
instance:  it  is  sufficient  if  it  can  be  proved  by  some  writing  duly 
signed,  and  the  date  of  the  writing  is  immaterial  {Rochefoucauld  v. 
Boustead,  [1897]  1  Ch.  (C.  A.)  196;  Lewin,  55);  but  it  must  be  clearly 
shown  that  such  acknowledgments  relate  to  the  subject-matter,  and, 
unless  the  precise  nature  of  the  trust  can  be  ascertained,  it  will  not  be 
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executed  by  the  Court.  As  the  statute  requires  that  the  writing  should 
be  signed,  it  is  necessary  that  both  the  fact  of  the  trust  and  the  terms  of 
it  be  supported  by  evidence  under  signature  (Forster  v.  Hale,  1798,  3  Ves. 
707 ;  4  R.  R.  128),  or  by  some  paper  which  can  be  connected  [by  the 
terms  of  the]  signed  document  [with  that  document  itself].  The 
signature  must  be  by  the  party  "  who  is  by  law  enabled  to  declare  "  the 
trust,  i.e.  by  the  owner  of  the  beneficial  interest  who  has  the  absolute 
control  over  the  property,  and  not  the  person  seised  or  possessed  of  the 
legal  estate. 

It  is,  however,  a  general  principle  that  the  Statute  of  Frauds  was 
not  made  to  "  cover  fraud  "  {Lincoln  v.  Wright,  1859, 4  De  G.  &  J.  16,  22 ; 
45  E.  R.  6,  per  Turner,  L. J.),  i.e.  does  not  prevent  the  proof  of  a  fraud ; 
and  it  is  well  established  by  a  series  of  cases  that  "  it  is  a  fraud  on  the 
part  of  a  person  to  whom  land  is  conveyed  as  a  trustee,  and  who  knows 
it  was  so  conveyed,  to  deny  the  trust  and  claim  the  land  himself.  Conse- 
quently, notwithstanding  the  statute,  it  is  competent  for  a  person  claim- 
ing land  conveyed  to  another  to  prove  by  parol  evidence  that  it  was  so 
conveyed  upon  trust  for  the  claimant,  and  that  the  grantee,  knowing 
the  facts,  is  denying  the  trust  and  relying  upon  the  form  of  conveyance 
and  the  statute  in  order  to  keep  the  land  himself "  {Rochefoucauld  v. 
Boustead,  [1897]  1  Ch.  196,  206 ;  and  cases  cited  Lewin,  53, 11th  ed.,  54) ; 
and  it  would  seem  that  this  principle  is  not  limited  to  cases  in  which  the 
trustee,  whose  conscience  is  affected,  is  the  defendant,  but  extends  also 
to  persons  claiming  under  him  as  volunteers  or  creditors  so  as  to  pre- 
clude them  also  from  pleading  the  statute  {Lincoln  v.  Wright,  uhi  supra ; 
In  re  Duke  of  Marlborough,  Davis  \.  Whitehead,  [1894]  2  Ch.  133). 

Every  will  or  testamentary  instrument  must  comply  with  the  for- 
malities required  by  the  Wills  Act,  1  Vict.  c.  26,  and  a  testator  cannot 
by  an  informal  instrument  affect  the  equitable  any  more  than  the  legal 
estate,  for  the  one  as  much  as  the  other  is  a  constituent  part  of  the 
ownership  (Lewin,  57).  Accordingly,  it  is  a  general  rule  that  a  testator 
cannot  create  a  trust  by  a  testamentary  instrument  which  is  not  duly 
attested,  nor  convert  a  devisee  or  legatee  into  a  trustee  by  means  of  an 
unattested  instrument  not  binding  on  the  conscience  of  such  devisee  or 
legatee.  Nor  can  a  testator  by  an  attested  instrument  reserve  to  him- 
self a  power  to  create  a  trust  in  futuro  by  means  of  an  unattested 
instrument,  and  the  Court  will  not  recognise  the  validity  of  any  trans- 
action which  would  have  the  effect  of  reserving  to  him  such  a  power 
(see  In  re  Boyes,  Boyes  v.  Carritt,  1884,  26  Ch.  D.  531).  In  the 
application  of  this  principle  a  distinction  is  to  be  observed  between 
cases  where  the  existence  of  a  trust  appears  on  the  face  of  a  testamentary 
instrument,  and  cases  where  it  does  not  so  appear.  Where  no  trust 
appears  on  the  face  of  a  will,  and  the  testator  attempts  by  an  unattested 
instrument  to  create  a  trust,  the  devisee  or  legatee  will  be  entitled  to 
both  the  legal  and  the  beneficial  interest.  Where,  on  the  other  hand, 
it  appears  clearly  on  the  face  of  the  will  that  the  devisee  or  legatee  is 
intended  to  take  in  the  capacity  of  trustee,  he  will  not  be  allowed  to 
retain  the  beneficial  interest,  but,  the  attempted  trust  failing,  he  will 
hold  upon  trust  for  the  heir-at-law  or  next-of-kin  or  general  residuary 
devisee  or  legatee,  according  to  the  circumstances  of  the  case  (see  Lewin, 
58,  11th  ed.,  60  et  seq.).  The  principle  has,  of  course,  no  application 
to  cases  where  the  unattested  instrument,  being  in  existence  at  the  date 
of  the  will,  is  incorporated  into  it  by  reference,  but  in  such  a  case  the 
unattested  instrument  ought  to  be  admitted  to  probate  as  forming  part 
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of  the  duly  attested  will.  A  very  important  exception  to  the  appli- 
cation of  the  principle  (similar  to  the  exception  already  noticed  in  the 
case  of  the  Statute  of  Frauds)  exists  in  cases  where  the  conscience  of 
the  devisee  or  legatee  is  so  affected  with  notice  of  the  trust  that  the 
denial  of  it  would  involve  fraud  or  dishonesty.  Thus  where  a  testatrix 
by  a  codicil  gave  property  to  A.  "  to  be  applied  as  I  have  requested  him 
to  do,"  and  at  the  time  of  the  execution  of  the  codicil  an  unsigned 
memorandum  was  written  out  by  A.  of  the  bequests  which  the  testatrix 
desired  to  make,  A.  repeating  each  item  to  her,  it  was  held  by  Hall, 
V.-C,  that  the  trust,  being  established  by  the  evidence  of  A.,  was  effectual 
{In  re  Fleetwood,  Sidgreaves  v.  Brewer,  1880, 15  Ch.  D.  594),  [But  where 
the  testator's  widow,  to  whom  he  left  his  property  for  her  life,  was 
desired  and  empowered  to  dispose  of  his  estate  "  in  accordance  with  my 
wishes  verbally  expressed  by  me  to  her,"  evidence  of  what  the  wishes 
were  was  ;rejected  {In  re  Hetlcy,  [1902]  2  Ch.  866).]  The  principle  of  In 
re  Fleetwood,  ubi  supra,  is  not  limited  to  cases  of  personal  fraud,  for  as  was 
said  in  Moss  v.  Cooper,  1861,  1  John  &  H.  352,  367,  "  if,  on  the  faith  of 
a  promise  by  A.,"  i.e.  to  hold  as  trustee,  "  a  gift  is  made  in  favour  of  A. 
and  B.,  the  promise  is  fastened  on  the  gift  to  both,  for  B.  cannot  profit 
by  A.'s  fraud."  But  in  order  that  the  principle  should  apply,  it  is 
necessary  that  the  existence  (if  not  the  nature)  of  the  trust  should  be 
communicated  to  the  intended  trustee,  as  otherwise  his  conscience  would 
not  be  bound.  Thus  in  the  case  of  In  re  Boyes,  Boyes  v.  Carritt,  1884,  26 
Ch.  D.  531,  a  testator,  who  was  going  abroad,  made  a  will  giving  all  his 
property  to  his  sole  executor,  who  was  also  his  solicitor,  and  drew  the 
will.  The  solicitor  admitted  that  he  was  only  a  trustee,  and  that  he 
was  to  hold  upon  trusts  to  be  communicated  to  him  from  abroad.  The 
nature  of  the  trusts,  however,  never  was  in  fact  communicated  to  the 
solicitor,  but,  after  the  death  of  the  testator,  letters  were  found  among 
his  papers  addressed  to  the  solicitor  and  naming  the  objects  of  the 
testator's  bounty,  and  it  was  held  by  Kay,  J.,  that  no  trust  was  created 
by  the  letters,  and  that  the  solicitor  held  upon  a  resulting  trust  for  the 
testator's  next-of-kin.  The  learned  judge  observed  that  "  a  devisee  or 
legatee  cannot,  by  accepting  an  indefinite  trust,  enable  a  testator  to 
make  an  unattested  codicil,"  and  that  in  order  to  make  such  a  trust 
binding  it  was  "  essential  that  it  should  be  communicated  to  the  devisee 
or  legatee  in  the  testator's  lifetime,  and  that  he  should  accept  that 
particular  trust."  It  was,  however,  further  observed  (and  the  remark  is 
important  as  indicating  the  limits  of  the  principle)  that  it  might 
possibly  be  that  the  devisee  or  legatee  would  be  bound  if  the  trust  had 
been  put  in  writing  and  placed  in  his  hands  in  a  sealed  envelope,  and  he 
had  engaged  that  he  would  hold  the  property  given  to  him  by  the  will 
upon  the  trust  so  declared,  although  he  did  not  know  the  actual  terms 
of  it  (see  M'Cormick  v.  Grogan,  1869,  L.  R.  4  H.  L.  82 ;  Strickland  v. 
Aldridge,  1804,  9  Ves.  516;  32  E.  R.  703;  7  R.  R.  292;  In  re  Stead,  [1900] 
1  Ch.  237).  [Where  the  will  is  made  on  the  faith  of  an  antecedent 
promise  by  the  trustee,  or  one  of  two  trustees,  to  carry  it  out,  the  secret 
trust  is  binding,  but  where  the  will  is  left  unrevoked  on  the  faith  of  a 
subsequent  promise,  made  by  one  of  two  beneficiaries  and  joint-tenants, 
he  alone  is  bound  by  the  trust  {In  re  Stead,  ubi  supra).  The  promise 
upon  the  faith  whereof  the  testator  gave  the  property  must  of  course,  to 
be  enforceable  against  the  donee,  be  a  promise  to  hold  upon  trust  {In  re 
Pitt  Rivers,  [1902]  1  Ch.  403).] 

Where  a  devisee  undertakes  to  execute  a  secret  trust,  confided  to 


TEUSTS;  TRUSTEES  273 

him  by  a  testator,  the  creation  of  which  by  will  the  law  will  not  permit, 
as,  e.g.  (previously  to  the  Mortmain  and  Charitable  Uses  Act,  1891),  a 
trust  of  lands  for  a  charitable  purpose,  the  devisee  will  hold  upon  a 
resulting  trust  for  the  heir-at-law,  who  may  compel  disclosure  of  the 
understanding  between  the  devisee  and  the  testator;  but  where  the 
conscience  of  the  devisee  is  not  bound,  as,  for  example,  where  the  trust 
was  not  communicated  to  him,  the  devise  will  not  be  void  merely 
because  he  intends  to  carry  out  the  testator's  wishes  by  executing  the 
unlawful  trust  (Lewin,  62 ;  11th  ed.,  64). 

Where  a  testator  devises  an  estate  to  persons  as  trustees,  but  no 
trusts  whatever  are  declared  by  the  will,  so  that  upon  the  face  of  the 
will  there  is  a  clear  resulting  trust  for  the  heir-at-law  and  nothing 
whatever  to  bind  his  conscience,  it  would  seem  that  the  Court  cannot 
give  effect  to  a  parol  trust  imposed  by  the  testator  on  the  trustees,  and 
so  deprive  the  heir  of  the  estate  which  has  not  been  devised  away 
according  to  the  Wills  Act  (Lewin,  64;  11th  ed.,  66).  The  case  seems 
clearly  different  from  those  previously  referred  to  in  which  it 
appeared  on  the  face  of  the  will  that  a  resulting  trust  was  not 
intended. 

In  order  that  a  settlor  may  convert  himself  into  a  trustee,  all  that 
is  necessary  is  that  he  should  execute  an  express  declaration  of  trust 
of  the  property,  whether  legal  or  equitable,  and  whether  capable  or 
incapable  of  transfer ;  but  if,  as  more  frequently  occurs,  he  proposes  to 
vest  the  property  in  some  other  person  as  trustee,  it  is  important  to 
consider  whether  the  property  is  legal  or  equitable,  and  whether  capable 
or  incapable  of  legal  transmission.  In  the  case  of  legal  interests  legally 
transmissible,  as  land  passing  by  conveyance,  or  stock  by  transfer,  the 
trust  is  not  perfectly  created  unless  the  legal  interest  is  actually  vested 
in  the  trustee,  and  the  mere  intention  so  to  vest  it  is  not  enough  {Ellison 
V.  Ellison,  1802,  6  Ves.  662;  31  E.  R  1243;  6  R.  R.  19);  where  such 
interests  are  not  legally  transmissible  it  is  sufficient,  according  to  the 
leading  case  of  Kehewich  v.  Manning,  1851,  11  De  G.,  M.  &  G.  187,  188; 
42  E.  R.  524,  if  the  settlor  has  done  all  in  his  power  to  make  a  perfect 
assignment  {In  re  Griffin,  [1899]  1  Ch.  408.  See  also  In  re  King, 
Sewell  V.  King,  1879,  14  Ch.  D.  179).  Where  debts  due  on  bills  of  sale 
were  assigned  to  trustees,  with  power  to  sue  for  and  get  in  the  debts 
and  execute  all  necessary  assurances,  but  without  any  express  assign- 
ment of  the  securities,  it  was  held  that  the  debts  were  completely 
assigned,  and  the  settlor  having  got  them  in,  the  trustees  were  creditors 
against  his  estate  for  the  amount  {In  re  Patrick,  [1891]  1  Ch.  (C.  A.) 
82,  88).  Where  the  property  to  be  made  subject  to  the  trust  is  an 
equitable  interest,  a  valid  trust  is  created  when  the  settlor  has  executed 
an  assignment  of  it  to  a  trustee,  and  such  assignment  does  not  operate 
by  way  of  contract,  but  passes  the  interest  (Lewin,  72;  11th  ed.,  74).  [The 
language  of  the  assignment  is  immaterial  if  the  meaning  is  plain  (Lord 
Macnaghten  in  Brandt's  v.  Dtmlop  Buhher  Co., [1905]  A.C.  p.  462.]  Where 
the  assignment  was  not  absolute, but  took  effect  by  way  of  equitable  charge, 
as  the  transaction  depended  upon  contract,  it  could  not  be  enforced  in 
favour  of  a  volunteer  {In  re  Earl  of  Lucan,  1890,  45  Ch.  D.  470). 
Where  the  settlor  is  content  that  the  original  trustees  should  hold  upon 
the  new  trusts,  it  is  sufficient  if  he  directs  them  so  to  hold.  It  is  an 
important  principle,  established  by  the  leading  case  of  Milroy  v.  Lord, 
1862, 4  De  G.,  F.  &  J.  274;  45  E.  R.  1185,  that  a  settlement  intended  to 
be  effected  in  one  way  will  not  be  carried  out  by  the  Court  in  another 
VOL.  XIV.  18 
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way ;  if  the  settlement  is  intended  to  be  made  by  transfer  of  the  legal 
estate,  the  Court  will  not  hold  an  ineffectual  transfer  to  operate  as  a 
declaration  of  trust,  for  then  (per  Turner,  L.J.)  every  imperfect  instru- 
ment would  be  made  effectual  by  being  converted  into  a  perfect  trust. 
In  the  case  of  In  re  Breton's  Estate,  1881,  17  Ch.  D.  416,  Hall,  V.-C, 
disapproving  previous  cases,  held  that  this  principle  applied  as  between 
husband  and  wife,  so  that  even  an  imperfect  gift  by  a  husband  to  his 
wife  could  not  be  supported  as  a  declaration  of  trust.  In  applying  the 
principle  it  must  be  borne  in  mind  that  notice  to  the  trustee  of  the 
equitable  interest,  which  is  so  material  as  between  purchasers,  is  not 
required  in  order  to  perfect  the  assignment  by  the  settlor  {Gorrinqe 
V.  Irwell  India  Bubher  Co.,  1886,  34  Ch.  D.  128 ;  In  re  Patrick,  [1891] 
1  Ch.  82,  87). 

Property  Subject  of  Trust. — All  property,  whether  real  or  personal, 
legal  or  equitable,  may  be  made  the  subject  of  a  trust,  unless  there  is 
some  legal  impediment  to  prevent  the  settlor  from  parting  with  the 
beneficial  interest.  There  can,  however,  be  no  trust  of  a  peerage, 
which  is  ex  necessitate  rei  a  personal  possession  (Buckhurst  Peerage, 
1876,  2  App.  Cas.  1).  In  the  case  of  copyholds,  regard  must  of  course 
be  had  to  the  custom  of  the  manor.  Where,  e.g.,  there  is  no  custom  of 
the  manor  to  entail,  copyholds  cannot  be  limited  upon  trusts  corre- 
sponding with  limitations  of  freeholds  in  strict  settlement,  but  must 
be  settled  like  leaseholds  so  as  not  to  vest  absolutely  unless  a  child 
attains  twenty-one.  Similarly,  in  the  case  of  land  situate  abroad,  the 
discrepancy  between  the  lex  loci  rei  sitce  and  the  law  of  this  country 
will  in  general  prevent  a  trust  from  being  effectually  created,  though 
the  Court,  acting  in  personam,  will  administer  natural  equities  and 
enforce  contracts  as  to  land  abroad,  unless  the  foreign  law  presents  an 
insuperable  obstacle  to  the  execution  of  the  decree  (Lewin,  48,  49 ; 
Seton  on  Judgments,  5th  ed.,  p.  626  ;  6th  ed.,  737-8). 

Thus  the  Court  has  enforced  specific  performance  of  a  contract  for 
ascertaining  boundaries  of  lands  abroad  (Penn  v.  Baltimore,  1750,  1  Ves. 
444;  27  E.  R.  1132;  2  L.  C.  Eq.  923,  939;  see,  however,  the  observa- 
tions of  Lord  Esher  in  Companhia  de  Mocamhique  v.  British  South 
Africa  Co.,  [1892]  2  Q.  B.  358),  and  decreed  an  account  as  between 
trustee  and  cestui  que  trust  in  respect  of  estates  in  Ceylon  purchased  by 
the  defendant  as  trustee  for  the  plaintiffs  (Bochefoucauld  v.  Boustead, 
[1897]  1  Ch.  196) ;  and  foreclosure  has  been  decreed  of  an  English 
mortgage  of  foreign  land,  the  foreclosure  being  treated  as  merely  an 
extinction  of  the  right  to  redeem  (Seton,  5th  ed.,  626 ;  6th  ed.,  739 ; 
and  cases  there  cited).  But  in  these  cases  the  Court  is  acting  merely 
in  personam  for  the  enforcement  of  a  contract  binding  on  the  conscience 
of  the  trustee;  for,  where  there  is  a  dispute  as  to  title,  an  English  Court 
has  no  jurisdiction  to  decide  the  rights  of  parties  to  immovable  property 
depending  on  foreign  law  (In  re  Hawthorne,  1883,  23  Ch.  D.  743 ;  Duder 
V.  Amsterdamsch  Trustees  Kantoor,  [1902]  2  Ch.  132),  nor  even  to 
entertain  ,an  action  for  damages  in  respect  of  trespass  to  land  situate 
in  a  foreign  country ;  see  British  South  Africa  Co.  v.  Companhia  de 
Mogamhique,  [1893]  A.  C.  604,  where  it  was  held  that  the  refusal  of  the 
common  law  Courts  to  assume  any  such  jurisdiction  was  not  based 
on  any  technical  ground  which  could  be  altered  by  the  abolition  of 
local  venue  by  Order  36,  r.  1 ;  and  Courts  of  equity,  "  though  armed 
with  much  more  effectual  powers  for  enforcing  their  decrees  than  were 
possessed  by  the  Courts  of  common  law,"  have  refused,  "  with  almost 
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equal  uniformity,  the  direct  determination  of  title  to  foreign  land " 
(S.  C,  [1892]  2  Q.  B.  358,  364,  j)er  Wright,  J.).  The  impracticability  of 
engrafting  on  foreign  real  estate  the  system  of  trusts  (anciently  known 
as  uses),  adapted  exclusively  to  lands  in  England,  is  pointed  out  by  Mr. 
Lewin  (9th  and  11th  ed.,  pp.  48,  49).  In  a  case  where  a  testator  having 
real  estate  abroad  devised  it  by  an  English  will  to  trustees  for  sale,  and 
to  invest  the  proceeds  in  England,  and  hold  the  proceeds  and  the  rents 
and  profits  until  sale  upon  trust  for  his  children  for  life,  with  a 
remainder  over,  and  it  appeared  that  by  the  foreign  law  the  trust 
for  sale  was  valid,  but  that  as  to  the  land,  "  trust  substitution  "  not  being 
permitted,  the  children  took  absolutely,  it  was  held  by  North,  J.,  that 
the  purchase-money,  when  received,  must  be  applied  according  to 
English  law,  but  that  until  sale  the  rents  and  profits  passed  under 
the  foreign  law  to  the  children  absolutely  {In  re  Piercy,  Whetham 
V.  Piercy,  [1895]  1  Ch.  83). 

Unlawful  Trusts. — Trusts  which  contravene  "  the  policy  of  the  law  " 
are  comprehensively  described  as  unlawful.  One  of  the  most  familiar 
instances  is  that  of  a  trust  for  illegitimate  children.  It  is  clearly 
settled,  that  a  trust  for  illegitimate  children  to  be  born  in  futuro  is 
void,  and  where  such  trust  is  declared  by  the  settlor  there  will  simply 
be  a  resulting  trust  for  himself.  Previously  to  the  case  of  Occleston 
V.  Fullalove,  1873,  L.  R.  9  Ch.  147,  it  was  matter  of  doubt  how  far 
this  rule  applied  to  an  ambulatory  instrument  such  as  a  will,  but  in 
that  case,  under  the  will  of  a  testator  who  had  gone  through  the 
ceremony  of  marriage  with  his  deceased  wife's  sister,  it  was  held  that  a 
trust  in  favour  of  the  "  reputed  "  children  of  the  testator  was  effectual 
not  only  as  to  such  children  born  before  the  date  of  the  will,  but  also 
as  to  a  child  susequently  born  and  acknowledged  as  his  child  by  the 
testator.  A  gift  to  children  primd  facie  includes  only  legitimate 
children  (Jarman  on  Wills,  vol.  ii.  p.  217);  but  illegitimate  children 
born  at  the  date  of  a  settlement  may  take  under  the  description  of 
children  if  there  were  no  legitimate  children  at  the  time,  or  the 
illegitimate  children  are  otherwise  identified  as  personce  designatm.  In 
a  recent  case  on  the  subject  {In  re  Harrison,  Harrison  v.  Higson, 
[1894]  1  Ch.  561)  the  trust  was  in  favour  of  the  children  of  a  daughter 
of  the  testator,  who  had  gone  through  the  ceremony  of  marriage  with 
her  deceased  sister's  husband,  and  had  had  a  child  by  him,  and  it  being 
proved  that  the  testator  was  aware  of  these  facts,  and  there  being  no 
legitimate  children  of  the  daughter,  the  illegitimate  child  was  held 
entitled  as  'persona  designata.  [The  rule  that  there  cannot  be  a  gift  to 
future  illegitimate  children  by  reference  to  their  paternity  alone  is  left 
untouched  by  these  decisions,  but  there  is  a  great  difference  where  the 
gift  is  to  the  future  illegitimate  children  of  a  woman  (see  In  re  Bu 
Bochet,  [1901]  2  Ch.  441),  especially  where  the  mother  is  pregnant  at 
the  date  of  the  will  {Gordon  v.  Gordon,  1816,  1  Mer.  142 ;  35  E.  R.  628  ; 
15  R.  R.  88  ;  see  generally.  Hill  v.  Crook,  1873,  L.  R.  6  H.  L.  265).] 

Trusts  in  favour  of  charities  were  formerly  in  many  cases  rendered 
void  by  the  Act  of  9  Geo.  ii.  c.  36,  commonly  called  the  Mortmain  Act. 
This  Act  has  now  been  repealed  and  to  a  great  extent  reproduced  by  the 
Mortmain  and  Charitable  Uses  Act,  1888,  51  &  52  Vict.  c.  42,  which 
consolidates  the  law  on  this  subject.  The  law  upon  this  subject  as 
regards  assurances  by  wills  of  testators  dying  after  the  date  of  the 
passing  of  the  Act,  namely,  August  5,  1891,  has,  however,  recently 
undergone  a  complete  change  by  force  of  the  Mortmain  and  Charitable 
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Uses  Act,  1891,  54  &  55  Vict,  c,  73,  which  has  repealed  the  definition 
of  "land"  contained  in  sec.  10  of  the  Act  of  1888  last  referred  to, 
and  provided  by  sec.  3  that  "  land "  in  both  those  Acts  shall  include 
tenements  and  hereditaments,  corporeal  or  incorporeal,  of  any  tenure, 
but  not  money  secured  on  land  or  other  personal  estate  arising  from  or 
connected  with  land,  and  has  thereby  removed,  as  to  a  large  class  of 
property,  the  prohibition  against  alienation  in  favour  of  a  charity 
retained  by  the  earlier  Act.  It  is  further  enacted  in  general  terms  that 
"  land  may  be  assured  by  will  to,  or  for  the  benefit  of,  any  charitable 
use,"  subject,  however,  to  the  requirement  that  land  so  assured  shall  be 
sold  within  one  year  from  the  death  of  the  testator,  or  such  extended 
period  as  may  be  determined  by  the  High  Court,  or  any  judge  thereof 
sitting  at  chambers,  or  by  the  Charity  Commissioners  (s.  5).  So  soon 
as  the  time  limited  for  the  sale  of  any  lands  under  any  such  assurance 
has  expired,  without  completion  of  the  sale  of  the  land,  the  land  unsold  is 
to  vest  forthwith  in  the  official  trustee  of  charity  lands,  and  the  Charity 
Commissioners  are  to  take  all  necessary  steps  for  the  sale  or  completion 
of  the  sale  of  such  land,  to  be  effected  with  all  reasonable  speed  by 
the  administering  trustees  for  the  time  being  thereof,  and  for  this 
purpose  the  Commissioners  may  make  any  order  under  their  seal, 
directing  such  trustees  to  proceed  with  the  sale  or  the  completion  of 
the  sale  of  the  land,  or  removing  such  trustees  and  appointing  others, 
and  may  provide  by  such  order  for  the  payment  of  the  proceeds  of  sale 
to  the  official  trustees  of  charitable  funds  in  trust  for  the  charity,  and  for 
the  payment  of  the  costs  and  expenses  incurred  by  the  administering 
trustees  in  or  connected  with  the  sale. 

It  is  further  provided  by  sec.  7,  that  "  any  personal  estate  by  will 
directed  to  be  laid  out  in  the  purchase  of  land  to  or  for  the  benefit 
of  any  charitable  uses"  shall  "be  held  to  or  for  the  benefit  of  the 
charitable  uses  as  though  there  had  been  no  such  direction  to  lay  it  out 
in  the  purchase  of  land ; "  but,  by  sec.  8,  the  Court  or  any  judge  thereof 
sitting  at  chambers,  or  the  Charity  Commissioners  may  authorise  the 
retention  or  acquisition  by  the  charity  of  land  so  assured  or  directed  to 
be  purchased,  if  satisfied  that  such  land  is  required  for  actual  occupa- 
tion for  the  purposes  of  the  charity,  and  not  as  an  investment. 

Wills  made  before,  but  coming  into  operation  after,  August  5,  1891, 
are  within  the  operation  of  the  Act,  and  accordingly  where  a  testator 
who  died  after  the  Act,  by  his  will  made  previously  to  the  Act,  gave 
to  a  charity  such  part  of  his  residuary  estate  "  as  might  by  law  be  given 
for  charitable  purposes,"  it  was  held  that  the  whole  estate,  including 
freeholds  and  leaseholds,  passed  by  the  gift  {In  re  Bridger,  [1893]  1  Ch. 
44;  [1894]  1  Ch.  (C.  A.)  297). 

[The  proceeds  of  sale  of  land  directed  to  be  sold  and  held  upon  trust 
for  a  charity  are  within  the  exception  in  sec.  3  of  "  personal  estate  arising 
from  land,"  and  therefore  the  subsequent  sections  of  the  Act  do  not 
apply  to  such  land.  The  trustees  can  retain  it  as  land,  but  not  in- 
definitely {In  re  WilJdnson,  [1902]  1  Ch.  841 ;  In  re  Sidebottom,  [1902] 
2  Ch.  389).  Where  there  is  a  prohibition  against  selling  during  the 
life  of  a  named  person  the  "  land  "  may,  however,  be  caught  by  sec.  3 
{In  re  Byland,  [1903]  1  Ch.  467).] 

It  has  been  held  that  the  provision  enabling  the  assurance  of  land  by 
will  extends  to  future  as  well  as  to  present  interests,  and  consequently 
a  devise  of  land  to  one  for  life,  with  remainder  to  a  charity,  is  valid  {In 
re  Hume,  [1895]  1  Ch.  (C.  A.)  422). 
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In  comparing  this  Act  with  the  Act  of  1888,  attention  should  be 
specially  paid  to  the  provision  requiring  that  land  assured  by  will  shall 
be  sold  within  a  year.  The  Act  of  1888  relates  to  charitable  gifts  free 
from  any  such  requirement ;  and  accordingly,  while  the  formalities  and 
restrictions  in  sec.  4  of  the  earlier  Act  have  no  application  to  gifts  by  will 
under  the  later  Act,  they  remain  in  full  efiect  as  regards  those  gifts  inter 
vivos  which  continue  to  be  governed  by  the  Act  of  1888  {In  re  Hume, 
[1895]  1  Ch.  (C.  A.)  422).  [An  application,  which  may  be  by  originating 
summons  {In  re  Church  Patronage  Trust,  [1904]  1  Ch.  41),  to  extend  the 
time  for  sale,  can  be  made  even  after  the  expiration  of  the  year  {In  re 
Ryland,  uhi  suijra).'] 

Perpetuity. — Trusts,  equally  with  limitations  of  the  legal  estate,  are 
liable  to  be  avoided  by  the  operation  of  the  rule  against  perpetuities  (see 
Duke  of  Norfolk's  Case,  1683, 1  Vern.  163 ;  23  E.  R.  388),  which  in  effect 
prevents  the  tying  up  of  property  for  any  period  longer  than  a  life  or  lives 
in  being  and  twenty-one  years,  together  with  a  period  of  gestation,  if 
gestation  actually  exists.  In  obedience  to  this  rule,  where  an  estate  was 
limited  to  trustees  for  500  years  upon  the  trusts  thereinafter  declared, 
and  subject  thereto  in  strict  settlement,  and  then  the  trusts  were 
declared  to  be  to  enter  and  manage  the  estate  during  the  minority  of 
any  tenant  for  life  or  in  tail,  the  trusts  were  held  to  be  void,  as  the 
tenant  in  tail  could  not  bar  them,  and  they  might  last  indefinitely ;  and 
the  like  conclusion  was  arrived  at  where  real  estate  was  devised  to  trustees 
upon  trust  to  retain  a  yearly  sum  out  of  the  rents  and  profits,  and  subject 
thereto  the  estate  was  devised  in  strict  settlement,  and  the  trustees  were 
directed  during  the  continuance  of  the  limitations  to  accumulate  the 
yearly  sum  {Floyer  v.  Bankes,  1869,  L.  R.  8  Eq.  115;  and  see  Sykes  v. 
Sykes,  1871,  L.  R.  13  Eq.  56). 

The  principle  of  construction  to  be  adopted  in  order  to  determine 
whether  a  gift  is  obnoxious  to  the  rule  against  perpetuity  is  clearly  laid 
down  in  the  leading  case  of  Pearks  v.  Moseley,  1880,  5  App.  Cas.  714,  719, 
namely,  that  the  law  of  remoteness  is  not  to  be  imported  into  the  con- 
struction of  the  instrument ;  but  that  the  Court  is  to  take  the  words  of  the 
instrument  and  "  endeavour  to  arrive  at  their  meaning  exactly  in  the  same 
manner  as  if  there  had  been  no  such  law,  and  as  if  the  whole  intention 
expressed  by  the  words  could  lawfully  take  effect,"  subject  only  to  this 
qualification,  that  "  in  dealing  with  words  which  are  obscure  and 
ambiguous,  weight,  even  on  a  question  of  remoteness,  may  sometimes 
be  given  to  the  consideration  that  it  is  better  to  effectuate  than  to 
destroy  the  intention  "  {per  Lord  Selborne).  Upon  this  principle  a  trust 
for  sale  or  power  of  sale,  which  does  not  come  into  operation  until  an 
epoch  which  may  be  too  remote,  as,  for  instance,  when  the  testator's 
gravel-pits  are  worked  out,  is  void  {In  re  Wood,  Tullett  v.  Colville,  [1894] 
2  Ch.  310 ;  [1894]  3  Ch.  (C.  A.)  381) ;  but  the  interests  of  the  beneficiaries 
entitled  to  the  proceeds  are  not  necessarily  defeated,  and  their  validity 
must  depend  on  the  terms  of  the  gift ;  and  although  a  power  of  appoint- 
ment be  void  for  remoteness,  yet  the  gift  over  in  default  of  appointment 
may  be  good  {Goodier  v.  Edmunds,  [1893]  3  Ch.  455 ;  In  re  Daveron, 
Bowen  v.  Churchill,  [1893]  3  Ch.  421 ;  In  re  Abbott,  Peacock  v.  Frigout, 
[1893]  1  Ch.  54).  [Even  if  the  trust  for  sale  is  itself  bad  as  not  being 
limited  to  take  effect  within  the  prescribed  period,  yet,  nevertheless,  if 
the  parties  interested  are  all  ascertainable  within  that  period,  the  trust 
is  regarded  as  mere  machinery  {In  re  Appleby,  [1903]  1  Ch.  565).] 

A  proviso  for  the  settlement  of  shares  of  beneficiaries,  if  framed  so 
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as  to  apply  separately  to  each  share,  may  be  good  as  to  some  shares, 
though  void  for  remoteness  as  to  others  {In  re  Bussell,  [1895]  2  Ch. 
(C.  A.)  698).  [When  the  period  within  which  the  gift  is  to  take  effect 
cannot  be  fixed  with  certainty  the  gift  is  void  {In  re  Moore,  [1901]  1  Ch. 
936).] 

The  rule  which  is  thus  applicable  to  powers  in  their  inception  is 
applicable  also  to  the  execution  of  special  powers;  the  appointment 
under  the  special  power  and  the  instrument  which  created  the  power 
being  read  together  as  one  instrument,  and  the  construction  of  the  two 
instruments,  so  read,  being  ascertained  and  dealt  with  according  to  the 
principle  of  Pearks  v.  Moseley,  1880,  5  App.  Cas.  714,  719. 

Thus  if  a  power  of  appointment  amongst  issue  is  contained  in  a 
marriage  settlement,  the  donee  of  the  power  cannot  appoint  to  the 
daughters  for  their  sole  and  separate  use  without  power  of  anticipation, 
for  this  would  tie  up  the  estate  beyond  the  legal  limits.  While  the 
appointment,  therefore,  to  the  daughters  is  good,  the  condition  in 
restraint  of  alienation  is  void  {In  re  Ridley,  1879,  11  Ch.  D.  645  ; 
Herbert  v.  Waster,  1880,  15  Ch.  D.  610 ;  Cooper  v.  Laroche,  1881,  17 
Ch.  D.  368).  [The  restraint  is  good  as  to  the  daughters  born  in  the 
testator's  lifetime,  void  as  to  those  born  afterwards  {In  re  Fearneley's 
Trusts,  [1902]  1  Ch.  543 ;  In  re  Game,  [1907]  1  Ch.  277).] 

A  case  arose  where  on  the  execution  of  a  special  power  to  appoint 
amongst  children,  an  appointment  was  made  amongst  three  children  in 
thirds,  absolutely  as  regards  two  of  them,  but  as  to  the  other  upon  trust 
to  pay  the  income  to  her  until  she  should  become  a  member  of  the 
Eoman  Catholic  faith  or  of  any  sisterhood  (which  last  event  happened), 
and  subject  as  aforesaid  as  to  the  capital  and  income  for  the  other  two 
children.  It  was  argued  that,  as  the  appointment  would  clearly  not 
have  been  open  to  objection  on  the  ground  of  remoteness  if  the  gift  had 
been  to  the  last-mentioned  child  for  life  sivipliciter,  it  followed  that  the 
gifts  over  to  the  other  two  children  could  not  be  rendered  invalid  by 
reason  of  the  fact  that  the  life  interest  was  made  determinable  on  an 
earlier  event  than  death ;  and  Byrne,  J.,  acceded  to  this  view  and  held 
that  the  whole  appointment  was  good.  But  this  decision  is  open  to 
question,  for  the  event  upon  which  the  property  was  given  over  might 
clearly  have  occurred  at  a  period  beyond  that  allowed  by  law,  and 
therefore  the  property  was  in  effect  tied  up  beyond  the  lawful  limit, 
and  the  answer  to  the  argument  seems  to  be  that  a  remainder  on  the 
determination  of  a  life  interest  is  treated  in  law  as  vested  at  the  time 
of  its  creation,  but  a  remainder  upon  any  other  event,  the  happening 
of  which  is  uncertain,  is  in  law  contingent  (  Wainivright  v.  Miller,  [1895] 
2  Ch.  255).  The  decision  has  been  approved  in  terms,  but  does  not 
appear  to  have  been  followed  in  principle  {In  re  Gage,  [1898]  1  Ch. 
408). 

Restraint  on  Alienation. — Another  kind  of  unlawful  trust  is  one  which 
is  created  with  a  proviso  that  the  interest  of  the  cestui  que  trust  shall 
not  be  alienated,  or  shall  not  be  made  subject  to  the  claims  of  creditors 
(see  In  re  Mabbett,  [1891]  1  Ch.  707;  In  re  Dugdale,  1888,  38  Ch.  D. 
176,  where  the  cases  are  considered  by  Kay,  J.).  If  the  gift  is  so  framed 
that  on  the  decease  of  the  cestui  que  trust  his  executor  would  have  right 
to  call  upon  the  trustees  retrospectively  to  account  for  arrears,  then,  in 
the  event  of  his  bankruptcy,  the  creditors  are  prospectively  entitled  to 
the  future  payments  (see  In  re  Fitzgerald,  [1903]  1  Ch.  933,  reversed 
on  another  point,  [1904]  1  Ch.  573). 
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Accordingly,  if  the  trust  be  to  apply  a  fund  for  a  person's  "  support, 
clothing,  and  maintenance"  {Younghusband  v.  Gisbm'ne,  1844,  1  Coll. 
400;  63  E.  R.  473;  66  R.  R.  120),  or  to  pay  the  interest  of  a  fund  to  a 
person  for  life  "  at  such  times  and  in  such  manner  as  the  trustee  shall 
think  proper  "  {Green  v.  Sjyicer,  1830,  1  Russ.  &  M.  395 ;  39  E.  R.  153 ; 
32  R.  R.  232),  or  "  from  time  to  time  as  and  when  it  shall  become  due 
and  payable  "  {Graves  v.  Dolphin,  1826, 1  Sim.  66 ;  57  E.  R.  503 ;  27  R.  R. 
166),  or  "  in  such  smaller  or  larger  portions,  at  such  times  immediate  or 
remote,  and  in  such  way  and  manner  as  the  trustees  shall  think  best " 
{Piercy  v.  Roherts,  1832,  1  Myl.  &  K.  4;  39  E.  R.  582;  36  R.  R.  239), 
the  discretion  of  the  trustees  is  determined  by  the  bankruptcy  of  the 
cestui  que  trust,  and  the  creditors  are  entitled  to  the  whole  benefit  of  the 
life  estate.  But  it  is  otherwise  if  the  trust  is  not  exclusively  for  the 
benefit  of  the  bankrupt,  for  then  that  part  only  which  was  intended  for 
the  bankrupt,  to  the  exclusion  of  the  other  beneficiaries,  will  pass  to  the 
creditors ;  and  an  arbitrary  power  of  applying  or  not  applying  a  fund 
for  the  benefit  of  a  bankrupt,  or  of  applying  the  fund  in  the  alternative, 
either  for  the  benefit  of  a  bankrupt  or  of  another  person,  given  to 
trustees,  will  not  be  affected  by  the  bankruptcy  (see  Chambers  v.  Smith, 
1878,  3  App.  Cas.  795,  808). 

In  a  leading  case  upon  this  subject  {Godden  v.  Croiuhurst,  1842, 
10  Sim.  642;  59  E.  R.  765;  51  R.  R.  332),  there  was  a  gift  of  residue 
to  the  testator's  son  for  life,  but  if  he  did  any  act  whereby  the  interest 
vested  in  him  would  become  forfeited  to  others,  the  trustees  were  to 
apply  the  annual  produce  "  for  the  maintenance  and  support  of  the  son, 
and  any  wife  and  child  or  children  he  might  have,  as  the  trustees 
should  in  their  discretion  think  fit ; "  and  the  son  having  become  bank- 
rupt, and  having  a  wife  and  children,  it  was  said  that  nothing  was  of 
necessity  to  be  paid,  but  the  property  was  to  be  applied ;  and  there 
might  be  a  maintenance  of  the  son,  and  of  the  wife  and  children,  with- 
out their  receiving  any  money  at  all ;  for  the  trustees  might  take  a 
house  for  their  lodging,  and  give  directions  to  tradesmen  to  supply  the 
son  and  the  wife  and  children,  with  all  that  was  necessary  for  mainten- 
ance, and  if  so,  the  creditors  under  the  bankruptcy  were  not  entitled  to 
anything ;  and  although  the  trust  is  to  pay  to  or  apply  the  income  for 
the  benefit  of  the  son  only,  and  not  of  his  wife  and  children,  the  trustees 
may  exercise  their  discretion  as  to  the  application,  and  the  gift  over  will 
take  effect  only  as  to  the  overplus  remaining  unapplied  {In  re  Bullock, 
[1891],  W.  N.  p.  62 ;  39  W.  R.  472).  The;  trustee  in  the  bankruptcy  of 
the  son  will  in  such  case  be  entitled  only  to  such  money  or  property,  if 
any,  as  may  be  paid  or  delivered,  or  appropriated  for  payment,  or  de- 
livered by  the  trustees  to  the  son ;  but  the  trustees  will  be  accountable, 
in  respect  of  payments  made  to  him  after  they  have  received  notice  of 
bankruptcy  or  assignment  (see  In  re  Coleman,  Henry  v.  Strong,  1888, 
39  Ch.  D.  (C.  A.)  443,  449;  In  re  Ashhy ;  Ex  parte  Wreford,  [1892] 
1  Q.  B.  872). 

A  trust  with  a  proviso  in  restraint  of  alienation  must  be  distinguished 
from  a  trust  for  a  cestui  que  trust  tmtil  alienation,  bankruptcy,  or  insolv- 
ency, with  a  limitation  over  on  the  ocurrence  of  those  events.  A  trust 
of  the  latter  kind  (with  an  exception  to  be  presently  noticed)  is  open  to 
no  objection  in  law,  and  the  property  which  is  impressed  with  such  a 
trust  will,  when  the  event  happens,  shift  in  accordance  with  the  terms 
of  the  gift.  The  difficulty  in  such  cases  has  been  to  ascertain  precisely 
the  point  of  time  when  the  limitation  over  an  alienation  takes  effect, 
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and  nice  questions  of  construction  have  arisen.  In  one  of  the  cases  on 
the  subject,  where  the  trust  was  to  pay  income  to  A.  until  he  should  do 
some  act  whereby  it  "  should  become  vested  in  some  other  person,"  and 
A.  obtained  from  the  trustee  and  spent  the  capital  fund,  it  was  held 
that  A.'s  interest  had  not  determined,  though  it  might  have  been  other- 
wise if  the  words  had  been  "  cease  to  be  payable  "  to  A.  himself  {In  re 
Brewers  Settlement,  [1896]  2  Ch.  503).  [Share  held  to  be  forfeited  in 
such  a  case  where  the  beneficiary  had  charged  but  had  paid  off  before 
distribution  of  the  estate  {In  re  Baker,  [1904]  1  Ch.  157).] 

Where  the  limitation  over  is  in  the  event  of  bankruptcy,  it  has  often 
occurred  that  a  bankruptcy  has  taken  place,  but  has  afterwards  been 
annulled,  and  the  question  arises  whether  the  annulment  is  in  time  to 
prevent  the  forfeiture.  Upon  this  matter  there  has  been  some  diverg- 
ence of  opinion,  but  it  appears  to  be  established,  on  the  authority  of 
White  V.  Chitty,  1886,  L.  R.  1  Eq.  372,  that  in  general  no  forfeiture  is 
incurred  by  a  bankruptcy  which  is  afterwards  annulled,  provided  the 
annulment  be  effected  before  any  beneficial  interest  could  have  come  to 
the  hands  of  the  assignee.  See  Metcalfe  v.  Metcalfe,  1889,  43  Ch.  D.  633 ; 
affirmed,  [1891]  3  Ch.  1 ;  In  re  loftus  Otway,  [1895]  2  Ch.  235,  where 
Stirling,  J.,  after  observing  upon  the  difference  of  opinion  between  Lord 
Hatherley  in  White  v.  Chitty  and  Sir  George  Jessel  in  Samuel  v.  Samuel, 
1879,  12  Ch.  D.  152,  said  that  it  would  be  right  to  follow  the  view  taken 
in  White  v.  Chitty,  if  it  were  necessary  so  to  decide.  In  Samuel  v. 
Samuel,  uU  supra,  there  was  a  residuary  gift  to  A.  for  life,  with  re- 
mainder to  B.,  with  a  general  provision  against  alienation  by  B.  in  A.'s 
lifetime,  and  a  mortgage  was  made  by  B.,  "  subject,  nevertheless,  to  the 
said  proviso  or  condition  in  the  will  contained,"  and  it  was  held  that 
there  was  no  forfeiture,  inasmuch  as  the  restriction  meant,  in  substance, 
"  I  charge  if  I  can  charge,  and  I  do  not  if  I  cannot  charge,"  and  conse- 
quently, as  B.  had  no  power  to  charge,  the  property  was  never  charged 
at  all.  If  a  memorandum  of  charge  be  made  and  accepted  by  the  per- 
son in  whose  favour  it  is  made,  it  will  be  effectual  to  create  a  forfeiture 
although  no  claim  is  made  under  it,  and  a  disclaimer  of  the  charge,  after 
it  has  once  been  accepted,  will  not  avail  to  prevent  the  forfeiture  {Hurst 
v.  Hurst,  1882,  21  Ch.  D.  278). 

Where  forfeiture  was  to  take  place  on  an  annuitant  doing  or  suffer- 
ing anything  which  would  deprive  him  of  the  right  to  receive  the 
annuity,  a  garnishee  order  served  on  the  trustees  was  held  [not]  to  create 
a  forfeiture,  [because  either  the  order  was  ineffectual  because  there  was 
no  debt,  or  effectual  because  there  was  a  debt,  accrued  due  {In  re  Green- 
wood, [1901]  1  Ch.  887,  dissenting  from]  Bates  v.  Bates,  1884,  W.  N. 
129) ;  and  where  the  gift  was  to  a  married  woman  for  life  for  her  separate 
use,  with  restraint  on  anticipation,  and  from  and  after  her  decease,  or 
"  on  her  anticipating "  the  income  then  over,  it  was  held  that  antici- 
pating could  not  be  read  as  "attempting  to  anticipate,"  and,  therefore, 
an  assignment  of  the  life  interest  being  wholly  ineffectual,  did  not  cause 
a  forfeiture  {In  re  Wormald,  [1891]  43  Ch.  631).  [The  appointment  of 
attorneys  to  receive  a  life  interest  determinable  if  the  donee  should  dis- 
pose or  attempt  to  dispose  of  it  was  held  not  to  create  a  forfeiture  {In  re 
Tancred's  Settlement,  [1903]  1  Ch.  715).]  Where,  however,  the  gift  over 
was  on  "  attempting  "  to  assign,  a  purported  assignment,  void  in  law,  was 
held  to  work  a  forfeiture  {In  re  Porter,  [1892]  3  Ch.  481 ;  and  see  Adams 
V.  Adams,  [1892]  1  Ch.  369,  376);  and  where  the  gift  over  was  in  case 
the  beneficiary  was  "  under  legal  disability  "  at  the  time  when  the  gift 
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took  effect,  it  was  hold  that  a  general  disability  imposed  by  the  law, 
such  as  bankruptcy,  or,  possibly,  felony  was  meant,  and  he  having  pro- 
cured himself  to  be  made  bankrupt,  and  the  bankruptcy  having  been 
annulled  as  a  mere  device  and  trick,  there  was  no  forfeiture  {In  re  Carew, 
[1896]  2  Ch.  (C.  A.)  311).  [Where  the  gift  was  to  receive  dividends 
until  the  donee  should  do  or  suffer  to  be  done  any  act  whereby  the  same 
would  become  vested  in  any  other  person,  the  forfeiture  dates  from  the 
donee's  act  of  bankruptcy  on  which  adjudication  follows  {Montefimr,  v 
Gttedalla,  [1901]  1  Ch.  435).]  A  trust  of  a  similar  but  different  kind 
arises  where  the  limitation  over  on  alienation  is  attached  to  the  accru- 
ing income  only.  In  such  a  case  the  moment  of  time  at  which  the 
limitation  over  takes  effect  {ex.  gr.  whether  on  receipt  by  the  trustees, 
actual  receipt  by  the  beneficiary,  or  any  other  time)  must  be  ascertained 
from  the  terms  of  the  gift,  and  the  destination  of  each  instalment  of 
income  determined  accordingly  {In  re  Sampson,  [1896]  1  Ch.  630).  [See 
generally  on  the  subject  of  trusts  defeasible  on  alienation,  Godfrey  on 
Trusts,  chap,  xliii.  pp.  916  et  seq.'\ 

To  this  rule  as  to  the  validity  of  gifts  over  on  alienation  there  is  one 
important  exception,  namely,  that  it  is  not  competent  to  a  man  to 
settle  his  own  property  upon  himself  with  a  limitation  over  in  the  event 
of  his  own  'bankruptcy,  such  a  settlement  being  regarded  as  a  fraud  on 
the  general  bankruptcy  law  (see  Williams  on  Bankruptcy,  7th  ed.,  194 ; 
9th  ed.,  217,  and  authorities  there  cited).  But  this  exception  is 
subject  to  what  may  be  termed  an  exception  upon  an  exception,  namely, 
that  a  husband  may  on  his  marriage,  or  by  a  postnuptial  settlement, 
settle  a  fund  of  his  own  to  the  extent  of  the  wife's  fortune  received  by 
him,  this,  though  apparently  a  settlement  by  him,  being  regarded  as 
substantially  a  settlement  of  money  advanced  by  the  wife,  and  identi- 
cally brought  into  settlement  by  her  {Mackintosh  v.  Pogosc,  [1895]  1  Ch. 
505).  A  man  may,  on  his  marriage,  without  regard  to  the  wife's  fortune, 
limit  his  own  property  to  himself  for  life,  or  until  alienation,  either 
voluntary  or  involuntary  by  operation  of  law,  in  favour  of  a  particular 
creditor,  and  then  over  in  favour  of  the  wife  or  children,  as  in  such  case 
they  are  purchasers  for  value,  and  there  is  no  fraud  upon  anyone  (see 
Mackintosh  v.  Pogose,  supra ;  In  re  Brewers  Settlement,  [1896]  2  Ch.  503 ; 
In  re  Detmold,  1888,  40  Ch.  D,  585 ;  and  see  In  re  Ashhy ;  Ex  parte 
Wreford,  [1892]  1  Q.  B.  872;  In  re  Johnson  Johnson,  [1904]  1  K.  B. 
134). 

Amongst  other  instances  of  unlawful  trusts  may  be  mentioned  trusts 
by  way  of  insurance  on  the  life  of  a  person  in  whose  life  the  cestui 
que  triLst  has  no  interest,  trusts  to  avoid  payment  of  income  tax,  or  for 
purposes  subversive  of  religion  or  morality,  or  superstitious  purposes, 
such  as  for  saying  masses  or  requiems  for  the  souls  of  the  dead  (Lewin, 
9th  ed.,  109,  110;  11th  ed.,  116, 117).  A  trust  for  an  unlawful  and 
fraudulent  purpose  will  not  be  enforced  in  favour  of  the  parties  intended 
to  be  benefited  thereby,  nor,  on  the  other  hand,  will  the  recovery  of  the 
estate  by  the  settlor  be  assisted  by  the  Court  {Oottington  v.  Fletcher, 
1740,  2  Atk.  155 ;  26  E.  R.  498 ;  Muckleston  v.  Brown,  1801,  6  Ves.  68 ; 
31  E.  R.  934;  5  R.  R.  211;  In  re  Great  Berlin  Steamship  Co.,  1884,  26 
Ch.  D.  616);  but  where  the  illegal  purpose  has  failed  to  take  effect,  and 
no  consideration  having  been  paid,  the  equitable  interest  has  resulted 
to  the  settlor,  proceedings  by  him  for  the  recovery  of  the  property  may 
be  maintained  (see  Symes  v.  Hughes,  1870,  L.  R.  9  Eq.  475 ;  Manning 
v.  Gill,  1870,  L.  R.  13  Eq.  485;  Haigh  v.  Kaye,  1872,  L.  R.  7  Ch.  469; 
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Dawson  v.  Small,  1874,  L.  R.  18  Eq.  114;  In  re  Rogerson,  [1901]  1  Ch. 
715). 

Though  it  is  essential  to  the  validity  of  a  trust  that  it  should  be  for 
the  benefit  of  some  person  or  persons,  yet  it  would,  nevertheless,  seem 
that  a  trust  may  take  effect  and  be  recognised  by  the  Court  although 
there  is  no  cestui  que   trust  who  can  directly  enforce  the  execution 
of   it.     Thus  a  gift  by  will  upon  trust  for  the  maintenance  of  the 
testator's  horses  and  dogs  was  held  by  North,  J.,  to  be  valid,  although 
it  was  not  a  charity,  and  although  the  learned  judge  thought  that 
the   terms  of   the  gift  were  such  that  it  could  not  be  enforced  by 
anyone  {In  re  Dean,  Gooyer-Dean  v.  Stephens,  1889,  41  Ch.  D.  552,  556). 
It  would  seem,  however,  that  this  could  hardly  have  been  the  case, 
inasmuch  as  the  property  in  the  horses  and  dogs  must  have  passed  on 
the  testator's  death  to  some  person  or  persons  whose  interest  it  would 
be  to  have  his  chattels  maintained.     The  propriety  of  the  decision  has 
been  questioned,  and  it  was  suggested,  though  the  learned  judge  held 
otherwise,  that  the  gift  was  void  for  remoteness.     The  case  was  treated 
by  him  as  analogous  to  those   already  mentioned  where  there  is  a 
discretionary  trust  to   apply  money  for  the  benefit  of  a  particular 
person,  and  though  the  cestui  que  trust  cannot  enforce  the  payment  of 
any  part  of  the  money  to  him,  yet  the  trustee  can  so  apply  it  (see 
in  the  case  of  an  annuity  for  the  keep  of  a  mare,  Pettingale  v.  Pettingale, 
1842,  11  L.  J.  Ch.  176).     A  trust  for  keeping  up  family  tombs  is  in 
general  void  as  tending  to  a  perpetuity  (see  Fisk  v.  A.-G.,  1867,  L.  R. 
4  Eq.  521 ;  Htmter  v.  Bullock,  1872,  L.  R.  14  Eq.  45 ;  In  re  Williams, 
1877,  5  Ch.  D.  735 ;  In  re  Birkett,  1878,  9  Ch.  D.  576 ;  In  re  Vaughan, 
1887,  33  Ch.  D.  187;  In  re  Tyler,  [1891]  3  Ch.  252;  In  re  Rogerson, 
[1901]  1  Ch.  715;  see  Gott  v.  Nairne,  1876,  3  Ch.  D.  278);   but  a 
direction  to  an  executor  to  apply  a  sum  of  money  in  erecting  a  monu- 
ment to  a  person  already  deceased  may  be  valid  {Musset  v.  Bingle,  1876, 
W.  N.  p.  170),  although  it  is  difficult  to  say  who  would  be  the  cestid  que 
trust  to  enforce  it  {In  re  Dean,  supra,  at  p.  577,  per  North,  J.) ;  and  a 
trust  for  keeping  in  repair  a  painted  window  or  monument  in  a  church 
is  valid  as  a  charitable  gift,  for  it  is  for  the  interest  of  the  public  that 
the  ornaments  of  the  church  should  not  be  allowed  to  fall  into  decay 
{Hoare  v.  Osborne,  1866,  L.  R.  1  Eq.  585 ;  In  re   Vaughan,   1887,  33 
Ch.  D.  187).     On  a  similar  principle,  a  trust  for  repairing  and  keeping 
in  repair  a  parish  churchyard  has  been  upheld  as  a  good  charitable  gift 
{In  re  Vaughan,  1887,  33  Ch.  D.  187) ;  and  a  bequest  to  a  charity  on 
condition  that  they  keep  the  testator's  tomb  in  repair,  with  a  gift  over 
to  another  charity  on  non-compliance,  is  good,  for  the  rule  against 
perpetuities  is  not  infringed,  and   a   condition   creating   a   perpetual 
inducement  to  do  that  which  is  lawful  is  good  in  law  {In  re  Tyler,  [1891] 
3  Ch.  252 ;  Christ's  Hospital  v.  Grainger,  1849,  1  M.  &  G.  460). 

Where  a  testator  bequeathed  his  personalty  generally  to  such 
charitable  purposes  as  the  trustees  should  think  proper,  the  trustees 
could  exercise  the  power  as  to  the  pitrg  personalty  {Leuns  v.  Allenby, 
1870,  L.  R.  10  Eq.  668 ;  In  re  Clark,  1885,  52  L.  T.  N.  S.  406 ;  54 
L.  J.  N.  S.  Ch.  1080) ;  but  they  could  not  under  the  power  apply  the 
impure  personalty  to  charitable  institutions  authorised  to  hold  property 
of  that  description,  unless  the  testator  had  indicated  in  the  will  that 
charities  of  that  nature  were  among  the  objects  intended  to  be  benefited 
{Lewis  v.  Allenby,  1870,  L.  R.  10  Eq.  668 ;  In  re  Piercy  (No.  2),  [1895] 
1  Ch.  95). 
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Constructive  Trusts. — A  constructive  trust  arises  wherever  a  person 
who  occupies  a  fiduciary  position  avails  himself  of  that  position  to  gain 
some  advantage  to  himself,  as  where  a  trustee  or  executor  renews  a 
lease  in  his  own  name.  In  such  a  case  the  trustee  or  executor  in 
equity  holds  the  lease  in  trust  for  those  beneficially  interested  in  the 
original  term  of  years  {Sandford  v.  Keech,  Sel.  Ch.  Cas.  61 ;  25  E.  R. 
223) ;  and  where  a  lessee  assigned  the  original  lease  by  way  of  settle- 
ment, and  subsequently,  without  disclosing  the  settlement,  took  a  new 
lease  for  a  longer  term  in  consideration  of  a  money  payment  and  of 
the  surrender  of  the  lease  which  was  erroneously  stated  to  be  vested  in 
him,  the  renewed  lease  was  held  to  be  bound  by  the  settlement  {In  re 
Lulham,  1885,  53  L.  J.  N.  S.  Ch.  928 ;  32  W.  R.  1013 ;  affirmed,  33 
W.  R.  788 ;  53  L.  T.  N.  S.  9).  [If  the  person  obtaining  the  renewal  is 
simply  interested  in  the  old  lease  and  owes  no  duty  to  the  other 
persons  interested,  it  appears  that  he  is  not  a  constructive  trustee  of 
the  renewed  lease — especially  where  the  new  lease  cannot  by  reason  of 
the  right  to  renew  having  determined  be  considered  as  an  accretion  to 
the  old  lease  {In  re  Biss,  [1903]  2  Ch.  40).]  A  constructive  trustee  of 
this  description  is  not,  in  the  absence  of  misconduct  on  his  part,  dis- 
entitled to  a  trustee's  usual  right  of  indemnity,  and  accordingly  an 
executor  or  trustee  who  has  renewed  a  lease  has  a  lien  upon  the  estate 
for  the  costs  and  expenses  of  the  renewal,  with  interest ;  and  where 
lands  are  taken  under  the  new  lease  that  were  not  comprised  in  the 
original  lease,  the  Court  will  apportion  the  expenses  according  to  the 
value  of  the  respective  lands  {Giddings  v.  Giddings,  1827,  3  Russ.  241 ; 
38  E.  R.  567;  27  R.  R.  78;  Lawrence  v.  Maggs,  1759,  1  Eden,  453;  28 
E.  R.  760) ;  and  the  trustee  having  at  his  own  expense  enlarged  and 
permanently  improved  a  public-house  on  the  property,  his  estate  was 
allowed  the  amount  by  which  at  his  death  the  value  of  the  land  had 
been  increased  by  his  expenditure,  with  interest  at  4  per  cent.  {Rowley 
v.  Ginniver,  [1897]  2  Ch.  503).  The  trustee  in  these  cases  must  account 
to  the  cestui  que  trust  for  mesne  rents  and  profits,  the  account,  in  the 
case  of  a  tenant  for  life,  being  restricted  to  the  period  since  his  decease 
{James  v.  Dean,  1804, 11  Ves.  383,  396 ;  32  E.  R.  1135 ;  8  R.  R.  178) ;  and 
the  liability  to  account  will  attach  to  volunteers  claiming  under  the 
trustee,  or  to  a  purchaser  with  express  or  implied  notice;  but  the 
remedy  of  a  cestui  que  trtist  will  be  barred  by  long  acquiescence  {Clegg  v. 
Udmondson,  1857,  8  De  G.,  M.  &  G.  787 ;  44  E.  R.  1135).  The  principle 
applies  to  the  case  of  a  trustee  who,  in  lieu  of  renewing  the  lease, 
purchases  the  reversion ;  and  where  the  assignee  of  the  tenant  for  life 
of  leaseholds,  which  had  been  customarily  renewable,  but  which  the 
Ecclesiastical  Commissioners  had  refused  to  renew  any  more,  purchased 
the  reversion,  it  was  held  that,  subject  to  his  right  to  be  recouped  the 
purchase-money  paid  by  him,  he  had  become  a  trustee  of  the  reversion 
for  the  benefit  of  the  persons  interested  in  the  lease  {In  re  Lord 
Banelagh's  Will,  1884,  26  Ch.  D.  590;  Philli'ps  v.  Phillips,  1885,  29 
Ch.  D.  673 ;  and  see  Leigh  v.  Burnett,  1885,  29  Ch.  D.  231).  In  respect 
of  waste,  a  constructive  trust  arises  where  a  tenant  for  life,  who  is 
impeachable  for  waste,  fells  timber,  or  any  tenant  for  life  commits 
equitable  waste.  In  such  a  case  the  tenant  for  life  is  accountable  for 
the  proceeds  of  the  timber,  with  interest ;  and  the  Statute  of  Limita- 
tions runs,  in  the  case  of  legal  waste,  from  the  time  when  the  timber 
was  felled,  and  in  the  case  of  equitable  waste,  from  the  time  when  the 
estate  of  the  remainderman  falls  into  possession  {Duke  of  Leeds  v. 
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Amherst,  1846,  2  Ph.  117;  41  E.  R.  886;  Dashivood  v.  Magniac,  [1891] 
3  Ch.  (C.  A.)  306,  386) ;  and  as  to  the  time  from  which  interest  is  given, 
see  Phillips  v.  Homfray,  [1892]  1  Ch.  (C.  A.)  465,  471,  473,  474;  Dash- 
woody.  Magniac,  [1891]  3  Ch.  (C.  A.)  306,  387.  In  Phillips  v.  Homfray 
{uhi  supra)  where  coal  had  been  wrongfully  gotten,  it  was  intimated 
that  interest  might  have  been  allowed,  on  the  principle  of  Duke  of  Leeds 
V,  Amherst,  if  application  had  been  made  at  the  right  time ;  and  it  was 
said  that  "  where  a  man  is  made  liable  in  equity  on  the  ground  that  he 
has  received  benefit  from  a  wrong  committed  by  him,  interest  has 
always  been  allowed  on  the  amount  for  which  he  has  been  found  liable." 
In  connection  with  this  subject,  however,  reference  must  now  be  made 
to  sec.  35  of  the  Settled  Land  Act,  1882,  45  &  46  Vict.  c.  38,  under 
which  a  tenant  for  life,  though  impeachable  for  waste,  may,  on  obtain- 
ing the  consent  of  the  trustees  of  the  settlement,  or  an  order  of  the 
Court,  cut  timber  ripe  and  fit  for  cutting,  and  is  entitled  to  one-fourth 
of  the  net  proceeds,  and  to  sees.  8  and  11  of  the  same  Act,  giving  the 
tenant  for  life  power  to  lease  unopened  mines,  upon  setting  aside  a 
portion  of  the  profits  for  the  benefit  of  the  remaindermen. 

[Other  relations  from  which  constructive  trusts  arise  are  {inter  alia) 
that  of  a  factor  {East  India  Co.  v.  Henchman,  1791,  1  Ves.  Jun.  287),  a 
partner  {Bentley  v.  Craven,  1853, 15  Beav.  75 ;  51  E.  R.  1011),  and  the  pro- 
moter of  a  company  {Gluckstein  v.  Barnes,  [1900]  A.  C.  240).]  An  agent 
is  [a  constructive  trustee  for  his  principal  of  all  property  acquired  in 
the  course  of  the  agency,  but  is]  accountable  only  to  his  principal,  and 
cannot  be  made  responsible  to  the  cestuis  que  trust  in  the  character  of 
a  constructive  trustee  (see  Barnes  v.  Addy,  1874,  L.  R.  9  Ch.  244,  251 ; 
Mara  v.  Broivne,  [1895]  2  Ch.  69  ;  [1896]  1  Ch.  (C.  A.)  199 ;  Coleman  v. 
Bucks  and  Oxon  Bank,  [1897]  2  Ch.  243 ;  Brinsden  v.  Williams,  [1894] 
3  Ch.  185);  and  it  is  not  within  the  scope  of  the  implied  authority 
of  a  member  of  a  firm  of  solicitors  to  make  himself  a  constructive 
trustee  so  as  to  render  his  partners  liable ;  nor  will  a  solicitor  who  acts 
for  duly  constituted  trustees  be  liable  as  a  constructive  trustee  merely 
because  their  appointment  has  not  been  fully  perfected ;  and  it  is  open 
to  doubt  whether  a  solicitor  acting  for  a  de  facto  trustee  can  be  made 
liable  as  a  constructive  trustee  merely  by  reason  of  defect  in  the  title 
of  his  principal  {Mara  v.  Browne,  supra). 

A  mortgagee  is  not  a  constructive  trustee  for  the  mortgagor  of  his 
power  of  sale,  which  is  a  power  given  to  him  for  his  own  benefit,  to 
enable  him  the  better  to  realise  his  debt  {Warner  v.  Jacob,  1882,  20 
Ch.  D.  220;  and  see  Kennedy  v.  De  Trafford,  [1896]  1  Ch.  (C.  A.)  762 ; 
[1897]  A.  C.  180);  but  after  he  has  exercised  the  power  and  paid 
himself  his  debt  and  costs,  he  is  accountable  as  a  trustee  for  the  surplus 
proceeds  of  sale,  and  may  be  charged  with  interest  thereon  {Charles  v. 
Jones,  1887,  35  Ch.  D.  544 ;  and  see  Thome  v.  Heard,  [1894]  1  Ch. 
(C.  A.)  599,  607,  per  Kay,  L.J. ;  S.  C,  H.  L.,  [1895]  A.  C.  495).  A 
mortgagee  who  has  taken  possession  is  constructively  a  trustee  of  the 
rents  and  profits,  and  bound  to  apply  them  in  a  due  course  of  adminis- 
tration ;  and  it  has  been  held  that  he  is  so  strictly  a  trustee,  that  he 
is  liable,  even  after  a  transfer  for  the  rents  and  profits  subsequently 
accrued,  but  the  liability  will  not  continue  when  the  transfer  is  made 
by  the  direction  of  the  Court  in  a  redemption  action  {Hall  v.  Heward, 
1886,  32  Ch.  D.  (C.  A.)  430 ;  Seton  on  Judgments,  5th  ed.,  1633 ;  6th 
ed.,  1934  et  seq. ;  Fisher  on  Mortgage,  833). 

There  is  no  fiduciary  relation  between  tenants  in  common  as  such, 
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and  one  tenant  in  common  cannot  be  treated  as  a  constructive  trustee 
for  his  co-tenant  of  any  benefit  acquired  from  an  outstanding  estate  or 
incumbrance  {Kennedy  v.  De  Trafford,  [1896]  1  Ch.  (C.  A.)  782;  S.  C, 
H.  L.,  [1897]  A.  C.  180). 

Similarly,  the  directors  of  a  company  which  holds  property  upon 
trust  will  not  be  personally  responsible  for  breaches  of  trust  committed 
by  the  company  ( Wilson  v.  Lord  Bicry,  1880,  5  Q.  B.  D.  518) ;  and  a 
liquidator  is  not  a  trustee  for  creditors  or  contributories  {Knowles  v. 
Scott,  [1891]  1  Ch.  717).  But  in  order  to  constitute  a  man  a  trustee, 
there  must  be  property  vested  in  him  of  which  he  is  a  trustee  for  ascer- 
tained cestuis  que  trust,  and  the  property  must  be  either  actually  vested 
in  him,  or  so  far  under  his  control  that  he  can  require  that  it  should  be 
vested  in  him ;  and  the  liability  of  a  trustee  de  son  tort  is  not  to  be 
extended  to  a  person  who  acts  irregularly  in  a  certain  way,  although  he 
would  not  be  a  trustee  if  he  had  been  appointed  regularly  to  act  in  the 
same  way  {In  re  Barney,  Barney  v.  Barney,  [1892]  2  Ch.  265,  where  the 
Court  declined  to  hold  friends  of  a  widow  and  executrix,  who  had 
assisted  her  in  carrying  on  a  business  which  she  had  no  power  to  carry 
on,  liable  as  constructive  trustees) ;  and  where  trust  moneys  come  into 
the  custody  and  control  of  a  firm  of  solicitors  with  notice  of  the  trusts 
upon  which  the  moneys  are  held,  it  lies  with  the  firm  to  discharge 
themselves  by  showing  that  the  moneys  were  applied  in  accordance 
with  the  trusts  {Blyth  v.  Fladgate,  [1891]  1  Ch.  337,  351 ;  and  see  Soar 
V.  Ashwell,  [1893]  2  Q.  B.  (C.  A.)  390,  405 ;  Midgley  v.  Midgley,  [1893] 
3  Ch.  282). 

Declaration  of  Triist. — There  are  two  main  rules  in  reference  to  the 
form  of  words  necessary  to  create  a  trust.  The  first  is  that  it  is 
sufficient  if  the  settlor  makes  his  meaning  clear,  and  it  is  not  necessary 
that  he  should  employ  technical  terms.  The  second  is  that  although 
technical  terms  are  not  necessary,  yet,  if  they  are  employed,  they  must 
receive  the  same  construction  as  they  would  receive  in  limitations  of 
legal  estates.  Thus  if  the  intention  sufficiently  appear  upon  the  face 
of  the  instrument,  an  equitable  fee  may  be  created  witliout  the  word 
"  heirs,"  and  an  equitable  entail  although  the  words  "  heirs  of  the  body  " 
are  not  used.  On  the  other  hand,  the  rule  in  Shelley's  Case  (which  is  a 
rule  of  law  and  not  merely  a  rule  of  construction),  although  addressed 
to  peculiarities  of  feudal  tenures,  is  nevertheless  equally  applied  to 
trusts  {Wright  v.  Pearson,  1758,  1  Eden,  128;  28  E.  E.  629;  In  re 
White  and  Hindles  Contract,  1877,  7  Ch.  D.  201 ;  and  see  Van  Orutten 
v.  Foxwell,  [1897]  A.  C.  658). 

In  considering,  however,  the  application  of  the  rule  in  Shelley's  Case 
to  trusts,  the  distinction  must  be  observed  between  executed  trusts,  i.e. 
those  where  the  limitations  of  the  equitable  interests  are  final  and  com- 
plete, and  executory  trusts,  where  there  are  no  complete  limitations,  but 
merely  directions  or  instructions  for  a  settlement  to  be  perfected  in 
futuro.  It  is  further  convenient  to  distinguish  between  executory 
trusts  in  marriage  articles  and  executory  trusts  in  wills.  In  the  case  of 
marriage  articles  the  known  purpose  and  intention  of  the  instrument 
being  to  make  provision  for  husband,  wife,  and  children,  a  guide  to  the 
construction  is  afforded  to  tlie  Court  which,  in  the  absence  of  express 
language,  is  necessarily  wanting  in  the  case  of  a  will.  In  the  one  case 
it  is  easy  to  adopt  a  construction  which  confers  life  interests  on  the 
parents,  but  in  the  other  case  there  is  nothing  in  the  nature  of  the 
instrument  itself  which  points  to  such  a  construction.      "  Where  the 
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object,"  said  Sir  William  Grant,  "  is  to  make  a  provision  by  the  settle- 
ment for  the  issue  of  a  marriage,  it  is  not  to  be  presumed  that  the 
parties  meant  to  put  it  in  the  power  of  the  father  to  defeat  that 
purpose,  and  appropriate  the  estate  to  himself.  If,  therefore,  the  agree- 
ment be  to  limit  an  estate  for  life,  with  remainder  to  the  heirs  of  the 
body,  the  Court  decrees  a  strict  settlement  in  conformity  to  the  pre- 
sumable intention.  But  if  a  ivill  directs  a  limitation  for  life,  with 
remainder  to  the  heirs  of  the  body,  the  Court  has  no  such  ground  for 
decreeing  a  strict  settlement"  {Blacklum  v.  Stables,  1814,  2  Ves.  &  Bea. 
369  ;  35  E.  E.  358 ;  13  E.  E.  120 ;  and  see  Sackville  West  v.  Viscount 
Holmesdale,  1870,  L.  E.  4  H.  L.  543).  Thus  in  the  case  of  marriage 
articles,  if  the  real  estate  of  the  husband  or  wife  be  limited  to  the  heirs 
of  the  body,  or  the  issue  of  the  contracting  parties,  or  either  of  them,  or 
to  the  heirs  of  the  body,  or  issue  and  their  heirs,  so  that  heirs  of  the  body, 
or  issue,  if  taken  in  their  ordinary  legal  sense,  would  enable  one  or 
other  of  the  parents  to  defeat  the  provision  intended  for  the  children, 
these  words  will  then  be  construed  in  equity  to  mean  first  and  other 
sons ;  and  tlie  settlement  will  be  made  upon  them  as  purchasers  suc- 
cessively in  tail ;  and  if  there  is  a  covenant  for  the  settlement  of 
personal  estate  upon  the  trusts  for  which  the  freeholds  are  settled,  the 
Court  will  not  apply  the  limitations  to  the  personal  estate  literally,  so 
as  to  vest  the  absolute  interest  in  remainder  in  the  first  son  on  his 
birth,  but  will  insert  a  proviso  making  the  personal  estate  follow  the 
course  of  the  real,  so  far  as  the  law  permits. 

In  the  case  of  a  will  there  is  no  presumption,  from  the  nature  of  the 
instrument,  that  the  words  "  heirs  of  the  body,"  were  intended  to  be 
words  of  purchase,  and,  accordingly,  if  in  a  will  the  executory  trust  of 
real  estate  be  to  "  A.  and  the  heirs  of  his  body,"  or  to  "  A.  and  the  heirs 
of  his  body  and  their  heirs,"  or  to  "  A.  for  life,  and  after  his  decease  to 
the  heirs  of  his  body  "  {Seale  v.  Scale,  1714, 1  P.  Wms.  290 ;  24  E.  E.  393; 
Mcure  v.  Mcure,  2  Atk.  266;  26  E.  E.  564),  the  legal  and  ordinary 
construction  will  be  adopted,  and  A.  will  be  tenant  in  tail.  So,  where 
the  estate  was  directed  to  be  settled  on  the  testator's  "daughter  and  her 
children,  and,  if  she  died  without  issue,"  the  remainder  over,  the  Court 
said,  that  by  an  immediate  devise  of  the  land  in  the  words  of  the  will, 
the  daughter  would  have  been  tenant  in  tail,  and  in  the  case  of  a  volun- 
tary devise,  the  Court  must  take  it  as  they  found  it,  though  upon  the 
like  words  in  marriage  articles  it  might  have  been  otherwise.  (See  cases 
in  Jarman  on  Wills,  ii.  1192  et  seq.) 

An  executory  trust  in  a  will  may,  however,  receive  as  liberal  a  con- 
struction as  in  marriage  articles,  if  there  be  a  sufficient  indication  of 
intention  on  the  part  of  the  testator.  Thus  if  a  testator  directs  a  settle- 
ment on  A.  for  life  "  without  impeachment  of  waste,"  or  with  a  limitation 
to  preserve  contingent  remainders  (see  Bochford  v.  Fitzmaurice,  1842, 
2  Con.  &  Law.  158),  or  if  he  desire  that  "care  be  taken  in  the  settle- 
ment that  the  tenant  for  life  shall  not  bar  the  entail "  {Leonard  v.  Lord 
Sussex,  1705,  2  Vern.  526 ;  23  E.  E.  940),  or  otherwise  show  that  the 
direction  to  settle  on  A.  and  the  heirs  of  his  body  was  not  meant  to  give 
him  a  power  of  disposition  over  the  estate  (Thompson  v.  Fisher,  1870, 
L.  E.  10  Eq.  207;  Watson's  Compendium,  623,  624),  "heirs  of  the  body" 
will  in  the  case  of  executory  trusts  in  wills  as  well  as  in  articles  be  read 
first  and  other  sons.  And  a  direction  to  settle  on  A.  and  the  heirs  of 
his  body  "  as  counsel  shall  advise,"  or  "  as  the  executors  shall  think  fit," 
is  treated  as  showing  that  something  more  than  a  simple  estate  tail  was 
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intended;  and  where  the  trust  was  to  settle  on  A.  for  life,  without 
hnpeachment  of  waste,  with  remainder  to  his  issue  in  tail  male  in  strict 
settlement,  the  Court  directed  the  estates  to  be  settled  on  A.  for  life, 
without  impeachment  of  waste,  with  remainder  to  his  sons  successively 
in  tail  male,  with  remainder  to  the  daughters,  as  tenants  in  common  in 
tail  male,  with  cross-remainders  in  tail  male,  and  proper  limitations  to 
trustees  were  inserted  to  preserve  contingent  remainders  {Trevor  v 
Trevor,  1842,  1845,  13  Sim.  108 ;  60  E.  R.  42 ;  1  H.  L.  C.  239 ;  9  E.  R. 
747 ;  73  R.  R.  58 ;  and  see  Goape  v.  Arnold,  1854,  2  Sm.  &  G.  311 ;  65 
E.  R.  414 ;  4  De  G.,  M.  &  G.  574 ;  43  E.  R.  631). 

Where  a  strict  settlement  is  directed  by  the  Court  in  execution  of  an 
executory  trust,  it  is  not  usual  to  limit  the  life  estate  without  impeach- 
ment of  waste  {Stanley  v.  Goulthurst,  1870,  L.  R.  10  Eq.  259 ;  Davenport 
V.  Davenport,  1863,  1  H.  &  M.  779;  71  E.  R.  339);  and  where  an 
intention  to  restrict  the  power  of  defeating  an  entail  was  indicated,  the 
freehold  during  the  life  of  the  first  tenant  for  life  was  vested  in  trustees 
for  him  ( Woolmore  v.  Burroios,  1827,  1  Sim.  512,  527 ;  57  E.  R.  670 ; 
27  R.  R.  225). 

Where  the  lands  subject  to  the  executory  trust  are  of  gavelkind 
tenure,  as  the  heirs  take  not  by  custom  but  under  the  construction  of  a 
Court  of  equity,  which  must  be  guided  by  the  rules  of  the  common  law, 
the  settlement  will  be  made  upon  the  first  and  other  sons  in  the  usual 
course  of  succession  {Roherts  v.  Dixwell,  1738,  1  Atk.  609 ;  26  E.  R. 
381). 

Where  the  testator  has  been  "  his  own  conveyancer,"  i.e.  has  declared 
the  limitations  himself,  the  Court  must  attribute  to  his  words  their 
natural  meaning  (see  Jarman  on  Wills,  1193  et  seq.). 

Where  chattels,  in  the  nature  of  heirlooms  or  otherwise,  are  settled 
by  way  of  reference  to  a  previous  strict  settlement  of  real  estate,  the 
general  rule  is  that  even  though  the  testator  should  add  the  words  "  as 
far  as  the  rules  of  law  and  equity  will  permit,"  the  use  of  the  heirlooms 
will  belong  to  the  tenant  for  life  of  the  real  estate  for  his  life,  and  the 
property  in  the  heirlooms  will  vest  absolutely  in  the  "first  tenant  in  tail 
immediately  on  his  birth,  though  he  afterwards  dies  under  age.  And  if 
a  bequest  of  heirlooms  in  a  will  is  clearly  executory,  and  the  testator 
manifests  a  distinct  intention  that  a  settlement  of  the  heirlooms  shall 
be  made,  and  that  clauses  shall  be  inserted  rendering  them  inalienable 
for  as  long  as  the  law  will  allow,  the  Court  would  execute  the  intention 
by  settling  the  heirlooms,  and  inserting  a  limitation,  by  which  the 
absolute  interest  in  the  first  tenant  in  tail  should  by  his  death  under 
twenty- one,  or  by  his  death  under  twenty-one  without  issue,  be  carried 
over  to  the  person  next  entitled  in  remainder  {Scarsdale  v.  Curzon,  1859, 
1  John.  &  H.  40 ;  70  E.  R.  653 ;  Sackville  West  v.  Viscount  Holviesdale, 
1870,  L.  R.  4  H.  L.  543).  If,  however,  the  heirlooms  are  bequeathed 
upon  trust,  "  as  far  as  the  rules  of  law  and  equity  will  permit,"  for  the 
persons  successively  entitled  to  the  actual  freehold  (in  the  sense  of  i\iQ  free- 
hold in  possession),  with  a  proviso  that  no  child  of  a  person  made  tenant 
for  life  shall  take  absolutely  unless  he  attains  twenty-one,  though  the 
trust  is  executed  and  not  executory,  the  absolute  vesting,  being  coupled 
with  the  possession,  is  suspended  until  the  death  of  the  tenant  for  life, 
and  will  then  vest  in  the  child  who,  after  his  death,  shall  first  fulfil  the 
requisite  of  being  tenant  in  tail  in  possession  and  attaining  the  age  of 
twenty-one  years  {Scarsdale  v.  Curzon,  1859, 1  John.  &  H.  40;  70  E.R.  653, 
and  cases  there  considered ;  Christie  v.  Gosling,  1866,  L.  R.  1  H.  L.  279 ; 
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Harrington  v.  Harrington,  1871,  L.  R.  3  Ch.  564 ;  L.  R.  5  H,  L.  87  ;  In  re 
Johnston,  Cockerell  v.  Essex,  1884,  26  Ch.  D.  538 ;  Angerstein  v.  Angerstein, 
[1895]  2  Ch,  883,  where  the  words  were  "actual  possession;"  In  re 
FothergilVs  Estate,  [1903]  1  Ch.  149). 

Where  chattels  are  given  upon  trust  to  correspond  with  the  limita- 
tions of  a  peerage,  the  object  is  so  analogous  to  that  of  marriage  articles 
that  a  similar  latitude  of  construction  has  been  adopted,  and,  accord- 
ingly, where  there  is  a  direction  to  settle  real  and  personal  estate  in 
a  course  of  entail  to  correspond  with  the  limitations  of  a  barony,  the 
personal  estate  will  be  settled  so  as  to  go  along  with  the  real  estate  in 
the  nature  of  heirlooms,  so  far  as  the  rules  of  law  and  equity  will  allow, 
but  so  as  not  to  vest  in  any  tenant  in  tail  by  purchase  who  dies  under 
twenty-one  without  leaving  issue  inheritable  under  the  entail  (Sackville 
West  V.  Viscount  Holmesdale,  supra).  A  gift  to  trustees  of  the  contents 
of  a  house  "  upon  trust  to  select  and  set  aside  a  collection  of  the  best 
paintings,  etc.,  for  the  Earl  of  E.  and  his  successors,  to  he  held  and  settled 
as  heirlooms  and  to  go  with  the  title,"  is  clearly  executory,  and  confers 
life  interests  only  in  persons  in  esse  at  the  death  of  the  testator  {In  re 
Johnston,  Cockerell  v.  Earl  of  Essex,  1884,  26  Ch.  D.  538).  Where  there 
was  a  gift  of  family  diamonds  to  Lord  Inchiquin,  and  the  testatrix  directed 
the  said  diamonds  to  be  delivered  to  Lord  Inchiquin  free  of  duty,  and, 
so  far  as  she  lawfully  could,  directed  that  the  diamonds  should  be 
deemed  heirlooms  in  the  family  of  Inchiquin,  and  should  be  held  and 
enjoyed  by  the  person  for  the  time  being  bearing  the  title,  V.-C.  Hall 
held  that  the  clause  was  not  executory,  that  the  gift  did  not  lapse  by 
the  death  of  Lord  Inchiquin  in  the  lifetime  of  the  testatrix,  but  took 
effect  in  favour  of  the  person  who  should  be  baron  at  the  death  of  the 
testatrix,  and  that  a  disposition  of  chattels  to  follow  a  dignity,  if  the 
rule  against  perpetuities  is  not  transgressed,  is  good  {Montagu  v.  Lord 
Inchiquin,  23  W.  R.  592 ;  32  L.  T.  N.  S.  427) ;  and  similarly,  under 
a  bequest  of  cliattels  to  trustees  "  upon  trust  to  permit  and  suffer  the 
property  to  go,  and  be  held  and  enjoyed  with  the  title  and  honours  of 
Exmouth,  so  far  as  the  rules  of  law  and  equity  will  admit,  by  the  person 
for  the  time  being  actually  possessed  of  the  title,  in  the  nature  of  heir- 
looms," the  first  person  who  succeeded  to  the  honours  became  absolutely 
entitled  to  the  chattels  {In  re  Viscount  Exmouth,  Exmouth  v.  Praed,  1883, 
23  Ch.  D.  158).  [Where  the  chattels  are  settled  to  follow  the  devolution 
of  a  dignity  and  descend  as  heirlooms,  so  far  as  the  rules  of  law  and 
equity  will  permit,  they  will  vest  absolutely  in  the  absence  of  any  claim 
of  defeasance  in  the  first  person  upon  whom  the  dignity  devolves,  upon 
the  determination  of  limited  interest  in  them  {In  re  Hill,  [1902]  1  Ch. 
537).  But  the  person  taking  the  chattels  may  be  fixed  with  a  trust, 
e.g.  to  permit  jewels  to  be  used  by  his  wife  {In  re  Gerard,  1906,  W.  N. 
21).] 

Where  by  a  will  personalty  is  directed  to  be  settled  on  a  female 
"  strictly,"  it  will  be  settled  upon  her  (if  married)  for  her  sole  and  sepa- 
rate use  without  power  of  anticipation,  with  a  limitation  to  her  absol- 
utely if  she  survive  her  husband,  and  should  she  predecease  him,  then 
for  such  intents  and  purposes  as  she  may  by  will  appoint,  and  in  default 
of  appointment  for  her  next-of-kin  {Loch  v.  Bagley,  1867,  L.  R.  4  Eq.  122 ; 
see  In  re  Spicer,  [1901]  84  L.  T.  195) ;  and  if  words  indicative  of  an  inten- 
tion to  confer  a  right  to  personal  enjoyment  on  her  are  added,  a  restraint 
on  anticipation  may  be  inserted  (see  Ttirner  v.  Sargent,  1853,  17  Beav. 
515  ;  51  E.  R.  1134;  Stanley  v.  JacJcman,  1857,  23  Beav.  450  ;  53  E.  R. 
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177) ;  and  if  a  legacy  is  directed  to  be  settled  upon  her  for  her  life,  and 
at  her  death  to  be  divided  equally  among  her  children,  a  clause  in 
restraint  of  anticipation  of  her  life  interest  will  be  inserted,  and  the 
trust  for  the  children  will  be  for  such  as  being  sons  attain  twenty-one, 
or  being  daughters  attain  that  age  or  marry,  but  without  any  power  of 
appointment  among  the  children  being  reserved  to  the  mother  {In  re 
Parrott,  Walter  v.  Parrott,  1886,  33  Ch.  D.  274 ;  see  this  case  as  to  the 
form  of  the  settlement  generally ;  see  Harris  v.  Loftus,  [1903]  1  Jr.  R. 
203). 

Executory  trusts  in  postnuptial  settlements,  whether  voluntary  or 
founded  on  a  valuable  consideration,  will  be  construed  in  the  same 
manner  as  executory  trusts  in  wills  {Rochford  v.  Fitzmaurice,  1842, 
1  Con.  &  Law.  158). 

Where  the  executory  trust  provides  for  the  insertion  of  "usual 
powers "  in  the  settlement  which  is  directed  to  be  made,  powers  of 
leasing,  sale  and  exchange,  maintenance  and  advancement,  varying 
securities  and  appointment  of  new  trustees,  and,  where  the  nature  of 
the  property  renders  it  desirable,  to  grant  mining  or  building  leases  and 
to  partition,  will  be  inserted,  but  not  in  general,  powers  which  confer 
personal  privileges,  ex  gr.  powers  to  charge  jointures  or  portions  or  the 
like.  Where,  however,  the  estate  was  to  go  with  a  peerage,  and  the 
trustees  were  to  insert  such  powers  as  they  should  consider  proper  "  or 
their  counsel  should  advise,"  powers  of  jointuring  and  charging  portions 
were  inserted  as  being  for  the  honour  of  the  whole  settlement  {Sackville 
West  V.  Viscount  Holmesdale,  1870,  L.  R.  4  H.  L.  543).  But,  upon  the 
principle  expressio  unius  exclusio  alterius,  the  force  of  the  expression 
"  usual  powers  "  may  be  modified  if  accompanied  with  a  direction  for 
the  insertion  of  particular  powers.  Thus  in  Hill  v.  Hill,  1834,  6  Sim. 
141 ;  58  E.  R.  545,  where  trustees  were  authorised  to  insert  a  power  of 
sale  and  exchange  of  lands  in  a  specified  county,  and  "  all  other  usual 
powers,"  it  was  held  that  the  power  of  sale  and  exchange  ought  not  to 
be  extended  to  lands  situate  in  a  different  county. 

At  the  present  time,  in  considering  questions  of  this  kind,  it  is  appre- 
hended that  the  Court  will  have  regard  to  the  provisions  of  the  Settled 
Land  Act,  1882, 45  &  46  Vict.  c.  38,  whereby  the  tenant  for  life,  under 
the  settlement,  is  empowered  to  sell,  exchange,  enfranchise,  and  concur 
in  partitioning  the  settled  land,  and  to  grant  building,  mining,  and  other 
leases;  and  to  the  Conveyancing  and  Law  of  Property  Act,  1881,44 
&  45  Vict.  c.  41,  whereby  the  trustees  of  settlements  made  after  the  31st 
December  1881  are  empowered  (subject  to  any  contrary  intention  ex- 
pressed in  the  settlement),  during  the  minority  of  any  person  beneficially 
entitled  to  the  possession  of  the  settled  land,  to  manage  the  property, 
and  apply  any  income  for  the  maintenance,  education,  or  benefit  of  the 
infant ;  and,  consequently,  that  powers  for  these  purposes  will  not  now 
usually  be  inserted  in  settlements,  and  that  where  the  insertion  of 
"  usual  powers "  is  directed  in  a  settlement,  the  Court  will,  in  the 
absence  of  any  special  directions,  insert  no  special  powers,  but  allow  the 
statutory  powers  to  come  into  operation. 

Where  trusts  are  created  by  words  of  reference  to  other  trusts,  it  is 
usual  to  insert  a  proviso  that  charges  on  the  estate  shall  not  be  increased 
or  multiplied ;  but  if  the  clause  is  omitted,  the  Court  will  consider  the 
question  whether  it  was  the  intention  of  the  parties  that  the  charges 
should  be  multiplied,  and,  as  a  general  rule,  the  construction  negativing 
such  an  intention  will  be  favoured  by  the  Court  (see  Hindle  v.  Taylor, 
VOL.  XIV.  19 
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1855, 5  De  G.,  M.  &  G.  577 ;  43  E.  R  994 ;  Trew  v.  Perpetual  Trustee  Co., 
[1895]  A.  C.  264;  In  re  Marquis  of  Bristol's  Settlement,  [1897]  1  Ch. 
846). 

Resulting  Trusts. — A  resulting  trust  is  said  to  arise  wherever,  upon 
a  conveyance,  devise,  or  bequest,  it  appears  that  the  grantee,  devisee,  or 
legatee  was  intended  to  take  the  legal  estate  only,  but  the  equitable 
interest  is  not  in  terms  disposed  of  in  whole  or  in  part.  In  such  a  case 
the  equitable  interest,  or  so  much  of  it  as  is  left  undisposed  of,  will 
result,  if  arising  out  of  the  real  estate  of  the  settlor,  to  him  or  his  heirs, 
and  if  out  of  personal  estate,  to  him  or  his  executor  (Lewin,  9th  ed., 
150 ;  11th  ed.,  158) ;  but  as  regards  the  heir,  if  the  interest  which  results 
to  him  is  of  a  chattel  nature,  it  will  on  his  death  devolve,  according  to 
its  character,  as  personal  estate  {ibid.). 

Where  land  is  conveyed  to  a  person  as  ostensible  purchaser,  but 
really  upon  a  trust,  it  was  formerly  considered  that  the  Statute  of  Frauds 
prevented  the  admission  of  parol  evidence  to  prove  the  trust  (Leman 
V.  Whitley,  1828,  4  Euss.  423) ;  but  in  Haigh  v.  Kaye,  1872,  L.  E.  7  Ch. 
468,  under  circumstances  very  similar  to  those  in  Leman  v.  WTiitley,  it 
was  held  that  the  principle  that  the  Statute  of  Frauds  cannot  be  used 
to  cover  a  fraud  applied,  and  parol  evidence  being  admitted  accordingly, 
a  reconveyance  was  decreed,  and  it  has  been  now  held  that  Leman  v. 
Whitley  is  to  be  treated  as  overruled  (In  re  Duke  of  Marlborough,  [1894] 
2  Ch.  133,  per  Stirling,  J.;  and  see  Boehefoucauld  v.  Boustead,  [1897] 
1  Ch.  196). 

A  devise  to  a  person  for  a  particular  purpose,  with  no  intention  of 
conferring  the  beneficial  interest,  must  be  distinguished  from  a  devise 
with  the  view  of  conferring  the  beneficial  interest,  but  subject  to  a  par- 
ticular direction.  If,  for  example,  lands  be  devised  to  A.  and  his  heirs 
upon  trust  to  pay  debts,  a  trust  is  created,  and  the  residue  results  to  the 
heir ;  but  if  the  devise  be  to  A.  and  his  heirs  charged  with  debts,  the 
intention  is  to  devise  beneficially  subject  to  the  charge,  and  the  devisee 
will  take  whatever  remains  after  the  charge  has  been  satisfied  {King  v. 
Denison,  1813,  1  Ves.  &  Bea.  272 ;  35  E.  E.  102  ;  12  E.  E.  227,  per  Lord 
Eldon ;  In  re  Croome,  59  L.  T.  N.  S.  582 ;  61  L.  T.  N.  S.  814).  [A  gift  by 
will  to  trustees  on  trust  to  sell,  and  out  of  the  proceeds  pay  funeral  and 
testamentary  expenses,  debts,  and  legacies,  and  with  no  declaration  of 
any  other  trust  and  no  residuary  gift,  creates  a  resulting  trust  of  the 
surplus  {In  re  West,  [1900]  1  Ch.  84).]  The  general  principle  in  all 
such  cases  is  that  the  Court  regards  the  general  scope  of  the  instrument 
rather  than  technicalities  of  language,  and  having  ascertained  the  general 
scope,  infers  therefrom  the  probable  intention  of  the  maker.  Where, 
for  example,  by  a  creditors'  deed  the  business  and  property  of  a  firm 
were  assigned  to  trustees  upon  trust  to  carry  on  the  business,  or  sell  and 
dispose  of  the  assets,  and  pay  and  divide  the  clear  residue  of  the  profits 
and  moneys  among  the  creditors  in  rateable  proportion,  according  to  the 
amounts  of  the  debts,  it  was  held  by  the  House  of  Lords  that  by  the  form 
of  the  deed  there  was  no  resulting  trust  of  any  possible  surplus  in  favour 
of  the  assignors  {Stoi-ey  v.  Cooke,  [1891]  A.  C.  297);  and  where  a  society 
was  formed  for  the  purpose  of  providing,  by  the  subscriptions  of  members, 
annuities  for  their  widows  proportionate  to  the  amount  of  the  subscrip- 
tions, and,  all  the  members  and  annuitants  having  died,  there  remained 
a  surplus  fund  unexpended,  it  was  held  that  there  was  no  resulting 
trust  in  favour  of  the  representatives  of  deceased  members,  but  the  fund 
went  to  the  Crown  as  bona  vacantia  {Cunnack  v.  Edwards,  [1896]  2  Ch. 
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(C.  A.)  679,  reserving  Chitty,  J.,  [1895]  1  Ch.  489 ;  In  re  Higginson, 
[1899]  1  Q.  B.  325).  [The  case  of  Cunnack  v.  Edwards  has  been  distin- 
guished and  said  to  turn  upon  the  construction  of  the  rules  of  the 
society  for  thereunder,  subscribing  members  parted  once  and  for  all  with 
their  subscriptions  for  the  benefit  of  others,  and  in  the  case  of  the  dis- 
solution of  a  trade  union  the  fund  was  distributable  among  the  members 
{In  re  Printers  and  Transferers  Society,  [1899]  2  Ch.  184).  Money  sub- 
scribed for  the  benefit  of  persons  who  die  before  its  application  results 
to  the  subscribers  (In  re  Trust  of  the  Abbot  Fund,  [1900]  2  Ch.  326 ;  see 
OBrien  v.  M'Meel,  [1898]  1  I.  R.  366).  But  the  unexpended  balance  of 
a  fund  contributed  for  the  education  of  a  family  of  children  was  held 
not  to  result  but  to  belong   to  them  {In  re  Andrew's  Trust,  [1905] 

2  Ch.  48).] 

It  is  also  a  general  rule  that  the  heir  is  not  to  be  excluded  from 
the  resulting  trust  on  bare  conjecture,  and  the  circumstance  that  a 
legacy  is  bequeathed  to  him  will  not  alone  prevent  a  trust  from 
resulting.  As  a  trust  of  this  kind  results  from  presumption  of  law, 
it  may  be  rebutted  by  parol  evidence,  but  the  precise  nature  of  the 
evidence  so  admissible  has  not,  it  would  seem,  been  clearly  indicated. 
A  resulting  trust  also  arises  where  the  conveyance,  devise,  or  bequest  is 
"upon  trust,"  and  no  trust  is  declared  {Dawson  v.  Clarke,  1811,  18  Ves. 
254;  34  E.  R.  311;  11  R.  R.  188;  per  Lord  Eldon;  Barrs  v.  Fewke, 
1864,  2  H.  &  M.  60;  71  E.  R.  382);  or  where  the  gift  is  upon  trusts 
which  are  too  vague  to  be  executed,  as,  for  example,  a  trust  for  "  mis- 
sionary purposes "  {Scott  v.  Brownrigg,  1882,  9  L.  R.  Ir.  246) ;  and 
see  In  re  King,  1880,  21  L.  R.  Ir.  273,  278 ;  Fenton  v.  Nevin,  1893, 

3  L.  R.  Ir.  478) ;  but  although  the  introduction  of  the  words  "  upon 
trust "  may  be  strong  evidence  of  the  intention  not  to  confer  a  beneficial 
interest,  yet  that  construction  may  be  negatived  by  the  context,  or  the 
general  scope  of  the  instrument  {Dawson  v.  Clarke,  1811,  18  Ves.  247, 
257 ;  34  E.  R.  311 ;  11  R.  R.  188). 

In  the  absence  of  the  use  of  the  words  "  trust  "  or  "  trustee,"  it  may 
be  possible  for  the  Court  to  collect  an  intention  that  the  devisee  or 
legatee  should  be  a  trustee,  as,  for  instance,  where  there  is  a  direction 
that  the  devisee  shall  be  allowed  all  his  costs  and  expenses  {Saltmarsh 
\:  Barrett,  1861,  3  De  G.,  F.  &  J.  279;  see  Williams  v.  Bottle,  1875, 
L.*R.  7  H.  L.  606 ;  45  E.  R.  885). 

Where  there  is  a  devise  of  real  estate  upon  trust  to  sell  for  a 
particular  purpose,  which  either  wholly  fails  or  does  not  exhaust  the 
proceeds,  the  unapplied  part,  whether  the  estate  has  been  actually 
sold  or  not,  will  result  to  the  testator's  heir,  and  not  to  his  next-of- 
kin,  and  if  the  testator  was  seised  of  the  estate  ex  parte  maternd, 
the  undisposed-of  interest  will  result  to  the  maternal  heir.  The  opera- 
tion of  the  rule  will  not  be  prevented  even  by  an  express  declaration 
that  the  proceeds  of  the  sale  shall  be  considered  as  part  of  the  testator's 
personal  estate;  such  a  direction  is  construed  as  extending  to  the 
purposes  of  the  will  only.  There  was  formerly  considerable  doubt 
whether]; the  real  estate  which  in  this  way  resulted  to  the  heir  was 
in  his  hands  to  be  regarded  as  realty  or  personalty,  so  as  to  devolve 
on  his  death  on  his  real  or  personal  representatives,  but  it  is  now 
clearly  settled  that  the  heir  takes  the  property  "  as  he  finds  it,"  that 
is  to  say,  impressed  with  a  trust  for  conversion  into  personalty,  and 
therefore  as  personalty,  if  the  purposes  for  which  the  conversion  was 
directed  have  only  partially  failed,  but  as  realty  if  the  purposes  have 
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wholly  failed  so  that  no  conversion  is  required  (see  Jarman  on  Wills, 
596,  597  ;  and  Li  re  Bicherson,  Scales  v.  Heyhoe,  [1892]  1  Ch.  379). 

The  principles  which  are  thus  applied  in  the  case  of  a  devise  of  real 
estate  in  trust  for  sale  are  applicable  conversely  to  a  gift  of  money  to 
be  laid  out  in  the  purchase  of  land,  to  be  settled  to  uses  which  wholly 
or  partially  fail  to  take  effect,  and  in  such  a  case  the  undisposed-of 
interest  in  the  money,  or  estate  if  purchased,  will  result  to  the  testator's 
7iext-of-kin  {Curteis  v.  Wormald,  1878,  10  Ch.  D.  172),  who  will  take  it 
as  they  find  it,  and  if  the  next-of-kin,  having  so  become  entitled  to  a 
freehold  estate,  die,  there  is  no  equity  to  change  the  freehold  interest 
into  anything  else  on  his  death,  but  it  will  go  to  the  devisee  of  his  real 
estate,  or  to  his  heir-at-law  if  he  has  not  devised  it,  and  will  pass  as 
real  estate  {Curteis  v.  Wormald,  1878,  10  Ch.  D.  172,  per  Jessel,  M.R.). 

Where  a  will  or  deed  operates  as  an  execution  of  a  general  power 
of  appointment,  and  the  purposes  of  the  appointment  fail  in  part,  it 
may  be  matter  of  difficulty  to  determine  whether  the  part  undisposed  of 
results  to  the  donee  of  the  power  or  passes  to  those  entitled  in  default 
of  appointment.  The  general  rule  on  the  subject  is  stated  by  Lord  St. 
Leonards  to  be  that  where  there  is  a  power  to  appoint  a  settled  fund, 
the  execution  of  the  power  takes  the  part  appointed  entirely  out  of 
the  settlement.  Although,  therefore,  the  beneficial  interest  in  the  fund 
is  not  in  terms  expressly  disposed  of,  yet  there  can  be  no  resulting 
trust  for  the  benefit  of  any  person  under  the  deed  creating  the  power,  for 
when  the  fund  is  appointed  it  must  be  considered  as  if  it  had  never 
been  comprised  in  the  trust,  because  it  is  absolutely  taken  out  of  it 
by  the  execution  of  the  power  (Sugd.  on  Powers,  8th  ed.,  p.  467).  In 
all  cases  of  this  class  the  question  is  one  of  intention,  namely,  whether 
the  donee  of  the  power  meant,  by  the  exercise  of  it,  to  take  the  property 
dealt  with  out  of  the  instrument  creating  the  power  for  all  purposes, 
or  only  for  the  limited  purpose  of  giving  effect  to  the  particular  dis- 
position expressed  {In  re  Be  Lusi's  Trusts,  1879,  L.  R.  3  Ir.  232,  237; 
Coxen  V.  Bowland,  [1894]  1  Ch.  406  ;  In  re  Marten,  [1902]  1  Ch.  314). 
Accordingly,  if  a  feme  covert  has  in  certain  events  which  occur  a  power  to 
appoint  a  settled  fund  by  will,  and  she  appoints  executors  and  directs 
them  to  apply  the  fund  in  payment  of  legacies  which  do  not  exhaust 
it,  or  fail,  the  executors  hold  the  surplus  in  trust,  not  for  the  persons 
entitled  under  the  settlement  in  default  of  appointment,  but  as  part 
of  the  personal  estate  of  the  donee  of  the  power  {Brickenden  v. 
Williams,  1869,  L.  R.  7  Eq.  310). 

The  principle  applies  equally  to  real  estate,  and  realty  appointed 
under  a  general  power  to  trustees  for  purposes  which  fail  will  result 
to  the  appointor  and  go  as  part  of  his  realty  {In  re  Van  Hagan, 
1880,  16  Ch.  D.  (C.  A.)  18).  Where  under  a  testamentary  power  an 
appointment  is  made  to  an  intended  beneficiary  without  the  inter- 
position of  any  trustee,  on  the  death  of  the  appointee  in  the  lifetime 
of  the  donee  of  the  power  the  appointment  wholly  fails,  and  the 
appointed  funds  will  revert  to  the  persons  entitled  in  default  of 
appointment  {In  re  Davies'  Trusts,  1792,  L.  R.  13  Eq.  163;  In  re 
I)e  Lusi's  Trusts,  L.  R.  3  It.  232 ;  In  re  Boyd,  [1897]  2  Ch.  232). 

The  case  of  resulting  trust  is  to  be  distinguished  from  that  of  a 
devise,  subject  to  a  particular  charge  which  either  wholly  or  partially 
fails.  If  the  devise  to  a  particular  person,  or  for  a  particular  purpose, 
be  intended  by  the  testator  to  be  an  exception  from  the  gift  to  the 
residuary  devisee,  the  heir  takes  the  benefit  of  the  failure ;  but  if  it  be 
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intended  to  be  a  charge  only  upon  the  estate  devised,  and  not  an 
exception  from  the  gift,  the  devisee  will  be  entitled  to  the  benefit 
of  the  failure  {Cooke  v.  The  Stationers'  Company,  1831,  3  Myl.  &  K. 
264 ;  40  E.  R.  100 ;  41  R.  R.  67) ;  and  so  under  a  devise  to  A.  charged 
with  a  legacy  to  B.  provided  B.  attain  the  age  of  twenty- one,  if  B.  dies 
without  attaining  that  age,  the  devise  is  absolute  in  A.,  and  the  will  is 
to  be  read  as  if  the  legacy  to  B.  had  never  been  mentioned. 

In  the  case  of  charitable  legacies,  there  has  been  much  discussion 
how  far  the  distinction  is  adverted  to  (see  the  principle  discussed  in 
Lewin  on  Trusts,  9th  ed.,  pp.  163,  164;  11th  ed.,  pp.  173,  174).  The 
better  opinion  is  that  it  matters  not  in  what  way  the  failure  of  the 
legacy  arises,  whether  by  lapse  or  the  unlawfulness  of  the  object ;  and 
"  if  an  estate  is  devised,  charged  with  legacies  and  the  legacies  fail,  no 
matter  Jwiv,  the  devisee  shall  have  the  benefit  of  it,  and  take  the  estate  " 
{Kennell  v.  Ahhott,  1799,  4  Ves.  811;  31  E.  R.  416;  4  R.  R.  351,  per 
Lord  Alvanley;  Fish  v.  A.-G.,  L.  R.  4  Eq.  521 ;  Daivson  v.  Small,  1874, 
L.  R.  18  Eq.  114 ;  In  re  Bogerson,  [1901]  1  Ch.  715). 

As  a  general  rule,  if  a  testator  directs  his  lands  to  be  sold,  and 
afterwards  makes  a  general  bequest  of  all  his  'personal  estate,  any  part 
of  the  proceeds  of  the  sale  undisposed  of  will  not  form  part  of  the 
residuary  fund ;  for  a  testator's  "  personal  estate  "  is  primd  facie  con- 
fined to  property  which  is  personalty  at  the  time  of  the  testator's  death  ; 
but  the  intention  of  converting  the  property  absolutely  by  the  sale, 
so  as  to  make  the  proceeds  undisposed  of  by  the  will  pass  as  "  personal 
estate,"  may  be  collected  from  the  terms  of  the  will ;  and  the  blending 
of  the  real  and  personal  estate  into  one  fund  is  regarded  as  a  circum- 
stance favouring  that  construction  (see  Maughain  v.  Mason,  1813, 1  V.  & 
B.  410;  35  E.  R.  159;  12  R.  R.  251;  Jarman  on  Wills,  4th  ed.,  i.  632, 
644;  Watson,  116,  117). 

An  exception  from  the  ordinary  law  of  resulting  trusts  exists  in  the 
case  of  settlements  to  charitable  purposes.  Where  a  testator  or  settlor 
makes  a  valid  gift,  and  expresses  a  general  intention  in  favour  of 
charity,  but  either  particularises  no  objects,  or  such  as  do  not  exhaust 
the  proceeds,  the  Court  takes  upon  itself  the  execution  of  the  general 
intention  by  declaring  the  particular  purposes  to  which  the  fund  is  to 
be  applied,  in  lieu  of  decreeing  a  resulting  trust  {A.-G.  v.  Mayor  of 
Bristol,  1820,  2  Jac.  &  W.  319 ;  37  E.  R.  640 ;  22  R.  R.  136 ;  Briscoe  v. 
Jackson,  1887,  35  Ch.  D.  (C.  A.)  460).  A  gift  to  a  particular  charity 
which  exists  at  the  date  of  the  will,  but  is  dissolved  in  the  testator's 
lifetime,  is  as  much  a  lapse  as  a  gift  to  a  man  who  has  ceased  to  exist 
{Fisk  V.  A.-G.,  L.  R.  4  Eq.  521 ;  In  re  Bymcr,  [1895]  1  Ch.  (C.  A.)  19; 
In  re  Davis,  [1902]  1  Ch.  876) ;  but  where  a  charity  fails  after  the 
death  of  the  testator,  but  before  the  legacy  is  paid,  there  is  no  lapse, 
and  the  legacy  must  be  applied  cy-pr^s  {In  re  Slevin,  [1891]  2  Ch.  236). 
Where  a  fund  was  given  to  trustees  for  education  in  the  United  States, 
and  the  United  States  repudiated  the  gift,  the  fund  was  not  applied  to 
other  charitable  objects,  but  fell  into  the  residue  {JVcw  v.  Bonaker,  1867, 
L.  R.  4  Eq.  655). 

So  again  if  lands,  or  the  rents  and  profits  of  lands,  are  devoted  by 
a  settlement  to  purposes  which  at  the  time  exhaust  the  whole  income, 
but,  in  consequence  of  an  increase  in  the  value  of  the  estate,  an  excess 
of  income  subsequently  arises,  the  surplus,  instead  of  resulting,  is 
applicable  as  an  accretion  to  the  charitable  gift  (see  White  and  Tudor's 
Leaclhig  Cases,  3rd  ed.,  p.  52 ;  Tyssen  on  Charitable  Bequests,  p.  244). 
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On  the  other  hand,  if  the  settlor  does  not  give  the  land,  or  the 
whole  of  the  rents,  but,  after  stating  the  property  to  be  of  a  certain 
value,  devotes  part  only  to  the  charity,  the  residue  will  then  result  to 
the  heir-at-law  in  the  ordinary  way  (see  A,-G.  v.  Mayor  of  Bristol,  1820, 
2  Jac.  &  W.  294,  308 ;  37  E.  R.  640 ;  22  R.  R.  136). 

A  resulting  trust  may  also  arise  where  a  person  purchases  property 
in  the  name  of  a  third  person ;  but  here  an  important  distinction  occurs, 
according  as  the  third  person  is  a  stranger  to,  or  is  a  child,  wife,  or  a  near 
relative  [to  whom  he  stands  in  loco  parentis]  of,  the  purchaser.  [But  a 
sister-in-law  is  not  such  a  near  relative,  where  e.g.  A.  takes  out  a  policy 
on  his  own  life  "for  behoof  of  B."  B.  being  A.'s  sister-in-law,  the 
policy  results  to  A.'s  executors  on  his  death  {In  re  A  Policy,  No.  6402, 
[1902]  1  Ch.  282).]  Where  the  third  person  is  a  stranger,  then  whether 
the  property  be  realty  or  personalty,  as,  for  example,  a  bond  taken  in 
his  name,  the  equitable  ownership  results  to  the  person  by  whom  the 
money  is  paid.  Where  two  persons  join  in  a  purchase,  and  take  the 
conveyance  in  their  own  names  as  joint  tenants,  then  the  conclusion 
of  law  depends  upon  whether  they  contributed  the  purchase-money 
equally  or  unequally.  If  the  contributions  are  equal,  in  the  absence 
of  special  circumstances  (as,  for  instance,  where  the  purchasers  are 
partners  in  trade,  so  that  the  maxim  Jus  accrescendi  inter  mercatores 
locum  non  habet  is  applicable),  no  resulting  trust  will  arise ;  but  if  the 
contributions  are  unequal,  a  trust  results  in  proportion  to  the  amounts 
contributed  {Lake  v.  Gibson;  Lake  v.  Craddock,  1729,  3  P.  Wms.  158). 
[The  principle  has  been  applied  to  a  money  bond  and  therefore  accord 
and  satisfaction  pleaded  as  to  one  of  the  plaintiffs  was  held  not  a  good 
plea  as  to  the  other  {Steeds  v.  Steeds,  1889,  22  Q.  B.  D.  537 ;  Powell  v. 
Brodhurst,  [1901]  2  Ch.  160).] 

Where  a  purchase  of  land  is  made  in  the  name  of  one  man,  but 
really  for  the  benefit  of  another,  inasmuch  as  the  Statute  of  Frauds 
does  not  affect  trusts  arising  by  operation  or  construction  of  law,  the 
real  purchaser  may  prove  his  payment  of  the  purchase-money  by  parol, 
even  though  the  deed  states  otherwise.  In  the  old  case  of  Bartlett  v. 
Pickersgill,  1760,  1  Eden,  515;  28  E.  R.  785;  4  East,  576  w.,  it  was 
held  that  where  an  estate  was  purchased  by  an  agent,  and  no  part  of 
the  consideration  paid  by  the  employer,  parol  evidence  could  not  be 
admitted;  for  though  an  agent  was  a  trustee  in  equity,  yet  the  trust 
was  one  arising  ex  contractu,  and  it  was  held  that  though  the  agent  was 
indicted  for  perjury  in  denying  his  character,  and  convicted,  the  Court 
could  not  decree  the  trust ;  but  this  decision  is  inconsistent  with  the 
rule  that  the  Court  will  not  allow  the  Statute  of  Frauds  to  be  made  an 
instrument  of  fraud  {Heard  v.  Pilley,  1869,  L.  R.  4  Ch.  548,  at  p.  553, 
per  Giffard,  L.J.),  and  it  has  now  been  distinctly  overruled  {Rochefoucauld 
V.  Boustead,  [1897]  1  Ch.  (C.  A.)  196,  206).  Where  a  father  purchases 
in  the  name  of  his  child,  the  presumption  of  law  is  not  that  the  child 
holds  on  a  trust  for  the  father,  but  that  the  intention  was  to  make  a 
provision  or  advancement  for  the  benefit  of  the  child  {Dyer  v.  Dyer, 
1788,  2  Cox,  94;  30  E.  R.  42;  2  R.  R.  14;  S.  C.  1  Watk.  Cop.  218, 
where  the  grounds  of  the  doctrine  are  explained  by  Eyre,  C.B.);  and 
this  presumption  is  not  affected  by  the  fact  that  the  child  is  an  infant, 
or  that  the  property  purchased  is  reversionary,  or  that  the  purchase 
is  not  in  the  sole  name  of  the  child,  but  in  the  joint  names  of  father  and 
child;  and  even  in  the  case  of  a  purchase  in  the  joint  names  of  the 
child  and  a  stranger,  the  right  of  the  child  is  established,  but  the 
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stranger  will  so  far  as  the  legal  estate  is  vested  in  him,  be  a  trustee 
thereof  for  the  father  (JIayes  v.  Kingdome,  1661,  1  Vern,  34;  23  E.  K. 
288;  Lamplugh  v.  Lamplugh,  1709,  1  P.  Wms.  112;  24  E.  E.  316; 
Kingdon  v.  Bridges,  1688,  2  Vern.  67;  23  E.  K.  653). 

The  fact  that  the  child  in  whose  name  the  purchase  is  taken  has 
been  already  provided  for,  will  go  far  to  rebut  the  presumption  of 
further  advancement ;  but  it  is  not  per  se  sufficient,  and  requires  the 
aid  of  some  additional  circumstance  tending  to  this  conclusion  (see 
Pole  V.  Pole,  1  Yes.  76 ;  27  E.  R  901). 

The  presumption  in  favour  of  the  child  will  prevail  even  where  the 
father,  having  purchased  in  the  name  of  the  son,  who  is  an  adidt,  retains 
the  possession  and  exerts  other  acts  of  ownership  {Grey  v.  Grey,  1677, 
2  Sw.  596) ;  or  where  the  father  effects  a  policy  of  assurance  on  his  own 
life  in  the  name  of  the  child,  and  himself  pays  the  premiums  and  retains 
the  policy  until  his  death  {In  re  Eichardson,  47  L.  T.  N.  S.  514); 
but  where  the  son  alone  entered  into  a  contract  to  purchase  a  business, 
the  purchase-money  being  payable  by  instalments,  and  the  father 
paid  a  sum  in  cash,  and  the  rest  was  secured  by  the  joint  and 
several  promissory  notes  of  the  father  and  son,  it  was  held  that  the 
case  was  one  of  suretyship,  and  not  of  advancement  {In  re  Whitehouse, 
1887,  37  Ch.  D.  683). 

As  the  question  is  one  of  intention,  facts  antecedent  to  or  contempor- 
aneous with  the  purchase,  or  so  immediately  after  it  as  to  constitute 
part  of  the  same  transaction,  may  properly  be  put  in  evidence  for  the 
purpose  of  rebutting  the  presumption  (Lewin,  9th  ed.,  184  et  seq., 
10th  ed.  187). 

Thus  where  a  father  purchased  a  copyhold  cottage  in  the  name  of 
his  son,  and  served  a  notice  on  the  tenant  with  a  view  of  taking 
possession,  but  afterwards  waived  it,  and  received  an  increased  rent 
during  his  life,  it  was  held  that  the  purchase  was  not  an  advancement 
{Stock  v.  M'Avoy,  1872,  L.  E.'  15  Eq.  55) ;  and  evidence  having  been 
given  that  the  father  said  it  should  be  his  son's  after  his  own  death, 
Wickens,  V.-C,  observed :  "  If  the  son  is  a  trustee  at  all,  he  is  wholly  a 
trustee "  {ibid.  58) ;  and  the  like  was  held  where  a  father  transferred 
shares  in  companies  into  his  son's  name  for  the  purpose  of  qualifying 
him  as  a  director  {In  re  Gooch,  62  L.  T.  N.  S.  384,  following  Childers  v. 
Childers,  1857,  1  De  G.  &  J.  482  ;  44  E.  E.  810). 

The  son,  however,  may  produce  parol  evidence  to  prove  the  intention 
of  advancement,  and  d  fortiori  such  evidence  is  admissible  on  his  side, 
as  it  tends  to  support  both  the  legal  operation  and  equitable  presump- 
tion of  the  instrument  {Taylor  v.  Taylor,  1737,  1  Atk.  386  ;  26  E.  E.  247 ; 
Lamplugh  v.  Lamplugh,  1709, 1  P.  Wms.  113  ;  24  E.  E.  316) ;  and  the 
subsequent  acts  and  declarations  of  the  father,  though  they  cannot  be 
used  in  his  favour,  may  be  used  against  him  by  the  son  {Redington  v. 
Redington,  1840,  3  Eidg.  195,  197;  Sidmouth  v.  Sidmouth,  1840,  2  Beav. 
455;  48  E.  E.  1254;  50  E.  E.  235;  Stock  v.  M'Avoy,  1872,  L.  E.  15 
Eq.  55). 

The  presumption  of  advancement  extends  to  the  case  of  an  illegiti- 
mate son,  to  a  daughter  equally  with  a  son,  and  to  a  wife  or  near 
relative,  such  as  a  grandchild  or  nephew,  to  whom  the  purchaser  has 
placed  himself  in  loco  parentis.  [See  now  sec.  2  of  the  Deceased 
Wife's  Sister's  Marriage  Act,  7  Edw.  vii.  c.  7.]  The  doctrine  has  been 
applied  to  the  case  of  an  investment  by  a  husband  in  the  joint  names 
of  himself,  his  wife,  and  strangers  {In  re  Eykyns  Trusts,  1877,  6  Ch.  D. 
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115),  and  to  a  transfer  of  stock  into  the  joint  names  of  a  married 
daughter  of  the  transferor  and  her  husband  {Batstone  v.  Salter,  1875, 
L.  R.  10  Ch.  431).  The  doctrine,  however,  will  not.  apply  to  a  deceased 
wife's  sister  with  whom  the  ceremony  of  marriage  has  been  gone 
through  [prior  to  August  28,  1907]  {Soar  v.  Foster,  1858,  4  Kay  &  J. 
152 ;  70  E.  R.  64). 

II.  The  Tkustee. 

Competency  of  the  Trustee. — The  question  of  the  competency  of  the 
trustee  is  of  great  importance.  The  general  rule  is  that  he  should  be 
"  a  person  capable  of  taking  and  holding  the  legal  estate,  and  possessed 
of  natural  capacity  and  legal  ability  to  execute  the  trust,  and  domiciled 
within  the  jurisdiction  of  a  Court  of  equity  "  (Lewin,  28).  But  even  if 
these  conditions  are  fulfilled,  practical  objections  may  arise. 

Thus  although  the  Sovereign  may  sustain  the  character  of  a  trustee, 
as  regards  capacity  to  take  the  estate  and  execute  the  trusts,  the  cestui 
que  trust  might  experience  difficulty  in  enforcing  the  trust.  A  body 
corporate,  whether  civil  or  ecclesiastical,  is  compellable  in  equity  to 
carry  a  trust  into  execution,  but  it  is  only  in  the  case  of  public  or  elee- 
mosynary trusts  that  a  corporation,  as  a  general  rule,  can  conveniently 
act  as  trustee.  Moreover,  real  estate  cannot  be  conveyed  to  a  corpora- 
tion upon  any  trust  without  the  license  of  the  Crown.  [Since  the 
Bodies  Corporate  (Joint  Tenancy)  Act,  1899  (62  &  63  Vict.  c.  20),  which 
empowered  a  body  corporate  to  hold  in  joint  tenancy  the  usual  power  to 
appoint  a  new  trustee  is  well  exercised  by  appointing  a  limited  com- 
pany (as  it  is  empowered  to  hold  land  without  license  in  mortmain) 
to  act  jointly  with  the  surviving  trustee  (In  re  Thompson's  Settlement, 
[1905]  1  Ch.  229).]  A  married  woman,  though  possessed  of  sufficient 
discretion  to  act  as  a  trustee,  was,  previously  to  the  Married  Women's 
Property  Act,  1882,  subject  to  so  many  disabilities  and  inconveniences 
in  the  execution  of  the  trust,  by  reason  of  her  being  unable,  without 
the  concurrence  of  her  husband,  to  pass  the  legal  estate  or  give  a 
receipt  for  purchase-money,  or  to  do  other  requisite  acts  that  her 
appointment  as  a  trustee  was  most  undesirable ;  and  although  the 
husband  was  liable  for  her  breaches  of  trust,  including  those  arising 
from  her  negligence  (Bahin  v.  Hughes,  1886,  31  Ch.  D.  390),  yet  this 
liability  on  his  part  did  not  counterbalance  the  inconveniences  referred 
to.  The  incapacity  of  a  married  woman  appointed  a  trustee  of  real 
estate  to  pass  the  legal  estate  otherwise  than  with  the  concurrence  of 
her  husband  and  by  deed  acknowledged,  was  not  removed  by  the  Married 
Women's  Property  Act,  1882,  which  did  not  confer  upon  a  feme  covert 
any  power  to  convey  real  estate  which  is  not  her  separate  property 
(In  re  Harhness  &  Allsopp's  Contract,  [1896]  2  Ch.  358),  [though 
she  was  competent  to  reconvey  under  sec.  16  Trustee  Act,  1893  (In 
re  H&wgate  &  Osborns  Co7itract,  [1902]  1  Ch.  451).  But  by  the 
Married  Women's  Property  Act,  1907,  7  Edw.  vii.  c.  7,  s.  1  (1),  a 
married  woman  is  enabled  without  her  husband  to  dispose  of  or  to 
join  in  disposing  of  real  or  personal  property  held  by  her  sole  or  jointly 
with  any  other  person  as  trustee  or  personal  representative  in  like 
manner  as  if  she  were  a  feme  sole,  and  by  subs.  (2)  all  such  disposi- 
tions made  after  the  31st  December  1882,  whether  before  or  after  the 
passing  of  this  Act,  (August  21,  1907)  are  validated.] 

It  is  not  desirable  to  appoint  a,  feme  sole  to  be  trustee  because  of 
the  inconveniences  which  might  arise  in  the  event  of  her  marrying,  and 
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also  because,  from  want  of  business  habits,  female  trustees  are  as  a  rule 
placed  at  a  disadvantage  (see  Mara  v.  Browne,  [1895]  2  Ch.  69,  per 
North,  J.).  The  Court  at  one  time  refused  to  appoint  Q,feme  sole  to  be 
a  trustee,  but  in  more  recent  times  such  appointments  have  been  made 
by  the  Court;  and  in  the  case  of  In  re  Peake's  Settled  Estates,  [1894] 
3  Ch.  520,  North,  J.,  refused  in  the  first  instance  to  confer  upon  two 
ladies,  a  widow  and  a  spinster,  trustees  of  a  will,  authority  to  sell  the 
devised  estates,  but  subsequently,  upon  evidence  showing  that  other 
suitable  trustees  could  not  be  induced  to  act,  his  lordship  made  the 
order,  subject  to  the  approval  of  the  Court  being  obtained  in  the  case 
of  each  sale.  [There  is  no  rule  now  that  a  woman  will  not  be  appointed 
unless  another  person  willing  to  take  office  cannot  be  found  {In  re 
Dicld7ison's  Trusts,  [1902]  W.  N.  104).] 

An  alien  was  formerly  precluded,  by  the  policy  of  the  law,  from 
being  a  trustee  in  respect  of  freeholds  or  chattels  real,  though  in  respect 
of  chattels  personal  there  was  never  any  objection  to  the  ability  of  an 
alien  friend  to  take  or  hold  the  property  (Lewin,  39).  Now,  by  the 
Naturalisation  Act,  1870  (33  Vict.  c.  14),  s.  1,  an  alien  may  acquire, 
hold,  and  dispose  of  property  of  every  description  in  the  same  manner 
as  if  he  were  a  natural-born  subject,  and  there  is  now  no  objection  to 
an  alien  as  trustee  unless  he  be  domiciled  abroad,  and  so  not  amenable 
to  the  jurisdiction  of  the  Court.  Cestuis  que  trust  are  not,  as  such, 
incapacitated  from  being  trustees,  though,  from  the  necessary  conflict 
in  their  case  between  duty  and  interest,  they  are  not  fit  persons  for  the 
office;  but  there  is  no  positive  legal  objection  to  appointing  either 
a  cestui  que  trust,  or  the  husband  of  a  cesttd  que  trust,  or  a  relative,  to 
be  a  trustee,  and  reluctant  as  the  Court  is  to  appoint  such  persons, 
it  has  been  often  constrained  to  do  so  by  reason  of  the  difficulty 
experienced  in  finding  other  persons  who  will  accept  the  office. 

In  cases  under  the  Settled  Land  Act  it  is  a  settled  rule  of  the  Court 
not  to  appoint  either  the  tenant  for  life  or  his  solicitor  to  be  a  trustee 
of  the  settlement  {In  re  Kemps  Settled  Estates,  1883,  24  Ch.  D.  485 ; 
In  re  Earl  of  Stamford,  [1896]  1  Ch.  288).  The  solicitor  to  the  tenant 
for  life  has,  however,  been  appointed  in  special  circumstances  {In  re 
Marquis  of  Aileslury,  [1893]  2  Ch.  245  ;  In  re  Earl  of  Stamford,  supra) ; 
and  a  hond-fde  appointment  out  of  Court  by  a  tenant  for  life  of  her 
own  solicitor  to  be  trustee  will  not  be  declared  invalid  {In  re  Earl  of 
Stamford).  So  where  a  solicitor  was  sole  surviving  trustee  of  a  will, 
and  acted  for  the  trust,  the  Court  refused  to  sanction  the  appointment 
of  his  son  and  partner  to  be  a  co-trustee  with  him,  but  intimated  that 
such  an  appointment,  if  lond  fide  made  out  of  Court,  would  have  been 
good  {In  re  Norris,  Allen  v.  Norris,  1884,  27  Ch.  D.  333). 

An  infant  is  said  altogether  to  lack  capacity  to  be  a  trustee  (Lewin, 
9th  ed.,  p.  36),  and  a  trust  which  requires  the  exercise  of  discretion 
on  his  part  cannot  be  executed  by  him  (Simpson,  2nd  ed.,  p.  41);  a 
further  objection  to  his  appointment  as  trustee  is  that  he  cannot  be  made 
liable  for  a  breach  of  trust  (Lewin,  9th  ed.,p.  38 ;  11th  ed.,  p.  39),  unless 
it  is  a  continuing  breach  in  which  he  acquiesces  after  attaining  majority. 
He  is,  however,  liable  for  a  breach  committed  after  he  attains  twenty- 
one  (Jevon  V.  Bush,  1685, 1  Vern.  342 ;  23  E,  E.  508),  and  under  special 
circumstances  for  moneys  received  and  misapplied  during  his  infancy, 
(see  Games  v.  Applin,  1885,  31  Ch.  D.  (C.  A.)  149,  where  the  proper 
form  of  inquiry  as  to  moneys  received  by  an  infant  trustee  was 
considered  and  settled  (Seton,  6th  ed.,  p.  1121)). 
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Disclaimer. — A  man  cannot  be  compelled  to  accept  a  trust,  but 
if  he  intends  to  decline  the  office  of  trustee  and  the  execution  of  the 
trust,  he  ought,  for  his  own  protection,  to  execute  a  disclaimer  as  soon 
as  possible. 

The  disclaimer  should  be  by  deed,  for  a  deed  is  clear  evidence  and 
admits  of  no  ambiguity  {Stacey  v.  Elph,  1833,  1  Myl.  &  K.  199  ;  39  E.  R. 
655 ;  36  E.  R.  304) ;  and  the  instrument  should  not  be  in  the  form 
of  a  conveyance,  which  might  be  held  to  imply  a  previous  acceptance 
of  the  office,  for  a  person  cannot  be  allowed  to  disclaim  the  office  and 
accept  the  estate,  and  as  the  office  of  trustee  cannot  be  disclaimed  in 
part,  a  disclaimer  of  the  trusts  as  to  a  portion  only  of  the  trust  property 
will  be  ineffectual,  even  though  the  portion  not  disclaimed  be  situate 
abroad  {In  re  Lord  and  Fullerton,  [1896]  1  Ch.  (C.  A.)  228). 

A  deed,  however,  though  convenient,  is  not  essential  to  a  valid  dis- 
claimer, for  a  trust  may  be  repudiated  without  any  express  declaration ; 
and  if  a  devisee  in  trust  acts  in  such  a  way  that  it  is  clear  he  has  declined 
the  office  of  trustee,  such  conduct  will  amount  also  to  a  disclaimer 
of  the  legal  estate  (In  re  Birchall,  Birchall  v.  Ashton,  1889,  40  Ch.  D. 
(C.  A.)  436).  After  disclaimer  the  trustee  may  assist  as  agent  without 
incurring  any  responsibility ;  but  until  the  renunciation  of  the  trust 
has  been  clearly  established,  it  would  be  very  ill-advised  of  him  to  act 
ih  any  way  (see  In  re  Stevens,  [1897]  1  Ch.  422 ;  S.  C,  [1908]  1  Ch. 
(C.  A.)162). 

Where  a  married  woman  is  appointed  a  trustee  it  is  [perhaps]  open 
to  doubt  whether,  notwithstanding  the  provisions  of  the  Married  Women's 
Property  Act,  1882,  45  &  46  Vict.  c.  75,  [and  the  Married  Women's 
Property  Act,  1907,  vide  sup^a,  p.  296]  it  is  competent  to  her  to  disclaim 
otherwise  than  under  the  provisions  of  8  &  9  Vict.  c.  106,  s.  7  (extend- 
ing the  provisions  of  the  Fines  and  Recoveries  Act,  3  &  4  Will.  iv.  c.  74, 
s.  77).  The  disclaimer  by  one  trustee  vests  the  whole  legal  estate  in 
his  co-trustee,  and,  even  if  the  trust  be  accompanied  with  a  power,  the 
continuing  trustee  may  exercise  the  office,  and  administer  the  trust 
without  the  concurrence  of  the  trustee  who  has  chosen  to  disclaim  (see 
Crawford  v.  Forshaw,  [1891]  2  Ch.  (C.  A.)  261).  The  disclaimer,  when 
executed,  operates  retrospectively,  and  makes  the  other  trustee  the 
sole  trustee  ah  initio  {Peppercorn  v.  Wayman,  1852,  5  De  G.  &  Sm.  230 ; 
64  E.  R.  1094). 

Acceptance  of  Trust. — Acceptance  of  office  by  a  trustee  is,  of  course, 
best  effected  by  his  executing  the  deed  of  trust,  but  any  express  declara- 
tion of  assent  by  him  will  suffice;  and  if  he  proceeds  to  act  in  the 
execution  of  the  duties  of  the  trust,  he  will  be  deemed  to  have  accepted 
the  office.  If  the  trustee  execute  the  deed  he  should  be  careful  to  see 
that  the  recitals  are  correct,  or  the  Court  may  hold  him  liable  for  the 
consequences  (Lewin,  9th  ed.,  p.  211 ;  11th  ed.,  p.  219,  and  cases  there 
referred  to).  Renunciation  of  probate  by  an  executor  and  trustee  is  not 
per  se  disclaimer  of  the  trusts  of  the  will,  but  as  evidence  of  disclaimer 
it  is  a  circumstance  of  great  weight.  Thus  where  the  real  and  personal 
estate  were  given  together  upon  trusts  for  sale  and  conversion,  and 
application  of  the  proceeds  as  a  mixed  fund  in  paying  debts,  legacies, 
and  funeral  expenses,  and  the  same  persons  were  appointed  executors 
and  trustees,  and  the  only  executor  and  trustee  who  survived  the 
testator  renounced  probate,  it  was  held  that  there  was  conclusive 
evidence  of  a  disclaimer,  as  a  trustee,  after  renouncing  execution  of  the 
will  as  to  the  personal  estate,  could  not  carry  out  the  trusts  as  to  the 
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payment  of  the  debts  and  funeral  and  testamentary  expenses,  and  could 
not  get  rid  of  a  part  of  his  trust  in  that  way,  but  must  have  intended 
a  disclaimer  in  toto  {In  re  Gordon,  1877,  6  Ch.  D.  531). 

As  a  general  rule,  any  voluntary  interference  with  the  assets  of  a 
testator,  whether  with  or  without  probate,  will  be  treated  in  law  as  an 
acceptance  of  the  office  of  executor.  Thus  where  one  of  several  executors 
joined  in  signing  a  letter  addressed  to  persons  who  were  debtors  to  the 
estate  and  requesting  payment  by  them,  this  act  was  treated  by  the 
Court  as  evidence  that  he  had  accepted  the  office  (In  re  Stevens,  Cooke 
V.  Stevens,  [1897]  1  Ch.  422 ;  affirmed  on  other  grounds,  [1898]  1  Ch. 
162 ;  Att.-G.  V.  New  York  Breweries  Co.,  [1898]  1  Q.  B.  205 ;  and  see 
Williams  on  Executors,  9th  ed.,  p.  1736;  10th  ed.,  pp.  1434  et  seq.). 

But  a  voluntary  interference  will  not  convert  a  person  into  a  trustee 
if  such  interference  is  plainly  referable  to  some  ground  other  than  the 
part-execution  of  the  trust.  Thus  in  Stacey  v.  Elph,  1833,  1  Myl.  &  K. 
195,  an  executor  and  trustee  did  not  formally  renounce  probate  until 
after  the  death  of  the  widow,  the  acting  executrix,  nor  ever  disclaim  the 
trust  of  the  real  estate,  but  purchased  a  part  and  took  a  conveyance 
from  the  widow  as  tenant  for  life,  and  the  heir,  and  although  he  acted 
in  the  disposition  of  the  property  as  friend  or  agent  of  the  widow,  it 
was  held  that  he  had  not  assumed  the  character  of  executor  or  trustee. 

When  two  distinct  trusts  are  comprised  in  the  same  instrument  it  is 
not  competent  to  the  trustee  to  accept  one  trust  and  decline  the  other ; 
but  of  course  it  is  competent  for  a  testator  or  settlor  to  appoint  separate 
sets  of  trustees  for  separate  parts  of  the  property ;  and  this  course  may 
be  usefully  adopted  where  a  testator  has  property  in  different  countries 
(see  In  re  Lord  and  Fullerton,  [1896]  1  Ch.  (C.  A.)  228 ;  Williams  on 
Executors,  9th  ed.,  p.  203). 

Where  a  legacy,  bequeathed  to  an  executor  upon  specified  trusts,  is 
severed  by  him  from  the  general  assets  and  appropriated  to  the  specified 
purposes,  he  ceases  to  bear  the  character  of  executor  and  becomes  a 
trustee  {Phillippo  v.  Munnings,  1837,  2  Myl.  &  Cr.  389 ;  40  E.  R.  658  ; 
45  R.  R.  63 ;  and  see  Williams  on  Executors,  9th  ed.,  pp.  1927  et  seq. ; 
10th  ed.,  p.  1660?i.);  [but  apart  from  special  circumstances  executors  are 
not  to  be  regarded  as  express  trustees  {In  re  Lacy,  [1899]  2  Ch.  149)]. 

A  trustee  who  has  accepted  the  office  must  bear  in  mind  that  he  has 
not  to  sleep  upon  it,  but  is  required  to  take  an  active  part  in  the  execu- 
tion of  the  trust.  The  law  knows  no  such  person  as  a  passive  trustee. 
If,  therefore,  an  unprofessional  person  be  associated  in  a  trust  with  a 
professional  one,  he  must  not  assume  that  because  the  solicitor  is  more 
conversant  with  business  and  legal  technicalities,  the  administration  of 
the  trust  may  be  safely  confided  to  him  (Lewin,  217;  11th  ed.,  221  et  seq. ; 
In  re  Turner,  [1897]  1  Ch.  536). 

A  trustee  is  also  bound  to  take  all  steps  necessary  for  the  protection 
of  the  trust  property,  and  if  for  that  purpose  he  brings  an  action  under 
the  advice  of  counsel,  although  he  is  not  absolutely  indemnified  by  such 
advice  from  liability  to  the  costs  of  the  action  as  between  himself  and 
his  cestui  que  trust,  such  advice  will  go  far  to  justify  the  proceedings  if 
instituted  bond  fide  {Stott  v.  Milne,  1884,  25  Ch.  D.  (C.  A.)  710;  In  re 
Beddoe,  [1893]  1  Ch.  (C.  A.)  547,  558);  [but  the  general  principle  is  that 
the  Court  must  proceed  not  upon  the  improper  advice  but  upon  the 
acts  of  the  trustee ;  public  policy  requires  that  he  should  be  the  person 
to  suffer  {National  Trustees  Company  of  Australia  v.  General  Finance 
Company,  [1905]  A.  C,  p.  379)]. 
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It  is  the  duty  of  a  trustee,  when  he  has  entered  upon  the  trust,  to 
acquaint  himself  with  the  nature  and  particular  circumstances  of  the 
property,  and  to  ascertain  that  the  trust  fund  is  invested  in  authorised 
and  sufficient  securities,  but  he  is  not  liable  for  the  defaults  of  any  pre- 
decessor in  the  trust  (see  Hallows  v.  Lloyd,  1888,  39  Ch.  D.  686,  691) ; 
and,  if  acting  with  reasonable  prudence,  he  retains  authorised  invest- 
ments, he  will  not  be  responsible  for  subsequent  depreciation  in  value 
{In  re  Chapman,  [1896]  2  Ch.  (C.  A.)  763;  and  see  the  Trustee  Act, 
1894,  57  &  58  Vict.  c.  10,  s.  4;  Judicial  Trustees  Act,  1896,  59  &  60 
Vict.  c.  35,  s.  3) ;  [and  if  the  securities  are  unauthorised  and  a  loss  occurs 
he  may  be  able  to  claim  contribution  from  his  co- trustee  {Jackson  v. 
Dickinson,  [1903]  1  Ch.  947)]. 

Estate  Vesting  in  Trustee. — As  matter  of  title  it  is  obviously  of  para- 
mount importance  to  determine  whether  by  the  terms  of  a  will  or  other 
instrument  the  legal  estate  is  vested  in  the  trustees.  The  primary  rule 
in  all  such  cases  is  that  the  meaning  of  the  expressions  used  is  to  be 
ascertained  from  the  instrument  itself.  In  conveyances  of  freeholds  the 
Statute  of  Uses,  27  Hen.  viii.  c.  10,  executes  the  first,  and  only  the  first, 
use,  so  that,  if  there  be  a  grant  "  to  A.  and  his  heirs  to  the  use  of  B.  and 
his  heirs,"  this  leaves  no  legal  estate  in  A.  at  all,  the  legal  estate  and 
possession  passing  by  force  of  the  statute  to  B.,  the  person  in  whom  it 
executes  the  use.  The  statute  was  called  the  statute  for  "  transferring 
uses  into  possession,"  and  lawyers  have  long  used  the  words  "  execute 
the  use"  to  denote  the  giving  of  the  legal  possession  to  the  person  entitled 
to  the  use.  In  order,  therefore,  to  give  the  actual  possession  and  legal 
estate  to  A.,  the  conveyance  would  take  the  form  of :  "  To  A.  and  his 
heirs  to  the  use  of  A.  and  his  heirs  in  trust  for  B.  and  his  heirs."  In 
this  case  the  first  use  only  is  executed,  and  the  legal  estate  remains  in 
A.  The  subject  is  treated  at  length  in  Tyrrell's  Case,  4  &  5  Phil.  & 
Mary ;  Tudor  s  L.  C.  in  B.  P.  and  Conveyancing,  3rd  ed.,  p.  335 ;  Doe  v. 
Fassingham,  1827,  6  Barn.  &  Cress.  305;  30  R.  R.  327;  Hopkins  v. 
Hopkins,  1738,  1  Atk.  589  ;  26  E.  R.  365  ;  Harris  v.  Fitgh,  1827,  4  Bing. 
335.  The  statute  has  no  operation  in  the  cases  of  copyholds  and  chattels 
real,  the  words  in  the  statute,  "  where  any  person  shall  be  seised  of 
lands,"  being  inapplicable  {Walker y.  Walker,  1747,  1  Ves.  54;  27  E.  R. 
887;  Bigdeny.  Vallier,  1751,  2  Ves.  257 ;  28  E.  R.  163;  Bakery.  White, 
1875,  L.  R.  20  Eq.  166). 

The  statute  does  not  apply  when  the  grantee  takes  upon  what  are 
called  "  special "  or  "  active  "  trusts.  The  distinction  between  these  and 
the  "  ordinary  "  or  "  permissive  "  trusts  lies  in  the  nature  of  the  duties 
imposed  on  the  trustee;  and  it  is  therefore  on  the  nature  of  these 
duties  that  the  question  depends,  whether  or  not  the  statute  executes  the 
use  in  the  person  beneficially  interested ;  whether  or  not,  that  is,  the  legal 
estate  passes  to  and  remains  in  the  trustee.  We  may  preface  the  state- 
ment of  the  cases  that  illustrate  what  is  such  an  "  active  "  duty  by  saying 
that  although  the  Statute  of  Uses  does  not  apply  to  wills,  yet  a  testator 
is  at  liberty  to  employ  the  machinery  of  the  statute  for  the  purpose  of 
manifesting  his  intention  {In  re  Brooke,  [1894]  1  Ch.  p.  48).  "From  the 
time  of  Lord  Raymond  it  has  been  settled  that  a  gift  to  trustees  in  trust 
to  permit  a  man  to  take  the  rents  during  his  life  does  not  give  the  legal 
estate  to  the  trustees  without  more.  It  has  been  treated  as  analogous 
to  an  executed  use,  not  on  the  ground  that  the  statute  of  Uses  directly 
applies  to  wills  because  that  statute  was  passed  before  the  Statute  of 
Devises,  but  upon  this  ground,  that  the  will  showed  an  intention  that 
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the  same  rules  which  the  Statute  of  Uses  made  applicable  to  settlements 
of  real  estate  should  be  applied  to  the  gifts  or  devises  by  will.  It  was 
therefore  an  index  of  intention  and  nothing  more.  On  that  same  prin- 
ciple when  a  man  gave  real  estate  to  the  use  of  A.  upon  trust  for  B.,  it 
was  held  that  A.  took  the  legal  estate ;  the  language  of  conveyancers  in 
settlements  to  which  the  Statute  of  Uses  applies  being  so  used  in  the  will 
as  to  amount  to  an  expression  of  intention  that  the  same  mode  of  con- 
struction should  be  adopted.  Beyond  that,  the  Statute  of  Uses  had  no 
direct  bearing  "  {per  Jessel,  M.R,  in  Baker  v.  White,  1875,  L.  R.  20  Eq., 
at  p.  171). 

And  since  the  statute  does  not  apply  to  copyholds  it  follows  that  a 
devise  to  A.  of  copyholds  in  trust  for  B.  is  construed  so  as  to  give  A.  the 
legal  estate  {Baker  v.    White,  swpra ;  and  see  In  re  Toivnsencl,  [1895] 

I  Ch.  716). 

In  connection  herewith  may  be  mentioned  the  now  exploded  theory 
of  attraction,  viz.  that  the  effect  of  a  devise  together  of  freeholds  and 
copyholds  was  that  the  legal  estate  in  the  copyholds  which  passed  to  the 
trustee  "  attracted  "  to  him  also  the  legal  estate  in  the  freeholds.  The 
theory  relied  for  its  support  on  the  cases  of  Houston  v.  Hughes,  1827, 
6  Barn.  &  Cress.  403  ;  30  E.  E.  377 ;  and  Baker  v.  Parsom,  1873,  42  L.  J. 
Ch.  228.  But  the  fallacy  of  the  reasoning  was  pointed  out  by  Jessel, 
M.E.,  and  it  was  expressly  laid  down  that  "  there  can  be  no  such  theory 
of  attraction  one  way  or  the  other  "  {In  re  Baker  v.  White,  uhi  supra). 

Although  in  a  devise  to  A.  in  trust  to  permit  B.  to  receive  the  rents 
the  legal  estate  is  executed  in  B.  {Doe  v.  Biggs,  1809,  2  Taun.  109 ; 

II  E.  E.  533 ;  Doe  v.  Homfray,  1837,  6  Ad.  &  E.  206),  nevertheless  the 
use  of  the  expression  "  net  rents  "  implies  that  the  trustees  have  duties 
to  perform,  i.e.  to  collect  the  gross  rents  and  pay  outgoings,  etc.,  and 
accordingly  they  take  the  legal  estate  {Barker  v.  Gi^eenwood,  1838,  4  Mee. 
&  W.  421 ;  51  E.  E.  666).  A  fortiori  the  trustees  take  the  legal  estate 
when  the  trust  is  "to  pay  the  rents  to  the  beneficiary."  And  the  prin- 
ciple may  be  stated  generally  that  wherever  it  can  be  gathered  that  the 
trustees  are  intended  to  be  more  than  "  conduit  pipes  to  feed  the  uses," 
they  take  the  legal  estate.     We  may  take  the  following  instances : — 

(a)  A  trust  followed  by  a  provision  for  maintenance  {Berry  v.  Berry, 
1878,  7  Ch.  D.  657). 

(h)  A  trust  to  convey  the  estate  {Doe  d.  Shelley  v.  Edlen,  1836,  4  Ad. 
&  E.  582 ;  43  E.  E.  432  ;  Doe  d.  Nolle  v.  Bolton,  1839, 11  Ad.  &  E.  188 ; 
52  E.  E.  307). 

(c)  A  power  of  sale  given  to  the  trustees  {Doe  v.  Ewart,  1837,  7  Ad.  & 
E.  636 ;  45  E.  E.  789  ;  Barker  v.  Greenwood,  supra). 

{d)  A  control  or  discretion  given  to  the  trustees,  e.g.  a  declaration  that 
the  receipts  of  the  beneficiary  for  all  rents  and  profits  with  the  approha- 
tion  of  any  one  of  the  trustees  should  be  a  good  and  valid  discharge  {Gregory 
V.  Henderson,  1813,  4  Taun.  771 ;  14  E.  E.  665  ;  Baker  v.  White,  loc.  cit.). 

{e)  Where  there  is  a  trust  to  permit  a,  feme  coverte  to  receive  the  rents 
for  her  sole  and  separate  use,  if  in  a  will  the  legal  estate  remains  in  the 
trustee,  but  if  in  a  deed,  it  is  executed  in  the  beneficiary  {Harton  v. 
Harton,  1798,  7  T.  E.  652 ;  4  E.  E.  537  (will) ;  Williams  v.  Waters,  1845, 
14  Mee.  &  W.  166 ;  see  also  Barker  v.  Greenwood,  supra ;  In  re  Eddel, 
1871,  L.  E.  11  Eq.  559  ;  In  re  Hart,  Oxford  v.  Hart,  1883,  W.  N.  164; 
Bichardson  v.  Harrison,  1885,  16  Q.  B.  D.  185 ;  In  re  Townsend's 
Contract,  [1895]  1  Ch.  716). 

To  sum  up  the  instances  generally,  whenever  "  trustees  are  directed 
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to  do  anything  for  the  performance  of  which  the  legal  estate  is 
requisite,  they  are  to  have  the  legal  estate  "  (per  Bailey,  B.,  in  Anthony 
V.  Bees,  1832,  2  Cromp.  &  J.  83,  37  E.  E.  626,  cited  in  Bavies  to  Jones 
and  Evans,  1883,  24  Ch.  D.  at  p.  194  {q.v.)). 

"Where  the  terms  of  the  trust  are  ambiguous  as  to  whether  the 
trustees  have,  or  have  not,  active  duties  to  perform,  e.g.  "  upon  trust  to 
pay  to  or  permit "  the  beneficiary  to  receive  the  rents.  It  was  held  that 
in  a  deed  the  trustees'  functions  were  active,  and  that  they  took  the 
legal  estate;  in  a  will  they  were  permissive  only,  and  therefore  the 
legal  estate  was  executed  in  the  beneficiary  {Doe  v.  Biggs,  1809,  2  Taunt. 
109;  11  E.  E.  533).  But  the  tendency  of  recent  decisions  has  been  to 
distinguish  the  case  of  Doe  v.  Biggs  when  possible.  "  In  Doe  v.  Biggs" 
said  Jessel,  M.E.,  in  Tanqueray-  Willaume  v.  Landau,  1882,  20  Ch.  D. 
at  p.  478,  "  there  was  nothing  more  in  the  will  than  a  gift  to  trustees 
to  pay  to  and  permit  or  suffer  a  lady  to  take  the  rents,  and  the  Court 
of  Common  Pleas  said  that  she  could  not  be  suffered  to  take  the  rents 
unless  she  had  the  legal  estate,  and  that  she  therefore  took  that  estate. 
This  view  contradicted  the  first  part  of  the  trust,  because  the  trustees 
could  not  pay  without  having  the  legal  estate,  and  therefore  the  Court 
cut  the  knot  by  saying  that  in  a  will  the  last  words  must  prevail,  and 
therefore  the  first  words  must  be  rejected.  Such  a  case  as  that, 
decided  on  such  narrow  grounds,  cannot  be  treated  as  establishing 
any  principle  applicable  to  other  cases."  And  many  titles  having  been 
accepted  on  the  principle  of  Doe  v.  Biggs  (cp.  Baker  v.  White,  supra), 
the  Courts  have  been  unwilling  to  question  the  authority  of  the  case 
itself,  but,  on  the  other  hand,  have  allowed  the  least  indication  of  inten- 
tion to  give  the  legal  estate  to  the  trustees,  to  guide  them  in  their 
construction  of  the  will.  Doe  v.  Biggs  has  been  described  by  the  Court 
of  Appeal  as  an  anomaly  so  known  and  understood  by  conveyancers ; 
and  though  the  Court  explained  its  unwillingness  to  disturb  cases  on 
which  conveyancers  have  relied,  its  principle  was  declared  unsound 
{In  re  Lashman,  Moody  v.  Pen/old,  [1891]  1  Ch.  258  ;  see  In  re  Adams 
and  Perry,  [1899]  1  Ch.  554). 

It  is  the  general  rule  that  in  a  devise  of  the  legal  estate  to  trustees 
charged  with  the  payment  of  debt  in  trust  for  beneficiaries  without 
any  direction,  or  words  amounting  to  a  direction  to  trustees  to  pay 
the  debts,  the  legal  estate  is  executed  in  the  beneficiary,  and  does  not 
remain  in  the  trustee.  Ambiguities,  however,  arise  when  the  direction 
to  pay  debts  is  not  in  its  terms  clearly  a  direction  to  the  trustees, 
and  it  has  now  been  established  that  a  direction  to  pay  debts  (without 
saying  by  whom),  coupled  with  a  devise  to  trustees  who  are  also  named 
as  executors,  gives  them  the  legal  estate  {Creaton  v.  Creaton,  1856, 
3  Sm.  &  G.  386  ;  65  E.  E.  705).  A  direction  to  pay  debts,  though  not 
in  terms  a  direction  that  they  should  be  paid  by  the  executors,  was 
held  sufficient  to  give  to  the  trustees  the  legal  estate  {Kenrich  v.  Beau- 
clerk,  1802,  3  Bos.  &  Pul.  175 ;  6  E.  E.  746).  And  see  Tanqueray- 
Willaume  v.  Landau,  uhi  supra ;  Marshall  v.  Gingell,  1882,  21  Ch.  I). 
790.  The  principles  laid  down  in  the  above  cases  (see  also  Spence  v. 
Spence,  1862,  12  C.  B.  K  S.  199)  were  expressly  approved  in  In  re 
Brooke,  Brooke  v.  Brooke,  [1894]  1  Ch.  43.  There  the  testatrix,  after 
directing  her  debts  to  be  paid,  devised  a  freehold  messuage  to  her  sons 
upon  certain  trusts,  and  appointed  her  said  sons  executors.  If  the 
sons  had  not  as  trustees  taken  the  legal  estate  in  fee,  the  remainder 
given  under  the  trusts  would  have  been  a  legal  contingent  remainder, 
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and  under  the  circumstances  of  the  case  would  have  failed  because  there 
was  no  estate  of  freehold  to  support  it.  It  was  held  that  the  direc- 
tion to  pay  debts  was  sufficient  to  show  that  "in  the  specific  devise 
to  her  two  sons  and  their  heirs,  in  trust  for  her  son  Henry  and  his 
children,  the  testatrix  did  not  mean  to  avail  herself  of  the  machinery 
of  the  Statute  of  Uses,  or  to  make  them  mere  conduit  pipes  of  the 
legal  estates;  but  that,  on  the  contrary,  she  intended  that  the  legal 
estate  should  pass  on,  and  not  through,  them  in  trust,  according  to  the 
modern  signification  of  the  term  '  trust ' "  {'per  Chitty,  L. J.  (then  J.),  in 
In  re  Brooke,  ubi  supra,  at  p.  52). 

The  legal  estate  may  also  pass  by  a  vesting  declaration.  Sec.  12  of 
the  Trustee  Act,  1893,  56  &  57  Vict.  c.  53,  provides  that  where  a 
deed  by  which  a  new  trustee  is  appointed  to  perform  any  trust  contains 
a  declaration  by  the  appointor  to  the  effect  that  any  estate  or  interest 
in  any  land  subject  to  the  trust  shall  vest  in  the  persons  who  by  virtue 
of  the  deed  become  and  are  the  trustees  for  performing  the  trust,  that 
declaration  shall  without  any  conveyance  or  assignment  operate  to  vest 
in  those  persons  as  joint-tenants,  and  for  the  purposes  of  the  trust  that 
estate,  interest,  or  right  (see  for  greater  detail  Appointment  of  New 
Trustees,  infra).  A  mortgagor  of  lands  by  a  deposit  of  deeds  declared 
himself  trustee  of  the  legal  estate  for  the  mortgagee,  and  afterwards 
conveyed  the  fee  to  a  subsequent  incumbrancer  with  notice  of  the  prior 
mortgage,  it  was  held  that  a  vesting  declaration  in  a  deed  appointing 
new  trustees  operated  to  vest  the  legal  estate  in  them  (London  and 
County  Bank  v.  Goddard,  [1897]  1  Ch.  642). 

As  regards  the  quantum  of  the  legal  estate  taken  by  the  trustee,  [a 
devise  to  trustees  and  their  heirs  primd  facie  vests  the  fee  in  them  unless 
there  is  something  in  the  will  to  cut  it  down  to  a  less  estate  (Collier  v. 
Walters,  1873,  L.  R.  17  Eq.  252 ;  In  re  Townsend,  [1895]  1  Ch.  716).] 
Again,  wherever  a  trust  is  created,  a  legal  estate  sufficient  for  the  execu- 
tion of  the  trust  shall,  if  possible,  be  implied.  Thus  if  lands  are  devised 
to  A.  without  the  word  "  heirs  "  upon  a  trust  for  sale,  or  on  any  other 
trust  which  cannot  be  satisfied  unless  the  trustee  takes  an  estate  of 
inheritance,  the  fee  simple  is  held  to  pass  (Lewin,  224  ;  11th  ed.,  233) ; 
but  a  power  of  selling  will  not  be  implied  by  a  limitation  to  a  trustee, 
or  to  a  trustee,  his  executors  and  administrators,  for  and  until  payment 
of  debts  and  legacies  generally  (Carter  v.  Barnaldiston,  1718,  1  P.  W. 
505),  or  for  raising  a  sum  of  money  out  of  the  rente  and  profits  (Doe 
v.  Simpson,  1804,  5  East,  162),  and  therefore  in  such  cases,  before  the 
Wills  Act,  a  chattel  interest  only  would  have  passed  if  there  was  nothing 
in  the  context  implying  the  contrary  (see  Jarm.  on  Wills,  4th  ed.,  p. 
289  et  seq. ;  p.  320).  Where  a  testator  simply  appoints  a  person  his 
executor  and  trustee,  the  latter  word  is  not  so  exclusively  applicable  to 
real  estate,  as  by  implication  to  pass  to  the  executor  the  testator's  free- 
holds, but  if  the  testator  directs  certain  acts  to  be  done  by  the  trustee, 
or  by  the  executor,  which  belong  to  the  owner  of  the  freeholds,  or  which 
require  that  the  trustee  or  executor  should  have  dominion  over  the  real 
estate,  such  a  devise  will  be  implied  (see  In  re  Dames  and  Jones,  1883, 
24  Ch.  D.  190);  but  the  implication  .vill  only  arise  when  it  is  neces- 
sary to  make  the  words  used  by  the  testator  sensible  (In  re  Cameron, 
Nixon  V.  Cameron,  1884,  26  Ch.  D.  19,  25;  and  see  Dean  v.  Dean, 
[1891]  3  Ch.  150,  where  powers  of  maintenance  and  advancement  out 
of  the  income  of  land  were  given  to  the  trustees,  and  it  was  held 
that  they  did  not  take  an  implied  legal  estate). 
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A  further  rule  is  that  the  legal  estate  limited  to  the  trustee  shall 
not  be  greater  than  is  required  by  the  nature  of  the  trust.  Thus  if 
freeholds  are  devised  to  A.  and  his  heirs  upon  trust  to  permit  B.  to 
receive  the  rents  during  his  life,  and  on  his  death  to  convey  to  C.  in  fee ; 
as,  during  the  life  of  B.,  the  trustees  are  to  be  merely  passive,  but  after 
his  death  are  to  do  an  act,  the  legal  estate  for  the  life  of  B.  is  vested  in 
B.,  and  the  remainder  only  in  the  trustee  ;  but  if  the  devise  is  to  A.  and 
his  heirs  in  trust,  to  pay  the  rents  to  B.  for  his  life,  and  on  his  death, 
the  testator  devises  the  estate  to  C.  in  fee,  the  legal  estate  for  the  life 
of  B.  is  in  the  trustee,  and  the  legal  estate  of  the  remainder  is  vested  in 
C.  {Adams  v.  Adams,  1845,  6  Q.  B.  860 ;  and  see  In  re  Lashmar,  Moody 
V.  Penfold,  [1891]  1  Ch.  (C.  A.)  258,  269).  So  under  a  devise  to  A.  for  life, 
remainder  to  trustees  and  their  heirs  to  preserve  contingent  remainders 
(the  words  "  during  the  life  of  A."  being  omitted),  with  remainders  over, 
the  trustees  were  construed  to  take  not  a  fee  simple,  but  an  estate  for 
the  life  of  A.  {Doe  v.  Hicks,  1797,  7  T.  R.  433 ;  Haddelsley  v.  Adains,  1856, 
22  Beav.  267 ;  52  E.  R.  1110).  But  unless  there  is  something  on  the 
face  of  the  will  which  cuts  down  a  devise  to  trustees  and  their  heirs  in 
some  determinate  event,  the  words  of  the  devise  must  have  their  full 
natural  effect  as  giving  an  estate  of  inheritance  to  the  trustees.  Thus 
where  freeholds  and  copyholds  were  devised  to  trustees  and  their  heirs 
upon  trust  to  pay  the  rents  to  T.  for  her  life  for  her  separate  use,  and 
after  her  decease  the  trustees  were  to  stand  possessed  of  the  estates  in 
trust  for  such  persons  and  purposes  as  T.  should  by  will  appoint,  it  was 
held  that  it  was  implied  that  the  trustees  were  to  take  an  estate  lasting 
beyond  the  life  of  T.,  and  that  she  having  made  an  appointment  by 
will,  they  took  an  estate  of  inheritance  {In  re  Townsend's  Contract,  [1895] 
1  Ch.  716). 

By  sec.  30  of  the  Wills  Act,  7  Will.  iv.  &  1  Vict.  c.  26,  it  is 
declared  that  where  any  real  estate  (other  than  or  not  being  a  presenta- 
tion to  a  church)  shall  be  devised  to  any  trustee  or  executor,  such  devise 
shall  be  construed  to  pass  the  fee  simple,  or  other  the  whole  estate  or 
interest  which  the  testator  had  power  to  dispose  of  by  will  in  such  real 
estate,  unless  a  definite  term  of  years,  absolute  or  determinable,  or  an 
estate  of  freehold  shall  thereby  be  given  to  him,  expressly  or  by  implica- 
tion ;  and  by  sec.  31,  where  any  real  estate  shall  be  devised  to  a  trustee 
without  any  express  limitations  of  the  estate  to  be  taken  by  such 
trustee,  and  the  beneficial  interest  in  such  real  estate  or  in  the  surplus 
rents  and  profits  thereof  shall  not  be  given  to  any  person  for  life,  or 
shall  be  given  for  life,  but  the  purposes  of  the  trust  may  continue  beyond 
the  life  of  such  person,  such  devise  shall  be  construed  to  vest  in  such 
trustee  the  fee  simple  or  other  the  whole  legal  estate  which  the  testator 
had  power  to  dispose  of  by  will,  and  not  an  estate  determinable  when 
the  purposes  of  the  trust  shall  be  satisfied.  Under  these  provisions  it 
would  seem  that  a  definite  chattel  interest,  as  a  term  of  ninety-nine 
years,  or  a  simple  freehold,  as  an  estate  for  the  life  of  A.,  may  still  either 
be  limited  expressly  to  trustees  or  be  raised  by  implication ;  and  that  in 
cases  where  before  the  Act  an  indefinite  chattel  interest  would  have 
passed,  as  in  a  devise  to  trustees  (without  the  word  "  heirs  ")  to  pay 
debts,  or  a  freehold  with  an  indefinite  interest  superadded,  the  words  of 
the  will  are  for  the  future  made  to  pass  the  fee  simple. 

Previously  to  the  passing  of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  44  &  45  Vict.  c.  41,  the  tracing  of  the  devolution  of  the  legal 
estate  in  trustees  was  often  a  matter  of  difficulty.    Primd  facie  a  general 
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devise  of  real  estate  passed  trust  and  mortgage  estates  vested  in  tlie 
devisor,  but  a  variety  of  circumstances  were  held  to  show  a  sufficient 
indication  of  an  intention  not  to  include  a  trust.  Thus  in  order  to 
ascertain  whether  the  legal  estate  vested  in  a  trustee  devolved  under 
his  will,  a  difficult  question  of  construction  often  arose.  Again,  even 
when  the  devolution  of  the  legal  estate  had  been  ascertained,  it  was 
a  question  depending  on  the  intention  of  the  settlor  how  far  the  devisee 
was  competent  to  execute  the  trust  (see  Lewin,  p.  245,  and  In  rellumney 
and  Smith,  [1897]  2  Ch.  351).  But  now,  by  sec.  30  of  the  Act  of  188i, 
it  is  enacted  that  where  an  estate  or  interest  of  inheritance,  or  limited 
to  the  heir  as  special  occupant,  in  any  tenements  or  hereditaments, 
corporeal  or  incorporeal,  is  vested  on  any  trust,  or  by  way  of  mortgage, 
in  any  person  solely,  the  same  shall  on  his  death,  notwithstanding  any 
testamentary  disposition,  devolve  to  and  become  vested  in  his  personal 
representatives  or  representative  from  time  to  time,  in  like  manner  as  if 
the  same  were  a  chattel  real  vesting  in  them  or  him ;  and  accordingly 
all  the  like  powers,  for  one  only  of  several  joint  personal  representatives, 
as  well  as  for  a  single  personal  representative,  and  for  all  the  personal 
representatives  together,  to  dispose  of  and  otherwise  deal  with  the  same, 
shall  belong  to  the  deceased's  personal  representatives  or  representative 
from  time  to  time,  with  all  the  like  incidents,  but  subject  to  all  the 
like  rights,  equities,  and  obligations,  as  if  the  same  were  a  chattel  real 
vesting  in  them  or  him.  By  the  Copyhold  Act,  1894,  57&  58  Vict.  c.  46, 
s.  88,  it  is  provided  that  the  above  enactment  shall  not  apply  to  land  of 
copyhold  or  customary  tenure  vested  in  the  tenant  on  the  Court  rolls  on 
trust  or  by  way  of  mortgage.  And  by  the  Land  Transfer  Act,  1897,  60 
&  61  Vict.  c.  65,  s.  1,  where  real  estate  is  vested  in  any  person  dying  on 
or  after  January  1,  1898,  without  a  right  in  any  other  person  to  take 
by  survivorship,  it  will,  on  his  death,  notwithstanding  any  testamentary 
disposition,  devolve  to  and  become  vested  in  his  personal  representatives 
or  representative  from  time  to  time  as  if  it  were  a  chattel  real  vesting 
in  them  or  him ;  but  the  expression  "  real  estate  "  does  not  include  land 
of  copyhold  tenure  or  customary  freehold  in  any  case  in  which  an 
admission  or  any  act  by  the  lord  of  the  manor  is  necessary  to  perfect  the 
title  of  a  purchaser  from  the  customary  tenant. 

Where,  under  sec.  30  of  the  Conveyancing  Act,  trust  or  mortgage 
estates  become  vested  in  the  personal  representatives  of  a  trustee  or 
mortgagee,  they  are,  for  the  purposes  of  the  section,  to  "  be  deemed  in 
law  his  heirs  and  assigns  within  the  meaning  of  all  trusts  and  powers." 
The  section  appears  to  enable  the  representatives  to  execute  any  trusts 
or  powers  which  were  confided  to  or  reposed  in  the  trustee  or  his 
heirs,  and  in  a  case  where  a  testator  devised  real  estate  to  trustees, 
their  heirs  and  assigns,  and  conferred  a  power  of  sale  on  "  his  trustees 
for  the  time  being,"  it  was  held  that  the  executors  of  the  last  surviving 
trustee  were  competent  to  exercise  the  power  {In  re  Fixton  and  Tong, 
1898,  46  W.  E.  187). 

The  legal  estate  being  vested  in  the  trustee,  he  is  the  proper  person 
to  bring  an  action  respecting  the  trust  estate,  the  cestui  que  trust  being 
at  the  common  law  regarded  as  a  stranger  (Lewin,  246).  So  the  trustee 
of  a  manor  is  the  person  to  appoint  the  steward,  and  the  trustee  of 
an  advowson  to  present  to  the  church ;  but  in  either  case  he  is  bound 
in  equity  to  observe  the  directions  of  his  cestui  que  trust  {ibid. ;  A.-G. 
V.  Parker,  1747,  3  Atk.  577  ;  26  E.  E.  1132,  per  Lord  Hardwicke) ;  and 
where  a  debtor  to  the  trust  estate  becomes  bankrupt  the  trustee  may 
VOL.  XIV.  20 
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prove  for  the  debt  without  the  concurrence  of  the  cestui  que  trust  {Ex 
parte  Green,  1837,  2  Deac.  &  Ch.  116). 

The  position  of  a  trustee  of  leaseholds  is  one  of  some  difficulty. 
The  legal  term  being  vested  in  him,  he  is  liable  upon  the  covenants 
as  if  he  were  the  real  owner  {White  v.  Hunt,  1870,  L.  E.  6  Ex.  32). 
He  is,  however,  entitled  in  equity  to  be  indemnified.  In  the  case 
of  In  re  Fowler,  1881,  16  Ch.  D,  723,  where  a  tenant  for  life  of  lease- 
holds had  been  allowed  by  the  trustees  to  receive  the  rents  and  profits, 
and  the  houses  had  not  been  kept  in  a  proper  state  of  repair,  the  Court, 
at  the  instance  of  one  of  the  trustees,  appointed  a  receiver.  This  case 
turned  on  the  special  wording  of  the  will,  and  in  In  re  Courtier,  Coles  v. 
Courtier,  1886,  34  Ch.  D.  136,  it  was  intimated  that,  in  the  absence 
of  any  directions  in  the  will,  there  is  no  obligation  on  a  tenant  for  life 
of  leasehold  property  to  put  it  in  such  a  state  of  repair  as  to  comply 
with  the  covenants  of  the  lease  granted  to  the  testator,  the  principle 
apparently  being  that  damages  for  breaches  of  covenant  occurring  in  the 
lifetime  of  the  testator  axe  prima  facie  debts  of  the  testator,  and  pay- 
able out  of  his  estate.  [It  may  now  be  said  to  be  settled  that  a  legal 
or  equitable  tenant  for  life  of  leaseholds  is  bound  to  perform  the  cove- 
nants in  the  lease,  i.e.  bound  as  between  himself  and  the  estate  of  the 
testator  but  is  not  liable  to  perform  breaches  of  covenant  committed 
prior  to  the  testator's  death  {In  re  Betty,  [1899]  1  Ch.  821  ;  In  re  Gjers, 
[1899]  2  Ch.  54)  ;  but  no  action  will  lie  for  non-repair  by  the  remainder- 
man against  the  tenant  for  life  {In  re  Parry  and  Hopkins,  [1900]  1  Ch. 
160).]  Where  trustees  were  directed  to  allow  the  testator's  widow 
to  occupy  his  house  during  her  life  with  use  of  furniture,  it  was  held 
in  Ireland  that  the  widow  must  pay  rent  and  taxes  and  do  repairs,  but 
that  the  duty  of  keeping  the  premises  insured  against  loss  by  fire 
devolved  on  the  trustees  {Kingham  v.  Kinghani,  [1898]  1  I.  E.  170 ;  see 
also  Brereton  v.  Day,  [1895]  1  I.  E.  519). 

A  trustee  who  carries  on  a  trade  in  the  due  execution  of  his  trust 
makes  himself  amenable  to  the  operation  of  the  bankruptcy  law  in  the 
same  manner  as  if  he  had  traded  on  his  own  account ;  and  the  debts 
contracted  by  him  in  such  trade  are  his  debts,  and  not  the  debts  of  the 
testator  {Farhall  v.  Farhall,  1871,  L.  E.  7  Ch.  123  ;  In  re  Morgan, 
Pillgreni  v.  Pillgrem,  1881,  18  Ch.  D.  (C.  A.)  93).  But  an  executor 
carrying  on  business  in  pursuance  of  the  directions  of  a  will  is  entitled 
to  be  indemnified  out  of  the  estate  as  against  the  persons  claiming 
imder  the  will,  though  not  as  against  creditors  who  claim  paramount 
to  the  will  {Lucas  v.  Williams,  No.  2,  1862,  4  De  G.,  F.  &  J.  439 ;  45 
E.  E.  1254;  In  re  Gorton,  1890,  40  Ch.  D.  (C.  A.)  536  ;  S.  C.  in  H.  L. 
nom.  Dowse  v.  Gorton,  [1891]  A.  C.  190;  In  re  Brooke,  No.  2,  [1894] 
2  Ch.  600);  [and  where  judgment  has  been  obtained  against  such  a 
trustee  the  creditor  can  inforce  it  against  the  estate  to  the  extent  of 
the  right  to  indemnity  {In  re  Rayhould,  [1900]  1  Ch.  199;  Jennings 
V.  Mather,  [1901]  2  K.  B.  1) ;  and  the  right  to  indemnity  being  a 
separate  right  in  each  trustee  it  is  enforceable  where  one  of  several 
trustees  is  a  defaulter  {In  re  Frith,  [1902]  1  Ch.  342).  The  right 
will  not  be  extended  to  creditors  after  judgment  for  administration 
{M'Aloon  v.  M'Aloon,  [1900]  1  I.  E.  367)].  By  the  Bankruptcy  Act, 
1883,  46  &  47  Vict.  c.  52,  s.  44,  the  property  of  a  bankrupt  divisible 
amongst  his  creditors  comprises  all  goods  being  at  the  commencement 
of  the  bankruptcy  "  in  the  possession,  order,  or  disposition  of  the  bank- 
rupt in  his  trade  or  business,  by  the  consent  and  permission  of  the  true 
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owner,"  under  such  circumstances  that  he  is  the  reputed  owner  thereof. 
Thus  although  all  persons  (traders  or  not)  can  now  be  made  bankrupts, 
only  those  engaged  in  some  trade  or  business  come  under  the  operation 
of  the  order  and  disposition  clause ;  and  then  only  as  to  goods  affected 
by  such  trade  or  business.  Things  in  action  other  than  debts  due  or 
growing  due  to  the  bankrupt  in  the  course  of  his  trade  or  business  are 
not  to  be  deemed  goods  within  the  meaning  of  the  enactment. 

By  the  Bankruptcy  Act,  1883,  46  &  47  Vict.  c.  52,  ss.  44,  54,  all 
such  property  as  may  belong  to  or  be  vested  in  the  bankrupt  at  the 
commencement  of  the  bankruptcy,  or  may  be  acquired  by,  or  devolve 
on  him  before  his  discharge,  is,  immediately  on  the  debtor  being 
adjudged  bankrupt,  to  vest  in  the  trustee,  and  until  a  trustee  is  appointed, 
the  official  receiver  is  to  be  the  trustee  for  the  purposes  of  the  Act; 
but  it  is  expressly  enacted  that  the  property  of  the  bankrupt  divisible 
among  his  creditors  shall  not  comprise  property  held  by  the  bankrupt 
on  trust  for  any  other  person.  This  protection  of  the  trust  estate 
against  the  effects  of  bankruptcy  extends  to  cases  where  the  estate  has 
been  converted  into  property  of  a  different  character.  Thus  if  goods 
be  confided  to  a  factor  to  be  sold  by  him  and  reduced  into  money,  so 
long  as  the  money  is  ear-marked — as,  for  example,  by  being  kept  in 
a  bag — it  will  belong  to  the  principal,  and  not  to  the  creditors  of  the 
factor  (see  Ux  parte  Cooke  ;  In  re  Strachan,  1876,  4  Ch.  D.  (C.  A.)  123; 
In  re  Ulster  Building  Co.,  1889,  25  L.  R.  Ir.  24,  29) ;  and  where  money 
was  paid  into  a  bank  by  a  firm  of  brewers  and  an  agent  was  allowed  to 
<iraw  upon  the  account  in  order  to  provide  himself  with  funds  for 
purchasing  barley  to  be  malted  for  the  brewers,  and  the  agent  bought 
large  quantities  of  barley  and  also  (although  not  authorised  so  to  do) 
of  malt,  and  drew  largely  upon  the  account,  but  in  lieu  of  paying  for 
the  barley  and  malt,  misappropriated  the  moneys  which  he  received, 
and  subsequently  became  a  bankrupt,  it  was  held — (1)  that  the  moneys 
•drawn  out  by  the  agent  were  impressed  with  a  trust  under  which  he 
was  bound  to  appropriate  them  in  the  cash  purchase  of  barley;  (2) 
that  even  if  the  barley  and  malt  which  remained  at  the  time  of  the 
bankruptcy  in  his  possession  were  not  bought  in  accordance  with 
the  authority  given  to  him,  and  the  legal  property  in  them  was  not 
in  the  brewers,  but  in  the  agent,  he  was  a  trustee  of  them  for  the 
brewers  to  the  extent  of  the  moneys  advanced  by  the  brewers,  for  they 
were  the  product  of  or  substitute  for  the  original  trust  property,  and 
as  such  subject  to  the  trust ;  and  (3)  that  the  bankrupt  or  his  repre- 
sentative could  not  be  allowed  to  set  up  the  bankrupt's  fraud  and 
abuse  of  trust  to  defeat  the  title  of  his  cestui  que  trust  (Harris  v. 
Truman,  1882,  7  Q.  B.  D.  340;  9  Q.  B.  D.  (C.  A.)  264;  see  In  re 
Oatway,  [1903]  2  Ch.  356). 

Office  of  Trustee. — The  office  of  trustees  is  a  joint  office,  that  is,  their 
•duties  must  be  executed  jointly.  "  It  is  not  uncommon  to  hear  one  of 
several  trustees  spoken  of  as  the  acting  trustee,  but  the  Court  knows 
no  such  distinction ;  all  who  accept  the  office  are  in  the  eyes  of  the  law 
acting  trustees  "  (Lewin,  p.  274).  [As  between  the  trustees,  however, 
the  active  trustee  (especially  if  he  is  a  solicitor)  may  be  bound  to 
indemnify  his  co-trustee  {In  re  Linsley,  [1904]  2  Ch.  785 ;  The  Mill- 
ivall,  [1905]  P.,  at  p.  176).]  A  receipt  by  trustees  must  be  the  receipt 
of  all;  in  the  absence  of  special  order  of  the  Court  all  the  trustees 
must  prove  in  bankruptcy  for  a  debt,  and  if  a  mortgage  is  made  to  two 
trustees  so  described,  an  interim  acknowledgment  by  one  of  the  trustees 
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will  not  prevent  the  operation  of  the  Statutes  of  Limitations  (Hichard- 
son  V.  Youngc,  1871,  L.  E.  6  Ch.  478 ;  [Asthury  v.  Asthury,  [1895]  2  Ch. 
Ill ;  but  an  acknowledgment  by  one  of  several  executors  will  keep 
alive  a  claim  against  their  testator's  estate] ;  In  re  Macdonald,  [1897] 
2  Ch.  181).  However  numerous  the  trustees  in  the  case  of  a  private 
trust,  the  act  of  a  majority  (unless  under  the  provisions  of  statute, 
as,  for  example,  on  the  occasion  of  payment  of  money  into  Court  under 
sec.  42  of  the  Trustee  Act,  1893,  56  &  57  Vict.  c.  53)  will  not  be 
effectual ;  it  is  only  where  the  trust  is  of  a  public  character  that  the 
act  of  the  majority  of  trustees  is  held  to  be  the  act  of  all,  and  even  in 
that  case  a  majority  cannot,  in  the  absence  of  express  statutory  authority, 
pass  the  legal  estate  which  is  vested  in  all  (see  In  re  Ehsworth  and  Tidy's 
Contract,  1889,  42  Ch.  D.  (C.  A.)  23).  In  the  case  of  charity  trustees^ 
statutory  powers  of  disposition  are  conferred  on  a  majority  by  22  &  23^ 
Vict.  c.  110,  s.  112.  In  the  case  of  enfranchisement  of  copyholds  it  is  now 
provided  by  the  Copyhold  Act,  1894,  57  &  58  Vict.  c.  46,  s.  44,  subs.  2, 
that  where  the  lords  or  tenants  of  copyholds  are  trustees,  and  one  or  more 
of  the  trustees  is  abroad,  or  is  incapable,  or  refuses  to  act,  any  proceed- 
ings necessary  to  be  done  by  the  trustees  under  the  Act  may  be  done 
by  the  other  trustee  or  trustees. 

A  trustee  having  accepted  office  cannot  discharge  himself  from 
liability  by  a  subsequent  renunciation,  and  this  applies  whether  the 
acceptance  is  actual  or  constructive  only.  A  release  from  the  office  can 
only  be  obtained  under  the  sanction  of  the  Court,  or  under  a  special 
power,  statutory  or  otherwise,  or  with  the  consent  of  all  the  beneficiaries,. 
if  all  are  sui  juris  (Lewin,  11th  ed.,  pp.  785  et  seq.).  So  if  an  executor  haa 
acted  he  cannot  renounce,  and  if  he  acts  in  a  partial  manner  only,  and 
disclaims  the  intention  of  interfering  generally  he  will  be  held  responsible 
in  solido  (see  In  re  Stevens,  Cooke  v.  Stevens,  [1898]  1  Ch.  178 ;  Williams 
on  Executors,  9th  ed.,  pp.  1736  et  seq.). 

Power  to  Appoint  Agents. — The  office  of  trustee  being  one  of  personal 
confidence,  it  is  a  clear  rule  that  it  cannot  be  delegated,  and  accordingly" 
if,  without  any  necessity  for  so  doing,  a  trustee  confides  the  application 
of  the  trust  fund  to  the  care  of  another,  even  to  his  own  solicitor,  or  to  a 
co-trustee,  he  will  be  personally  responsible  for  any  loss  that  may  result. 
But,  of  course,  this  rule  is  subject  to  exception  where  there  ■  is  an 
express  direction  in  the  will  to  the  contrary,  as,  for  example,  where  a 
testator  recommends  his  executors  to  employ  a  particular  person  as  their 
clerk  or  agent  {Kilhee  v.  Sneyd,  1828,  2  Mol.  199).  And  the  stringency 
of  the  rule  is  mitigated  by  the  important  qualification  that  delega- 
tion is  permissible  where  there  is  a  moral  necessity  for  it.  "Moral 
necessity,"  as  was  said  by  Lord  Hardwicke,  "  is  from  the  usage  of  man- 
kind, if  the  trustee  acts  as  prudently  for  the  trust  as  he  would  have 
done  for  himself,  and  according  to  the  usage  of  business,  as  if  a  trustee 
appoint  rents  to  be  paid  to  a  banker  at  that  time  in  credit,  but  who 
afterwards  breaks,  the  trustee  is  not  answerable ;  so  in  the  employment 
of  stewards  and  agents,  for  none  of  these  cases  are  on  account  of 
necessity  "  {i.e.  actual  necessity),  "  but  because  the  persons  acted  in  the 
usual  method  of  business  "  {Ex  parte  Belcliier,  1756,  Amb.  219 ;  27  E.  E. 
145 ;  and  see  Speight  v.  Gaunt,  1883,  9  App.  Cas.  1 ;  In  re  Weall,  1889,. 
42  Ch.  D.  674,  678) ;  and  in  the  case  of  Learoyd  v.  Whitclcy,  1887, 12  App. 
Cas.  734,  Lord  Watson  said  that,  whilst  trustees  could  not  delegate  the 
execution  of  the  trust,  they  might  "  avail  themselves  of  the  service  of 
others  wherever  such  employment  is  according  to  the  usual  course  of 
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business ; "  and  see  Blyth  v.  Fladgate,  [1891]  1  Ch.  337,  360 ;  Rochfort 
V.  Seaton,  [1896]  1  I.  R.  18.  Thus  where  executors  employed  their 
co-executor,  who  was  a  stockbroker  of  good  reputation  and  trusted  by 
the  testator,  to  convert  railway  bonds  into  bonds  to  bearer  for  the 
purpose  of  sale,  and  in  a  regular  and  convenient  course  of  business, 
they  were  held  to  be  justified  by  "  necessity  "  in  so  doing  {In  re  Gasquoine, 
Gasquoine  v.  Gasqiwine,  [1894]  1  Ch.  (C.  A.)  470).  [A  trustee  may  employ 
his  co-trustee,  a  stockbroker  of  good  repute,  to  sell  stock  and  pay  him 
where  the  will  allows  it,  and  will  not  be  liable  for  the  co-trustee's  fraud, 
although  he  would  have  discovered  it  if  he  had  attended  at  the  transfer 
of  the  stock  where  his  non-attendance  is  in  the  ordinary  course  of  business 
{Shepherd  v.  Harris,  [1905]  2  Ch.  310] ;  but,  on  the  other  hand,  where  a 
trustee,  without  exercising  due  care  in  selection,  employed  an  "  outside  " 
broker  and  departed  from  the  usual  course  of  business  by  depositing  with 
him  a  large  sum  for  investment  in  the  future,  it  was  held  that  the  trustee 
was  liable  to  make  good  a  consequent  loss  {Robinson  v.  Harkin,  [1896] 
2  Ch.  415). 

But  it  is  a  general  rule  that  no  man  shall  be  judge  in  his  own  case, 
and  therefore  trustees  who  are  exercising  the  statutory  power  of  sale 
conferred  by  the  Lands  Clauses  Consolidation  Act,  1845,  cannot  appoint 
one  of  themselves  to  be  the  surveyor  to  value  the  land  under  the 
9th  section  of  the  Act,  for  the  appointment  of  a  surveyor  under  that 
section  is  intended  as  a  check  on  the  action  of  the  trustees  {Peters  v. 
Lewes  and  East  Grinstead  Rly.  Co.,  1881, 13  Ch.  D.  703 ;  18  Ch.  D.  (C.  A.) 
429). 

Power  to  Compound  Claims  a7id  Apportion  Blended  Funds. — By  the 
Trustee  Act,  1893,  s.  21  (replacing  sec.  37  of  the  Conveyancing  Act, 
1881,  which  itself  replaced  Lord  Cranworth's  Act,  23  &  24  Yict.  c.  145, 
s.  30),  it  is  provided,  as  to  executorships  and  trusts  constituted  or 
created  either  before  or  after  the  commencement  of  the  Act,  that  an 
executor  or  administrator  may  pay  or  allow  any  debt  or  claim  on  any 
evidence  that  he  thinks  sufficient ;  and  that  an  executor,  or  two  or  more 
trustees  acting  together,  or  a  sole  acting  trustee  where,  by  the  instru- 
ment, if  any,  creating  the  trust,  a  sole  trustee  is  authorised  to  execute 
the  trusts  and  powers  thereof,  may,  if  and  as  he  or  they  think  fit, 
accept  any  composition,  or  any  security,  real  or  personal,  for  any  debt, 
or  for  any  property,  real  or  personal,  claimed,  and  may  allow  any  time 
for  payment  for  any  debt,  and  may  compromise,  compound,  abandon, 
submit  to  arbitration,  or  otherwise  settle,  any  debt,  account,  claim,  or 
thing  whatever  relating  to  the  testator's  or  intestate's  estate,  or  to  the 
trust,  and  may  execute  and  do  all  such  releases  and  things  as  may  seem 
expedient  without  being  responsible  for  any  loss  occasioned  by  any- 
thing done  in  good  faith.  But  as  regards  trustees  the  section  is  subject 
to  any  contrary  intention  expressed  in  the  instrument  creating  the 
trust.  [A  compromise  by  an  executor  with  his  co-executor,  although 
apparently  of  an  informal  character,  was  held  to  bind  the  residuary 
legatee  (/n  re  Houghton,  [1904]  1  Ch.  622).]  Where  there  are  several 
trustees  it  would  seem  that  in  exercising  the  powers  of  this  section  all 
the  trustees  must  act  together,  except  in  cases  in  which,  independently 
of  the  section,  a  majority  of  the  trustees  are  by  law  capable  of  binding 
the  minority. 

The  powers  of  this  section  are  exercisable  by  a  sole  acting  trustee 
only  in  cases  where  a  sole  trustee  is  by  the  instrument,  if  any,  creating 
the  trust  "  authorised  to  execute  the  trusts  and  powers  thereof,"  but  by 


310  TEUSTS;  TKUSTEES 

sec.  22,  as  to  trusts  created  by  instruments  coming  into  operation  after 
the  31st  December  1881,  any  power  or  trust  vested  in  two  or  more 
trustees  jointly,  unless  the  contrary  is  expressed  in  the  instrument,  if 
any,  creating  the  trust  or  power,  may  be  exercised  or  performed  by  the 
survivor  or  survivors  for  the  time  being.  It  would  seem,  therefore,  that 
in  the  case  of  trusts  falling  within  this  section  the  powers  of  sec.  21 
may  be  exercised  by  a  sole  surviving  trustee. 

In  addition  to  this  statutory  power  it  is  often  desirable  to  insert  in 
wills  or  settlements  a  special  power  adapted  to  cases  where  funds  subject 
to  different  trusts,  or  having  different  destinations,  have  become  blended 
or  difficult  to  distinguish,  or  where  charges,  deductions,  or  out-goings 
affect  different  parts  of  the  trust  property,  and  enabling  the  trustees  to 
make  a  division  and  apportionment  which  shall  be  as  binding  and  con- 
clusive upon  all  persons  interested  as  if  made  by  a  Court  of  competent 
jurisdiction  (see  Davidson,  Conv.  Free,  vol.  iii.  pp.  719,  770  ;  vol.  v.  p.  551 ; 
Key  and  Elphinstone,  Conv.  Free,  p.  475).  "Where  two  funds  were  inex- 
tricably mixed,  and  large  profits  had  arisen  on  investments,  the  Court 
apportioned  the  profits  (Stoddart  v.  Saville,  1893,  38  Sol.  J.  79,  referring 
to  the  principle  of  Lord  Frovost  of  Edinburgh  v.  Lord  Advocate,  1879, 
4  App.  Cas.  823). 

Fowers  of  Lnvestment. — The  powers  of  investment  of  trustees  arise 
either  in  the  absence  of  any  express  provision,  or  under  the  provisions 
of  a  trust  instrument,  or  under  statutory  provisions.  Independently  of 
provision,  it  is  the  duty  of  a  trustee  having  trust  money  in  his  hands, 
which  cannot  be  applied  under  the  trust,  to  make  the  fund  productive 
to  the  ceshii  que  trust  by  investment.  Formerly  in  such  a  case,  the  only 
mode  of  investment  which  was  in  general  available  with  safety  by  the 
trustee,  was  in  the  three  per  cent,  consolidated  bank  annuities  (see  ILowe 
V.  Earl  of  Dartmouth,  1802,  7  Ves.  137,  150,  151 ;  32  E.  E.  56 ;  6  E.  E. 
96),  and  it  would  have  been  unwise,  if  not  improper,  for  a  trustee  to 
invest  on  a  mortgage  security,  however  eligible. 

[A  power  to  retain  securities  upon  their  present  state  of  investment 
is  often  met  with.  Under  such  a  power  trustees  can  accept  shares  in  a 
reconstructed  company,  taking  the  place  of  one  in  which  they  held  shares 
{Ln  re  Smith,  Smith  v.  Lewis,  [1902]  2  Ch.  667).  A  power  of  this  kind 
will  authorise  the  trustees  to  deposit  bearer  bonds,  with  coupons 
attached,  in  their  joint  names  with  bankers  {In  re  De  Fothonier,  [1900] 
2  Ch.  259). 

Where  there  arises  a  state  of  circumstances  which  it  may  be  sup- 
posed was  not  foreseen  or  anticipated  by  the  author  of  the  trust,  and 
which  is  unprovided  for  by  the  trust  instrument,  and  on  an  emergency, 
the  Court  has  power  under  its  general  administrative  jurisdiction  to 
sanction,  notwithstanding  that  all  parties  interested  are  not  sui  juris  or 
in  existence,  acts  being  done  by  the  trustees  which  otherwise  they  have 
no  power  to  do,  e.g.  carrying  out  a  reconstruction  agreement  in  respect 
to  a  company  in  which  the  trustees  held  shares  {In  re  New,  [1901]  2  Ch. 
354 ;  In  re  Wells,  [1903]  1  Ch.  848 ;  see  In  re  Tollemache,  [1903]  1  Ch. 
955).] 

An  investment  on  personal  security  is  of  course  improper  in  the 
absence  of  special  power,  and  even  where  there  is  such  a  power  it  must 
be  exercised  with  great  caution  (see  Fickard  v.  Anderson,  1872,  L.  E. 
13  Eq.  608);  and  it  must  not  be  exercised  by  way  of  accommodation, 
or  where  there  has  been  a  change  of  circumstances  which  renders  the 
authorised  investment  unsafe  (see  Lewin,  10th  ed.,  335).     [Trustees  with 


TEUSTS;  TEUSTEES  311 

power  to  lend  on  personal  security  can  lend  to  a  cestui  que  trust  when 
there  is  a  reasonable  prospect  of  repayment  {In  re  Laing's  Settlement, 
[1899]  1  Ch.  593).  "  Snch  securities  as  my  trustees  shall  think  fit "  has 
been  held  sufficient  to  authorise  trustees  to  invest  in  shares  in  railway 
companies  {In  re  Rayner,  [1904]  1  Ch.  176),  and  in  the  same  way 
"securities"  has  been  held  to  mean  "investments"  authorising  sale  of 
real  estate  purchased  {In  re  Gent  and,  Easons  Contract,  [1905]  1  Ch.  386).] 
Where  a  power  of  investment  is  contained  in  the  trust  instrument,  the 
terms  of  it  must  be  strictly  followed.  Thus  any  condition  requiring  any 
consent  to  be  given  must  be  complied  with,  and  in  order  to  show  con- 
sent, it  is  necessary  that  the  person  giving  it  should  have  knowledge 
of  the  nature  of  the  investment  {In  re  Massingberd's  Settlement,  1890, 
63  L.  T.  K  S.  296,  299,  C.  A.),  and  the  consent  must  be  given  at  the 
time  of  the  investment,  and  not  subsequently  or  prospectively  {Bateman 
V.  Davis,  1818,  3  Madd.  98 ;  56  E.  E.  446 ;  18  E.  E.  200 ;  Child  v.  Child, 
1855,  20  Beav.  50 ;  52  E.  E.  521).  [A  power  to  lend  money  to  a  firm 
consisting  of  certain  individuals  does  not  authorise  a  loan  to  a  firm 
differently  constituted  {Smith  v.  Patrick,  [1901]  A.  C.  282).] 

In  exercising  a  power  of  investment,  trustees  must  be  careful  to  hold 
an  even  hand  as  between  tenant  for  life  and  remainderman,  and  if  they 
improperly  favour  the  tenant  for  life,  they  will  be  held  personally 
responsible  {Bahy  v.  Bidehalgh,  1855,  7  De  a,  M.  &  G.  104;  44  E.  E.  41 ; 
In  re  Dick,  [1891]  1  Ch.  (C.  A.)  423,  431 ;  S.  C.  in  H.  L.,  [1892]  A.  C. 
112,  nom.  Hume  v.  Lopes  ;  Mara  v.  Browne,  [1895]  2  Ch.  83,  ^er  ISTorth, 
J.);  and  in  one  case  where  the  interests  of  tenant  for  life  and  remainder- 
man were  opposed  to  each  other,  North,  J.,  declined  to  hear  counsel  for 
trustees  in  support  of  the  application  {In  re  Hotchkins  Settled  Estates, 
1887, 35  Ch.  D.  41).  [As  between  tenant  for  life  and  remainderman,  where 
there  has  been  an  unauthorised  investment  which  results  in  a  loss  of 
capital  and  income,  the  loss  must  be  borne  by  calculating  what  the 
tenant  for  life  would  have  received  from  an  investment  in  consols  and 
the  value  of  the  consols  at  her  death.  The  proceeds  of  the  unauthorised 
investment  and  the  amount  of  income  received  therefrom  by  the  tenant 
for  life  as  an  aggregate  is  to  be  divided  between  him  and  the  remainder- 
man in  the  proportion  which  the  income  on  consols  so  calculated  bears 
to  the  value  of  the  consols  at  her  death,  the  tenant  for  life  being  debited 
with  the  income  actually  received  {In  re  Bird,  [1901]  1  Ch.  916).] 

A  power  to  invest  in  the  securities  of  any  "  railway  or  other  public 
company  "  includes  securities  of  companies  under  the  Companies  Acts, 
as  such  companies  are  incorporated  under  the  authority  of  statute,  and 
the  instruments  constituting  them,  and  the  transfers  of  their  shares,  are 
public  in  their  nature  {In  re  Sharp,  1890,  45  Ch.  D.  (C.  A.)  286 ;  and 
see  In  re  Lysaght,  [1898]  1  Ch.  (C.  A.)  115,  122).  [The  above  phrase 
means  an  English  public  company  {In  re  Castlehoio,  [1903]  1  Ch.  352). 
A  clause  worded  "  the  stocks,  funds,  and  securities  of  any  corporation 
or  company,  municipal,  commercial,  or  otherwise,"  was  held  to  authorise 
investment  in  companies  other  than  those  formed  in  the  United 
Kingdom  {In  re  Stanley,  [1906]  1  Ch.  131).]  A  power  to  invest  in  the 
shares  or  securities  of  a  company  incorporated  by  Act  of  Parliament 
will  not  include  those  of  companies  under  the  Act  of  1862,  as  they  are 
only  incorporated  by  registration  under  a  statute  {In  re  Smith,  Davidson 
v.  Myrtle,  [1896]  2  Ch.  590).  A  like  power  was,  however,  held  to  extend 
to  the  shares  of  a  company  constituted  under  a  charter,  which  derived 
its  force  from  a  preceding  Act  of  Parliament  {Elve  v.  Boyton,  [1891] 
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1  Ch.  (C.  A.)  501).  Before  investing  in  shares  of  any  company,  trustees 
should  inquire  as  to  the  constitution  of  the  company,  and  its  rights 
against  its  shareholders  (Neio  London  and  Brazilian  Bank  v.  Brocldehurst, 
1882,  21  Ch.  D.  (C.  A.)  302).  [A  power  to  invest  in  the  bonds,  etc.,  of 
any  public  company  does  not  authorise  an  investment  in  the  bonds 
of  an  incorporated  body  of  harbour  trustees  {Wood  v.  Middleton,  1898, 
79  L.  T.  155).] 

If  the  discretion  of  the  trustee  is  hondfide  exercised,  shares  not  fully 
paid  up  are  not  necessarily  an  improper  investment  {In  re  Johnson, 
1886,  W.  N".  p.  71)  ;  and  where  the  power  was  to  invest  in  such 
securities  as  the  trustee  should  "think  fit,"  an  investment  honestly 
made  in  debentures  to  bearer,  issued  by  a  limited  company  by  way  of 
floating  security,  was  held  to  be  justifiable  {In  re  Smith,  Smith  v. 
Thompson,  [1896]  1  Ch.  71) ;  so  where  the  power  was  to  invest  in  such 
mode  or  modes  of  investment  as  the  trustees  "in  their  uncontrolled 
discretion  should  think  proper,"  they  were  not  liable  for  investments 
made  hondfide  in  purchase  of  bonds  of  a  foreign  company,  or  a  colonial 
railway  company,  or  in  shares  of  a  bank  on  which  there  was  a  liability 
{In  re  Brown,  Broivn  v.  Brown,  1885,  29  Ch.  D.  889). 

Statutory  powers  of  investment  were  from  time  to  time  conferred  on 
trustees  by  various  enactments,  many  of  which  were  replaced  by  the 
Trust  Investment  Act,  1889,  52  &  53  Vict.  c.  32.  These  provisions 
have  been  repealed  by  the  Trustee  Act,  1893,  56  &  57  Vict.  c.  53,  but 
are  substantially  re-enacted  by  sec.  1  of  that  Act,  which  (subject  to 
some  important  qualifications,  to  which  attention  will  be  drawn)  may 
be  said  to  constitute  a  statutory  code  or  charter,  setting  forth  the  powers 
of  investment  of  trustees.  The  section,  after  providing  that  a  trustee 
may,  "  unless  expressly  forbidden  by  the  instrument,  if  any,  creating 
the  trust,"  invest  any  trust  funds  in  his  hands,  whether  at  the  time  in 
a  state  of  investment  or  not,  in  manner  following,  proceeds  to  specify 
a  list  of  privileged  investments,  and  concludes  by  enacting  that  the 
trustee  "may  also  from  time  to  time  vary  any  such  investment."  [If  a 
testator  directs  investment  in  any  particular  securities  and  in  no  other, 
the  Court  will  act  on  the  prohibition  {Ovey  v.  Ovey,  [1900]  2  Ch.  524).] 
The  exception  of  cases  in  which  the  trustee  is  under  express  prohibition 
by  the  instrument  creating  his  trust,  involves  a  qualification  of  his 
powers,  which,  as  regards  many  trustees  at  the  present  day,  is  of  great 
importance.  It  frequently  occurs  that  the  powers  of  investment  con- 
ferred by  settlements  or  wills,  after  authorising  the  trustees  to  invest  in 
specified  modes  of  investment,  proceed  with  words  of  prohibition,  such 
as — "  but  not  in  any  other  mode  of  investment,"  and  it  is  conceived  that 
wherever  these  or  similar  words  are  to  be  found  in  the  trust  instrument 
the  statutory  powers  of  investment  are  not  available. 

The  suggestion  that  the  "  express  prohibition  "  contemplated  by  the 
statute  is  a  prohibition  of  the  particular  investment  eo  nomine  appears 
to  be  quite  untenable.  A  prohibition  is  none  the  less  express  because 
it  is  expressed  in  general  terms.  It  follows  that  trustees,  before  pro- 
ceeding to  avail  themselves  of  the  powers  of  the  statute,  must  carefully 
examine  the  terms  of  the  trust  instrument  in  order  to  see  whether  it 
contains  any  prohibitory  words.  [A  direction  to  trustees  to  invest  in  a 
particular  security  is  not  an  "express  prohibition"  against  investing 
in  trustees'  securities  {In  re  Burke,  [1908]  2  Ch.  248).] 

The  words  in  the  section  extending  the  power  to  all  trust  funds, 
"  whether  at  the  time  in  a  state  of  investment  or  not,"  were  not  con- 
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tained  in  the  Trust  Investment  Act,  1889,  but  they  in  effect  embody 
in  the  Act  of  1893  the  decision  in  the  House  of  Lords  in  Hume  v.  Lopes, 
[1892]  A.  C.  112  (affirming  and  extending  the  decision  of  the  Court  of 
Appeal  in  In  re  Dick,  [1891]  1  Ch,  (C.  A.)  423,  and  overruling  that  of 
North,  J.,  in  In  re  Manchester  Royal  Infirmary,  1889,  43  Ch.  D.  420), 
that  the  powers  of  the  Act  of  1889  were  not  limited  to  cash  in  the  liands 
of  trustees,  but  extended  to  all  the  trust  investments,  so  that  whatever 
might  be  the  nature  of  such  investments,  the  statutory  power  of  varying 
investments  applied. 

The  "  privileged  list "  of  investments  given  by  the  section  comprises 
the  following : — (a)  Parliamentary  stocks  or  public  funds  or  Govern- 
ment securities  of  the  United  Kingdom  ;  (h)  real  or  heritable  securities 
in  Great  Britain  or  Ireland ;  (c)  stock  of  the  Bank  of  England  or  the 
Bank  of  Ireland ;  {d)  India  three-and-a-half  per  cent,  stock,  and  India 
three  per  cent,  stock,  or  any  other  capital  stock  which  may  at  any  time 
hereafter  be  issued  by  the  Secretary  of  State  in  Council  of  India  under 
the  authority  of  Act  of  Parliament,  and  charged  on  the  revenues  of 
India ;  {e)  securities  the  interest  of  which  is  or  shall  be  guaranteed  by 
Parliament;  (/)  consolidated  stock  created  by  the  Metropolitan  Board 
of  Works,  or  by  the  London  County  Council,  or  debenture  stock  created 
by  the  Eeceiver  for  the  metropolitan  police  district ;  {g)  debenture,  or 
rent-charge,  or  guaranteed  or  preference  stock  [it  is  a  question  whether 
■"  preferred "  stock  is  included  (see  In  re  Brighton  and  Dyke  Ely.  Co., 
1890,  40  Ch.  D.  28)]  of  any  railway  company  in  Great  Britain  or 
Ireland,  incorporated  by  special  Act  of  Parliament,  and  having,  during 
€ach  of  the  ten  years  last  past  before  the  date  of  investment,  paid  a 
dividend  at  the  rate  of  not  less  than  three  per  centum  per  annum  on  its 
ordinary  stock  (see  In  re  Tattersall,  [1906]  2  Ch.  399) ;  {h)  stock  of  any 
railway  or  canal  company  in  Great  Britain  or  Ireland,  whose  under- 
taking is  leased  in  perpetuity,  or  for  a  term  of  not  less  that  two  hundred 
years  at  a  fixed  rental  to  any  such  railway  company  as  is  mentioned  in 
clause  {g),  either  alone  or  jointly  with  any  other  railway  company; 
ii)  debenture  stock  of  any  railway  company  in  India,  the  interest  on 
which  is  paid  or  guaranteed  by  the  Secretary  of  State  in  Council  of 
India ;  (/)  B.  annuities  of  the  Eastern  Bengal,  the  East  Indian,  and 
the  Scinde,  Punjaub,  and  Delhi  Eailways,  and  any  like  annuities,  and 
deferred  annuities  comprised  in  the  register  of  holders  of  annuity 
Class  D,  and  annuities  comprised  in  the  register  of  annuitants.  Class  C, 
of  the  East  Indian  Eailway  Company;  {k)  stock  of  any  railway  com- 
pany in  India  upon  which  a  fixed  or  minimum  dividend  in  sterling  is 
paid  or  guaranteed  by  the  Secretary  of  State  in  Council  of  India,  or 
upon  the  capital  of  which  the  interest  is  so  guaranteed ;  {l)  debenture, 
or  guaranteed,  or  preference  stock  of  any  company  in  Great  Britain  or 
Ireland,  established  for  the  supply  of  water  for  profit,  and  incorporated 
by  special  Act  of  Parliament,  or  by  Eoyal  Charter,  and  having,  during 
•each  of  the  ten  years  last  past  before  the  date  of  investment,  paid  a 
dividend  of  not  less  than  five  pounds  per  centum  on  its  ordinary  stock ; 
(m)  nominal,  or  inscribed  stock,  issued,  or  to  be  issued,  by  the  corporation  of 
any  municipal  borough  having,  according  to  the  returns  of  the  last  census 
prior  to  the  date  of  investment,  a  population  exceeding  fifty  thousand, 
or  by  any  County  Council  under  the  authority  of  any  Act  of  Parliament 
or  Provisional  Order;  {n)  nominal  or  inscribed  stock  issued,  or  to  be 
issued,  by  any  Commissioners  incorporated  by  Act  of  Parliament  for  the 
purpose  of  supplying  water,  and  having  a  compulsory  power  of  levying 
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rates  over  an  area  having  a  population  exceeding  fifty  thousand, 
provided  that  during  each  of  the  ten  years  last  past  before  the  date  of 
investment  the  rates  levied  by  such  Commissioners  have  not  exceeded 
eighty  per  centum  of  the  amount  authorised  by  law  to  be  levied  (for 
full  particulars  as  to  these  investments,  see  Marrack's  Trust  Investment 
Guide,  2nd  ed.,  and  Ellis  on  the  Trustee  Act,  1893).  The  list  of  invest- 
ments is  necessarily  subject  to  change  from  time  to  time,  as,  for  instance, 
when  a  railway  company  which  has  paid  a  dividend  on  its  ordinary 
shares  ceases  to  do  so ;  and  therefore  trustees  when  making  an  invest- 
ment must  be  careful  to  ascertain,  through  their  broker  or  otherwise, 
that  the  investment  of  their  choice  is  at  that  time  on  the  privileged  list. 
In  addition  to  the  privileged  list  of  specified  investments,  the  section 
by  clause  (o)  also  empowers  the  trustee  to  invest  "  in  any  of  the  stocks, 
funds,  or  securities  for  the  time  being  authorised  for  the  investment  of 
cash,  under  the  control  or  subject  to  the  order  of  the  Court."  These 
investments,  which  are  to  be  found  specified  in  the  Rules  of  Court, 
1883,  Order  22,  r,  17,  are  in  the  main  of  the  like  character  with  those 
specified  in  the  statute  (see  Marrack,  pp.  65,  66). 

It  is,  however,  to  be  observed  that  while  by  clause  {g)  of  sec.  1  of  the 
Act  as  to  railway  stocks,  it  is  required  that  the  railway  company  should 
for  ten  years  have  paid  a  dividend  of  not  less  than  three  per  cent.,  no 
similar  requirement  as  to  rate  of  dividend  is  contained  in  the  Order  of 
Court.  Thus  these  clauses  {g)  and  (o)  confer  two  powers,  one  of  which 
is  more  extensive  than  the  other.  It  is  not  clear  why  this  was  done,  but 
it  must  be  borne  in  mind  that  the  more  comprehensive  Order  of  the 
Court  is  liable  to  be  amended  at  any  time,  should  circumstances  render 
alteration  desirable ;  and  in  time  to  come  the  exercise  of  the  discretion 
of  the  Court  may  conceivably  be  a  valuable  guide  to  trustees. 

Another  important  qualification  of  the  statutory  power  of  invest- 
ment is  to  be  found  in  sec.  2  of  the  Trustee  Act,  1893,  which  while 
expressly  empowering  a  trustee  to  invest  in  any  of  the  securities  men- 
tioned or  referred  to  in  sec.  1,  notwithstanding  that  the  same  may  be 
redeemable,  and  that  the  price  exceeds  the  redemption  value,  provides 
that  he  may  not,  under  the  powers  of  the  Act,  purchase  at  a  price 
exceeding  its  redemption  value  any  stock  mentioned  or  referred  to  in 
clauses  {g),  (i),  (k),  (l),  and  (m),  which  is  liable  to  be  redeemed  within 
fifteen  years  of  the  date  of  purchase  at  par  or  at  some  other  fixed  rate, 
or  purchase  any  such  stock  as  is  mentioned  or  referred  to  in  those 
clauses  which  is  liable  to  be  redeemed  at  par  or  at  some  other  fixed  rate, 
at  a  price  exceeding  fifteen  per  centum  above  par  or  such  other  fixed 
rate.  It  is  further  provided  that  a  trustee  may  retain  until  redemption 
any  redeemable  stock,  fund,  or  security  which  may  have  been  pur- 
chased in  accordance  with  the  powers  of  the  Act.  It  is  particularly 
to  be  noticed  that  the  prohibition  imposed  by  this  section  does  not 
attach  to  any  stocks  except  those  referred  to  in  the  subsections 
mentioned,  notwithstanding  that  many  of  them,  including  some  of  the 
greatest  importance,  e.g.  Consols  are  redeemable.  Trustees,  however, 
should  be  careful  not  to  exercise  their  powers  of  holding  redeemable 
stocks  in  a  way  unduly  detrimental  to  the  reversioners. 

By  sec.  3  every  power  conferred  by  the  Act  is  to  be  exercised  accord- 
ing to  the  discretion  of  the  trustee,  but  subject  to  any  consent  required 
by  the  instrument  (if  any)  creating  the  trust  with  respect  to  the  invest- 
ment of  the  trust  funds. 

By  sec.  4  the  preceding  sections  are  made  applicable  as  well  to  trusts 
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created  before  as  to  trusts  created  after  the  passing  of  the  Act,  and  the 
powers  thereby  conferred  are  to  be  in  addition  to  the  powers  conferred 
by  the  instrument,  if  any,  creating  the  trust. 

Sec,  5  of  the  Trustee  Act,  1893,  consists  of  miscellaneous  clauses 
reproducing  certain  repealed  enactments  conferring  on  trustees  powers 
of  investment — (1)  on  mortgage  of  long  terms  of  years ;  (2)  on  charges 
or  mortgages  of  charges  made  under  the  Land  Improvement  Act,  1864, 
27  &  28  Vict.  c.  114;  (3) in  railway  debenture  stock;  (4)  in  Local  Loans 
Stock  under  the  Local  Loans  Act,  1875 ;  (5)  in  securities  of  the  Govern- 
ment of  the  Isle  of  Man  under  the  Isle  of  Man  Loans  Act,  1880 ;  and 
(6)  in  mortgage  debentures  under  the  Mortgage  Debenture  Act,  1865. 
These  powers,  however,  are  not  general,  but  qualified  either  by  reference 
to  the  possession  of  existing  powers  by  the  trustee  or  otherwise,  and 
reference  in  every  case  must  be  made  to  the  precise  terms  of  the  enact- 
ment referring  to  the  investment  (see  Marrack,  2nd  ed.,  pp.  33  ct  seq.). 

By  the  Colonial  Stock  Act,  1900,  63  &  64  Vict.  c.  62,  trustees  may 
invest  trust  funds  in  any  Colonial  stock  registered  in  the  United  Kingdom 
in  accordance  with  the  provisions  of  the  Colonial  Stock  Acts,  1877  and 
1892  (amended  by  this  Act  so  as  to  remove  the  necessity  for  prospectuses, 
notices,  etc.,  to  state  the  particulars  required  by  sec.  19  of  the  Act  of 
1877),  and  with  respect  to  which  there  have  been  observed  such  condi- 
tions (if  any)  as  the  Treasury  prescribe  by  order  notified  in  the  London 
Gazette. 

Such  stocks  may  not,  however  (sec.  2  applying  sec  2  (2)  of  the 
Trustee  Act,  1893),  be  purchased  by  trustees  at  above  their  redemption 
value  if  they  are  liable  to  be  redeemed  at  par,  or  some  other  fixed  rate, 
within  fifteen  years,  nor  be  purchased  at  more  than  15  per  cent,  above 
par  or  other  fixed  redemption  rate. 

The  Treasury  are  to  keep  a  list  of  Colonial  stocks  for  the  time  being 
complying  with  the  Act,  and  publish  it  in  the  London  and  Edinbitrgh 
Gazettes,  and  in  such  other  manner  as  may  give  the  public  full  informa- 
tion on  the  subject. 

Under  sees.  21  and  32  of  the  Settled  Land  Act,  1882,  all  moneys  in 
Court  which  are  liable  to  be  laid  out  in  the  purchase  of  land  to  be  made 
subject  to  a  settlement,  may  be  invested  on  Government  securities,  or 
on  other  securities  on  which  the  trustees  of  the  settlement  are  by  the 
settlement  or  by  law  authorised  to  invest  trust  money  of  the  settlement, 
or  on  the  security  of  the  bonds,  mortgages,  or  debentures,  or  in  the  pur- 
chase of  the  debenture  stock  of  any  railway  company  in  Great  Britain 
or  Ireland  incorporated  by  special  Act  of  Parliament,  and  having  for 
ten  years  next  before  the  date  of  investment  paid  a  dividend  on  its 
ordinary  stock  or  shares. 

Under  these  sections  moneys  in  Court  which  have  arisen  from  the 
purchase  under  the  Lands  Clauses  Consolidation  Act,  1845,  of  land  be- 
longing absolutely  to  a  charity,  have  been  invested  in  railway  debenture 
stock  {In  re  Byron's  Charity,  1883,  23  Ch.  D.  171 ;  and  see  In  re  Vicar 
of  Castle  Bytham,  [1895]  1  Ch.  348). 

By  sec.  33  of  the  same  Act,  where  under  a  settlement  money  is  in 
the  hands  of  trustees,  and  is  liable  to  be  laid  out  in  the  purchase  of  land 
[e.g.  personal  estate  held  by  trustees  with  power  to  invest  in  land  {In  re 
Soltau's  Trusts,  [1898]  2  Ch.  629),  or  to  invest  in  purchase  of  freehold 
ground  rents  {I71  re  Thomas,  [1900]  1  Ch.  319)]  to  be  made  subject  to 
the  settlement,  then  in  addition  to  such  powers  of  dealing  therewith 
as  the  trustees  have  independently  of  the  Act,  they  may,  at  the  option  of 
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the  tenant  for  life,  who  is  not  subject  to  the  control  of  the  trustees  in  his 
selection  of  investments,  invest  the  same  as  above  mentioned. 

Under  a  bequest  of  money  to  trustees  in  trust  to  purchase  real 
estate,  to  be  settled  in  strict  settlement,  and  until  the  purchase  to  be 
invested  in  Government  or  real  securities,  "  but  not  in  any  other  mode 
of  investment,"  it  was  held  that  the  trustees,  on  the  direction  of  the 
tenant  for  life,  might  invest  in  debenture  stock,  as  this  was  only  doing 
directly  what  the  tenant  for  life  could  have  done  circuitously  under  the 
Act,  by  reselling  the  purchased  estate,  and  directing  the  investment  of 
the  purchase  money  {In  re  Mackenzie,  1883,  23  Ch.  D.  750).  Where  a 
will  contained  no  clause  authorising  an  interim  investment,  the  Court 
sanctioned  the  postponement  of  the  purchase  of  real  estate  in  Ireland 
until  such  a  purchase  could  be  prudently  effected,  and  allowed  an 
interim  investment  under  sec.  21  {In  re  Maherley,  1886,  33  Ch.  D.  455). 
Money  held  in  trust  for  investment  upon  the  purchase  of  a  particular 
piece  of  land  was  held  to  be  "  money  liable  to  be  laid  out  in  the  pur- 
chase of  land  "  within  the  section  {In  re  Hill,  [1896]  1  Ch.  962). 

It  often  becomes  necessary  to  effect  a  sale  of  stock  belonging  to  a 
trust  on  a  day  intermediate  between  the  two  dividend  days,  and  in  such 
a  case,  although  the  price  may  be  increased  by  the  nearness  of  the 
dividend  day,  it  is  not  in  general  the  practice  to  pay  to  the  tenant  for 
life  the  apportioned  amount  of  the  current  dividend  {Scholefield  v.  Red- 
fern,  1863,  2  Drew.  &  Sm.  173);  but  there  is  no  absolute  rule  on  the 
subject,  and  the  practice  may  be  departed  from  in  special  circumstances 
(see  Lord  Londeshorouqh  v.  Sommerville,  1852, 19  Beav.  295 ;  52  E.  E.  363 ; 
and  see  Bidkeley  v.  Stephens,  1853,  3  K  E.  105 ;  10  L.  T.  K  S.  225) ;  and 
where  the  sale  took  place  not  on  a  change  of  investment,  but  with  a 
view  to  a  final  distribution,  which  if  the  terms  of  the  trust  were  strictly 
adhered  to,  would  have  been  properly  effected  by  transfer,  it  was  held 
that  the  representatives  of  a  deceased  tenant  for  life  were  entitled  to 
receive  an  apportioned  amount,  which  in  the  particular  case  was  con- 
siderable {Bidkeley  v.  Stephens,  [1896]  2  Ch.  241). 

Trust  for  or  Power  of  Sale. — By  sec.  13  of  the  Trustee  Act,  1893, 
replacing  sec.  35  of  the  Conveyancing  and  Law  of  Property  Act,  1881, 
and  unless  the  will  or  settlement  otherwise  directs,  a  trustee,  under  a 
trust  or  power  created  since  December  31,  1881,  may  sell  or  concur  in 
selling  all  or  any  part  of  the  property  either  subject  to  prior  charges  or 
not,  [and  either  together  or  in  lots.  He  may  therefore  sell  leaseholds  in 
lots  subject  to  a  condition  that  the  purchaser  of  one  lot  should  execute 
underleases  for  the  whole  term  less  one  day  of  the  other  lots  {In  re  Judd 
and  Poland,  [1906]  1  Ch.  684)].  A  trustee  was  always  at  liberty  to  sell 
subject  to  any  reasonable  conditions  for  sale  fairly  called  for  by  the  state 
of  the  property  {Dance  v.  Goldingham,  1873,  L.  E.  8  Ch.  902 ;  Dunn  v. 
Flood,  1885,  25  Ch.  D.  629;  28  Ch.  D.  (C.  A.)  586);  and  by  Lord  Cran- 
worth's  Act,  23  &  24  Vict.  c.  145,  trustees  were  authorised  to  make  such 
special  or  other  stipulations,  either  as  to  title  or  evidence  of  title,  or 
otherwise  as  they  might  think  fit;  but  now,  by  the  Trustee  Act,  1893, 
s.  13,  a  trustee  may,  unless  the  instrument  creating  the  trust  or  power 
otherwise  provides,  sell,  or  concur  with  any  other  persons  in  selling, 
subject  to  any  such  conditions  respecting  title  or  evidence  of  title  or 
other  matter,  as  the  trustee  thinks  fit.  But  trustees  are  not  empowered 
to  insert  conditions  unduly  clogging  the  sale,  as,  for  example,  a  condition 
unnecessarily  limiting  the  commencement  of  the  title  to  a  recent  date,  or 
making  all  recitals  conclusive,  or  Incorrectly  stating  that  the  property  is 
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sold,  subject  to  tenancies  or  covenants,  but  on  a  sale  on  small  lots,  a  con- 
dition limiting  a  ten  years'  title  in  order  to  save  expense,  or  a  condition 
empowering  the  vendor  for  reasonable  cause  to  rescind,  are  not,  it  is 
conceived,  improper  {Dunn  v.  Flood,  uhi  supra  ;  Dart,  V.  &  P.,  6th  ed., 
pp.  83,  84,  199;  7th  ed.,  75,  195).  It  is  further  provided  (s.  14)  for  the 
protection  of  the  trustee  that  no  sale  made  by  a  trustee  after  December 
24,  1888,  shall  be  impeached  by  any  beneficiary  upon  the  ground  that 
any  of  the  conditions  subject  to  which  the  sale  was  made  may  have  been 
unnecessarily  depreciatory,  unless  it  also  appears  that  the  consideration 
for  the  sale  was  thereby  rendered  inadequate ;  and,  in  favour  of  pur- 
chasers, it  is  provided  that  after  the  execution  of  the  conveyance  no  such 
sale  shall  be  impeached  upon  the  like  ground  unless  it  appears  that  the 
purchaser  was  acting  in  collusion  with  the  trustee  at  the  time  when  the 
contract  for  sale  was  made.  The  rules  as  to  the  depreciatory  conditions 
appear  to  be  applicable  to  a  tenant  for  life  selling  under  the  Settled  Land 
Act,  1882,  who  by  sec.  53  is  placed  in  the  position  of  a  trustee.  On  the 
sale  of  a  large  property  a  trustee  is  justified  in  adopting  the  custom  of 
auctioneers  to  accept  a  cheque  in  lieu  of  cash  for  the  deposit,  and,  if  the 
cheque  is  dishonoured,  will  not  be  held  responsible  {Farrer  v.  Lacy, 
Hartland  &  Co.,  1885,  25  Ch.  D.  636  ;  31  Ch.  D.  (0.  A.)  42).  The  right 
of  trustees  to  buy  in  at  a  sale  was  formerly  open  to  question,  but  now, 
under  sec.  13  of  the  Trustee  Act,  1893,  trustees  may  vary  any  contract 
for  sale  and  buy  in  at  any  auction,  or  rescind  any  contract  for  sale,  and 
resell  without  being  answerable  for  any  loss.  A  variety  of  useful  pro- 
visions regulating  and  facilitating  sales  of  land  are  contained  in  sec.  2 
of  the  Vendor  and  Purchaser  Act,  1874,  37  &  38  Vict.  c.  78,  and  it  is 
expressly  enacted  by  sec.  15  of  the  Trustee  Act,  1893,  that  a  trustee  who 
is  a  vendor  or  purchaser  may  sell  or  buy  without  excluding  the  opera- 
tion of  the  section.  The  provisions  of  sec.  1  of  the  Vendor  and  Purchaser 
Act,  1874,  and  of  sees.  3,  13,  and  66  of  the  Conveyancing  Act,  1881,  are 
also  advantageous  in  this  connection. 

Trustees  who  on  the  occasion  of  a  sale  of  land  retain  the  title-deeds 
were  bound,  previously  to  the  Conveyancing  Act,  1881,  to  furnish  attested 
copies  of  the  deeds  to  the  purchaser,  and  to  covenant  for  production  during 
the  period  of  their  own  custody,  giving  at  the  same  time  all  such  rights 
at  law  or  in  equity  as  they  lawfully  could  to  call  for  the  production  as 
against  the  holder,  for  the  time  being  (Sugd.  V.  &  P.,  13th  ed.,  p.  54; 
14th  ed.,  p.  433) ;  but  by  the  Conveyancing  Act,  1881,  s.  9,  the  practice 
has  been  introduced  of  giving  an  acknowledgment  in  writing  of  the  right 
of  the  purchaser  to  the  production  of  the  documents  of  title,  and  to 
delivery  of  copies  thereof  in  lieu  of  the  old  covenant  for  production,  and 
the  acknowledgment  satisfies  any  liability  to  give  a  covenant  for  pro- 
duction and  delivery  of  copies  or  extracts.  The  enactment  also  provides 
for  the  giving  of  an  undertaking  in  writing  for  safe  custody ;  but  this 
undertaking  involves  a  personal  liability,  and  although,  if  trustees  gave 
it,  they  might  be  entitled  in  the  absence  of  negligence  to  indemnity 
from  the  trust  estate,  they  cannot  be  compelled  to  give  it,  and  should  not 
do  so,  but  should  give  only  the  statutory  acknowledgment. 

Power  to  give  Receipts. — A  general  statutory  power  to  give  receipts 
was  conferred  on  trustees  by  Lord  Cranworth's  Act,  23  &  24  Vict.  c.  145, 
s.  129,  passed  August  28,  1860,  but  the  operation  of  that  Act  was  ex- 
pressly confined  to  instruments  executed  after  the  passing  of  the  Act. 
That  Act  was  repealed  by  the  Conveyancing  Act  of  1881,  44  &  45  Vict. 
c.  41,  and  replaced  by  a  new  provision,  which,  however,  has  now  been 
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repealed  and  in  substance  reproduced  by  sec.  20  of  the  Trustee  Act,  1893, 
56  &  57  Vict.  c.  53,  providing  that  the  receipt  in  writing  of  any  trustee 
for  any  money,  securities,  or  other  personal  property  or  effects  payable, 
transferable,  or  deliverable  to  him  under  any  trust  or  power  shall  be  a 
sufficient  discharge,  and  the  section  applies  to  trusts  created  either  before 
or  after  the  commencement  of  the  Act.  In  order  to  avail  himself  of  this 
section  a  person  purchasing  from  a  trustee  must  of  course  satisfy  himself 
that  the  money  is  "payable"  to  the  trustee,  and  he  would  not,  it  is 
apprehended,  be  justified  in  paying  the  purchase-money  to  a  bare  trustee 
(see  Hockey  v.  Western,  [1898]  1  Ch.  (C.  A.)  350).  The  effect  of  this 
section,  when  read  in  connection  with  the  wide  definition  of  "  trustee  " 
and  "trust"  contained  in  sec.  50  of  the  Act,  is  in  all  ordinary  cases  to 
remove  the  ambiguity  and  doubt  which  arose  under  the  old  rule  of  the 
Court  under  which  a  purchaser  was  in  general  required  to  see  to  the 
application  of  his  purchase-money,  a  rule  which,  however,  was  liable  "  in 
every  instance  to  be  controlled  and  defeated  by  an  intention  to  the 
contrary  collected  from  the  instrument  creating  the  trust,  whether  that 
intention  be  expressed  or  implied"  (see  Lewin,  11th  ed.,  529  et  seq., 
where  the  cases  are  collected  and  considered),  and  which,  therefore,  was 
subject  to  many  qualifications  and  difficult  of  application. 

It  often  occurs  that  a  purchaser  is  dealing  with  trustees,  when  the 
period  of  time  at  which  the  trust  ought  to  be  executed  has  long  gone 
by,  as  for  example,  where  the  vendors  are  exercising  a  trust  for  sale  for 
payment  of  the  testator's  debts.  In  such  case  it  is  considered  that  if  the 
sale  is  of  real  estate,  and  a  period  of  twenty  years  from  the  testator's 
death  has  elapsed,  it  is  fair  to  presume  that  the  testator's  debts  have 
been  paid,  and  the  purchaser  is  therefore  put  upon  inquiry  (In  re  Tan- 
queray-  Willaume  and  Landau,  1882,  20  Ch.  D.  (C.  A.)  465).  This  rule, 
however,  does  not  apply  to  a  case  where  leaseholds  are  sold  by  an 
executor  {In  re  Whistler,  1887,  35  Ch.  D.  561;  In  re  Venn  and  Furze, 
[1894]  2  Ch.  101);  and  as  to  the  real  estate  of  a  testator  dying  on  or 
after  January  1,  1898,  see  the  Land  Transfer  Act,  1897,  60  &  61  Vict, 
c.  65,  ss.  1,  2,  subs.  1.  [Where  the  purchaser  had  actual  notice  that  all 
the  debts  had  been  paid,  the  title  of  an  executor  selling  a  long  time  after 
the  death  was  not  forced  on  to  the  purchaser  {In  re  VerreWs  Contract, 
[1903]  1  Ch.  65 ;  and  see  In  re  Higgins  and  Stephenson,  [1906]  1  I.  K. 
656).] 

Previously  to  the  Trustee  Act,  1888,  51  &  52  Vict.  c.  59,  in  the 
-absence  of  special  provisions,  a  purchaser  from  trustees  could  insist  upon 
paying  the  money  to  the  trustees  personally  [or]  to  their  joint  account 
at  the  bank  indicated  by  them.  But  by  sec.  2  of  that  Act,  replaced  now 
by  sec.  17  of  the  Trustee  Act,  1893,  56  &  57  Vict.  c.  53,  a  trustee  is 
empowered  to  appoint  a  solicitor  to  be  his  agent  to  receive  and  give  a 
discharge  for  any  money  or  valuable  consideration  or  property  receivable 
by  the  trustee  under  the  trust,  by  permitting  the  solicitor  to  have  the 
custody  of  and  to  produce  a  deed  containing  any  such  receipt  as  is 
referred  to  in  sec.  56  of  the  Conveyancing  and  Law  of  Property  Act,  1881, 
and  a  trustee  is  not  to  be  chargeable  with  breach  of  trust  by  reason  only 
of  his  having  made  or  concurred  in  making  any  such  appointment. 
The  deed  must  be  produced  at  the  time  of  payment  to  or  receipt  by  the 
agent  {Day  v.  Woohvich  Equitalle  Building  Society,  1888,  40  Ch.  D.  491, 
493).  Under  this  enactment  it  is  not  competent  to  the  trustees 
to  appoint  one  of  themselves  to  receive  purchase-money,  and  if  the 
money  is  to  be  paid  to  them  directly  the  purchaser  can,  it  seems,  require 
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all  of  them  to  attend  personally  to  receive  it  {In  re  Flower  and  Metro- 
politan Board  of  Works,  1884,  27  Ch.  D.  592).  The  exemption  of  the 
trustee  from  liability  does  not  extend  to  a  case  where  he  permits  the 
money  or  property  to  remain  in  the  hands  or  under  the  control  of  the 
solicitor  for  a  period  longer  than  is  reasonably  necessary  to  enable  the 
solicitor  to  pay  or  transfer  the  same  to  the  trustee. 

The  production  of  the  deed  is  "equivalent  to  a  special  authority 
given  to  the  solicitor  to  receive  the  money  "  {In  re  Bellamy,  1883,  24 
Ch.  D.  (C.  A.)  387,  399,  per  Cotton,  L.J.),  and  must  be  by  the  solicitor 
acting  for  the  party  to  whom  the  money  is  expressed  to  be  paid  {Day 
V.  Woohoich  Equitalle  Society,  1888,  40  Ch.  1).  491),  who  must  be 
appointed  and  authorised  to  produce  the  deed  by  the  trustee  himself, 
and  not  by  a  person  acting  under  a  general  power  of  attorney  given  by 
the  trustee ;  but  a  purchaser  from  trustees  who  unreasonably  requires 
proof  that  the  solicitor  has  the  permission  would  probably  be  made  to 
pay  costs  {In  re  Hetling  and  Merton,  [1893]  3  Ch.  (C.  A.)  269).  [The 
person  paying  the  money  is  bound  to  assume  that  the  solicitor  producing 
the  deed  is  acting  for  the  person  having  power  to  give  the  discharge 
{King  V.  Smith,  [1900]  2  Ch.  425).] 

In  cases  not  falling  within  the  statute,  payment  to  a  solicitor  or 
agent  without  a  written  or  other  express  authority  will  be  no  discharge 
{Exfarte  Swinbanks,  1879,  11  Ch.  D.  525);  but  if  the  money  has  been 
paid  in  a  due  course  of  transmission  to  the  vendor,  who  by  his  agent 
delivers  a  receipt  for  it  to  the  purchaser,  the  loss  cannot  afterwards  be 
thrown  by  the  vendor  on  the  purchaser  {Gordon  v.  James,  1885,  30  Ch.  D. 
(C.  A.)  249 ;  and  see  london  Freehold  and  Leasehold  Property  Co.  v.  Suffeld, 
[1897]  2  Ch.  (C.  A.)  608). 

Power  to  Charge  Expenses. — It  is  an  established  rule  that  a  trustee 
or  other  person  in  a  fiduciary  capacity  shall  have  no  allowance  for  his 
trouble  and  loss  of  time,  the  ground  of  the  rule  being  that,  were  it  other- 
wise, the  interest  of  the  trustee  would  be  in  conflict  with  his  duty  (see 
Lewin,  9th  ed.,  706;  11th  ed.,  763).  In  conformity  with  this  rule,  a 
solicitor,  who  is  a  trustee,  is  precluded  from  charging  for  his  professional 
services,  and  if  he  settles  an  account  with  his  cestui  que  trust  which 
includes  such  charges  and  takes  a  release  from  him,  the  account  may  be 
opened,  if  the  cestui  que  trust  had  no  legal  advice,  and  can  make  out  a 
prima  facie  case  showing  some  error  in  the  account  (see  In  re  Fish, 
Bennett Y. Bennett,[1893]  2  Ch.  413;  In  re  Wehb,  Lambert y.  Still,  [1894] 
1  Ch.  73,  83,  85). 

But  though  a  trustee  is  allowed  nothing  for  his  trouble,  he  has 
always  been  allowed  everything  for  his  expenses  out  of  pocket  (Lewin, 
9th  ed.,  714;  11th  ed.,  770);  and  by  sec.  24  of  the  Trustee  Act,  1893,  it 
is  expressly  provided  that  a  trustee  may  reimburse  himself,  or  pay  or 
discharge  out  of  the  trust  premises,  all  expenses  incurred  in  or  about 
the  execution  of  his  trusts  or  powers.  Thus,  for  example,  a  trustee 
is  entitled  to  be  reimbursed  or  indemnified  in  respect  of  his  costs  of 
employing  a  solicitor  (see  Watson  v.  Eoio,  1874,  L.  E.  18  Eq.  680),  or  of 
taking  proceedings  with  a  view  to  protect  the  trust  estate  {In  re  Ormrod's 
Settled  Estates,  [1892]  2  Ch.  318 ;  Hamilton  v.  Tighe,  [1898]  1  I.  K.  123), 
or  even  his  costs  of  defending  his  conduct  in  an  action  as  to  the  adminis- 
tration of  the  trust  {Walters  y.  Woodbridge,  1878,  7  Ch.  D.  504).  In 
view  of  the  ease  and  comparatively  small  expense  with  which  a  trustee 
can,  under  the  present  procedure,  obtain  the  opinion  of  the  Court  as  to 
the  propriety  of  defending  an  action,  a  trustee  should  in  all  cases  of 
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doubt  take  that  course,  and  if,  even  though  acting  on  the  opinion  of 
counsel,  he  defends  an  action  to  which  defence  is  hopeless,  he  will  not 
be  allowed  his  costs  {In  re  Beddoe,  Doivnes  v.  Cottam,  [1893]  1  Oh.  (C.  A.) 
547) ;  and  where  an  executor  separately  defended  an  unsuccessful  action 
brought  against  him  and  the  residuary  legatees,  it  was  held  by  Charles,  J., 
that  as  the  outlay  was  to  protect  himself  against  a  charge  of  devastavit, 
it  could  not  be  deemed  to  have  been  made  in  the  strict  line  of  his  duty 
towards  his  cestuis  que  trust,  so  as  to  entitle  him  to  indemnity  from  them 
in  respect  of  it  {Hosegood  v.  Pedler,  1897,  66  L.  J.  Q.  B.  18).  [Trustees 
who  by  their  conduct  in  not  delivering  accounts  have  caused  pro- 
ceedings to  be  brought  against  them  by  their  cestuis  que  trust  will  be 
ordered  to  pay  costs  {In  re  Skinner,  [1904]  1  Ch.  288).]  Where  a  business 
is  carried  on  by  trustees  or  executors,  under  a  general  direction  in  a  will 
empowering  them  so  to  do  and  to  employ  the  assets  therein,  and  with  the 
assent  of  the  creditors,  and  in  their  interest  as  well  as  that  of  the  bene- 
ficiaries, the  trustees  will  be  entitled,  in  priority  to  the  creditors,  to 
indemnity  out  of  the  general  estate  against  liabilities  properly  incurred 
{Doivse  V.  Gorton,  [1891]  A.  C.  190;  S.  C,  40  Ch.  D.  536;  and  see  In  re 
Brooke,  Brooke  v.  Brooke,  [1894]  2  Ch.  600).  [This  priority  can  be  enforced 
by  creditors  of  the  business  after  the  death,  claiming  through  the  trustees, 
and  will  not  be  precluded  by  the  fact  that  one  of  the  trustees  is  a  de- 
faulter {In  re  Frith,  [1902]  1  Ch,  342).  A  trustee  reasonably  managing 
his  testator's  colliery  business  who  lets  down  the  surface  of  the  land  and 
thus  becomes  liable  for  damages  is  entitled  to  indemnification  against  the 
trust  estate,  and  the  person  who  has  recovered  judgment  for  the  damages 
can  stand  as  against  the  estate  in  the  place  of  the  trustee  {In  re  Rayboidd, 
[1900]  1  Ch.  199).]  The  trustee  of  a  void  trust  deed  cannot  charge  his 
expenses  as  against  persons  who  establish  the  invalidity  of  the  deed 
{Smith  V.  Dresser,  1865,  L.  R.  1  Eq.  651 ;  Ex  parte  Russell,  1882, 19  Ch.  D. 
(C.  A.)  588,  602;  Button  v.  Tliovipson,  1883,  23  Ch.  D.(C.  A.)278);  but 
where  a  settlement  was  set  aside  so  far  as  it  limited  to  the  settlor  a  life 
interest  enduring  after  his  own  bankruptcy,  the  trustees,  who  had  acted 
properly,  were  allowed  to  retain  their  costs  out  of  arrears  of  income 
{Merry  Y.Pownall,  [1898]  1  Ch.  306);  and  where  a  settlement,  originally 
valid,  is  afterwards  avoided  under  sec.  47  of  the  Bankruptcy  Act,  1883, 
the  trustees  are  entitled  to  their  costs  of  an  action  unsuccessfully 
brought  to  set  aside  the  settlement  {In  re  Holden ;  Ex  'parte  Official 
Receiver,  1887,  20  Q.  B.  D.  43 ;  and  see  In  re  Carter  and  Kenderdine, 
[1897]  1  Ch.  (C.  A.)  776).  [Trustees  ought  not  to  appear  on  an  appeal 
unless  they  think  it  likely  that  they  may  be  called  upon  to  assist  the 
Court.  If  they  do  they  will  not  be  allowed  their  costs  {Carroll  v. 
Graham,  [1905]  1  Ch.  478;  In  re  Barry's  Trust,  [1906]  2  Ch.  358).]  As 
a  general  rule,  the  agents  of  a  trustee  are  not  accountable  to  the  cestuis 
que  trust,  but  only  to  the  trustee ;  but  it  may  be  otherwise  if  the  agent, 
by  accepting  a  delegation  of  the  trust,  or  mixing  himself  up  with  a  breach 
of  trust,  becomes  a  trustee  de  son  tort  (see  In  re  Barney,  Barney  v.  Barney, 
[1892]  2  Ch.  265 ;  Mara  v.  Browne,  [1896]  1  Ch.  (C.  A.)  199;  Midgley  v. 
Midgley,  [1893]  3  Ch.  (C.  A.)  582).  A  trustee  of  different  estates  for 
different  cestuis  que  trust  under  one  trust  instrument  is  not  entitled  to 
reimburse  himself  from  one  estate  for  losses  incurred  in  a  hond-fide 
administration  of  the  other  estate  {Eraser  v.  Murdoch,  1883,  6  App.  Cas. 
855). 

Appointment  of  New  Trustees. — The  statutory  power  of  appointing 
new  trustees  [replacing  sec.  27  Lord  Cranworth's  Act,  23  &  24  Vict. 
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c.  145,  and  sec.  31,  Conveyancing  Act,  1881  (see  as  to  effect  of  these 
two  sections,  In  re  Bouchereite,  [1908]  1  Ch.  180)]  is  now  contained  in 
sec.  10  of  the  Trustee  Act,  1893,  which  provides  that  where  a  trustee 
either  original  or  substituted,  and  whether  appointed  by  a  Court  or 
otherwise,  is  dead,  or  remains  out  of  the  United  Kingdom  for  more 
than  twelve  months  [meaning  literally  the  whole  of  the  twelve  months 
(In  re  Walker,  [1901]  1  Ch.  259)],  or  desires  to  be  discharged  from  all 
or  any  of  the  trusts  and  powers  reposed  in  or  conferred  on  him,  or 
refuses  or  is  unfit  to  act  therein,  or  is  incapable  of  acting  therein, 
then  the  person  nominated  for  the  purpose  of  appointing  new 
trustees  by  the  instrument,  if  any,  creating  the  trust,  or  if  there 
is  no  such  person,  or  no  such  person  able  and  willing  to  act,  then 
the  surviving  or  continuing  trustees  or  trustee  for  the  time  being, 
or  the  "  personal  representatives  "  of  the  last  surviving  or  continuing 
trustee,  may,  by  writing,  appoint  another  person  or  persons  to  be  a 
trustee  or  trustees,  in  the  place  of  the  trustee  dead,  remaining  out  of 
the  United  Kingdom,  or  desiring  to  be  discharged,  refusing,  or  being 
incapable.  The  expression  "  personal  representatives  "  means  the  persons 
in  possession  of  a  general  grant  of  probate,  and  not  special  or  limited 
executors,  whether  appointed  for  the  express  purpose  of  executing  the 
trust  or  otherwise,  and  consequently  it  is  not  competent  for  a  sole  sur- 
viving trustee  to  appoint  by  his  will  trustees  in  continuation  to  himself 
on  his  decease  (In  re  Parkers  Trusts,  [1894]  1  Ch.  707).  [Where  the 
power  to  appoint  in  an  instrument  is  general  to  appoint  a  new  trustee 
it  has  been  held  that  the  legal  personal  representative  of  a  deceased 
trustee  who  has  power  can  appoint  \i\mB,Q\i  (Montejiore  v.  Guedalla,  [1903] 
2  Ch.  723) ;  but  in  sec.  10  the  power  is  to  appoint  another  person,  which 
does  not  include  himself  (In  re  Sampson,  [1906]  1  Ch.  435).]  An 
appointment  under  the  section  may  be  made  by  the  personal  repre- 
sentatives of  a  sole  trustee  (In  re  Shafto's  Trusts,  1885,  29  Ch.  D.  247), 
but  the  section  does  not  apply  where  the  sole  trustee  or  all  the  trustees 
of  a  will  have  died  in  the  testator's  lifetime  (Nicholson  v.  Field,  [1893] 
2  Ch.  572 ;  In  re  Orde,  1886,  .34  Ch.  D.  (C.  A.)  271).  Where  an  appoint- 
ment is  made  under  the  Act  in  the  place  of  a  trustee  who  has  been  out 
of  the  United  Kingdom  for  more  than  twelve  months,  the  concurrence 
of  such  trustee  in  the  appointment  is  not  necessary  unless  he  is  willing 
and  competent  to  concur  (In  re  Coates  to  Parsons,  1886,  34  Ch.  D.  370). 
[A  retiring  trustee  is  not  liable  for  a  breach  of  trust  committed  by  his 
successor,  unless  it  is  proved  that  it  was  contemplated  by  the  former 
trustee  when  the  appointment  took  place,  and  was  the  outcome  of  the 
appointment  (Head  v.  Gould,  [1898]  2  Ch.  250).] 

The  enactment  applies  only  if  and  as  far  as  a  contrary  intention  is 
not  expressed  in  the  trust  instrument,  and  has  effect  subject  to  the 
terms  and  provisions  contained  in  such  instrument.  Where  by  a  trust 
instrument  a  special  power  of  appointing  new  trustees  is  conferred  in 
certain  specified  events  which  do  not  exhaust  all  the  events  provided 
for  by  the  Act,  the  special  power  will  be  applicable  only  in  the  specified 
events,  and  the  statutory  power  in  the  other  events.  Thus  where  a 
husband  and  wife  were  empowered  to  appoint  new  trustees  in  the  event 
of  a  trustee  becoming  incapable,  but  not  in  the  event  of  a  trustee 
becoming  unfit,  and  one  of  the  trustees  became,  by  reason  of  bank- 
ruptcy, unfit,  but  not  incapable,  an  appointment  by  the  husband  and  wife 
was  held  to  be  invalid  (In  re  Wheeler  and  De  Rochow,  [1896]  1  Ch.  315). 
Where  by  a  settlement  in  1849  a  power  of  appointing  new  trustees  was 
VOL.  XIV.  21 
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given  to  "  the  surviving  or  continuing  trustees  or  trustee,"  to  be  exer- 
cised with  the  consent  of  beneficiaries  entitled  in  possession,  and  the 
power  in  the  settlement  had,  in  the  events  which  had  happened,  ceased 
to  be  exercisable,  the  fetter  imposed  by  the  settlement  was  held  not  to 
apply  to  an  appointment  under  the  Act  {Cecil  v.  Langdon,  1884,  28 
Ch.  D.  1). 

Sec.  10  of  the  Trustee  Act,  1893,  also  contains  provisions  authorising 
an  increase  in  the  number  of  trustees  on  any  appointment  [of  a  new 
trustee]  and  the  appointment  of  separate  sets  of  trustees  for  parts  of  the 
trust  property  held  on  distinct  trusts,  and  there  is  an  important  pro- 
vision that  it  shall  not  be  obligatory  to  fill  up  the  original  number  of 
trustees  where  more  than  two  trustees  were  originally  appointed ;  and 
having  regard  to  this  provision,  and  to  that  in  sec.  11  authorising 
the  retirement  of  a  trustee  without  the  appointment  of  a  new  trustee 
in  his  place  where  upon  his  retirement  two  trustees  will  remain,  it 
would  seem  that  the  rule  of  the  Court  requiring  the  number  of  trustees 
to  be  filled  up  where  an  appointment  is  made  by  the  Court,  will  be 
relaxed  in  the  future  (see  In  re  Lees,  [1896]  2  Ch.  508;  In  re  Leon, 
[1892]  1  Ch.  (C.  A.)  348 ;  In  re  Fitzherbert's  Settlement,  [1898]  W.  N. 
p.  58). 

On  the  appointment  of  new  trustees  it  was  formerly  necessary  to 
have  a  formal  conveyance  or  conveyances  of  the  trust  estate  by  the  old 
trustees  to  the  new  trustees,  but  it  is  now  provided  by  sec.  12  of  the 
Trustee  Act,  1893,  that  a  declaration  in  the  deed  of  appointment  by 
the  appointor  that  any  property  subject  to  the  trust  shall  vest  in  the 
persons  becoming  trustees  shall,  without  any  conveyance  or  assignment, 
vest  in  those  persons,  as  joint  tenants  and  for  the  purposes  of  the  trust, 
the  estate,  interest,  or  right  specified  in  the  declaration.  The  owner 
of  land,  in  effecting  an  equitable  mortgage  of  it  by  deposit  of  title  deeds, 
by  deed  declared  himself  to  be  a  trustee  of  the  legal  estate  for  the 
mortgagees,  and  authorised  them  to  remove  him  from  being  a  trustee 
and  to  appoint  new  trustees.  He  subsequently  conveyed  the  legal 
estate  to  an  incumbrancer,  who  took  it  with  notice  of  the  equitable 
mortgage.  The  equitable  mortgagees  then  appointed  new  trustees  by 
a  deed  which  contained  a  vesting  declaration  in  accordance  with  the 
Act,  and  North,  J.,  held  that  the  effect  of  the  declaration  was  to  take 
the  legal  estate  out  of  the  subsequent  incumbrancer  and  vest  it  in  the 
new  trustees  {London  and  County  Banking  Co.  v.  Goddard,  [1897]  1  Ch. 
642). 

In  making  an  appointment  under  a  power  to  appoint  new  trustees 
the  donee  of  the  power  should  be  guided  by  the  practice  of  the  Court, 
but  he  is  not  necessarily  precluded  from  making  an  appointment  which 
the  Court  would  refuse  to  make.  Thus  the  Court  declines  to  appoint 
the  solicitor  of  the  tenant  for  life  to  be  a  trustee  {In  re  Kemp's  Settled 
Estates,  1883,  24  Ch.  D.  485) ;  but  an  appointment  by  a  tenant  for  life, 
under  a  power  contained  in  a  will,  of  her  own  solicitor  to  be  trustee,  has 
been,  under  special  circumstances,  held  to  be  valid,  though  the  Court 
would  not  have  made  a  similar  appointment  {In  re  Earl  of  Stamford, 
Payne  v.  Stamford,  [1896]  1  Ch.  288).  [The  rule  of  the  Court  will  not 
be  departed  from  without  strong  reasons  of  benefit  to  the  estate  {In  re 
Spencer's  Settled  Estates,  [1903]  1  Ch.  75).  Independent  trustees  should 
be  appointed  and  therefore  the  Court  will  not  appoint  two  near  relatives 
{In  re  Knowles,  1884,  27  Ch.  D.  707).] 

As  no  man  can  be  judge  in  his  own  case,  it  is  not  competent  to  the 
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donee  of  a  power  of  appointment  of  new  trustees  to  exercise  it  by 
appointing  himself,  either  alone  or  jointly  with  others  {In  re  Skeat's 
Settlement,  1889",  42  Ch.  D.  522).  Where  a  tenant  for  life,  having  a 
power  to  appoint  new  trustees,  sells  his  life  interest,  the  power  is  not 
destroyed,  but  is  exercisable  with  the  consent  of  the  alienee  (Alexander 
V.  Mills,  1870,  L.  R.  6  Ch.  124),  or  even  without  such  consent  if  there  is 
nothing  in  the  appointment  which  may  be  prejudicial  to  the  alienee's 
interests  (Hardaker  v.  Moorhouse,  1884,  26  Ch.  D.  417;  Lewin,  p.  751). 
Where  the  donee  of  the  power  is  a  person  of  unsound  mind  not  so  found 
by  inquisition,  the  Court  in  Lunacy  has  power  under  the  provisions  of 
the  Lunacy  Act,  1890,  53  Vict.  c.  5,  ss.  116,  128,  129,  to  appoint  a 
person  to  exercise  the  power  on  behalf  of  the  lunatic,  either  generally 
or  by  appointing  specified  persons  {In  re  Shortridge,  [1895]  1  Ch.  921). 
An  appointment  by  the  donee  of  a  power  of  appointing  new  trustees,  in 
consideration  of  a  sum  of  money  paid  by  the  person  appointed,  is  bad; 
and  if  the  donee  appoints  improper  persons  he  may  be  made  personally 
liable  for  the  costs  of  a  suit  for  removing  them  from  office  {Baikes  v. 
Raikes,  1863,  32  Beav.  403 ;  55  E.  R.  158).  A  trustee  who,  being  aware 
that  a  breach  of  trust  is  contemplated,  retires  from  the  trust  in  order 
that  he  may  be  succeeded  in  office  by  persons  willing  to  do  what  he 
himself  is  unwilling  to  do,  may  be  held  responsible  for  the  acts  of  the 
substituted  trustee  (see  Webster  v.  Le  Hunt,  1861,  9  W.  R.  918,  where 
Lord  Westbury,  while  reversing  the  decision  of  V.-C.  Kindersley  on  the 
facts,  said  that  he  quite  agreed  that  trustees  denuding  themselves  of 
trust  funds,  if  they  did  so  under  circumstances  that  warranted  any 
reasonable  belief  of  the  insecurity  of  the  funds  in  the  hands  of  those  to 
whom  they  committed  them,  should  not  be  considered  in  this  Court  as 
having  validly  discharged  themselves  of  the  custody  of  the  trust  funds, 
or  released  themselves  from  responsibility ;  and  see  Clark  v.  Hoskins, 
1887,  37  L.  J.  Ch.  561 ;  and  see  Head  v.  Gould,[im^  2  Ch.  250).  [Want 
of  confidence  in  a  co-trustee  will  not  justify  a  trustee  in  retiring 
{Forshaw  v.  Higginson,  1855,  20  Beav.  485 ;  52  E.  R.  690).] 

The  appointment  of  new  trustees  by  the  Court  is  either  under  the 
general  inherent  jurisdiction  which  has  always  been  exercised  by  the 
Court  of  Chancery,  or  under  the  statutory  jurisdiction  conferred  by 
Part  III.  of  the  Trustee  Act,  1893,  replacing  the  Trustee  Acts  of  1850 
and  1852.  By  sec.  25  of  the  Act  of  1893  the  Court  is  empowered, 
whenever  it  is  expedient,  to  appoint  a  new  trustee  or  new  trustees,  and 
it  is  found  inexpedient,  difficult,  or  impracticable  so  to  do  without  the 
assistance  of  the  Court,  to  make  an  order  appointing  a  new  trustee  or 
new  trustees,  either  in  substitution  for  or  in  addition  to  any  existing 
trustee  or  trustees,  or  although  there  is  no  existing  trustee  {In  re 
Brackenhury,  1870,  10  Eq.  45) ;  but  any  order  so  made  is  not  to  operate 
further  or  otherwise  as  a  discharge  to  any  former  or  continuing  trustee 
than  an  appointment  of  new  trustees  under  any  power  for  that  purpose 
contained  in  any  instrument  would  have  operated.  [Instances  of 
expediency  are:  infancy  of  trustees  appointed  by  the  will;  age  and 
infirmity  {In  re  Lemann's  Trusts,  1883,  22  Ch.  D.  633);  difficulty  in 
obtaining  representation  to  the  last  surviving  trustee  {In  re  Matthews, 
1859,  26  Beav.  463) ;  or  generally  where  there  is  no  such  representative 
(In  re  Davis's  Trust,  1871,  L.  R.  12  Eq.  214).]  By  sees.  26  and  35  the 
Court,  on  making  an  appointment  of  new  trustees,  is  empowered  to 
make  an  order  vesting  any  land,  stock,  or  chose  in  action  in  the  new 
trustees.    The  powers  of  the  Court  under  these  provisions  are  freely 
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exercised  whenever  a  case  of  expediency  is  shown,  but  the  Court  declines 
to  exercise  the  powers  where  there  is  no  difficulty  in  making  an  appoint- 
ment out  of  Court ;  as,  for  example,  where  there  is  a  person  willing  to 
exercise  the  statutory  power  under  sec.  10  of  the  Act  (see  In  re  Higgin- 
hottom,  \l^'d2'\  3  Ch.  132);  and  the  Court  will  not  reappoint  trustees 
duly  appointed,  for  the  mere  purpose  of  making  a  consequential  vesting 
order  {In  re  Vicat,  1886,  33  Ch.  D.  103 ;  In  re  Dewhirst's  Trusts,  1886, 
33  Ch.  D.  416 ;  and  see  In  re  Canes  Tonists,  [1895]  1  I.  R.  172 ;  In  re 
Stocken,  [1893]  W.  N.  p.  230).  [Power  is  given  to  trustees  of  a  settlement 
appointed  for  the  purpose  of,  or  being  trustees  for  or  with  power  to  con- 
sent to  a  sale,  or  if  there  are  none  such,  then  to  trustees  appointed  by 
the  Court  to  enter  into  an  infant's  land  for  purposes  of  management 
(Conveyancing  Act,  1881,  s.  41),  and  this  section  applies  where  the 
infant  takes  by  descent  (In  re  Cowley,  [1901]  1  Ch.  38 ;  In  re  Bradshaw, 
[1904]  1  I.  R.  19).] 

Sec.  25  expressly  empowers  the  Court  to  make  an  order  for  the 
appointment  of  a  new  trustee  in  substitution  for  a  trustee  who  is  con- 
victed of  felony,  or  is  a  bankrupt ;  and  it  is  apprehended  that  the  Court 
has  power  to  remove  a  convict  or  bankrupt  trustee  against  his  will,  and 
that  the  case  of  a  convict  or  of  a  bankrupt  is  an  exception  to  the  general 
rule  of  the  Court  in  this  respect.  [There  is  jurisdiction  to  appoint  a  new 
trustee  in  the  place  of  a  lunatic  not  so  found,  but  not  to  make  a  vesting 
order  {In  re  M.,  [1899]  1  Ch.  79).] 

Vesting  Orders. — In  addition  to  the  above  power,  wide  powers  of 
making  vesting  orders,  irrespectively  of  the  appointment  of  new  trustees, 
are  conferred  upon  the  High  Court  where  difficulty  arises  from  the  fact 
that  a  trustee  is  an  infant,  or  out  of  the  jurisdiction,  or  cannot  be  found, 
or  refuses  to  convey,  or  any  uncertainty  arises  as  to  a  question  of 
survivorship  of  a  representation  to  trustees  (see  sees.  26  and  35). 
Where  a  trustee  is  lunatic  or  of  unsound  mind,  application  for  a  vesting 
order  must  be  made  to  the  Court  in  lunacy  under  the  provisions  of  the 
Lunacy  Act,  1890,  unless  the  lunatic  trustee  is  an  infant,  in  which  case 
the  jurisdiction  of  the  High  Court  prevails  over  that  in  lunacy,  or 
unless  the  case  is  one  in  which  the  jurisdiction  in  lunacy  does  not 
attach,  as  may  occur  where  the  lunatic  is  out  of  the  jurisdiction.  The 
judges  in  lunacy  have  expressly  conferred  upon  them  the  powers  of  the 
High  Court  under  the  Trustee  Acts,  but  these  powers  are  only  exercised 
by  them  in  aid  of  the  jurisdiction  in  lunacy ;  where,  however,  there  is 
an  occasion  for  their  exercise  (as,  for  example,  to  avoid  the  severance  of 
a  joint  tenancy,  which  might  take  place  if  the  order  were  made  in 
lunacy  only,  or  where  the  order  involves  the  execution  of  a  trust  which 
will  not  be  ordered  in  lunacy),  the  order  will  be  made  in  Chancery  as 
well  as  in  Lunacy.    See  Vesting  Orders. 

IIL  Cestui  que  Tjrust. 

Competency. — As  regards  the  capacity  of  a  cestui  que  trust,  the  general 
rule  is  that  all  those  who  are  capable  of  taking  the  legal  estate  may, 
through  the  channel  of  the  trust,  be  made  recipients  of  the  equitable 
(Lewin,  43).  In  the  case  of  a  corporation,  a  licence  from  the  Crown  is 
necessary.  A  trust  may  be  declared  in  favour  of  the  Sovereign  (see 
Lewin,  43).  Incapacity  in  the  case  of  an  alien  has  now  been  removed 
by  33  Vict.  c.  14.  In  some  cases  persons  can  take  an  equitable  interest 
although  a  legal  estate  could  not  be  limited  to  them.     Thus,  previously 
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to  the  Married  Women's  Property  Acts,  a  legal  estate  could  not  be 
limited  to  a  married  woman  so  as  to  exclude  the  common-law  rights 
of  the  husband;  but  if  the  limitation  was  by  way  of  trust,  this  object 
could  always  be  attained.  Again,  a  legal  estate  cannot  be  limited  to 
the  objects  of  a  charity,  as  the  poor  of  a  parish ;  but  in  equity  the 
intention  of  the  donor  will  be  carried  into  effect,  the  property  having 
been  first  vested  in  trustees  in  the  manner  required  by  statute.  [See 
51  &  52  Vict.  c.  42 ;  54  &  55  Vict.  c.  73 ;  55  &  56  Vict.  c.  11.] 

Conversion  of  Estate  hy  Order  of  Court. — The  question  how  far  a 
sale  of  real  estate  by  order  of  the  Court  operates  to  effect  a  conversion 
of  the  realty  into  personalty  was  one  of  considerable  difficulty;  but 
after  the  decision  in  Steed  v.  Preece,  1874,  L.  K.  18  Eq.  192,  it  was 
thought,  although  the  point  was  left  open,  that  an  order  of  the  Court, 
rightfully  made  for  the  sale  of  an  estate,  operates  as  a  conversion  from 
the  date  of  the  order,  so  that  the  proceeds  of  sale  are  personalty  (and 
see  Eyett  v.  Mekin,  1884,  25  Ch.  D.  735 ;  Arnold  v.  Dixon,  1874,  L.  E. 
19  Eq.  113 ;  secus,  where  the  sale  is  unauthorised,  see  Jarman  on  Wills, 
5th  ed.,  p.  130,  citing  Taylor  v.  Taylor,  1853,  10  Ha.  478,  479 ;  68  E.  R 
1014;  In  re  Tugwell,  1884,  27  Ch.  D.  309).  In  the  earlier  cases  it  had 
been  held,  where  real  estate  was  devised  subject  to  a  charge  of  debts, 
and  sold  by  the  Court,  that  the  surplus  money  would  not  be  considered 
personal  estate,  so  as  to  devolve  on  the  devisee's  personal  representative, 
but  would  descend  to  his  heir  ;  [and  these  earlier  cases  were]  followed  in 
Ireland  as  respects  the  surplus  arising  from  the  sale  of  mortgaged  property 
under  an  order  made  in  a  foreclosure  action  {Scott  v.  Scott,  1882,  9  L.  K. 
Ir.  367 ;  and  see  Richardson  v.  Nixon,  1846,  2  Jo.  &  Lat.  250,  259 ;  In 
re  Hall,  1893,  31  L.  K.  Ir.  416).  [The  point  left  open  in  Steed  v.  Preece 
has  now  been  decided,  and  it  has  been  held  that  where  it  became 
necessary  in  a  suit  to  determine  the  construction  of  a  will  dealing  with 
real  estate  to  order  the  costs  to  be  charged  thereon,  and  a  sale  was  made 
by  order  of  the  Court,  there  is  an  equity  to  reconvert  in  the  heir,  and 
the  proceeds  of  sale  in  Court  were  realty  {Burgess  v.  Booth,  [1908]  1  Ch. 
880).]  The  result,  however,  is  [the  same  wherever  there  is]  an  equity 
for  reconversion  (see  Steed  v.  Preece,  1874,  L.  E.  18  Eq.  197 ;  Foster  v. 
Foster,  1875,  1  Ch.  D.  590);  thus,  in  the  sale  of  the  property  of  an 
infant  {Foster  v.  Foster,  1875,  1  Ch.  D.  588 ;  In  re  Norton,  [1900]  1  Ch. 
101 ;  but  see  Arnold  v.  Dixon,  1874,  L.  E.  19  Eq.  113),  or  lunatic  {In  re 
Barker,  1881,  17  Ch.  D.  (C.  A.)  241;  Grimwood  v.  Bartels,  1877,  46 
L.  J.  N.  S.  Ch.  788).  Under  the  Partition  Act,  1868,  which  incorporates 
some  of  the  provisions  of  the  Leases  and  Sales  of  Settled  Estates  Act, 
the  interest  of  the  infant  or  lunatic  retains  its  character  of  real  estate, 
and  on  his  death  intestate  descends  to  his  heir-at-law,  who  takes  it  as 
realty  or  personalty,  according  to  its  actual  state  of  investment  at  the 
time  of  the  death  {Mordaunt  v.  Benwell,  19  Ch.  D.  302 ;  and  see  Mildmay 
V.  Quicke,  1877,  6  Ch.  D.  553).  [The  case  is  different  where  the  trustees 
have  a  power  of  sale  {In  re  Morgan,  [1900]  2  Ch.  474).  A  contract  for 
purchase  of  land  was  entered  into  by  a  person  of  unsound  mind.  The 
contract  (being  voidable  and  not  void)  was  ordered  in  subsequent  lunacy 
proceedings  to  be  performed  by  paying  the  purchase-money  out  of  the 
lunatic's  personal  estate.  This  was  held  to  effect  a  conversion  into 
realty  {Baldwyn  v.  Smith,  [1900]  1  Ch.  588).]  See  generally,  Conversion 
OF  Property,  Vol.  III.  p.  562. 

Subsequently  to  the  Partition  Act,  1876,  an  order  made  for  the  sale 
of  a  married  woman's  share  in  real  estate,  with  her  consent  or  at  her 
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request,  operates  as  a  conversion  (Wallace  v.  Greenwood,  1880,  16  Ch.  D. 
362). 

Where  trustees  have  a  discretionary  power  of  sale,  and  an  order  is 
made  in  an  administration  action  directing  a  sale,  the  property  is  con- 
verted into  personalty  as  from  the  date  of  the  order  {Hyett  v.  Mehin, 
1884,  25  Ch.  D.  735;  In  re  Beamish,  1891,  27  L.  E.  Ir.  326);  but  if 
land  of  which  an  infant  is  seised  in  fee  simple  is  taken  under  the  com- 
pulsory provisions  of  the  Lands  Clauses  Consolidation  Act,  1845,  and 
the  purchase-money  paid  into  Court,  the  money  retains  the  quality  of 
real  estate,  and  on  the  death  of  the  infant  devolves  accordingly  {Kelland 
V.  Fulford,  1877,  6  Ch.  D.  491).  As  to  the  devolution,  see  now  the  Land 
Transfer  Act,  1897,  60  &  61  Vict.  c.  65. 

As  to  the  jurisdiction  of  the  Court  to  remove,  at  the  instance  of  a 
cestui  que  trust,  an  absconding  or  improper  trustee,  see  Lewin,  9th  ed., 
963  et  seq. ;  11th  ed.,  1048. 

IV.  Beeach  of  Trust. 

Improper  Investment. — One  of  the  most  frequent  and  most  important 
cases  of  breach  of  trust  is  where  an  improper  investment  of  trust  funds 
is  made  by  trustees.  In  making  an  investment  of  trust  money,  a  trustee 
is  bound  not  only  to  act  as  a  man  of  ordinary  prudence  would  in  the 
management  of  his  own  private  affairs,  but  also  "  to  confine  himself  to 
the  class  of  investments  which  are  permitted  by  the  trust,  and  to  avoid 
all  investments  of  that  class  which  are  attended  with  hazard  "  (Learoyd 
V.  Whiteley,  1887,  12  App.  Cas.  p.  733,  per  Lord  Watson;  Bae  v.  Meek, 
1889,  14  App.  Cas.  558,  569,  570 ;  In  re  Salmon,  Priest  v.  Uppleby,  1889, 
42  Ch.  D.  351,  367 ;  Sheffield  Society  v.  Aizlewood,  1890,  44  Ch.  D.  412, 
454) ;  and  must  take  such  care  as  an  ordinary  prudent  man  would  take 
if  he  were  minded  to  make  an  investment  for  the  benefit  of  other  people 
for  whom  he  felt  morally  bound  to  provide  {In  re  Whiteley,  Whiteley  v. 
Learoyd,  1886,  33  Ch.  D.  (C.  A.)  347,  355,  jser  Lindley,  L.J.> 

The  liability  of  a  trustee  in  making  an  investment  on  mortgage  is 
now  regulated  by  sec.  8  of  the  Trustee  Act,  1893,  56  &  57  Vict.  c.  53, 
an  enactment  which  applies  to  transfers  of  existing  securities  as  well  as 
to  new  securities,  and  to  investments  made  as  well  before  as  after  the 
commencement  of  the  Act,  except  where  some  action  or  other  proceed- 
ing was  pending  with  reference  thereto  on  the  24th  of  December  1888, 
and  which  provides  that  a  trustee  lending  money  on  the  security  of  any 
property  on  which  he  can  lawfully  lend,  shall  not  be  chargeable  with 
breach  of  trust  by  reason  only  of  the  proportion  borne  by  the  amount 
of  the  loan  to  the  value  of  the  property  at  the  time  when  the  loan  was 
made,  provided  that  it  appears  to  the  Court  that  in  making  the  loan  the 
trustee  was  acting  upon  a  report  as  to  the  value  of  the  property  made 
by  a  person  whom  he  reasonably  believed  to  be  an  able  practical  sur- 
veyor or  valuer  instructed  and  employed  independently  of  any  owner  of 
the  property,  whether  such  surveyor  or  valuer  carried  on  business  in  the 
locality  where  the  property  is  situate  or  elsewhere,  and  that  the  amount 
of  the  loan  does  not  exceed  two  equal  third  parts  of  the  value  of  the 
property  as  stated  in  the  report,  and  that  the  loan  was  made  under  the 
advice  of  the  surveyor  or  valuer  expressed  in  the  report.  Of  this  enact- 
ment it  has  been  said  by  Stirling,  J.,  in  the  case  of  In  re  Stuart,  [1897] 
2  Ch.  583,  that  the  legislature  has  laid  down  for  the  guidance  of  trustees 
"  certain  rules  which  in  some  respects  relaxed  those  previously  existing, 
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and  are  in  themselves  reasonable,  and  constitute  a  standard,  with  refer- 
ence to  which  reasonable  conduct  is  to  be  judged." 

The  "two-thirds"  rule  enunciated  by  the  section  was  adopted  by 
the  Court  independently  of  statute,  not  as  a  hard-and-fast  rule,  but  as 
a  general  one  (see  In  re  Godfrey,  1883,  23  Ch.  D.  483,  490 ;  Smethurst 
V.  Hastings,  1885,  30  Ch.  D.  490);  but  now  that  it  has  received  the 
recognition  of  the  legislature,  there  can  be  no  doubt  that  trustees  should 
in  every  case  adhere  to  it,  and  any  departure  from  it  will  be  regarded 
with  disapprobation  by  the  Court  (see  Learoyd  v.  Whiteley,  1887, 
12  App.  Cas.  727,  734 ;  Knox  v.  Mackinnon,  1888,  13  App.  Cas.  723 ;  In 
re  Olive,  Olive  v.  Westerman,  1886, 34  Ch.  D.  70 ;  Blyth  v.  Fladgate,  [1891] 
1  Ch.  337 ;  In  re  Somerset,  Somerset  v.  Poulett,  [1894]  1  Ch.  231). 

In  availing  himself  of  the  provision  of  the  enactment,  the  trustee 
must  bear  in  mind  that  it  is  he,  and  not  the  surveyor  or  valuer,  who  is 
responsible  for  the  propriety  of  the  investment,  and  that  the  statute 
will  not  protect  him  from  liability  where  the  investment  is  attended 
with  hazard  {Blyth  v.  Fladgate,  [1891]  1  Ch.  337,  354);  and  he  should 
be  careful  to  obtain  a  full  and  complete  report,  stating  everything  which 
is  necessary  to  enable  him  to  judge  as  to  the  permanent  value  of  the 
proposed  security.  [He  cannot,  for  example,  rely  upon  the  valuation  of 
a  surveyor  appointed  without  the  trustee  exercising  his  personal  judg- 
ment in  the  matter  by  his  solicitor  {Fry  v.  Tapson,  1884,  28  Ch.  D.  268).] 
For  some  suggestions  as  to  the  most  material  points  to  be  attended  to 
by  the  trustee,  see  Lewin,  10th  ed.,  pp.  361,  362;  11th  ed.,  pp.  367 
et  seq. 

As  instances  of  the  kind  of  investment  on  mortgage  which  ought  to 
be  avoided  by  a  trustee,  on  the  ground  of  its  speculative  or  hazardous 
character,  may  be  mentioned :  Buildings  used  in  trade,  brickworks  (see 
Learoyd  v.  Whiteley,  1887,  12  App.  Cas.  727);  unlet  houses,  especially 
if  the  mortgagor  is  a  builder  {ffoey  v.  Green,  1884,  W.  N.  p.  236 ;  Fry  v. 
Tapson,  1884,  28  Ch.  D.  268 ;  Mara  v.  Browne,  [1895]  2  Ch.  69,  83,  per 
North,  J.) ;  cottage  property  in  a  town  {In  re  Salmon,  Priest  v.  Upplehy, 
1889,  42  Ch.  D.  (C.  A.)  351;  In  re  Olive,  Olive  v.  Westerman,  1886, 
34  Ch.  D.  74) ;  unfinished  buildings,  unless  due  security  is  taken  for 
their  completion  {Rae  y.  MeeJc,  1889,  14  App.  Cas.  558,  571);  or  un- 
divided shares  in  china-clay  works  {In  re  Turner,  Barker  v.  Ivimey,  [1897] 
1  Ch.  536). 

Sec.  9  of  the  Trustee  Act,  1893,  contains  a  provision  that  where  a 
trustee  improperly  advances  trust  money  on  a  mortgage  security,  which 
would  at  the  time  of  the  investment  be  a  proper  investment  in  all 
respects  for  a  smaller  sum  than  is  actually  advanced  thereon,  the 
security  shall  be  deemed  an  authorised  investment  for  the  smaller  sum, 
and  the  trustee  shall  only  be  liable  to  make  good  the  sum  advanced  in 
excess  thereof,  with  interest.  [Where  a  trustee  invests  money  upon  a 
security  not  merely  insufficient  but  of  a  description  not  authorised  by 
the  trust,  he  should  have  the  opportunity  of  taking  to  the  improper 
security  on  replacing  the  trust  fund  {In  re  Salmon,  1889,  42  Ch.  D.  351 ; 
In  re  Lake,  [1903]  1  K.  B.  439).] 

The  provisions  of  sec.  9  will  not  be  applied  by  the  Court  where  the 
investment  is  one  of  a  class  attended  with  hazard  {Blyth  v.  Fladgate, 
supra ;  In  re  Turner,  supra).  As  to  the  difficulty  attending  the  applica- 
tion of  the  section,  see  observations  of  Kekewich,  J.,  in  In  re  Somerset, 
Somerset  v.  Poulett,  [1894]  1  Ch.  231,  where  the  Court  was,  under  the 
circumstances,  able  to  apply  the  enactment. 
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A  second  mortgage,  where  the  trustee  does  not  get  the  legal  estate, 
an  equitable  mortgage  by  deposit  of  title  deed,  or  a  mortgage  of  an 
undivided  share  or  of  a  reversion,  are  respectively  investments  which  a 
trustee  would  do  well  to  avoid  (see  Lewin,  9th  ed.,  364  et  seq. ;  11th  ed., 
378).  And  as  trustees  are  not  justified  in  making  any  investment  that 
will  place  the  trust  fund  out  of  their  own  control,  or  mix  up  the  trust 
fund  with  the  rights  of  strangers,  it  is  improper  for  them  to  invest  upon 
a  contributory  mortgage  {Webb  v.  Jonas,  1888,  39  Ch.  D,  660;  In  re 
Massingherd's  Settlement,  1890,  63  L.  T.  N.  S.  296  (C.  A.) ;  and  see  In  re 
Walker,  1890,  59  L.  J.  Ch.  386 ;  62  L.  T.  N.  S.  449 ;  38  W.  R.  766 ;  Stokes 
V.  Prance,  [1898]  1  Ch.  212,  224). 

Where  a  trustee,  in  breach  of  duty,  calls  in  a  security  for  a  purpose 
not  authorised  by  the  terms  of  the  trust,  he  is  liable,  at  the  option  of 
the  cestui  que  trust,  either  to  replace  the  specific  stock,  with  the  inter- 
mediate dividends,  or  to  account  for  the  proceeds  of  sale,  with  interest. 
In  case  of  the  bankruptcy  of  the  trustee,  the  cestui  que  trust  may,  at  his 
option,  prove  for  the  proceeds,  with  interest,  or  for  the  price  of  the 
stock  at  the  date  of  bankruptcy,  with  interim  dividends  (Lewin,  9th  ed., 
1045;  11th  ed.,  1157).  Where  the  security  has  been  transferred  to 
new  trustees,  they  are  entitled  to  realise,  and  hold  the  former  trustee 
liable  for  the  deficiency  of  the  trust  fund,  without  giving  him  the  option 
of  replacing  the  money  and  taking  over  the  security  {In  re  Salmon, 
Priest  V.  Upplehy,  1889,  42  Ch.  D.  (C.  A.)  351). 

Until  recent  years  the  general  rule  with  respect  to  charging  a 
defaulting  executor  or  trustee  with  interest  has  been  to  charge  interest 
at  4  per  cent.,  except  in  those  special  cases  where  the  higher  or 
mercantile  rate  of  5  per  cent,  is  chargeable.  Recently,  however,  in 
view  of  the  reduced  rate  of  interest  now  obtainable  on  trust  invest- 
ments, it  has  been  thought  that  the  rates  to  be  charged  ought  to  be 
altered  from  4  per  cent,  to  3,  and  from  5  per  cent,  to  4  (see  In  re 
Metropolitan  Coal  Consumers'  Association,  Wainright's  Case,  62  L.  T.  N.  S. 
30,  33 ;  London,  Chatham,  and  Dover  Ely.  Co.  v.  South-Eastern  Ply.  Co., 
[1892]  1  Ch.  120;  [1893]  A.  C.  439;  In  re  Bracup,  [1894]  1  Ch.  59; 
In  re  Goodenough,  Marland  v.  Williams,  [1895]  2  Ch.  537 ;  In  re  Duke 
of  Cleveland,  Hay  v.  Wolmer,  [1895]  2  Ch.  542).  These  cases  tend  to 
show  that  the  rule  of  the  Court  has  been  modified,  if  not  altered,  [so 
that  in  ordinary  cases  the  trustee  is  charged  with  3  per  cent.  {Rowlls 
V.  Belt,  [1900]  2  Ch.  107;  In  re  Whiteford,  [1903]  1  Ch.  889;  In  re 
Woods,  [1904]  2  Ch.  4)].  It  may  be  observed,  however,  that  the  4  per 
cent,  rate  is  still  charged  on  debts  proveable  in  administration  actions 
{In  re  Lambert,  Middleton  v.  Moore,  [1897]  2  Ch.  169).  [The  general  rule 
is  still  followed  by  the  Court  that  if  a  trustee  employs  trust  moneys  in 
trade  or  speculative  transactions  he  may  be  charged,  at  the  option  of 
the  cestui  que  trust,  with  the  profits  made  or  with  5  per  cent.  {In  re 
Davis,  [1902]  2  Ch.  314).] 

Remedy  by  following  Trust  Property. — Where  trust  property  is 
wrongfully  converted  by  the  trustee,  the  cestui  que  tru^t  is,  in  general, 
entitled  to  follow  the  property  into  the  hands  of  any  person,  even  a 
purchaser  for  value,  who  takes  it  with  notice  of  the  trust,  whether 
actual  or  constructive  (Lewin,  9th  ed.,  976,  977;  11th  ed.,  1074),  but 
not  into  the  hands  of  a  purchaser  for  value  without  notice.  An 
apparent  exception  to  this  rule  exists  where  a  purchaser  with  notice 
acquires  the  property  from  a  bond-fide  purchaser  for  value  without 
notice,  for  here  the  bond  fides  of  the  first  purchaser  has  conferred  upon 
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him  a  good  title,  and  it  would  be  a  hardship  on  him  if,  by  any  rule  to  the 
contrary,  he  were  prevented  from  disposing  of  his  beneficial  interest. 
In  the  same  way  a  purchaser  without  notice,  acquiring  the  property 
from  a  purchaser  with  notice,  is  protected  by  virtue  of  his  own  bond 
fides.  [And  where  a  person,  when  he  acquires  an  equitable  interest, 
has  no  notice  of  a  prior  equity,  he  may  obtain  priority  by  getting  in  the 
legal  estate,  even  if  when  he  does  so  he  has  notice  (Bailey  v.  Barnes, 
[1894]  1  Ch.  25 ;  Taylor  v.  London  and  County  Bank,  [1901]  2  Ch. 
p.  256) ;  see  Tacking.]  But  where  a  purchaser  has  obtained  a  mere 
equitable  title  without  notice  of  the  trust,  it  is  not  competent  for  him 
to  get  a  conveyance  of  the  legal  estate,  and  so  shelter  himself,  for  the 
trustee,  in  so  conveying,  is  guilty  of  a  breach  of  trust ;  and  it  appears 
to  be  doubtful  whether  this  'can  be  done  even  where  the  person  so 
getting  in  the  legal  estate  does  not  know  of  the  breach  of  trust  (see 
Bailey  v.  Barnes,  [1894]  1  Ch.  (C.  A.)  25,  per  Lindley,  L.J. ;  Carter  v. 
Carter,  1857,  3  Kay  &  J.  617;  69  E.  R.  1256 ;  27  L.  J.  Ch.  74;  Mum- 
ford  V.  Stohwasser,  1874,  L.  R.  18  Eq.  556).  As  between  a  purchaser 
who  has  acquired  a  mere  equitable  title  and  a  cestui  que  trust,  the  title 
of  the  cestui  que  trust,  being  prior,  must  prevail.  Thus  in  Cave  v.  Cave, 
1880,  15  Ch.  D.  639,  where  trust  money  was  improperly  laid  out  in 
the  purchase  of  an  estate,  which  was  conveyed,  without  notice  of  the 
breach  of  trust,  to  successive  mortgagees,  of  whom  the  first  only  had 
the  legal  estate,  it  was  held  that  the  claim  of  the  cestuis  que  trust  against 
the  property  was  of  the  same  quality  as  the  estates  of  the  equitable 
mortgagees,  and  had  priority  over  them  as  being  prior  in  time  (and  see 
Carritt  v.  Real  and  Personal  Advance  Co.,  1889,  42  Ch.  D.  263 ;  In  re 
Richards,  1890,  45  Ch.  D.  589).  So  where  a  lease  was  surrendered  by 
an  executor,  and  a  new  lease,  including  additional  property,  was  taken 
by  him  in  his  own  name  at  an  increased  rent,  and  deposited  by  him 
as  security  for  an  advance  made  to  him,  it  was  held  that  the  cestuis 
que  trust  had  priority  over  the  equitable  mortgagee  {In  re  Morgan, 
Pillyrem  v.  Morgan,  1881,  18  Ch.  D.  (C.  A.)  93).  These  cases  involve 
some  hardship,  and  it  is  remarkable  that  in  Ireland  a  different  view 
of  the  law  has  been  taken,  it  being  held,  in  that  country,  that  the  right 
of  the  cestui  que  trust  in  such  a  case  is  an  inferior  equity  to  that  of  the 
innocent  purchaser  for  value  of  the  equitable  interest  (see  In  re 
FfrencKs  Estate,  1887,  21  L.  R.  Ir.  283).  Where  the  trust  property 
consists  of  shares  in  a  company  within  the  Companies  Clauses  Con- 
solidation Act,  1845,  which  are  transferred  by  the  trustee  to  a 
purchaser  without  notice,  the  protection  of  such  purchaser  is  complete 
although  he  has  notice  before  registration;  for  the  title  as  between 
him  and  his  transferor  was  perfected  by  the  transfer,  and  the  registra- 
tion involves  no  breach  of  duty  on  the  part  of  the  trustee  {Dodds  v. 
Hills,  1865,  2  H.  &  M.  424 ;  71  E.  R.  528 ;  and  see  France  v.  Clark, 
1884,  22  Ch.  D.  830 ;  26  Ch.  D.  (C.  A.)  257 ;  Roots  v.  Williamson,  1888, 
38  Ch  D.  485).  A  trustee  who  having  the  legal  estate  takes  a  hond- 
fide  assignment  by  way  of  mortgage  from  the  cestui  que  trust,  can  avail 
himself  of  the  legal  estate  as  a  protection  against  a  prior  incumbrance 
of  which  he  had  no  notice.  [The  application  of  the  doctrine  of  pur- 
chaser for  value  without  notice  in  the  case  of  shares  in  companies  is 
dealt  with  by  Lord  Lindley  in  his  work  on  Companies  (6th  ed.,  p.  658), 
and  the  reader  is  referred  to  this  work.  His  statement  may  be  sum- 
marised thus  : — In  order  to  gain  priority  the  purchaser  must  have  been 
registered  or  have  acquired  an  unqualified  right  to  be  registered  {Soci6t6 
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GdiiAral  de  Paris  v.  Walker,  1885,  11  App.  Cas.  20;  Ireland  v.  Hart, 
[1902]  1  Ch.  522),  without  notice  either  of  an  equitable  title  or  of  cir- 
cumstances into  which  he  ought  to  have  inquired  {Sheffield  v.  London 
Joint  Stock  Bank,  1888,  13  App.  Cas.  p.  345).  If  he  accepts  share 
certificates  from  the  holder  of  a  transfer  in  blank  he  has  notice  that  the 
legal  title  of  the  transferor  remains  in  him  (see  as  to  equities  in  cases  of 
transfers  in  blank,  Sheffield  v.  London  Joint  Stock  Bank,  ubi  supra ;  Sim- 
mons V.  London  Joint  Stock  Bank,  [1892]  A.  C.  201).  The  purchaser  does 
not  acquire  the  legal  title  to  shares  requiring  registration  until  registra- 
tion (Boots  V.  Williamson,  1888,  38  Ch.  D.  485;  see  Peat  v.  Clayton, 
[1906]  1  Ch.  659),  but  mere  registration  will  not  pass  the  title  where  a 
deed  is  by  law  necessary  (Powell  v.  London  and  Provincial  Bank,  [1893] 
2  Ch.  555).  The  directors  cannot,  unless  specially  empowered,  refuse  to 
register  if  the  transfer  is  complete  in  all  formalities  (Moore  v.  North- 
western Bank,  [1891]  2  Ch.  599).] 

As  regards  the  effect  of  constructive  notice,  the  law  has  been 
modified  by  sec.  3  of  the  Conveyancing  Act,  1882,  45  &  46  Vict.  c.  39, 
providing  that  a  purchaser  shall  not  be  prejudicially  affected  by  notice 
of  any  instrument,  fact,  or  thing,  unless  it  is  within  his  own  knowledge, 
or  would  have  come  to  his  knowledge  if  such  inquiries  and  inspections 
had  been  made  as  ought  reasonably  to  have  been  made  by  him ;  or 
unless  in  the  same  transaction  with  respect  to  which  a  question  of 
notice  to  the  purchaser  arises,  it  has  come  to  the  knowledge  of  his 
counsel,  as  such,  or  of  his  solicitor  or  other  agent,  as  such,  or  would  have 
come  to  the  knowledge  of  his  solicitor  or  other  agent,  as  such,  if  such 
inquiries  and  inspections  had  been  made  as  ought  reasonably  to  have 
been  made  by  the  solicitor  or  other  agent. 

This  enactment,  however,  does  not  affect  the  ordinary  rule  that  a 
purchaser  cannot  avoid  constructive  notice  by  omitting  to  investigate 
the  title  to  the  property  (Patman  v.  Harland,  1881,  17  Ch.  D.  353),  or 
set  up  the  legal  estate  as  against  the  title  of  a  third  person  when  he 
himself  did  not  take  the  usual  ordinary  precaution  to  make  inquiry 
about  it,  but  was  content  to  accept  the  title  to  take  a  conveyance,  and 
to  advance  his  money  without  any  inquiry  (Gainsborough  v.  Watcombe 
Terra  Gotta  Co.,  1885,  54  L.  J.  N.  S.  Ch.  994,  per  North,  J.) ;  but  it  was 
intended  to  remedy  the  evil  consequences  of  the  doctrine  of  Hargreaves 
V.  Bothwell,  1836,  1  Keen,  154,  160 ;  48  E.  R.  265 ;  44  R.  R.  48,  and 
other  decisions,  according  to  which,  where  a  solicitor  had  acted  in  a 
former  transaction  with  reference  to  the  estate,  notice  was  imputed  to 
the  client  if  there  was  such  a  distance  only  between  the  former  trans- 
action and  the  present  transaction  in  which  he  was  engaged  as  left  the 
Court  under  the  impression  that  the  solicitor  had  actually  remembered 
the  former  transaction  ;  and  in  that  way  knowledge  was  imputed  to  the 
solicitor,  and  through  the  solicitor  notice  was  imputed  to  the  client  (In 
re  Cousins,  1886,  31  Ch.  D.  671,  676,  per  Chitty,  J.). 

The  general  rule  that  property  held  by  a  person  in  a  fiduciary 
relation  may  be  followed  as  long  as  it  can  be  traced  is  necessarily 
difficult  of  application  to  money  which,  as  it  is  phrased,  "  has  no  ear- 
mark," inasmuch  as  it  cannot  be  traced  or  recovered  after  it  has  passed  into 
currency,  and  in  this  respect  differs  from  bills  of  exchange  or  promissory 
notes  which,  though  negotiable,  can  in  general  be  identified  by  the  owner 
of  them.  It  was  always  held  that  so  long  as  money  belonging  to  a  trust 
remained  in  the  hands  of  a  trustee  or  person  occupying  a  fiduciary 
position,  as  a  factor  or  an  agent,  or  otherwise  (see  Gibert  v.  Gonard,  1885, 
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52  L.  T.  K  S.  54;  54  L.  J.  Ch.  439 ;  33  W.  K.  302 ;  Earns  v.  Truman, 
1882,  7  Q.  B.  D.  340 ;  9  Q.  B.  D.  (C.  A.)  264),  it  could  be  recovered  by 
the  cestui  que  trust ;  but,  until  the  leading  case  of  In  re  Hallett's  Estate, 
KnatchhuU  v.  Hallett,  1880,  13  Ch.  D.  (C.  A.)  696,  it  was  considered  that 
as  between  trustee  and  cestui  que  trust  the  general  rule  must  prevail 
that  sums  first  drawn  out  by  the  trustee  must  be  attributed  to  the 
sums  first  paid  in,  so  that  the  trust  money  was  exhausted  by  the 
drawings  made  immediately  after  it  came  into  the  hands  of  the  trustee ; 
but  by  that  case  it  was  established  that  where  a  person  holding  money 
in  a  fiduciary  character  mixes  it  with  his  own,  and  draws  out  of  the 
fund,  he  must  be  treated  as  drawing  out  his  own  money  first,  the 
principle  being  that  where  a  man  does  an  act  which  may  be  rightfully 
performed,  he  cannot  say  that  that  act  was  intentionally  and  in  fact 
done  wrongly,  and  that  it  is  right  to  attribute  to  the  trustee,  so  far  as 
possible,  the  honest  intention  of  drawing  out  his  own  money,  and  leaving 
the  money  of  the  trust  untouched  [{Li/ell  v.  Kennedy,  1889, 14  App.  Cas. 
437 ;  In  re  Oatway,  [1903]  2  Ch.  356)].  But  where  the  money  of  the 
trustee  has  been  wholly  withdrawn  from  the  mixed  fund,  and  that  fund 
consists  of  moneys  belonging  to  different  trusts,  the  general  rule  will 
prevail,  and  the  sums  drawn  out  will  be  attributed  to  the  earliest 
deposits  in  the  absence  of  evidence  to  the  contrary  [(/w.  re  Stenniiiy, 
[1895]  2  Ch.  433 ;  see  Mutton  v.  Peat,  [1900]  2  Ch.  79)].  It  is  essential 
to  the  application  of  the  principle  as  to  following  trust  money  that  there 
should  be  something  existing  in  specie  which  can  be  followed ;  and 
accordingly  where  bankers  having  to  pay  money  to  their  customers, 
who  were  trustees,  and  also  to  receive  money  from  them,  set  off  the  one 
amount  against  the  other,  and  no  cheque,  note,  coin,  or  credit  passed 
between  the  parties,  trust  moneys  which  were  part  of  the  subject- 
matter  of  the  transaction  could  not  be  followed  into  the  hands  of  the 
bankers  {In  re  Hallett  &  Co.;  Ux  parte  Blane,  [1894]  2  Q.  B.  (C.  A.)  237). 
Bankers  to  whom  trust  money  is  paid  with  notice  of  its  character  take 
it  subject  to  the  ordinary  risk  of  being  liable  to  refund  in  the  event  of 
the  payment  turning  out  to  be  a  breach  of  trust  (Foxton  v.  Manchester 
and  Liverpool  District  Banking  Co.,  1881,  44  L.  T.  N.  S.  406,  408) ;  and 
where  the  customer  has  a  trust  account  and  an  overdrawn  private 
account,  the  bankers  cannot  set  off  the  credit  of  the  one  account  against 
the  debit  of  the  other  {Ex  parte  Kingston,  1871,  L.  E.  6  Ch.  632)  [nor 
can  they  transfer  a  balance  from  what  they  know  to  be  a  trust  account 
of  a  customer  to  his  private  account  {Bank  of  New  South  Wales  v. 
Goulburn  Valley  Butter  Co.,  [1902]  A.  C.  543)] ;  but  if  a  cheque  is  drawn 
upon  the  trust  account  in  favour  of  the  private  account,  so  that  the 
indebtedness  on  that  account  is  reduced,  then,  as  the  bankers  have  no 
right  to  refuse  to  act  upon  the  order  of  their  customer,  they  will  not  be 
liable  to  the  cestui  que  trust  unless  it  is  shown  that  they  designed  or 
stipulated  for  some  benefit  to  themselves  {Gray  v.  Johnston,  L.  E. 
3  H.  L.  1 ;  Coleman  v.  Bucks  and  Oxon  Union  Bank,  [1897]  2  Ch.  243  ; 
Shields  v.  Bank  of  Ireland,  [1901]  1  I.  E.  222). 

Excuse  under  Judicial  Trustees  Act,  1896. — A  mitigation  of  the 
severity  of  the  law  as  to  breaches  of  trusts  has  recently  been  made  by 
sec.  3  of  the  Judicial  Trustees  Act,  1896,  59  &  60  Vict.  c.  35,  which 
provides  that  if  it  appears  to  the  Court  that  a  trustee,  whether  appointed 
under  that  Act  or  not,  is  or  may  be  personally  liable  for  any  breach  of 
trust,  whether  the  transaction  alleged  to  be  a  breach  of  trust  occurred 
before  or  after  the  passing  of  the  Act,  but  "  has  acted  honestly  and 
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reasonably,  and  ought  fairly  to  be  excused  for  the  breach  of  trust,  and 
for  omitting  to  obtain  the  directions  of  the  Court "  in  the  matter  in 
which  he  committed  such  breach,  then  the  Court  may  relieve  the 
trustee  either  wholly  or  partly  from  personal  liability  for  the  same. 
[This  does  not  mean  that  the  Court  can  sanction  dealing  in  any  manner 
it  chooses  with  trust  property  {In  re  Tollcmache,  [1903]  1  Ch.  457,  p. 
466).]  Under  this  section  it  has  been  held  that  a  trustee  who,  being 
a  tradesman,  relied  on  his  co-trustee,  who  managed  the  trust  fund  and 
was  solicitor  to  the  trust  estate,  and  allowed  him  to  invest  trust  money 
on  an  insufficient  and  improper  security,  had  not  acted  "  reasonably  " 
and  ought  not  to  be  excused  under  the  section  {In  re  Turner,  Barker  v. 
Iviniey,  [1897]  1  Ch.  536  ;  66  L.  J.  Ch.  282) ;  and  this  view  was  adopted 
in  a  similar  case  where  relief  was  refused  to  a  trustee  (who  was  a . 
Nonconformist  minister)  in  respect  of  an  investment  on  mortgage,  in 
making  which  he  had  relied  on  the  advice  of  his  solicitor,  and  on 
valuations  of  surveyors  which  did  not  comply  with  the  require- 
ments of  sec.  8  of  the  Trustee  Act,  1893  ;  and  it  was  held  that  where 
a  trustee  asks  the  Court  to  exercise  in  his  favour  the  jurisdiction 
given  by  this  section,  the  burden  lies  on  him  to  show  that  he  acted 
reasonably ;  and  in  determining  whether  he  has  so  acted  the  Court 
will  consider  whether  it  is  probable  that  he  would  have  acted  as 
he  did  if  the  investment  had  been  of  his  own  money  {In  re  Stuart, 
Smith  V.  Stuart,  [1897]  2  Ch.  583 ;  66  L.  J.  Ch.  780 ;  and  see  In  re 
Grindey,  1898,  14  T.  L.  R.  555).  Where,  however,  the  executor  of  a 
testator  who  was  of  high  reputation  and  apparently  abundantly  solvent, 
made  payments  under  the  will  to  the  widow,  and  it  afterwards  tran- 
spired that  the  testator,  who  had  acted  for  many  years  as  agent  for  very 
large  estates,  was  indebted  in  his  character  of  agent  to  an  amount  which 
would  exhaust  the  assets,  and  an  action  was  brought  to  recover  the 
defalcations,  the  Court  under  the  section  granted  relief  to  the  executor 
in  respect  of  sums  paid  away  by  him  before  the  issue  of  the  writ  {In  re 
Kay,  Mosley  v.  Kay,  [1897]  2  Ch.  518).  [Trustees  have  been  relieved 
under  the  section  where  they  sold  leaseholds  believing  that  they  had  a 
power  of  sale  and  thereby  diminished  the  income  of  the  tenant  for  life 
{Perrins  v.  Bellamy,  [1899]  1  Ch.  797),  where  an  executor  compromised 
a  claim  made  by  his  co-executor  against  the  estate  {In  re  Houghton, 
[1904]  1  Ch.  622),  and  where  executors  accepted  the  statement  of  their 
solicitors  in  administering  a  trust  estate  {In  re  Lord  de  Clifford,  [1900] 
2  Ch.  707).  But  a  trustee  does  not  excuse  himself  by  proving  that  he 
acted  reasonably  and  honestly ;  he  must  also  show  that  under  all  the 
circumstances  he  ought  fairly  to  be  excused  {National  Trustees  Co.  v. 
General  Finance  Co.,  [1905]  A.  C.  373).  For  example,  he  is  not  ex- 
cusable if  he  fail  to  seek  advice  as  to  a  proposed  investment  where 
the  consent  of  a  beneficiary  was  requisite  which  the  trustee  omitted 
to  obtain  {Chapman  v.  Browne,  [1902]  1  Ch.  785),  or  if  he  employ  a 
fraudulent  solicitor  {Davis  v.  Hutchings,  [1907]  1  Ch.  356).  A  trustee 
who  merely  accepts  without  inquiry  the  explanations  and  statement  of 
his  co-trustee  and  does  nothing  himself  does  not  act  "  honestly  "  within 
the  meaning  of  the  section  {In  re  Second  Bast  Didwich,  etc.,  Building 
Society,  1899,  68  L.  J.  Ch.  196).  Eor  a  case  where  an  executrix  was 
refused  relief  after  postponing  the  sale  of  partly  paid-up  shares  in  the 
expectation  that  the  price  would  rise,  see  In  re  Barker,  1898,  77  L.  T. 
712.  A  trustee  was  held  to  have  acted  honestly  and  not  unreasonably 
in  making  an  excessive  advance  of  trust  funds  on  mortgage,  but  was  not 
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relieved  altogether  (Waite  v.  Parkinson,  1901,  85  L.  T.  456).  A  lady- 
trustee  was  held  to  have  acted  reasonably,  and  was  excused,  in  signing 
cheques  on  forged  instructions  from  the  solicitors  to  the  trust  whom 
she  employed  as  her  agents,  and  whose  usual  course  it  was,  since  she 
lived  at  a  distance  from  London,  to  draw  cheques  and  send  them  for  her 
to  sign  with  instructions  (In  re  Smith,  1902,  71  L.  J.  Ch.  411).] 

Contribution  and  Indemnity. — Where  trustees  are  jointly  guilty  of  a 
breach  of  trust,  each  is  responsible  to  the  cestuis  que  trust  for  the  entirety 
of  the  loss  incurred  (Lewin,  9th  ed.,  1039;  11th  ed.,  1149;   Bkjth  v. 
Fladgate,  [1891]  1  Ch.  337,  358);  but  as  between  the  trustees  them- 
selves the  incidence  of  the  liability  depends  upon  the  degree  of  their 
culpability.    If  the  trustees  are  in  pari  delicto,  and  are  made  jointly  and 
severally  liable  to  the  cestuis  que  trust,  and  one  of  them  pays  the  whole, 
he  is  entitled  to  enforce  contribution  from  his  co-trustee  (Chillingworth 
V.  Chambers,  [1896]  1  Ch.  (C.  A.)  685 ;  Bobinson  v.  Harkin,  [1896]  2  Ch. 
415 ;  Moxham  v.  Grant,  [1900]  1  Q.  B.  88)  [and  the  claim  for  contribu- 
tion is  good  against  the  representatives  of  a  deceased  trustee  {Jackson  v. 
Dickinson,  [1903]  1  Ch.  947)] ;  but  it  seems  to  be  essential  to  this  claim 
for  equal  contribution  that  the  trustees  should  be  equally  to  blame  for 
the  breach  of  trust,  and  that  neither  of  them  should  have  derived  an 
exclusive  benefit  from  the  breach  of  trust  {Chillingworth  v.  Chambers, 
[1896]  1  Ch.  (C.  A.)  685,  707).     Cases  may  arise  in  which,  by  reason  of 
the  conduct  of  one  of  the  trustees  in  actively  promoting  the  breach 
of  trust,  the  loss,  as  between  him  and  his  co-trustee,  will  be  thrown 
upon  him.     Thus  in  Lockhart  v.  Eeilly,  1856,  8  De  G.,  M.  &  G.  506 ;  44 
E.  E.  803 ;  25  L.  J.  Ch.  681,  where  a  loss  was  occasioned  by  an  improper 
investment  on  mortgage  made  by  two  trustees,  one  of  whom  was  a  solicitor 
and  acted  as  solicitor  in  the  matter,  and  negotiated  the  mortgage  in  favour 
of  a  mortgagee  with  whom  he  was  connected,  Lord  Cranworth,  L.C.,  held 
the  solicitor-trustee  primarily  liable  as  between  himself  and  his  co-trustee, 
and  said  that  the  fact  of  his  acting  as  solicitor  would  alone  be  sufficient 
to  justify  this  result ;  and  in  a  recent  case  where  there  were  two  trustees, 
one  of  whom  was  a  solicitor  and  the  other  a  linen-draper,  and  an  improper 
investment  was  made  through  the  instrumentality  of  the  solicitor,  who 
took  the  lead  in  and  conducted  the  whole  negotiation,  he  was  ordered 
to  indemnify  his  co-trustee  against  the  loss  resulting  from  the  improper 
investment  {In  re  Turner,  Barker  v.  Ivimey,  [1897]  1  Ch.  536 ;  In  re 
Linsley,  [1904]  2  Ch.  785  ;  The  Millwall,  [1905]  P.  176).     This  jurisdic- 
tion, however,  is  exercised  with  great  caution  because,  as  was  observed 
by  Fry,  L.J.,  in  Bahin  v.  Hughes,  31  Ch.  D.  390,  if  an  implied  liability  of 
this  kind  were  extended  to  every  case  where  one  trustee  is  more  active 
than  his  fellow,  "  it  would  act  as  an  opiate  upon  the  coixsciences  of  the 
trustees;  so  that  instead  of  the  cestuis  que  trust  having  the  benefit  of 
several  acting  trustees,  each  trustee  would  be  looking  to  the  other  for 
a  right  of  indemnity,  and  so  neglect  the  performance  of  his  duties ; " 
and  accordingly  in  that  case  where  one  of  the  trustees,  who  had  the 
active  management  of  the  trust,  acting  honestly  though  erroneously, 
committed  a  breach  of  trust  which  resulted  in  a  loss  to  the  trust  estate, 
it  was  held  that  he  was  not  bound  to  indemnify  his  co-trustees  who,  by 
doing  nothing,  equally  neglected  their  duty  (and  see  Blyth  v.  Fladgate, 
[1891]  1  Ch.  337,  365  ;  Chillingworth  v.  Chambers,  [1896]  1  Ch.  (C.  A.) 
685) ;   and  where  one  of  the  trustees  allowed  the  fund  to  be  in  the 
hands  of  his  co-trustee  for  investment,  and  the  co-trustee  intrusted 
the  whole  fund  for  the  purpose  of  investment  to  an  "outside  broker," 
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who  misappropriated  it,  it  was  held  that  no  case  of  indemnity  arose,  but 
that  both  trustees  must  be  treated  as  in  pari  delicto  {Robinson  v.  Harkin, 
[1895]  2  Ch.  415). 

Where,  however,  one  of  the  trustees  is  also  a  cestui  que  trust  and  has 
received,  as  between  himself  and  his  co-trustee,  an  exclusive  benefit 
from  the  breach  of  trust,  the  rule  as  to  the  right  of  a  trustee  to 
contribution  from  his  co-trustee,  where  both  are  equally  to  blame  for 
the  breach  of  trust,  does  not  apply,  but  in  such  a  case  the  rule  to  be 
applied  is  that  under  which  the  share  or  interest  of  a  cestui  que  trust 
who  has  assented  to  and  profited  by  a  breach  of  trust  has  to  bear  the 
whole  loss ;  and  the  trustee  who  is  a  cestui  que  trust  must  therefore 
indemnify  his  co-trustee  not  merely  to  the  extent  of  the  benefit  which 
he  has  received,  but  to  the  extent  of  his  share  or  interest  in  the  trust 
estate;  and  accordingly  if  that  share  exceeds  the  amount  of  the  loss 
to  the  trust  estate,  the  whole  loss  will  fall  upon  the  trustee  who  is  also 
beneficiary  (Chillingworth  v.  Chambers,  [1896]  1  Ch.  (C.  A.)  865);  and 
the  application  of  this  principle  is  not  affected  by  the  fact  that  the' 
trustee  did  not  become  a  cestui  que  trust  until  after  the  breach  of  trust 
was  committed  (S.  C.  and  Hvans  v.  Benyon,  1887,  37  Ch.  D.  329). 

The  principle  upon  which  the  Court  impounds  the  interest  of  a  cestui 
que  trust  who  induces  a  trustee  to  depart  from  the  direction  of  the  trust 
for  his  own  benefit,  is  that  he  shall  not  be  permitted  to  enjoy  the  benefit 
of  the  trust  whilst  the  trustees  are  subject  to  a  serious  liability  which  he 
has  brought  upon  them.  What  the  Court  does  in  such  a  case  is  to  lay 
hold  of  the  partial  interest  to  which  that  person  is  entitled,  and  apply 
it,  so  far  as  it  will  extend,  in  exoneration  of  the  trustees  who  by  his 
request,  or  desire,  or  acquiescence,  or  by  any  other  mode  of  concurrence, 
have  been  induced  to  do  the  improper  act  {Lincoln  v.  Wright,  1841, 
4  Beav.  427,  431 ;  49  E.  R.  1404;  55  R.  R.  132,  per  Lord  Langdale;  and 
see  Walker  v.  Symonds,  1818,  3  Swans.  1,  64,  75  ;  36  E.  R.  751 ;  19  R.  R. 
155;  Baby  v.  Bidehalgh,  1855,  7  De  G.,  M.  &  G.  104;  44  E.  R.  41 ;  24 
L.  J.  Ch.  528).  [The  trustee  cannot  waive  his  right  to  indemnity ;  it  is 
available  to  the  repair  of  the  breach  of  trust  {Fuller  v.  Knight,  1843, 
6  Beav.  205 ;  49  E.  R.  804 ;  63  R.  R.  51).  Trustees  who  have  committed 
a  breach  of  trust  at  the  instance  of  a  cestui  que  trust  can  obtain  an  order 
against  him  in  an  action  to  repair  the  breach  of  trust  to  which  he  is  a 
party  {In  re  Holt,  [1897]  2  Ch.  525).]  This  principle  has  now  been 
embodied  in  and  extended  by  sec.  45  of  the  Trustee  Act,  1893,  56  &  57 
Vict.  c.  53,  which  provides  that  where  a  trustee  commits  a  breach  of 
trust,  at  the  instigation  or  request  or  with  the  consent  in  writing  of  a 
beneficiary,  the  Court  may,  if  it  shall  think  fit,  and  notwithstanding 
that  the  beneficiary  may  be  a  married  woman  entitled  for  her  separate 
use  and  restrained  from  anticipation,  make  such  order  as  to  the  Court 
shall  seem  just  for  impounding  all  or  any  part  of  the  interest  of  the 
beneficiary  in  the  trust  estate  by  way  of  indemnity  to  the  trustee  or 
person  claiming  through  him.  The  section  applies  to  breaches  of  trust 
committed  as  well  before  as  after  the  passing  of  the  Act,  but  not  so  as 
to  prejudice  any  question  in  an  action  or  other  proceeding  which  was 
pending  on  December  24,  1888,  and  is  pending  at  the  commencement 
of  the  Act. 

This  section  is  not  to  be  construed  as  if  the  word  "  investment "  had 
been  used  instead  of  "  breach  of  trust."  It  is  not  consent  to  investment, 
but  consent  to  breach  of  trust,  which  is  contemplated,  and,  in  order  to 
bring  a  case  within  the  section,  the  cestui  qus  trust  must  instigate  or 
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request  or  consent  in  writing  to  some  act  or  omission  which  is  itself 
a  breach  of  trust,  and  not  one  which  merely  becomes  so  by  reason  of 
want  of  care  on  the  part  of  the  trustee,  or  by  anything  else  outside  the 
request  or  consent  (Mara  v.  Browne,  [1895]  2  Ch.  69,  per  North,  J. ;  In 
re  Somerset,  Somerset  v.  Poulett,  [1894]  1  Ch.  231).  It  is  not  necessary 
that  the  beneficiary  should  know  the  investment  to  be  a  breach  of  trust, 
but  he  must  know  the  facts  which  constitute  the  breach  of  trust  {In  re 
Somerset,  Somerset  v.  Poulett,  ubi  siipra,  per  Davey,  L.J.).  Accordingly, 
in  the  case  last  mentioned,  where  a  tenant  for  life  consented  in  writing 
to  an  improper  investment  on  mortgage,  and  the  security  proved  in- 
sufficient, but  no  knowledge  of  any  impropriety  was  brought  home  to 
him,  it  was  held  that  his  interest  could  not  be  impounded  by  way  of  in- 
demnity to  the  trustees  as  against  their  liability  to  the  infant  remainder- 
men. It  has  been  observed  that  the  statute  "  does  not  define  the  extent 
of  the  liability  of  a  concurring  beneficiary,"  but  "  is  rather  addressed  to 
describe  the  cases  in  which  the  Court  may,  if  it  shall  think  fit,  impound 
all  or  any  part  of  the  interest  of  the  beneficiary  by  way  of  indemnity  to 
the  trustee,"  and  also  to  provide  that  the  consent  of  a  beneficiary  for  this 
purpose  must  "  be  given  in  writing  "  {GMllingworth  v.  Chambers,  [1896] 
1  Ch.  685,  707,  per  Kay,  L.J.).  It  may  be  added  that  by  applying  the 
principle  previously  established  to  the  case  of  a  married  woman  restrained 
from  anticipation,  the  statute  has  extended  the  law  in  an  important 
respect.  Upon  the  construction  of  this  section  it  has  been  held  that  the 
words  "  in  writing  "  refer  to  the  "  consent "  and  not  to  the  "  instigation 
or  request "  previously  mentioned,  and  accordingly  that  a  verbal  instiga- 
tion or  request  by  a  cestui  que  trust  is  sufficient  to  bring  a  case  within  the 
enactment  {Griffith  v.  Hughes,  [1892]  3  Ch.  105 ;  In  re  Somerset,  Somerset 
v.  Earl  Poulett,  [1894]  1  Ch.  (C.  A.)  231).  [Independently  of  the  Act, 
a  beneficiary  of  full  capacity  who  knowingly  consents  to  a  breach  of 
trust,  though  his  consent  may  not  be  in  writing,  is  not  entitled  to  relief 
against  the  trustee  for  any  loss  occasioned  to  the  beneficiary's  interest 
{Fletcher  v.  Collis,  [1905]  2  Ch.  24).] 

Upon  the  decided  cases  there  appears  to  be  some  doubt  as  to  the 
way  in  which  the  Court  will  exercise  its  discretion  in  applying  the 
section  to  the  case  of  a  married  woman  who  is  restrained  from  antici- 
pation. 

In  the  first  case  which  was  decided  under  the  section,  Romer,  J. 
declined  to  make  an  order  impounding  the  reversionary  life  interest  of  a 
married  woman  who  was  so  restrained,  and  on  whose  entreaty,  as  well  as 
that  of  her  husband  and  his  mother  who  took  prior  interests,  the  trustees, 
admittedly  in  breach  of  trust,  had  paid  away  trust  moneys;  and  the 
learned  judge  based  his  refusal  on  the  grounds  that  the  trustees  com- 
mitted their  breach  of  trust  not  owing  to  any  misrepresentation  or  deceit 
on  the  part  of  the  married  woman,  but  with  their  eyes  open,  when  they 
must  be  taken  to  have  known  that  her  interest  could  not  be  validly 
dealt  with,  and  that  to  declare  that  her  interest  ought  to  be  impounded 
would  be  in  effect  to  give  the  trustees  the  benefit  of  a  charge  on  that 
interest  to  cover  their  breach  of  trust  {Ricketts  v.  Bicketts,  1891,  64  L.  T. 
N.  S.  263).  But  this  case  has  been  observed  upon  by  Kekewich,  J.,  in 
Griffith  v.  Hughes,  ubi  supra.  In  that  case  a  married  woman,  who  was 
restrained  from  anticipation,  applied  to  and  requested  the  trustee  to 
make  her  an  advance  of  £80  out  of  the  trust  estate  to  satisfy  pressing 
creditors.  He  did  so,  and,  on  his  being  made  liable  for  the  money,  it 
was  held  that,  as  the  breach  of  trust  had  been  committed  at  the  request 
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of  the  married  woman,  her  life  interest  ought  to  be  impounded,  although, 
as  the  learned  judge  found,  the  trustee  was  aware  that  there  was  a 
restraint  on  anticipation,  and  that  he  was  doing  that  which  by  law  he 
was  not  entitled  to  do.  In  Bolton  v.  Curve,  [1895]  1  Ch.  544,  where  the 
facts  were  far  more  favourable  to  the  married  woman  than  they  were  in 
Griffith  v.  Hitghes,  Komer,  J.,  in  declining  to  make  an  order  impounding 
her  life  interest,  referred  to  Eicketts  v.  Bicketts,  and  said  he  did  not  in 
fact  lay  down  any  general  rule  that  a  trustee  who  knowingly  committed 
a  breach  of  trust  could  never  have  the  benefit  of  the  section ;  but  he 
added  that  "  it  is  the  duty  of  a  trustee  to  protect  a  married  woman 
against  herself,  when  she,  as  a  beneficiary  restrained  from  anticipation, 
asks  him  to  commit  a  breach  of  trust."  There  can  be  no  doubt  that  the 
Court,  in  exercising  its  discretion,  must  have  regard  to  the  existence  of 
the  restraint ;  but  to  refuse  the  relief  because  of  the  existence  of  the 
restraint  would  be,  in  effect,  to  repeal  the  section  pro  tanto. 

Delay  and  Laches. — In  considering  the  limits  of  time  within  which 
an  action  for  a  breach  of  trust  must  be  brought,  a  distinction  must  be 
drawn  between  a  direct  or  express  trust  and  a  mere  constructive  trust 
which  arises  by  implication.  The  rule  of  law  is  that  "no  time  bars 
a  direct  trust"  (Beckford  v.  Wade,  1805,  7  Ves.  87,  97;  32  E.  E.  40; 
11  R  R.  20 ;  per  Sir  W.  Grant);  and  by  the  Judicature  Act,  1873,  s.  25, 
subs.  2,  it  is  expressly  enacted  that  "no  claim  of  a  cest^d  que  trust 
against  his  trustee  for  any  property  held  on  an  express  trust,  or  in 
respect  of  any  breach  of  trust,  shall  be  held  to  be  barred  by  any  Statute 
of  Limitations."  In  order  to  constitute  an  express  trust  within  the 
meaning  of  this  statute  it  is  not  necessary  to  use  the  word  "  trust,"  but 
any  language  that  would  in  equity  raise  or  imply  a  trust  will  be  deemed 
to  create  an  express  trust.  But,  on  the  other  hand,  trusts  arising  by 
the  construction  of  a  Court  of  equity  from  the  acts  of  the  parties,  or 
to  be  made  out  by  circumstances,  or  to  be  proved  by  evidence,  will  not 
be  saved  by  the  section  (Lewin,  9th  ed.,  999 ;  11th  ed.,  1101  et  seq.). 
Thus  where  real  estate  was  conveyed  to  trustees  upon  charitable  trusts 
by  a  deed  which  was  void  for  non-compliance  with  the  provisions  of  the 
Mortmain  Act,  the  trustees  of  the  deed  were  held  not  to  be  express 
trustees  (Churcher  v.  Martin,  1889,  42  Ch.  D.  312),  and  where  the  mort- 
gagee of  a  ship  sold  under  the  power  conferred  by  the  Merchant  Shipping 
Act,  17  &  18  Vict.  c.  104,  he  was  not  an  express  trustee  of  the  surplus 
proceeds  of  sale  {Banner  v.  Berridge,  1881,  18  Ch.  D.  254).  A  mortgage 
by  way  of  trust  for  sale  is  not  an  express  trust  within  the  section,  but 
the  Statute  of  Limitations  is  applicable  to  such  a  mortgage  in  the  same 
way  as  to  an  ordinary  mortgage  {Locking  v.  Parker,  1872,  L.  R,  8  Ch.  30; 
In  re  Alison,  1879,  11  Ch.  D.  (C.  A.)  284;  and  see  Rochefoucauld  v. 
Boustead,  [1897]  1  Ch.  196).  In  all  such  cases  of  constructive  trust  the 
general  rule  prevails  that  where  there  is  a  statutable  bar  at  law,  the 
same  period  is  always  either  by  analogy  or  in  obedience  to  the  statute 
adopted  in  equity  in  reference  to  equitable  claims ;  or,  as  it  is  generally 
phrased,  "  equity  acts  by  analogy  to  the  statute." 

By  the  Real  Property  Limitation  Act,  1874, 37  &  38  Vict.  c.  57,  s.  10, 
no  money  or  legacy  charged  on  any  land  or  rent,  although  secured  by  an 
express  trust,  is  to  be  recoverable  except  within  the  time  within  which 
it  might  have  been  recovered  had  there  been  no  express  trust  [that  is 
to  say,  within  twelve  years  after  a  present  right  to  receive  the  legacy 
has  accrued].  Sec.  25,  subs.  2,  of  the  Judicature  Act,  1873,  applies  as 
between  the  trustee  and  the  cestui  que  trust;  but  sec.  10  last  stated 
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applies  as  between  the  land  charged  (though  secured  by  way  of  trust) 
and  the  persons  entitled  to  the  charge  {Fearnside  v.  Flint,  1883,  22  Ch. 
D.  (C.  A.)  579;  Hughes  v.  Coles,  1884,  27  Ch.  D.  231).  [A  conveyance 
to  trustees  for  a  term  of  years  is  an  express  trust  within  the  section 
{Williams  v.  Williams,  [1900]  1  Ch.  152).] 

In  contrasting  direct  or  express  trusts  with  constructive  trusts  as 
regards  the  operation  of  the  Statute  of  Limitations,  it  must  be  borne  in 
mind  that  a  person  may  by  his  conduct  in  dealing  with  trust  property 
with  notice  of  the  trust,  although  he  has  never  accepted  any  direct  or 
express  trust,  nevertheless  place  himself  in  the  position  of  an  express 
trustee.  Thus  in  Soar  v.  Ashwell,  [1893]  2  Q.  B.  (C.  A.)  390,  where 
money  was  intrusted  for  investment  to  the  solicitor  of  a  trustee,  and  was 
invested  by  him  on  mortgage  accordingly,  and  on  the  mortgage  being  paid 
off,  the  solicitor  paid  one  moiety  of  the  money  to  the  persons  entitled, 
but  did  not  account  for  the  other  moiety,  it  was  held  that  he  was  in  the 
same  position  as  an  express  trustee,  and  that  an  action  against  his 
executrix  to  recover  the  moiety  brought  after  more  than  the  statutable 
period  had  intervened,  was  not  barred.  [And  where  trust  money,  the 
interest  on  which  was  payable  to  the  wife,  was  lent  to  the  husband  on 
security  of  his  bond,  since  he  took  with  notice  that  the  money  was  liable 
to  investment  on  interest-bearing  security,  he  was  held  to  be  an  express 
trustee  of  it  {In  re  Dixon,  [1900]  2  Ch.  561).  An  agent  to  buy  land 
in  America,  to  whom  money  had  been  remitted  for  the  purpose,  was 
held  an  express  trustee  of  it  {North  American  Land  v.  Watkins,  [1904] 
1  Ch.  242).] 

The  position  of  an  express  trustee  in  this  respect  has  to  some  extent 
been  assimilated  to  that  of  a  constructive  trustee  by  the  Trustee  Act, 
1888,  51  &  52  Vict.  c.  59,  s.  8.  That  section  extends  protection  in  any 
action  or  other  proceeding  to  a  trustee  or  any  person  claiming  through 
him,  except  where  the  claim  "  is  founded  (1)  upon  any  fraud  or  fraudu- 
lent breach  of  trust  to  which  the  trustee  is  party  or  privy,  or  is  (2) 
to  recover  trust  property  or  the  proceeds  thereof  still  retained  by  the 
trustee,  or  (3)  previously  received  by  the  trustee  and  appropriated  to  his 
use"  {In  re  Sharjp,  [1906]  1  Ch.  793),  by  providing  that  in  any  such 
action  or  other  proceeding,  (a)  all  rights  and  privileges  conferred  by 
any  Statute  of  Limitations  shall  be  enjoyed  in  the  like  manner  and  to 
the  like  extent  as  they  would  have  been  enjoyed  in  such  action  or  other 
proceeding  if  the  trustee  or  person  claiming  through  him  had  not  been 
a  trustee  or  person  claiming  through  him ;  and  (&)  that  if  the  action  or 
other  proceeding  is  brought  to  recover  money  or  other  property,  and 
is  one  to  which  no  existing  Statute  of  Limitation  applies,  the  trustee 
or  person  claiming  through  him  shall  be  entitled  to  the  benefit  of  and 
be  at  liberty  to  plead  the  lapse  of  time  as  a  bar  to  such  action  or  other 
proceeding  in  the  like  manner  and  to  the  like  extent  as  if  the  claim 
had  been  against  him  in  an  action  of  debt  for  money  had  and  received, 
but  so  nevertheless  that  the  statute  shall  run  against  a  married  woman 
entitled  in  possession  for  her  separate  use,  whether  with  or  without 
a  restraint  upon  anticipation,  but  shall  not  begin  to  run  against  any 
beneficiary  unless  and  until  the  interest  of  such  beneficiary  shall  be 
an  interest  in  possession.  It  is  further  provided  that  no  beneficiary  as 
against  whom  there  would  be  a  good  defence  by  virtue  of  the  section  shall 
derive  any  greater  or  other  benefit  from  a  judgment  or  order  obtained 
by  another  beneficiary  than  he  could  have  obtained  if  he  had  brought 
such  action  or"  other  proceeding  and  this  section  had  been  pleaded. 
VOL.  XIV.  22 
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By  sec.  1  the  term  "  trustee  "  is  to  be  deemed  to  include  an  executor 
or  administrator,  and  a  trustee  whose  trust  arises  by  construction  or 
imphcation  of  law,  as  well  as  an  express  trustee,  but  not  the  official 
trustee  of  charitable  funds. 

[For  form  of  order  protecting  trustees  from  accounting  for  more 
than  six  years,  see  In  re  Davies,  [1898]  2  Ch.  142;  Seton,  ii.  p.  1161.] 

Sec.  8  of  this  Act  has  received  judicial  interpretation  on  several 
occasions,  but  the  full  effect  of  it  has  yet  to  be  ascertained.  With 
reference  to  the  exception  as  to  property  "  still  retained  "  by  the  trustee, 
it  has  been  held  that  the  enactment  is  confined  to  cases  in  which  the 
trustee,  at  the  date  of  the  writ  in  the  action  brought  against  him,  has 
actually  in  his  hands,  or  under  his  control,  the  trust  property  or  the 
proceeds  thereof  {Thome  v.  Heard,  [1893]  3  Ch.  530 ;  [1894]  1  Ch.  599  ; 
[1895]  A.  C.  495). 

As  to  the  time  at  which  the  statute  begins  to  run,  it  appears  to  be 
settled  that  in  the  case  of  an  improper  investment  the  breach  of  trust 
is  to  be  treated  as  committed  at  the  time  when  the  investment  is  made, 
and  not  at  the  time  when  the  improper  character  of  it  becomes  apparent, 
by  reason  of  interest  ceasing  to  be  paid  or  otherwise  {In  re  Somerset, 
Somerset  v.  Poulett,  [1894]  1  Ch.  (C.  A.)  231),  and  this  is  so  even  where 
a  concealed  fraud  has  been  committed,  if  the  fraud  is  not  that  of  the 
person  who  invokes  the  aid  of  the  statute  {Thome  v.  Heard,  [1893] 
3  Ch.  530 ;  [1894]  1  Ch.  599  ;  [1895]  A.  C.  495 ;  In  re  WCallum,  [1901] 
1  Ch.  143).  Where  trustees  carried  on  a  farming  business,  instead  of 
realising  the  estate,  so  that  the  breach  of  trust  was  of  a  continuing 
character,  the  action  against  the  trustees  was  held  to  be  barred  at  the 
expiration  of  six  years  from  the  time  when  the  loss  occasioned  by  the 
breach  of  trust  occurred  {In  re  Swain,  Swain  v.  Bringeman,  [1891]  3  Ch. 
233).  [And  where  trustees  had  paid  over  a  fund  to  the  tenant  for  life, 
the  cause  of  action  to  recover  the  trust  money  accrued  on  the  death 
of  the  tenant  for  life,  and  time  was  held  to  run  from  that  date  {In  re 
Timmis,  [1902]  1  Ch.  176).] 

The  concluding  provision  of  subs.  1,  that  the  statute  shall  not  begin 
to  run  until  the  interest  of  the  beneficiary  is  an  interest  "  in  possession," 
may,  as  was  pointed  out  by  North,  J.,  in  Mara  v.  Browne,  [1895]  2  Ch. 
69,  give  to  the  enactment,  as  regards  future  interests,  a  very  different 
effect  from  that  of  the  earlier  statute  of  3  &  4  Will.  iv.  c.  27  (see  s.  20). 
In  Mara  v.  Browne,  a  married  woman  was  entitled,  first,  to  an  interest 
nnder  a  settlement  for  her  separate  use  with  restraint  on  anticipation 
during  the  joint  lives  of  herself  and  her  husband;  secondly,  to  an 
interest  by  way  of  resulting  trust  during  the  rest  of  her  life;  and, 
thirdly,  under  the  settlement  to  the  capital  in  the  event  of  her  children 
dying  without  attaining  vested  interests,  and  it  was  held  that  as  the 
second  interest  would  not  coalesce  with  the  first,  it  must,  in  common 
with  her  interest  in  the  capital,  be  treated  as  a  future  interest  within 
the  section. 

The  greatest  difficulty  in  construing  the  section  is  occasioned  by 
clause  {a),  because  as  an  action  by  a  cestui  que  trtist  against  his  trustee 
is  necessarily  grounded  on  the  fiduciary  relation  between  them,  if  that 
relation  is  by  hypothesis  taken  away,  no  action  at  all  could  be  main- 
tained. Thus  where  an  action  was  brought  to  make  trustees  liable  for 
losses  in  respect  of  investments  negligently  made  on  insufficient  security 
more  than  six  years  previously.  Fry,  L.J,,  held  that  the  case  did  not  fall 
within  clause  (a),  and  in  reference  to  that  clause  he  observed  that  it 
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was  obvious  that  "  if  a  person  had  not  been  a  trustee,  he  could  not  be 
sued  for  a  breach  of  trust ; "  and,  further,  that  there  was  "  no  right  or 
privilege,  so  far  as  he  was  aware,  conferred  by  any  Statute  of  Limitations 
in  respect  of  a  breach  of  trust,"  and  that  he  should  have  great  difficulty 
in  applying  the  clause  to  the  case  before  him  {In  re  Boivden,  1890, 
45  Ch.  D.  444) ;  and  this  view  was  followed  by  North,  J.,  in  Mara  v. 
Browne,  [1895]  2  Ch.  69.  In  How  v.  Earl  Winterton,  [1896]  2  Ch.  626, 
Lindley,  L.J.,  while  sharing  with  Fry,  L.J,,  the  difficulty  presented  by 
the  clause,  thought  that  to  exclude  the  operation  of  it  on  the  short 
ground  stated  by  him  would  be  really  to  deprive  it  of  all  meaning  what- 
ever, and  that  if  the  clause  were  applied  to  trustees'  accounts  it  must  be 
treated  as  placing  them  on  the  same  footing  as  other  accounts  to  which 
the  Statutes  of  Limitation  apply,  and  that  therefore,  under  the  Statute 
of  James  i.,  21  Jac.  i.  c.  16,  as  amended,  first  by  Lord  Tenterden's  Act, 
"9  Geo.  IV.  c.  14,  and  afterwards  by  sec.  9  of  the  Mercantile  Law 
Amendment  Act,  1856,  19  &  20  Vict.  c.  97,  no  claim  could  be  made  in 
respect  of  a  matter  more  than  six  years  before  action.  This  would  give 
the  clause  much  the  same  effect  as  it  would  have  had  if  the  word  "  direct " 
had  been  inserted  before  "  trustee "  at  the  end  of  the  clause,  so  as  to 
place  a  direct  trustee  in  the  position  of  a  constructive  trustee.  Eigby, 
L.J.,  in  the  same  case  appeared  to  think  that  a  fair  construction  could 
be  put  upon  the  clause  by  treating  it  as  dealing  with  remedies  only  and 
not  with  causes  of  action,  and  that,  putting  aside  the  question  whether 
the  breach  of  duty  was  a  breach  of  trust,  the  appropriate  Statute  of 
Limitations  must  be  looked  to  in  order  to  ascertain  the  period  of  limita- 
tion applicable  to  such  breach  of  duty,  which  might  be  six  years  in  one 
•case,  and  a  longer  period  in  another  (as,  for  example,  where  the  breach 
gave  rise  to  a  specialty  debt).  But  this  construction  is  attended  with 
difficulty  (see  Lewin,  p.  1011). 

Although,  independently  of  the  Trustee  Act,  1888,  the  Statute  of 
Limitations  is  no  bar  to  a  suit  by  a  cestui  que  trust  against  a  trustee  in 
a  case  of  express  or  direct  trust,  yet  such  a  claim  may  be  barred  by 
laches  or  acquiescence.  Where  it  would  be  practically  unjust  to  give 
a  remedy  either  because  the  party  has  by  his  conduct  done  that  which 
might  fairly  be  regarded  as  equivalent  to  a  waiver  of  it,  or  where  by  his 
•conduct  and  neglect  he  has,  though  not  waiving  the  remedy,  put  the 
other  party  in  a  situation  in  which  it  would  not  be  reasonable  to  place 
him  if  the  remedy  was  afterwards  to  be  asserted,  lapse  of  time  and  delay 
may  operate  as  a  bar.  The  two  most  material  things  to  be  considered 
are  the  length  of  the  delay  and  the  nature  of  the  acts  done  during  the 
interval,  which  might  affect  either  party  and  cause  a  balance  of  justice 
or  injustice  in  taking  the  one  course  or  the  other  so  far  as  relates  to  the 
remedy  {Erlanger  v.  New  Somhrero  Phosphate  Co.,  1878,  3  App.  Cas.  1218  ; 
48  L.  J.  Ch.  73,  per  Lord  Blackburn ;  Lindsay  Petroleum  Go.  v.  Hiird, 
1874,  L.  K.  5  P.  C.  221).  Where  lapse  of  time  is  coupled  with  other 
circumstances  which  render  it  unjust  to  give  the  plaintiff  relief  against 
the  defendant,  the  Court  will  refuse  the  relief  {Bright  v.  Legerton,  1861, 
2  De  G.,  r.  &  J.  606 ;  45  E.  K.  755 ;  30  L.  J.  Ch.  338 ;  In  re  Cross, 
Harston  v.  Tenison,  1882,  20  Ch.  D.  109 ;  51  L.  J.  Ch.  645) ;  but  mere 
lapse  of  time  without  more  is  no  bar  {In  re  Cross,  uli  supra) ;  and  in  a 
•case  where  a  cestui  que  trust  took  no  proceedings  for  twelve  years  after 
a  correspondence  by  her  with  the  trustee  on  the  subject-matter  of  the 
trust,  it  was  held  that  as  she  had  done  nothing  actively  to  lead  the 
defendant  to  suppose  that  she  had  abandoned  her  claim,  the  lapse  of 
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time  did  not  preclude  her  from  enforcing  it  {Rochefoucauld  v.  Boustead, 
[1897]  1  Ch.  (C.  A.)  196).  And  where  there  is  an  express  trust  for 
successive  incumbrancers  on  a  limited  interest,  as  a  life  estate,  the  sub- 
sequent incumbrancers  are  not  chargeable  with  laches  so  long  as  the 
prior  incumbrances  absorb  the  whole  beneficial  interest  {Knight  v. 
Bowyer,  1858,  2  De  G.  &  J.  421, 443 ;  44  E.  R.  1062).  As  to  acquiescence 
by  a  reversioner,  the  general  rule  is  that  a  cestui  que  trust  whose  interest 
is  reversionary  is  not  bound  to  assert  his  title  until  it  comes  into  pos- 
session ;  but  the  mere  circumstance  that  he  is  not  so  bound  does  not 
prevent  him  from  assenting  to  a  breach  of  trust ;  and  where  the  trust  is 
definite  and  clear,  mere  knowledge  and  non-interference  by  the  cestui 
que  trust  before  his  interest  has  come  into  possession  will  not  be  treated 
as  amounting  to  concurrence  or  acquiescence  {Life  Association  of  Scotland 
V.  Siddal,  1861,  3  De  G.,  F.  &  J.  72,  74,  77 ;  45  E.  R.  800). 

V.  The  Public  Trustee. 

[There  has  now  been  established  by  the  Public  Trustee  Act,  1906, 
6  Ed.  VII.  c.  55,  which  came  into  operation  on  January  1,  1908,  the  office 
of  Public  Trustee.  That  official  is  made  a  corporation  sole,  with  per- 
petual succession  and  an  official  seal,  and  may  sue  and  be  sued  under 
the  name  of  the  Public  Trustee  (s.  1  (2)). ; 

The  Public  Trustee  may,  if.  he  thinks  fit,  act  in  the  administration  of 
estates  of  small  value ;  as  custodian  trustee ;  or  as  an  ordinary  trustee ; 
and  he  may  be  appointed  a  Judicial  Trustee  (Vol.  VII.  p.  555),  or  the 
administrator  of  a  convict's  property  (s.  2  (1)).  The  law  applicable  ta 
trustees  generally  is  applicable  to  him,  and  he  is  empowered  to  act  alone 
or  jointly  with  any  other  person  (s.  2  (2)).  He  has  a  complete  discre- 
tion whether  or  not  he  will  accept  a  trust,  but  must  not  decline  to  da 
so  on  the  ground  only  of  the  small  value  of  the  trust  property  (s.  2  (3)). 
He  is  prohibited  from  accepting  any  trust  involving  the  carrying  on  of 
any  business  (except  of  the  description  authorised  by  the  rules  made 
under  the  Act,  and  upon  being  satisfied  as  to  his  indemnification  in  case 
of  a  custodian  trustee,  and  except  as  an  ordinary  trustee  under  the 
regulations  (see  Public  Trustee  Rules,  1907,  r.  8)).  He  may  not  accept 
any  trust  under  a  deed  for  the  benefit  of  creditors,  or  the  administration 
of  any  insolvent  estate,  or  any  trust  exclusively  for  charitable  purposes 
(8.  2  (4)  (5)). 

If  on  the  application  of  any  person  entitled  to  apply  to  the  Court  for 
an  order  for  administration  {i.e.  any  beneficiary)  of  an  estate  the  gross 
value  is  proved  to  the  satisfaction  of  the  Public  Trustee  to  be  less  than 
£1000  he  may  administer  the  estate,  and  must  do  so  if  the  persons 
beneficially  entitled  appear  to  him  to  be  of  small  means,  unless  he  see& 
good  reason  for  refusing  (s.  3  (1)).  By  declaration  signed  and  sealed 
by  him  the  trust  property  other  than  stock,  vests  in  him,  as  does  also 
the  right  to  transfer  or  call  for  the  transfer  of  any  stock  forming  part 
of  the  estate ;  and  as  to  stock  he  may  apply  to  the  Court  for  leave  to 
transfer  it :  but  this  general  provision  does  not  apply  to  copyholds  in 
respect  of  which  he  has  the  same  power  as  if  he  had  been  appointed 
under  the  Trustee  Act,  1893,  to  convey  them  (s.  3  (2)).  Provision  is 
made  for  his  taking  the  opinion  of  the  Court  without  judicial  proceedings. 
(The  duty  of  advising  upon  any  question  arising  in  the  course  of  an 
administration  is  to  be  assigned  by  the  Lord  Chancellor  to  a  particular 
judge  of  the  Chancery  Division.     The  regulations  in  such  a  case  are  con- 
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tained  in  rule  17,  P.  T.  R,  1907.)  Power  is  given  to  the  Court,  for  reasons 
of  economy,  to  order  that  an  estate  being  administered  by  the  Court 
shall  be  administered  by  the  Public  Trustee  (s.  3  (5)). 

The  Public  Trustee  may  be  appointed  custodian  trustee  on  an  appli- 
cation to  the  Court  or  by  a  testator,  settlor,  or  other  creator  of  a  trust, 
or  by  a  person  having  power  to  appoint  new  trustees  (s.  4  (1)).  The 
trust  property  is  transferred  to  the  Public  Trustee  if  necessary  by  order 
of  the  Court,  but  the  management  of  the  trust  property  and  any  dis- 
cretionary powers  remain  in  the  other  or  "managing"  trustees.  The 
custody  of  the  securities  and  documents  of  title  relating  to  the  trust 
property  is  given  to  the  Public  Trustee  (s.  4  (2)),  and  there  are  various 
regulations  defining  his  position  with  respect  to  the  managing  trustees : 
e.g.  he  must  concur  in  all  proper  acts  necessary  to  enable  them  to  per- 
form acts  of  management :  the  income  must  be  paid  to  him  though  he 
can  authorise  them  to  receive  it :  he  may  accept  as  sufficient  the  state- 
ment of  the  managing  trustees  as  to  matters  of  pedigree  or  fact  upon 
which  the  title  to  the  trust  property  depends:  the  custodian  trustee- 
ship may  be  terminated  by  the  Court  (s.  4  (2)). 

There  is  wide  power  to  appoint  the  Public  Trustee  trustee  of  any  will 
or  settlement  or  instrument  of  any  date,  but  it  is  reserved  to  the  Court 
alone  to  appoint  him  where  the  document  contains  a  direction  that  he 
shall  not  be  so  appointed.  He  can  be  appointed  sole  trustee,  and 
where  there  are  other  trustees  they  may  retire  leaving  him  sole  trustee. 
Provision  is  made  for  giving  notice  of  any  proposed  appointment  to  all 
persons  beneficially  interested,  and  power  given  to  the  Court  to  prohibit 
the  appointment  (s.  5). 

Probate  or  letters  of  administration  may  be  granted  to  the  Public 
Trustee  by  that  name,  but  on  application  for  letters  of  administration 
he  need  not  be  cited,  and  the  widower,  widow,  or  next-of-kin  of  a 
deceased  is  to  be  preferred  to  him.  By  order  of  the  Court  an  executor 
or  administrator  after  such  notice  to  beneficiaries  as  it  may  direct  the 
executorship  or  administratorship  may  be  transferred  to  the  Public 
Trustee  (s.  6;  P.  T.  E.  1907,  r.  7). 

The  Consolidated  Fund  is  liable  to  make  good  all  sums  required  to 
discharge  any  liability  which  the  Public  Trustee  if  he  were  a  private 
trustee  would  be  personally  liable  to  discharge,  except  where  neither  the 
Public  Trustee  nor  his  officers  has  contributed  to  it,  and  which  neither 
he  nor  any  of  his  officers  could  by  reasonable  diligence  have  averted 
(s.  7). 

The  appointment  is  in  the  gift  of  the  Lord  Chancellor  (s.  8).  Any 
person  aggrieved  by  any  act  or  omission  of  the  Public  Trustee  may  apply 
to  the  Court  (s.  10).  Power  is  given  to  the  Public  Trustee  to  employ 
such  solicitors,  bankers,  accountants,  and  brokers  as  he  may  consider 
necessary,  taking  into  consideration  the  wishes  of  the  creator  of  the 
trust  of  the  other  trustees  and  of  the  beneficiaries  (s.  11). 

There  is  an  important  provision  in  the  Act,  of  apparently  very 
extended  application,  for  the  investigation  and  audit  of  the  condition 
and  accounts  of  any  trust  by  a  solicitor  or  public  accountant,  to  be  agreed 
on  by  the  applicant  and  the  trustees,  or,  in  default  of  agreement,  by  the 
Public  Trustee  or  some  person  appointed  by  him.  The  auditor  so  agreed 
on  or  appointed  has  the  right  of  access  to  the  books,  accounts,  and 
vouchers  of  the  trustees,  and  to  any  securities  or  documents  of  title 
held  by  them,  and  may  require  from  them  such  information  and  explana- 
tion as  may  be  necessary  to  enable  him  to  perform  his  duties,  and  on 
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completion  of  the  investigation  he  must  forward  to  the  applicant  and 
every  trustee  a  certificate  embodying  the  result  of  his  investigation. 
Provision  is  made  for  the  removal  and  remuneration  of  the  auditor  and 
for  summary  application  to  the  Chancery  Division — and  a  wilfully  false 
statement  in  any  material  particular  in  any  statement  of  account,  report, 
or  certificate  is  made  a  crime,  punishable  by  two  years'  imprisonment  on 
conviction  on  indictment  and  by  six  months'  imprisonment  on  summary 
conviction  (s.  13). 

The  machinery  and  procedure  for  carrying  the  Public  Trustee  Act 
into  force  are  contained  in  the  Public  Trustee  Eules,  1907.  A  copy  of 
them  and  information  as  to  the  official  requirements  can  be  obtained  at 
the  Public  Trustee  Office. 

It  remains  to  be  stated  that  the  fees  payable  under  the  Act  are  fixed 
by  the  Public  Trustee  (Fees)  Order,  1907.  Capital  Fees  based  upon  a 
small  percentage  of  the  gross  amount  of  the  trust  fund  are  payable  upon 
acceptance  of  the  trust  by  the  Public  Trustee  in  respect  of  his  duties  in 
acting  (a)  in  the  administration  of  small  estates;  (b)  as  an  ordinary 
trustee ;  (c)  as  a  custodian  trustee ;  (d)  as  a  trustee  of  land  not  sub- 
ject to  a  trust  for  conversion.  Fees  calculated  in  a  similar  manner  are 
also  chargeable  upon  the  withdrawal  or  distribution  of  the  fund.  Fees 
at  a  small  percentage  are  charged  upon  the  investment  of  trust  funds, 
including  the  purchase  of  land  and  upon  income.  Provision  is  also  made 
for  audit  fees.] 

[AutJiorities. — Lewin  on  Trusts,  1861  ed. ;  Seton  on  Judgments,  5th 
and  6th  ed.,  vol.  ii. ;  Godefroi  on  Trusts  ;  Underbill  on  Trusts  ;  "Watson's 
Compendium  of  Equity ;  Marrack's  Trust  Investment  Guide,  2nd  ed. ; 
Ellis  on  the  Trustee  Act,  1893.] 


PEECEDENTS  OF  APPOINTMENTS  OF  NEW 
TEUSTEES. 

I.  APPOINTMENT  by  Writing  not  under  Seal  or  by  Deed  Poll  i 
of  a  New  Trustee  under  a  Power  in  a  Settlement  of  Money  in 
the  Funds.     (By  Endorsement). 

Exordium.  TO  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME,  I   [appointor], 

formerly  the  within  named  [maiden  name],  and  now  the  widow  of 
the    within    named    [deceased   husband],    deceased,    send    greeting : 
Recitals:     Whereas  the  within  named   [retiring  trustee]  is  desirous  of  being 
wishto re^  discharged  from  the  trusts  of  the  within  written  indenture :    And 
*V*'  whereas  the  property  now  subject  to  the  trusts  of  the  within  written 

or  sT>3i6  or  ^^^  ^^^ 

trastpro-    indenture  consists  of   the   sum  of  £  £2^  per  Centum  Con- 

solidated Bank  Annuities,  and  it  is  intended  that  the  same  shall 
immediately  after  the  execution  of  these  presents  be  transferred  into 
Donee  of      the  joint  names  of  the  said  [continuing  trustee]  and  [new  trustee].    NOW 
points  new  KNOW  YE  that  in  exercise  of  the  power  given  to  me  by  the  within 

1  An  apiDointment  of  a  new  trustee  may  be  made  under  the  Convey- 
ancing and  Law  of  Real  Property  Act,  1881,  by  writing,  not  under  seal, 
unless  a  contrary  intention  is  expressed  in  the  instrument  creating  the 
trust,  and  this  mode  of  appointment  is  sometimes  expressly  permitted  by 
such  instruments  ;  but  havin"  regard  to  the  importance  of  the  office  of  a 
trustee,  it  is  considered  that  his  appointment  should  be  attended  by  some 
degree  of  solemnity,  and  therefore  generally  effected  by  deed. 


trustee. 
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written  indenture,  and  of  every  other  power  me  hereunto  enabling, 
I  hereby  appoint  [new  inistee],  of,  &c.,  to  be  a  trustee  in  the  place  of  the 
said  [retirivg  trustee],  and  to  act  jointly  with  the  within  named  [con- 
tinuing i7-ustce]  for  all  the  purposes  of  the  within  written  indenture, 
or  such  of  the  same  as  are  now  subsisting  and  capable  of  taking 
effect. 

As  WITNESS  my  hand  this  day  of  19     , 

or 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this 
day  of  19     . 


II.  APPOINTMENT  of  two  New  Trustees  of  Real  and  Personal 
Property  under  the  Statutory  Power  in  the  Place  of  a  Deceased 
Trustee,  hy  Persons  nominated  by  the  Settlement  for  the  Purpose. 
Vesting  Declaration.     (By  Deed  Poll  endoised.) 


Recitals : 
of  mar- 
riage ; 

of  deathi  of 
trustee ; 
of  state  of 
trust  pro- 
perty; 


of  desire  to 
appoint 
new 
trustees. 


Appoint- 
ment of 
new  trus- 
tees. 


Vesting 
declaration 


TO  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME  the  within  named 
[Jiusband]  and  [wife]  send  greeting :  Whereas  the  marriage  of  the 
said  [husband]  and  [wife]  was  duly  solemnised  shortly  after  the  date 
of  the  within  written  indenture  :  And  whereas  the  said  [deceased 
trustee]  died  on  the  day  of  19      :  And  whereas 

the  property  now  subject  to  the  trusts  of  the  within  written  indenture 
consists  of  the  several  messuages,  pieces  of  land  and  herditaments, 
policies  of  assurance,  securities  and  things  in  action,  the  particulars 
whereof  are  specified  in  the  schedule  hereunder  written :  And 
whereas  the  said  [husband]  and  [vnfe]  are  desirous  of  appointing 
[new  trustee],  of,  &c.,  to  be  a  trustee  of  the  within  written  indenture 
in  the  place  of  the  said  [deceased  trustee]  deceased ;  and  also  to 
appoint  [new  trustee,  No.  2]  to  be  trustee  thereof  in  order  that  the 
number  of  such  trustees  may  be  increased  :  NOW  KNOW  YE  that 
the  said  [husband]  and  [wife]  in  exercise  of  the  power  given  to  them 
by  the  joint  operation  of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  and  by  the.  within  written  indenture,  and  of  every  other 
power  them  hereunto  enabling,  hereby  appoint  the  said  [new  trustees] 
to  be  trustees  in  the  place  of  the  said  [deceased  trustee]  deceased,  and 
to  act  jointly  with  the  within  named  [surviving  trustee]  for  the  pur- 
poses of  the  within  written  indenture :  And  the  said  [husband]  and 
[wife]  hereby  declare  that  all  the  estate  and  interest  now  vested  in 
the  said  [surviving  trustee]  of  and  in  the  said  messuages,  pieces  of 
land,  hereditaments  and  premises,  and  the  right  to  recover  all  the 
things  in  action  mentioned  in  the  said  schedule  hereunder  written 
respectively,  and  all  other,  if  any,  the  debts  and  things  in  action, 
subject  to  the  trusts  of  the  within  written  indenture  shall  forthwith 
vest  in  the  said  [surviving  trustee]  and  [new  trustees]  as  trustees  of  the 
within  written  indenture,  and  as  joint  tenants  upon  the  trusts,  for 
the  purposes  and  with  and  subject  to  the  powers  and  provisions 
therein  declared  and  contained  of  or  concerning  the  property  thereby 
declared  to  be  vested  in  the  said  [surviving  trustee]  and  [wew  trustee], 
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or  to  such  of   the  same  trusts,  purposes,   powers  and  provisions 
respectively  as  are  now  subsisting  and  capable  of  taking  effect.^ 
In  witness,  &c. 

The  Schedule  above  referred  to. 


III.  APPOINTMENT  of  a  New  Trustee  of  Personalty  under 
the  Statutory  Power  by  Continuing  and  Retiring  Tiiistees.  Recitals 
as  to  Dealings  with  the  Trust  Property.  Vesting  Declaration. 
(By  Supplemental  Deed.) 

THIS  INDENTURE,  made  the  day  of  19     , 

Parties.       BETWEEN  [continuing  trustee],  of,  &c.,  and  [retiring  trustee],  of,  &c.,  of 

the  first  part,  [husband],  of,  &c.,  and  [wife]  his  wife^  of  the  second 

Deed  ex-      part,  and  [new  trustee],  of,  &c.,  of  the  third  part ;  And  supplemental 

be'suppie-    to  an  indenture  dated,   &c.,  and    expressed  to  be  made  between 

^^^    '       [parties],  and  hereinafter  referred  to  as  the  principal  indenture,  being  a 

settlement  made  in  consideration  of  the  marriage  then  intended  and 

which  was  shortly  afterwards  solemnised  between  the  said  [husbaiid] 

Recitals :     ^^^  [wife] :  And  WHEREAS  sincc  the  date  of  the  principal  indenture 

of  sums       two  several  sums  of  £  and  £  respectively  have  been  raised 

j-Q  jcAfj  for 

advance-      under  the  power  in  that  behalf  therein  contained  for  the  advance- 
ment in  life  of  [A.  B.]  and  [C.  B.],  two  of  the  sons  of  the  said 
of  saias,  and  [husbaud]   and  [wife]  respectively :    And  whereas  the  sales  and 
with  trast    investments  of  and  other  dealings  with  the  trust  property,  and  the 
property,     rcccipts  and  payments  in  respect  thereof,  are  set  out  in  the  form  of 
a  debtor  and  creditor  account  in  the  first  schedule  hereunder  written, 
from  which  it  appears  that  there  is  a  balance  of  £  standing 

to  the  credit  of  the  said  [continuing  trustee]  and  [retiring  trustee]  in 
of  present    their  joint  names  at  the  bank :  And  whereas  the  property 

truM;'pro-^  "ow  subjcct  to  the  trusts  of  the  principal  indenture  consists  of  the 
v^^^y''        said  balance  of  £  ,  and  also  of  the  several  stocks,  funds, 

shares,  securities,  debts,  and  things  in  action,  the  particulars  whereof 
of  Plate  of  ^^6  s^t  '^ut  in  the  second  schedule  hereunder  written:  And 
family;       WHEREAS  there  are  now  living  children  of  the  said  [husband] 

and  [wi/i?],  namely,  the  said  [A.  B.]  and  [C.  B.]  and  [D.  B.],  none  of 
whom  have  attained  the  age  of  twenty-one  years,  and  there 
has  been  only  one  other  such  child,  namely  [E.  B.],  who  died 
of  desire  of  Under  that  age  :  And  whereas  the  said  [retiring  trustee]  is  desirous 
trustee^to  of  being  discharged  from  the  trusts  and  powers  reposed  in  or  con- 
charged;  ferred  on  him  by  the  principal  indenture:  And  whereas  the  said 
of  desire  to  [continuing  trustee]  and  also  the  said  [husband]  and  [wife]  are  desirous 
new°'"  that  the  said  [new  trustee]  shall  be  appointed  as  trustee  of  the 
principal  indenture  in  the  place  of  the  said  [retiring  trustee],  who  is 
willing  to  act  in  the  trust  of  the  same  indenture  for  the  purpose  of 


trustee ; 


^  Notice  of  the  appointment  and  vesting  declaration  must  be  given  to 
the  insurance  offices  as  to  the  policies,  and  to  debtors  and  others  interested 
as  to  the  securities,  choses  in  action,  &c. 

2  In  this  precedent  it  is  assumed  that  no  person  was  nominated  by  the 
settlement  for  the  purpose  of  appointing  new  trustees. 
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of  transfer  such  appointment:  And  whereas  it  is  intended  that  the  stocks, 
&c.^     ^'     funds,  shares  and   mortgage  and  other  securities,  the   particulars 
whereof  are  set  out  in  the  first  part  of  the  second  schedule  here- 
under written,   shall    forthwith,  or  as  soon  as  may  be  after  the 
execution  of  these  presents,  be  transferred  or  assured  according  to 
the  nature  thereof  respectively,  so  as  to  be  effectually  vested  in  the 
said  [continuing  trustee]  and  [new  trustee]  as  trustees  of  the  principal 
Testatum,    indenture :    NOW  THIS  INDENTURE  WITNESSETH  that  the 
ment  of*"     Said  [continuing  trustee]  and  [retiring  trustee],  in  exercise  of  the  power 
new  trustee,  jj^   that  behalf  given   to  them  by  the  Conveyancing  and  Law  of 
Property   Act,  1881,  and    of    every    other    power  them  hereunto 
enabling,  and  with  the  assent  and  approval  of  the  said  [husband]  and 
[e^z/e],  testified  by  their  respective  execution  of  these  presents,  do 
hereby  appoint  the  said  [new  trustee]  to  be  a  trustee  in  place  of  the 
said  [retiring  trustee],  and   to  act  jointly  with  the  said  [continuing 
Vesting       trustee]  for  the  purposes  of  the  principal  indenture :  And  the  said 
"  [continuing  trustee]  and  [retiring  trustee]  with  the  consent  and  appro- 
bation of  the  said  [husband]  and  [wife]  testified  as  aforesaid,  do 
hereby  declare  that  all  the  estate  and  interest  now  vested  in  the 
said  [continuing  trustee]   and  [retiring  trustee]  of  and  in  the  several 
debts  and  things  in  action,  the  particulars  whereof  are  set  forth  in 
the  second  part  of  the  said  second  schedule  hereunder  written,  and 
of  and  in  all  other,  if  any,  the  debts  and  things  in  action,  subject  to 
the  trusts  of  the  principal  indenture,  and  the  right  to  recover  all  or 
any  such  debts  and  things  in  action  respectively,  shall  forthwith 
vest,  &c.    [continuing  trustee]  and  [new  trustee],  as  trustees  of  the 
principal  indenture,  and  as  joint  tenants,  &c.  [ut  ante,  Precedent  II.]. 
In  witness,  &c. 

The  First  Schedule  above  referred  to. 
The  Second  Schedule  above  referred  to. 


IV.  APPOINTMENT  of  Two  New  Trustees  of  a  Strict  Settlement 
of  Freehold  Estate,  in  the  Place  of  a  Lunatic  Trustee,  and  of 
a  Trustee  who  is  Residing  Abroad.      (By  Separate  Deed.) 

THIS  INDENTURE,  made  the  day  of  19     , 

Between  [tenant  for  life  and  donee  of  the  power],  of,  &c.,  of  the  first 
part,  [continuing  trustee],  of,  &c.,  and  [continuing  trustee],  of,  &c.,  of 
the  second  part,  and  [new  trustee],  of,  &c.,  and  [new  trustee],  of,  &c.. 
Parties.  ^^  ^^®  third  part :  Whereas  by  an  indenture  of  settlement,  dated 
the  day  of  19     >  and  made  between,  &c.  [parties], 

the  messuage  or  mansion-house  known  as  Hall  and  the 

Recitals:      Several  manors,  messuages,  farms,  lands  and  hereditaments,  situate 
of  settle-      in  the  parishes  of  and  respectively,  in  the  county  of 

,  in  the  same  indenture  more  particularly  described,  were 
conveyed  to  the  uses,  upon  the  trusts,  and  with,  under  and  subject 
to  the  powers,  provisions  and  declarations  therein  limited,  declared 

^  The  transfer  of  securities,  &c.,  is  usually  made  after  the  appointment 
of  the  new  trustee,  but  sometimes  it  is  made  previously.  For  a  precedent 
of  a  transfer  of  a  mortgage  on  the  appointment  of  a  new  trustee,  the  trust 
not  being  disclosed,  vide  infra.  Precedent  XI. 


ment; 
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and  contained  of  or  concerning  the  same  premises,  whereby  the  said 
[tenant  for  life]  is  now  tenant  for  life  thereof  without  impeachment 
of  waste,  with  divers  remainders  over :  And  whereas  by  the  same 
indenture  it  was  declared  that  [recite  the  power  to  appoint  new  trustees] : 

tena^nffOT    ^^^  WHEREAS  the  Said  [tenant  for  life],  in  exercise  of  his  statutory 

life;  power  of  sale  under  or  by  virtue  of  the  Settled  Land  Act,  1882, 

has  lately  sold  certain  of  the  hereditaments  comprised  in  the  said 
indenture  of  settlement,  and  the  proceeds  of  such  sale  have  been 
laid  out  partly  in  the  purchase  of  other  hereditaments,  which  by  an 
indenture  dated  the  day  of  19     ,  and  made  be- 

tween [jparties],  have  been  conveyed  to  the  uses  of  the  said  indenture 
of  settlement,  and,  partly  in  improvements  of  the  settled  lands,  in 
accordance  with  the  provisions  of  the  Act  hereinbefore  referred  to  : 

of  lunacy  of  And  WHEREAS  the  Said  [lunatic  trustee]  has  become  afflicted  with 
mental  derangement  or  imbecility,  by  reason  whereof  he  is  incapable 
of  executing  the  trusts  and  powers  reposed  in  him  by  the  said 
indenture  of  settlement,  and  although  no  commission  of  lunacy  has 
been  issued  against  him,  the  existence  of  his  said  malady  appears 
by  a  certificate,  a  copy  whereof  is  indorsed  on  these  presents,  the 
same  having  been  duly  taken  previously  to  his  being  conveyed  to 

of  residence  a  lunatic  asvlum  :  And  whereas  the  said  [trustee  resident  abroad] 

abroad  of  •'  •-  ,  , 

another       has  remained  out  of  the  United  Kingdom  for  more  than  twelve 
o7desir'eto  months:  And  WHEREAS   the   said    [tenant  for  life]  is  desirous  of 
app*^^! new  appointing  the  said  [new  trustee]  and  [new  trustee],  to  be  trustees  of 
the  said  indenture  of  settlement  in  the  place  of  the  said  [lunatic 
Testatum,     trustee]  and  [trustee  resident  abroad]  respectively :  NOW  THIS  IN- 
mS^iew  DENTURE  WITNESSETH  that  the  said  [tenant  far  life],  in  exercise 
trustee.        Qf  ^he  hereinbefore  recited  power  contained  in  the  said  indenture 
of  settlement,  and  of  all  other  powers,  if  any,   him  hereunto  en- 
abling,  hereby   appoints   the   said    [new   trustee]   and   [new   trustee] 
respectively,  to  be  trustees  of  the  said  indenture  of  settlement  in 
the  place  of  the  said  [lunatic  trustee]  and  [trustee  resident  abroad] 
respectively,  and  to  act  jointly  with  the  said  [continuing  tiiistee]  and 
[continuing  trustee],  for  the  purposes  of  the  within  written  indenture  :: 
Vesting       And   the   said  tenant   for  life,  with    the  assent  of  the   said  [con- 
tion.i  tinuing  trustee]  and  [continuing  trustee]  respectively,  hereby  declares 

that  all  the  estate  and  interest  now  vested  in  the  said  [four  oiiginal 
trustees],  of  and  in  such  of  the  said  messuage  or  mansion-house, 
manors,  messuages,  lands,  hereditaments  and  premises  comprised 
in  the  said  indenture  of  settlement  as  remain  unsold,  and  also  of 
and  in  all  the  hereditaments  and  premises  comprised  in  the  said 
indenture  of  the  day  of  19      respectively,  shall 

foi'thwith  vest  in  the  [continuing  and  new  trustees],  as  trustees  of  the 
said  indenture  of  settlement,  and  as  joint  tenants,  upon  the  trusts 
and  for  the  purposes  of  the  same. 
In  WITNESS,  &c. 

1  If  the  original  trustees  took  no  estate  or  interest  under  the  settlement, 
the  vesting  declaration  will  be  omitted.  The  assent  of  the  continuing 
trustees  is  not  necessary  to  the  efficacy  of  the  declaration,  but  it  is  desirable 
that  this  deed  should  show  on  the  face  of  it  that  such  assent  has  been 
obtained. 
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V.  APPOINTMENT  of  a  New  Trustee  ly  Continuing  and  Retiring 
Trustees  under  the  Statutory  Power.  Grant  of  Freeholds. 
Covenant  to  Surrender  Copyholds. 

THIS  INDENTUEE,  made  the  day  of  19     , 

Parties.       BETWEEN  [continuing  trustee'],  of,  &c.,  and  [retiring  trustee'],  of,  &c.,  of 

presseTto    *^6  one  part,  and  [new  trustee],  of,  &c.,  of  the  other  part ;  And 

mentau^    SUPPLEMENTAL  to  an  indenture  of  settlement,  dated,  &c.,  and  ex- 

setuement,   pressed  to  be  made  between  [parties],  and  hereinafter  referred  to 

previous      as  the  principal  indenture;  And  also  supplemental  to  an  in- 

meJuof'a     Venture  dated  the  day  of  19     ,  and  expressed 

new  trustee.  tQ  \yQ  made  between   [parties],  and  hereinafter  referred  to  as  the 

supplemental  indenture,  being  an  appointment  of  the  said  [continuing 

trustee],  to  be  a  trustee  of  the  principal  indenture  in  the  place  of  the 

of  death  of  Said  [original  trustee],  deceased  :  Whereas  the  said  [tenant  for  life] 

mer&a7    died  on  the  day  of  19     ,  and  [A.  B.],  an  infant, 

is  now  the  tenant  in  tail  in  possession  of  the  messuages,  lands  and 

of  desire  of  hereditaments  comprised  in  and  settled  by  the  principal  indenture  : 

retiring  "^  j  tr  tr 

trustee  to  be  And  WHEREAS  [recite  desire  of  retiring  trustee  to  be  discharged,  and  of 
&c.  desire  to  appoint  new  trustee,  ut  ante.  Precedent  III.].     NOW  THIS 

Testatum.     INDENTUEE  WITNESSETH  that  for  effectuating  the  said  desire, 
mentof  new  the  said  [continuing  trustee],  and  [retiring  trustee],  in  exercise  of  the 
power  in  this  behalf  given  to  them  by  the  principal  indenture,  and 
of  every  other  power  therein  hereunto  enabling,  hereby  appoint  the 
said  [new  trustee],  to  be  a  trustee  in  the  place  of  the  said  [retiring 
trustee],  and  to  act  jointly  with  the  said  [continuing  trustee],  for  the 
Grant  of      purposes  of  the  principal  indenture.     AND  THIS  INDENTUEE 
anSgn-  ^^SO  WITNESSETH  that  the  said  [continuing  trustee],  and  [retiring 
r^°h°id     t'>'^stee],  in  pursuance  of  the  direction  in  that  behalf  contained  in 
the  principal  indenture,  hereby  grant,  assign,  and  convey  unto  the 
said  [continuing  trustee]  and  [new  trustee],  their  heirs  and  assigns,  all 
such  of  the   said   messuages,    lands,    hereditaments,  and  premises 
comprised  in  and  settled  by  the  principal  indenture,  or  which  are 
by  any  means  vested  in  the  said   [continuing  trustee]  and  [retiring 
trustee],  upon  the  trusts  thereof,  and  which  are  of  freehold  or  lease- 
hold tenure.      To  hold  such  of   the  said   premises   hereinbefore 
conveyed  as  are  of  freehold  tenure,  unto  and  to  the  use  of  the  said 
[continuing  trustees]  and  [new  trustee],  their  heirs  and  assigns,  and  as 
to  such  of  the  same  premises  as  are  of  leasehold  tenure  unto  the 
said  [continuing  trustees]  and  [new  trustee]  absolutely,  subject  never- 
theless to  the   leases  and  tenancies   affecting  the   same   premises 
respectively,  And  upon  the  trusts  and   for   the   purposes  of   the 
principal  indenture  or  such  of  the  same  as  are  now  subsisting  and 
covenantto  Capable  of  taking  effect.     AND  THIS  INDENTUEE  ALSO  WIT- 
coK^jidB.    NESSETH  that  the  said  [continuing  trustee]  and  [retiring  trustee\  in 
pursuance  of  the  direction  in  that  behalf  contained  in  the  principal 
indenture,  hereby  covenant  with  the  said  [new  trustee]  that  they  the 
said  [continuing  trustee]  and  [retiring  trustee],  or  some  or  one  of  them, 
or  their  or  his  heirs,  will  forthwith,  at  the  cost  of  the  trust  estate, 
well  and  eflFectually  surrender  into  the  hands  of  the  lord  or  lady  of 
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Covenant 
against 
incum- 
brances.* 


the  manor  of  ,  according  to  the  custom  thereof,  All  such 

of  the  said  messuages,  lands,  hereditaments,  and  premises  comprised 
in  and  settled  by  the  principal  indenture,  or  which  are  by  any 
means  vested  in  the  said  [continuing  trustee]  and  [retiring  trustee] 
upon  the  trust  thereof,  and  which  are  of  copyhold  or  customary 
tenure.  To  the  use  of  the  said  [continuing  trustee]  and  [new  trustee], 
their  heirs  and  assigns,  according  to  the  custom  of  the  said  manor, 
and  under  and  subject  to  the  rents,  conditions,  and  services  due  and 
of  right  accustomed  for  the  same,  and  also  subject  to  the  tenancies 
affecting  the  same  premises,  but  upon  the  trusts  and  for  the  pur- 
poses of  the  principal  indenture,  or  of  such  of  the  same  as  are  now 
subsisting  and  capable  of  taking  effect.  And  each  of  them,  the  said 
[continuing  trustee]  and  [retiring  trustee],  so  far  as  relates  only  to  his 
own  acts  and  deeds,  hereby  covenants  with  the  said  [new  trustee] 
that  they  the  said  [continuing  trustee]  and  [retiring  trustee]  respectively 
have  not  done,  or  knowingly  permitted,  or  been  party  or  privy  to 
any  act,  deed,  matter,  or  thing  whatsoever,  whereby  the  premises 
hereby  granted,  conveyed,  and  covenanted  to  be  surrendered  respec- 
tively are,  is,  or  may  be,  impeached,  charged,  incumbered,  or  in  any 
way  affected,  or  whereby  the  said  [continuing  trustee]  and  [retiring 
trustee]  respectively  cannot,  or  ought  not,  to  grant,  convey,  and 
covenant  to  surrender  the  same  premises  respectively  in  manner 
aforesaid. 

In  witness,  &c. 


Parties. 


Recital  of 
wiU; 


VI.  DEED  OF  APPOINTMENT  of  a  New  Trustee  in  the  Room 
of  a  Retiring  Trustee  of  a  Will,  where  the  Property  consists  of 
Monet/  Invested  on  Mortgage  and  in  the  Funds  ;  and  Declaration 
of  Trust  by  Continuing  and  New  Trustee. 

THIS  INDENTURE,  made  the  day  of 

Between  [retiring  trustee],  of,  &c.,  of  the  first  part,  [appointor],  of,  &c., 
of  the  second  part,  [new  trustee],  of,  &c.,  of  the  third  part,  and  [con- 
tinuing trustee],  of,  &c.,  and  the  said  [new  trustee],  of  the  fourth  part : 
Whereas  [testator],  of,  &c.,  deceased,  duly  made  and  executed  his 
will,  dated  the  day  of  ,  and  thereby,  aftei- 

bequeathing  certain  legacies,  devised  and  bequeathed  all  his  real 
estate,  and  all  the  residue  of  his  personal  estate  to  the  said  [trustees], 
their  heirs,  executors,  administrators,  and  assigns,  upon  trust  to  sell 
and  convert  the  same  into  money,  and  invest  the  produce  thereof  as 
therein  mentioned  ;  and  to  hold  the  same  upon  the  trusts  in  the  said 
of  power  to  will  mentioned;  and  he  declared  that  the  said  [appointor]  should 
trustees;  during  his  life  have  the  power  to  appoint  new  trustees  of  his  said 
toiteta^-°^  will ;  and  the  said  testator  appointed  the  said  [trustees]  executors  of 
his  said  will :  And  whereas  the  said  testator  died  on  the 
day  of  19     1  without  having  revoked  or  altered  his  said 

^  The  statutory  covenant  implied  by  a  conveyance  by  the  old  trustees 
"  as  trustees  "  does  not  appear  to  oe  here  appropriate,  as  its  effect  would  be 
to  make  the  continuing  trustees  both  covenantors  and  covenantees. 


testator; 
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will,  which  was  duly  proved  by  the  executors  therein  named  in  the 
Principal  Eegistry  of  His  Majesty's  High  Court  of  Justice,  Probate 
Division,  on  the  day  of  :  And  whereas  the  said 

trustees  sold  and  converted  into  money  the  said  testator's  real  estate 
and  the  residue  of  his  personal  estate,  and,  out  of  the  moneys  arising 
therefrom,  they  advanced  the  sum  of  £  to  [mortgagoi-],  of,  &c., 

on  security  of  certain  hereditaments  situate  in  the  parish  of  , 

in  the  county  of  ,  and  which,  by  an  indenture  of  mortgage, 

dated,  &c.,  were  conveyed  by  way  of  mortgage  unto  and  to  the  use 
of  the  said  [trustees],  their  heirs  and  assigns,  for  securing  the  said 
principal  sum  and  interest ;  and  with  the  residue  of  the  said  trust 
moneys,  the  said  [trustees]  purchased  the  sum  of  £  ,  £2^  per 

of  proposed  Ccutum   Consolidated   Bank  Annuities :    And   whereas   the  said 

toiS^°  [retiring  trustee]  is  desirous  of  being  discharged  from  the  trusts  of 
the  said  will ;  And  the  said  [appointor]  is  desirous  of  appointing  the 
said  [new  trustee]  to  be  a  trustee  in  the  place  of  the  said  [retiring 

of  transfer  of  ^nts/ee] :  And  whereas  it  is  intended  that  by  an  indenture  of 
transfer  of  mortgage  of  even  date  with,  and  expressed  to  be  made 
between,  &c.,  the  same  mortgage  debt,  and  all  securities  for  the 

intended      same,  shall  be  vested  in  the  said  [continuing  trustee]  and  [new  trustee], 

tirflnsfsT  of  J  L  J 

stock  into    and  that  immediately  after  the  execution  of  these  presents  the  said 

cont^nuirfg'  sum  of  £  ,  £2|  per  Centum  Consolidated  Annuities,  shall  be 

tnist°^      transferred  into  the  joint  names  of  the  said  [continuing  trustee]  and 

Testatum,     [new  trustee].      NOW  THIS  INDENTUEE  WITNESSETH,  that, 

in  consideration  of  the  premises,  the  said  [appointor],  in  exercise  of 

the  power  given  to  her  by  the  combined  operation  of  the  said  will 

and  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  and  of 

Donee  of      every  other  power  enabling  her  in  this  behalf,  hereby  appoints  the 

poinlsnew  Said  [new  trustee],  in  the  place  of  the  said  [retiring  trustee],  to  be  a 

trustee.        trustee  of  the  will  of  the  said  [testatw],  and  to  act  jointly  with  the 

Declaration  said  [continuing  trustee],  for  the  purposes  of  the  said  will.     [And  the 

mortgage-    Said  [continuing  trustee]  and  [new  trustee]  hereby  declare  that  they  and 

moneys.       ^j^^  survivor  of  them,  and  the  heirs,  executors  or  administrators  of 

such  survivor,  shall  and  will  stand  and  be  possessed  of,  and  interested 

in,  the  said  trust  premises  as  and  when  the  same  shall  have  been 

transferred  and  vested  in  them  respectively  as  aforesaid,  upon  the 

trusts,  and  for  the  purposes,  and  with,  under  and  subject  to  the 

powers,  provisions  and  declarations  expressed  and  contained  in  and 

by  the  said  will,  or  such  and  so  many  of  the  same  respectively  as  are 

now  subsisting  and  capable  of  taking  effect.] 

In  witness,  &c. 

VII.  APPOINTMENT  of  Separate  Sets  of  Trustees  of  Distinct 
Parts  of  Personalty  by  the  Personal  Representative  of  the  last 
Surviving  Trustee.     Vesting  Declaration. 

THIS  INDENTUEE,  made  the  day  of  19     , 

Parties,       BETWEEN  [representative  of  last  surviving  trustee],  of   the  first  part; 

1  This  declaration,  though  frequently  inserted,  is  no  longer  necessary 
and  may  be  omitted  if  desired. 
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Recitals : 
of  will  of 
testator ; 


E.  D.  [tenant  for  life  of  one  share\  the  wife  of  F.  D,,  of,  &c.,  and  the 
said  F.  D.,  of  the  second  part ;  [new  trustee  of  first  share\  of,  &c.,  and 
[other  new  trustee  of  first  share\  of,  &c.,  of  the  third  part,  and  [new 
trustee  of  second  share\  of,  &c.,  and  [other  new  trustee  of  second  share\  of, 
&c.,  of  the  fourth  part :  Whereas  [testator\  late  of,  &c.,  deceased, 
duly  made  and  executed  his  will  dated  the  day  of 

19  ,  and  thereby  gave,  devised  and  bequeathed  all  the  residue  of 
his  real  and  personal  estate  and  effects  after  and  subject  to  the  pay- 
ment thereout  of  his  personal  and  testamentary  expenses  and  debts, 
and  of  the  specific  and  pecuniary  legacies  and  annuities  therein 
respectively  mentioned,  unto  and  to  the  use  of  [trustees\  according 
to  the  tenure  or  nature  of  the  same  premises  respectively,  upon  trust 
to  sell  and  convert  the  same  into  money,  and  to  invest  the  proceeds 
of  such  sale  and  conversion  as  therein  mentioned,  and  to  stand 
possessed  of  such  investments  and  of  the  dividends  and  income 
thereof,  as  to  one  equal  moiety  or  half  part  thereof,  upon  trust  for 
his  son  C.  B.  during  his  life,  and  after  his  death  for  the  benefit  of 
the  issue  of  his  said  son,  with  remainders  over  as  therein  mentioned  ; 
and  as  to  the  other  equal  moiety  or  half  part  of  the  said  trust 
premises  upon  trust  for  his  daughter  E.  D.  during  her  life,  and 
from  and  after  her  decease  for  the  benefit  of  her  husband  F.  D.  and 
her  issue,  with  remainders  over  as  in  the  said  will  is  mentioned,  and 
said  [testator^  thereby  appointed  [trustees']  to  be  the  executors  thereof  : 
And  whereas  the  said  [testator']  duly  made  and  executed  two  several 
codicils  dated  respectively  the  day  of  19     , 

and  the  day  of  19     ,  to  his  said  will,  and 

thereby  gave  certain  specific  and  pecuniary  legacies,  but  did  not 
otherwise  alter  his  said  will :  And  whereas  the  said  [testator]  died 
day  of  19     I  without  having  revoked  or 

altered  the  said  will,  except  so  far  as  the  same  was  altered  by  the 
said  codicils,  and  the  said  will  and  codicils  were  on  the 
day  of  19      proved  in  the  Principal  Registry  of  His 

of  payment  Majesty's  High  Court  of  Justice,  Probate  Division,   by  the  said 
expenses,     [trustees] :  And  whereas  the  funeral  and  testamentary  expenses  and 
"■'  debts  of  the  said  [testatoi-\  and  the  legacies  bequeathed  by  his  said 

will  and  codicils  have  long  since  been  fully  paid  and  satisfied,  and  all 
the  annuities  given  by  the  said  will  have  ceased  by  the  deaths  of  the 
of  sale  and  respective  annuitants :  And  whereas  the  real  and  personal  estate 
of't^tato?8  oif  the  said  [testator]  was  sold  and  converted  into  money,  and  the 
proceeds  of  such  sale  and  conversion,  after  making  thereout  the 
payments  aforesaid,  were  invested  in  manner  directed  by  his  said 
will,  and  the  present  investments  of  the  same  trust  premises  are 
specified  in  the  schedule  hereunder  written  :  And  whereas  the  said 
[(me  of  the  original  trustees]  died  on  the  day  of 

19  :  And  whereas  the  said  [testatoi-'s  son  C,  B.]  died,  &c.,  leaving 
issue  him  surviving  two  sons  and  three  daughters,  namely,  &c.,  all 
of  whom  are  now  living,  being  infants  and  unmarried  :  And  whereas 
the  said  [last  surviving  trustee]  died  on  the  day  of 

19  ,  having  by  his  will  (which  was  duly  proved  in  the  District 
Registry  at  of  the  Probate  Division  aforesaid)  appointed 
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of  appro- 
priation 
of  trust 
property ; 


of  desire  to 
appoint 
separate 
sets  of 
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Testatum. 

Appoint- 
ment of 
two  sets  of 
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Vesting 
declaration 


the  said  [representative]  to  be  the  sole  executor  thereof  [or  And 
WHEREAS  the  said  [last  surviving  trustee]  died,  &c.,  intestate,  and 
letters   of   administration   to   his   estate   and    effects  were  on    the 
day  of  19      granted  to  the  said  [representative] 

in  the  District  Registry,  &c.] :  And  whereas  the  investments 
specified  in  the  first  part  of  the  said  schedule,  forming  one  equal 
moiety  or  half  share  of  the  trust  premises  now  subject  to  the  trusts 
of  the  said  will,  have  been  allotted  as  is  by  the  said  will  provided 
and  appropriated,  to  be  held  upon  the  trusts  in  the  said  will  declared, 
for  the  benefit  of  the  issue  of  the  said  C.  B.,  deceased,  with  remainders 
over ;  and  the  investments  specified  in  the  second  part  of  the  said 
schedule,  forming  the  other  moiety  or  half  share  of  the  said  trust 
premises,  have  been  allotted  as  aforesaid  and  appropriated,  to  be  held 
upon  the  trusts  in  the  said  will  declared  for  the  benefit  of  the  said 
E.  D.  and  F.  D.,  her  husband,  and  of  her  issue,  with  remainders 
over:  And  whereas  the  said  [representative,  tenant  for  life  and  her 
husband],  respectively,  are  desirous  that  separate  trustees  shall  be 
appointed  of  the  several  parts  of  the  trust  premises  so  held  on  trusts, 
distinct  from  those  relating  to  the  other  parts  of  the  said  trust  pre- 
mises as  hereinbefore  is  mentioned:  NOW  THIS  INDENTURE 
WITNESSETH  that  the  said  [representative],  in  exercise  of  the  power 
in  this  behalf  given  to  him  by  the  joint  operation  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881,  and  of  the  Conveyancing  Act, 
1882,  and  of  every  other  power  him  hereunto  enabling,  with  the  con- 
sent of  the  parties  of  the  second  part  testified  by  their  respective 
execution  of  these  presents,  hereby  appoints  the  said  [trustees  of  first 
share]  to  be  the  trustees  of  the  said  will  so  far  as  relates  to  the  one 
equal  moiety  or  half  share  of  the  said  trust  premises  so  directed  by 
the  said  will  to  be  held  as  aforesaid  upon  trust  for  the  benefit  of  the 
said  C.  B.,  deceased,  and  his  issue,  with  remainders  over;  and  also 
appoints  the  said  [trustees  of  second  share]  to  be  the  trustees  of  the 
said  will  so  far  as  relates  to  the  one  other  equal  moiety  or  half  share 
of  the  said  trust  premises  so  directed  by  the  said  will  to  be  held 
as  aforesaid  for  the  benefit  of  the  said  E.  D.,  and  F.  D.,  her  husband, 
and  of  her  issue,  with  remainders  over ;  and  the  said  [trustees]  respec- 
tively hereby  consent  to  act  as  and  be  trustees  of  the  said  will  so 
far  as  relates  to  the  several  parts  of  the  trust  premises  so  held  on 
distinct  trusts  as  aforesaid :  And  the  said  [representative]  with  the 
assent  of  the  said  [tenant  for  life  and  her  husband]  hereby  declares  that 
all  the  estate  and  interest  of  him  the  said  [representative]  in  the  said 
trust  premises,  and  the  investments  thereof  specified  in  the  said 
schedule  hereunder  written,  and  the  right  to  recover  and  receive  all 
debts  and  things  in  action,  subject  to  the  trusts  of  the  said  will,  shall 
vest  in  the  persons  and  in  manner  hereinafter  mentioned,  that  is  to 
say  :  so  far  as  relates  to  the  one  equal  moiety  or  half  part  of  the  said 
trust  premises  so  directed  by  the  said  will  to  be  held  as  aforesaid  for 
the  benefit  of  the  said  C.  B.,  deceased,  and  his  issue,  with  remainders 
over,  and  the  several  investments  representing  that  moiety,  and 
which  are  specified  in  the  first  part  of  the  said  schedule,  in  the  said 
[trustees  of  the  first  share]  as  joint  tenants,  for  the  purposes  of  the 
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trusts  by  the  said  will  declared  of  the  same  moiety ;  and  so  far  as 
relates  to  the  other  one  equal  moiety  or  half  part  of  the  said  trust 
premises  so  directed  by  the  said  will  to  be  held  as  aforesaid  for  the 
benefit  of  the  said  [tenant  for  life],  and  E.  D,,  her  husband,  and  her 
issue,  with  remainders  over,  and  the  several  investments  repre- 
senting that  moiety,  and  which  are  specified  in  the  second  part  of 
the  said  schedule,  in  the  said  [trustees  of  second  share]  as  joint  tenants, 
for  the  purposes  of  the  trusts  by  the  said  will  declared  of  such  last- 
mentioned  moiety. 
In  witness,  &c. 

The  Schedule  above  referred  to. 

VIII.  APPOINTMENT  o/a  New  Trustee  of  a  Will  in  the  Boom 
of  One  who  has  Disclaimed  where  the  Estate  has  not  been  Realised, 
the  Number  of  Trustees  being  Reduced, 

THIS  INDENTURE,  made  the  day  of  19     , 

Parties.       BETWEEN  [appointor],  of,  &c.,  of  the  first  part ;  [acting  trustee],  of,  &c., 
of  the  second    part,    and  [new  trustee],  of,  &c.,  of  the  third  part : 
Eecitois :     Whereas  [recite  will  creating  the  trust,  death  of  testator  and  probate] : 
of  death  of  And  WHEREAS  the  said  [one  of  the  trustees  appointed  by  the  will]  died 
^     ^     '    in  the  lifetime  of  the  said  [testator]  deceased :  And  whereas  the 
ofrentincia-said   [disclaiming  trustee]  renounced  probate  of  the  said  will,  and 
bate, &a!^by  refused  to  act  in  the  trusts  thereof,  and  has  not  in  any  way  inter- 
truste™^"^  fered  in  the  administration  of  the  estate  and  effects  of  the  said 
[testator]  or  in  the  execution  of  the  trusts  of  the  said  will :  And 
cfatoer-      WHEREAS  the  Said  [disclaiming  trustee]  by  a  deed  poll  under  his  hand 
and  seal  dated  the  day  of  >  19     »  disclaimed  [recite 

operative  part  of  deed  of  disclaimer]  :  And  whereas  the  estate  of  the 
tratk^^f"^  said  [testator],  deceased,  has  not  yet  been  fully  got  in,  nor  have  his 
estate;        debts  nor  the  legacies  given  by  his  said  will  been  paid  or  satisfied  : 
to  appoint   And  WHEREAS  the  Said  [oppointer]  is  desirous  of  appointing  the  said 
[new  trustee]  to  be  a  trustee  of  his  said  will  in  the  place  of  the  said 
[disclaiming  trustee]  so  disclaiming  as  aforesaid  ;   but  it  is  not  in- 
tended at  present  to  appoint  any  person  in  the  place  of  the  said 
[trustee],  so  deceased  as  aforesaid,  in  the  lifetime  of  the  said  [testator]. 
Testatum,    deceased,  to  be  a  trustee  of  the  said  will :  NOW  THIS  INDEN- 
meSt  of*"     TURE  WITNESSETH  that  the  said  [appointor]  in  exercise  of  the 
tnistee.       power  in  this  behalf  given  to  him  by  the  said  will,  and  of  every 
other  power  him  hereunto  enabling,  hereby  appoints  the  said  [new 
trustee]  to  be  a  trustee  of  the  said  will  in  the  place  of  the  said  [dis. 
claiming  trustee],  and  the  said  [new  trustee]  consents  to  be  a  trustee  of 
the  said  will  accordingly  :  And  the  said  [appointor]  declares  that, 
Saving       ^q     [Vesting  declaration,  ut  ante,  p.  351.]     Provided  always  that 
continuing  nothing  herein  contained  shall  be  taken  as  an  assent  by  the  said 
executor,     [continuing  trustee]  as  executor,  or  so  as  in  any  wise  to  aff'ect  his 
rights  or  powers  as  executor  of  the  said  will  with  respect  to  getting 
in   or   administering  the   estate  and  effects  of  the  said  [testator], 
deceased,  or  otherwise  howsoever  in  relation  thereto. 
In  witness,  &c. 
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IX.  RETIREMENT  and  Discharge  of  a  Trustee,  and  Declara- 
tion Vesting  the  Trust  Property  in  the  Continuing  Trustees  {by 
Supplemental  Deed). 

THIS  INDENTURE,  made  the  day  of  19    , 

Parties.       BETWEEN  [appointor],  of,  &c.,  of  the  first  part,  [retiiing  trustee],  of,  &c., 

of  the  second  part,  and  [continuing  trustee],  of,  &c.,  and  [other  con. 

Deedei-     tinuing  trustee],  of,  &c.,  of  the  third  part,  AND  supplemental  to  an 

be*Buppi&-   indenture  of  settlement  dated,   &c.,   and  made  between,  &c.,   and 

Rettienient,  hereinafter  referred  to  as  "the  principal  indenture  "  (being  a  settle- 

o^ap^^hit-  ment  made  previously  to  the  marriage  then  intended,  and  shortly 

J^^^^^"®'^  afterwards  solemnised  between  the  said  [appointor]  and  [wife],  his 

wife):  And  also  supplemental  to  another  indenture  dated,  &c., 

and  made  between,   &c.,  which  last-mentioned  indenture  is  itself 

supplemental  to  the  principal  indenture,  and  is  hereinafter  referred 

to  as  "  the  first  supplemental  indenture  "  (being  an  appointment  of 

the  said  [retiring  trustee]  to  be  a  trustee  of  the  principal  indenture 

in  the  place  of    A.   B.   deceased):    And  also  supplemental  to 

another  indenture  dated,  &c.,  and  made,  &c.,  which  last-mentioned 

indenture  is  also  itself  supplemental  to  the  principal  indenture  and 

to  the  first  supplemental  indenture,  and  is  hereinafter  referred  to  as 

"  the  second  supplemental  indenture  "  (being  an  appointment  of  the 

Death  of     ^^'^  [continuing  trustee]  to  be  a  trustee  of  the  said  principal  indenture 

wife.  j^  j^jjg  place  of  C.  D.,  also  deceased) :  Whereas  the  said  [wife]  died 

Of  sale  of  ^  '  -,  rv  A  .  ,       1  , 

partof  trust  on  the  day  of  ,  19     :  And  whereas  smce  the  date  of 

the  second  supplemental  indenture  the  said  [retiring  trustee]  and  [con- 
tinuing trustees]  have,  with  the  consent  of  the  said  [appointor],  in 
execution  of  the  trusts,  and  in  pursuance  of  the  directions  contained 
in  the  principal  indenture,  sold  the  messuage  and  hereditaments 
situate  at  mentioned  in  the  principal  indenture,  and  being 

part  of  the  property  thereby  settled,  and  have  invested  the  proceeds 
of  the  said  sale  in  the  purchase  in  their  joint  names  of  £ 
o^^esent^^ Debenture  Stock  of  the  Railway:  And  whereas  the  several 

property,     stocks,  sharcs  and  other  investments  now  subject  to  the  trusts  of 
the  principal  indenture  are  particularly  set  forth  in  the  schedule 
hereunder  written  :    And  whereas   the   said   [retiring  trustee]  is 
desirous  of  being  discharged  from  the  trusts  of  the  principal  inden- 
ture :  And  whereas  the  said  stocks,  shares  and  other  investments 
mentioned  in  the  said  schedule  have  already  been  transferred  into 
Testatum,    the   names  of   the   said    [continuing  trustees]   alone :    NOW   THIS 
S'dSto  INDENTURE  WITNESSETH  that  the  said  [retiring  trustee]  hereby 
cha'rged,     declares  that  he  is  desirous  of  being  discharged  from  the  trusts  of 
*''•  the   principal   indenture :    And   the   said    [continuing  trustees]    and 

[appointor]  hereby  consent  to  the  discharge  of  the  said  [retiring 
trustee]  from  the  trusts  aforesaid,  and  to  the  vesting  in  the  said 
Vesting  de-  [continuing  trustees]  alone  of  the  trust  property ;  And  the  said 
[appointor]  accordingly  declares  that  all  chattels  subject  to  the 
trusts  of  the  principal  indenture,  and  the  right  to  recover  all  debts 
or  other  things  in  action  so  subject,  shall  forthwith  vest  in  the  said 
VOL.  XIV.  .  23 
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[continuing  tnistees]  alone  as  trustees  of  the  principal  indenture,  and 
as  joint  tenants  upon  the  trusts,  and  for  the  purposes  of  the  same. 
In  witness,  &c. 

The  Schedule  above  referred  to. 


X.  APPOINTMENT  {by  Supplemental  Deed)  of  a  New  Trustee 
of  a  Term  of  Years  created  by  a  Marriage  Settlement. ^ 

THIS  INDENTURE,  made,  &c..  Between  C.  B.,  of,  &c.,  widow 
Parties.       [appointor],  of  the  first  part,  E.  F,,  of,  &c.,  and  G.  H.,  of,  &c.  [old 
tnistees],  of  the  second  part,  and  I.  K.,  of,  &c.  [new  trustee],  of  the 
third  part.  Supplemental  to  an  indenture  dated  the  day  of 

and  expressed  to  be  made  between  A.  B.  now  deceased  of 
the  first  part,  the  said  C.  B.,  then  C.  D.,  spinster,  of  the  second 
part,  and  the  said  E.  F.  and  G.  H.  of  the  third  part  (being  a  settle- 
ment made  in  consideration   of  the  marriage  then   intended  and 
shortly  afterwards  solemnised  between  the  said  A.  B.  and  C.  B.) 
Wit nesseth.  WITNESSETH,  that,  in  exercise  of  the  power  in  this  behalf  vested 
in  the  said  C.  B.,  as  the  person  by  the  said  indenture  of  settlement 
nominated  for  the  purpose,  and  of  every  other  power  enabling  her. 
Appoint-     SHE  the  said  C.  B.  doth  hereby  appoint    the  said  I.   K.  to  be  a 
trustee.  "^^  trustee  of  the  term  of  years  by  the  said  indenture  of  settlement 

limited,  in  the  place  of  the  said  G.  H.,  who  desires  to  be  discharged. 
wunesseth  AND  THIS  INDENTURE  ALSO  WITNESSETH,  that,  in  con- 
sideration of  the  premises,  and  in  pursuance  of  the  appointment 
hereinbefore  made,  they  the  said  E.  F.  and  G.  H.,  as  trustees,  do 
and  each  of  them  doth  hereby  assign  unto  the  said  E.  F,  and  I.  K., 
their  executors,  administrators,  and  assigns  ALL  the  hereditaments 
and  premises  by  the  said  indenture  of  settlement  limited  to  the  use 
of  the  said  E.  F.  and  G.  H.,  their  executors,  administrators,  and 
Of  premises  assigns,  for  the  said  term  of  years,  TO  HOLD  the  premises  unto 

?n?he"term.  the  Said  E.  F.  and  I.  K.,  their  executors,  administrators,  and  assigns, 
Upon  the    for  the  residue  now  to  come  of  the  said  term  upon  the  trusts,  and 
settlement,  with  the  powers  subsisting  in  the  same  premises  by  virtue  of  the 
said  indenture  of  settlement. 
In  witness,  &c. 

XL  TRANSFER  of  a  Mortgage  by  Independent  Deed,  by  one 
Continuing  and  one  Retiring  Trustee  to  the  Continuing  and  New 
Trustees. 

THIS  INDENTURE,  made  the  day  of 

Parties.       BETWEEN  A.,  of,  &c.  [continuing  trustee],  and  B.,  of,  &c.  [retiring 

trustee],  of  the  one  part,  and  the  said  A.,  C,  of,  &c.,  and  D.,  of,  &c. 
Recital  of  [continuing  and  new  trustees],  of  the  other  part.  Whereas,  by  an 
mortgage.    jjj^gj^j.yj.g  dated  the  day  of  ,  and  expressed  to 

be  made  between  [parties],  in  consideration  of  £>  to  the  said 

^  The  term  would  probably  be  one  limited  for  raising  portions,  but 
easily  adaptable  to  any  simple  trust  of  a  term  of  years. 
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[mortgagor]  paid  by  the  said  A.,  B.,  and  E.,  out  of  moneys  belonging 

to  them  on  a  joint  account,  the  said  [mortgagor]  did  grant  unto  the 

said  A.,  B,,  and  E.,  their  heirs  and  assigns,  certain,  &c.  [parcels]. 

To  HOLD  the  same  unto  and  to  the  use  of  the  said  A.,  B.,  and  E., 

their  heirs  and  assigns,  subject  to  a  proviso  for  redemption  of 

the  same  premises  on  payment  by  the  said  [mortgagor],  his  heirs, 

executors,  administrators,   or  assigns,  to  the   said  A.,  B.,  and  E., 

their  executors,  administrators,  or  assigns,  of  ^  ,  on  the 

day  of  ,  19     ,  with  interest  thereon  in  the  mean- 

Of  death  of  time  at  the  rate  of  £  per  cent,  per  annum.     And  whereas 

gag^'"'^''     the  said  E.  died  on  the  day  of  19     .     And  whereas 

Thatprin-    the   Said   principal   sum   of   £  ,    with    current    interest 

some  in-      thereon,  remains  owing  on  the  security  of  the  hereinbefore  recited 

owing,  and  indenture,  but  the  same  now  belongs  to  the  said  A.,  C,  and  D.,  upon 

XTt^i^    a  joint  account.    NOW  THIS  INDENTURE  WITNESSETH  that 

ferees*"^      in  Consideration  of  the  premises,  they  the  said  A.  and  B.  AS  MORT- 

Witneaseth  GAGEES  do,  and  each  of  them  doth,  hereby  assign  unto  the  said  A., 

^mongageC,  and  D.,  their  executors,  administrators,  and  assigns,  ALL  THAT 

^^^^'  the  said  principal  sum  of  £  ,  so  owing  to  the  said  A.  and  B. 

on  the  security  of  the  hereinbefore  recited  indenture  as  aforesaid, 

And  the       and  all  interest  due  and  to  grow  due  thereon,  AND  the  benefit  of  all 

securities,    securities  for  the  same  respectively,  TO  HOLD  the  premises  unto  the 

Habendum   said   A.,  C,  and  D.,  their  executors,  administrators,  and  assigns. 

JTewuul*^    AND  THIS  INDENTURE  ALSO  WITNESSETH,  that,  for  the 

witnesseth  Consideration  aforesaid,  they  the  said  A.  and  B.  AS  MORTGAGEES  do, 

Conveyance  and  cach  of  them  doth,  hereby  grant  unto  the  said  C.  and  D.,  and 

mortgaged  their  heirs,  ALL  THE  hereditaments  and  premises  in  the  hereinbefore 

premises,     j-gcited  indenture  comprised,  or  expressed  to  be  thereby  granted.  To 

T  th    Id    HOLD  the  last-mentioned  premises  UNTO  the  said  C.  and  D.,  and  their 

and  new      heirs,  TO  THE  USE  of  the  said  A.,  C,  and  D.,  their  heirs  and  assigns 

trust66s  in  i»i  *  p        t  •  t 

fee.  for  ever,  subject  to  such  right  or  equity  of  redemption  as  the  same 

Subject  to   premises  are  now  subject  to  by  virtue  of  the  hereinbefore  recited 
ing  equity   indenture  [on  payment  to  the  said  A.,  C,  and  D.,  their  executors, 

of  redemp-        ....  ,,  .,  ,„  ,, 

tion.  administrators,  or  assigns,  of  the  said  sum  of  £  ,  and  the 

interest  due  and  to  grow  due  thereon]. 
In  WITNESS,  &c. 


Tube  Railways.— See  Railways. 
Tug  and  Tow.— See  Towage. 

Tunnel. — The  law  as  to  arches  and  tunnels  in  connection  with 
the  construction  of  railways  is  discussed  in  the  article  Railway. 

Turbary. — Common  of  turbary  is  the  copyholder's  right  to  take 
turf  or  peat  for  fuel ;  such  a  right  cannot  be  claimed  by  mere  occupants 
{Dean  of  Ely  v.  Warren,  1741,  2  Atk.  189 ;  26  E.  R.  518),  and  the 
alleged  custom  to  remove  the  turf  must  be  definite  and  certain,  and  not 
be  said  to  exist  for  vague  objects,  such  as  "  improvement "  of  the  copy- 
holder's lands,  or  to  be  exercisable  at  uncertain  times,  such  as  "  when 
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occasion  requires"  (Wilson  v.  JVilles,  1806,  7  East,  121;  8  E.  R.  604). 
The  right  cannot  be  aliened,  and  is  exercisable  only  where  the  turf  is 
actually  found  (Peardon  v.  UnderMll,  1850,  16  Q.  B.  120);  and  the  lord 
may  enclose  against  common  of  pasture,  in  spite  of  the  existence  of 
common  of  turbary,  provided  he  do  not  interfere  with  the  latter  (Faivcett 
V.  Strickland,  1737,  Willes,  57 ;  and  see  Arlett  v.  Ullis,  1827,  7  Barn.  & 
Cress.  346 ;  31  R.  R.  214,  231).  But  the  lord  cannot  enclose  against 
common  of  turbary  or  estovers,  unless  by  custom,  and  then  a  sufficiency 
must  be  left  for  the  commoners  (Lascelles  v.  Onslow,  1877,  2  Q.  B.  D. 
433).  Apart  from  the  custom,  copyholders  are  often  tenants  in  common 
of  a  right  of  turbary,  and  common  of  turbary  may  belong  to  freehold 
tenants  by  grant  or  prescription.  See  the  Irish  case  of  Dawson  v. 
M'Ghvggan,  [1903]  1  Jr.  R.  92,  where  a  lost  grant  was  presumed  in  favour 
of  tenants  who  had  cut  turf  for  over  sixty  years.  See  also  Common  ; 
Estovers. 

Turf  IVIOSS. — By  the  grant  of  "bogs  and  turf  mosses,"  the  soil 
and  freehold  in  both  will  pass  (per  Brady,  C.B.,  in  Boyle  v.  Olpherts, 
1841,  4  Ir.  Eq.  Rep.  251).  In  the  same  case,  Pennefather,  B.,  said  (p. 
249) :  "  I  believe  it  cannot  be  disputed  that  bog  simply  means  the  soil." 

Turks  and  Caicos.— See  Jamaica. 

Turn. — "In  turn  to  deliver"  in  a  charter-party,  see  Rolertson  v. 
Jackson,  1845,  2  C.  B.  412. 

"In  regular  turns  of  loading,"  see  Leideniann  v.  Schultz,  1853,  14 
C.  B.  38 ;  and  Hudson  v.  Clementson,  1856,  18  C.  B.  213. 

Ship  to  be  "  loaded  in  turn,"  see  Taylor  v.  Clay,  1846,  9  Q.  B.  713. 

Turnpike  Roads. — As  to  these,  see  Highways.  As  to 
former  powers  of  Turnpike  Commissioners,  etc.,  see  3  Geo.  iv.  c.  126. 

Tutor. — "There  is  a  great  difference  between  a  tutor  and  a 
schoolmaster  "  (per  Cave,  J.,  in  Lee  v.  Turner,  1888,  20  Q,  B.  D.  775). 
It  is  therefore  incorrect  to  describe  a  schoolmaster  in  a  bill  of  sale  as 
a  "  tutor  "  (ibid.). 

Twelvemonth.— "A  twelvemonth  includes  all  the  year 
according  to  the  calendar,  but  twelve  months  shall  be  reckoned  accord- 
ing to  twenty-eight  days  to  each  month "  (Catesby's  Case,  1607,  6  Co. 
Rep.  62a;  2  Black.  Com.,  141).     See  Month. 

Tyne. — For  the  local  rules  relating  to  the  navigation  of  the  river 
Tyne,  see  Marsden,  Collisions  at  Sea,  5th  ed.,  536 ;  and  besides  the  eases 
there  cited,  The  Skipsea,  [1904]  P.  32 ;  10  Asp.  91 ;  The  Titan  v.  The 
Rambler,  1906,  10  Asp.  350. 

Tynwald. — See  Man,  Isle  of. 


Uberrima  fides. — In  certain  contracts  (contracts  of  marine, 
fire,  and  life  insurance,  contracts  for  the  sale  of  land,  for  family  settle- 
ments, and  for  the  allotment  of  shares  in  companies)  in  which  one  of 
the  parties  is  presumed  to  have  means  of  knowledge  not  accessible  to 
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the  other,  that  party  is  bound  to  treat  the  other  with  uberrima  fides, 
and  tell  him  everything  which  may  be  supposed  to  affect  his  judgment. 
In  these  cases  non-disclosure  of  a  material  fact,  even  in  the  absence  of 
misrepresentation  or  fraud,  may  make  the  contract  voidable  at  the 
instance  of  the  party  to  whom  the  uberrima  fides  is  due.  See  Company  ; 
Contract,  Vol.  III.,  at  p.  543;  Family  Arrangement;  Fire  Insur- 
ance ;  Life  Insurance  ;  Marine  Insurance  ;  Vendor  and  Purchaser. 

Udal   Lands. — A  synonym  for  Allodial  Lands. 

Ug^anda  Protectorate. — Area. — The  British  Protectorate 
of  Uganda  is  bounded  on  the  east  by  the  East  Africa  Protectorate  (see 
British  East  Africa),  on  the  south  by  German  East  Africa  (see  German 
Empire),  on  the  west  by  the  Congo  Free  State  (q.v.),  and  on  the  north 
by  the  Anglo-Egyptian  Sudan  (q.v.).  The  total  area  of  the  Protectorate 
is  89,400  square  miles,  about  the  size  of  Great  Britain,  and  only  half 
that  of  the  adjoining  Protectorate  of  East  Africa. 

Earlier  History. — Part  of  what  is  now  Uganda  was  declared  to  be 
within  the  sphere  of  British  influence  by  the  Berlin  Act  of  1884.  On 
September  3,  1888,  the  Imperial  British  East  Africa  Company  (see 
article.  Companies,  Chartered)  obtained  a  Charter  (Hertslet's  State 
Papers,  vol.  Ixxix.  p.  641)  empowering  them  to  act  within  these  and 
other  territories,  and  by  the  Anglo- German  Convention  of  July  1,  1890 
{ibid.,  vol.  Ixxxii.  p.  33),  Uganda  and  all  the  regions  bordering  on  the 
Victoria  Nyanza,  north  of  the  first  degree  of  south  latitude,  were  declared 
to  be  within  the  British  sphere  of  influence.     By  Treaty  of  March  30, 

1892  {ibid.,  vol.  Ixxxiv.  p.  59)  with  the  British  East  Africa  Company, 
Mwanga,  the  King  of  Uganda,  recognised  the  Company's  suzerainty  and 
gave  the  Resident  (the  Company's  representative)  control  of  foreign 
relations,  and  the  power  of  deciding  disputes  between  Europeans.  On 
the  withdrawal  of  the  Company,  Mwanga,  by  Agreement  of  May  29, 

1893  {ibid.,  vol.  Ixxxv.  p.  83),  accepted  the  protection  of  the  Imperial 
Government. 

The  British  Protectorate. — On  June  18,  1894,  a  Protectorate  over  the 
Kingdom  of  Uganda  was  formally  proclaimed  {ibid.,  vol.  Ixxxvi.  p.  132), 
and  by  Treaty  of  August  27,  1894  {ibid.,  vol,  Ixxxvi.  p.  289),  Mwanga 
placed  the  foreign  relations  of  Uganda  and  its  dependencies  in  the  hands 
of  Great  Britain,  and  undertook  to  make  no  treaties  without  the  consent 
of  His  Majesty's  Representative,  and  the  sole  jurisdiction  over  non- 
natives,  and  the  settlement  of  cases  to  which  non-natives  are  parties, 
were  placed  in  the  hands  of  the  Representative.  By  Proclamation  of  June 
30,  1896  {ibid.,  vol.  Ixxxviii.  p.  214),  the  Protectorate  was  extended  over 
Unyoro  and  Bosoga.  In  1897  the  Sudanese  mutiny  broke  out,  and  led  to 
further  extensions  of  the  Protectorate  in  that  and  the  following  years. 
On  March  10, 1900,  an  Agreement  {ibid.,  vol.  xcii.  p.  907)  as  to  boundaries, 
administration  and  taxes  was  entered  into  with  the  leading  chiefs.  On 
April  6,  1902,  the  Eastern  Province  of  Uganda  was  transferred  to  the 
East  Africa  Protectorate  (see  British  East  Africa),  and  now  forms  the 
two  provinces  of  Kisumu  and  Naivasha  of  that  Protectorate.  In  April 
1905  Uganda  was  transferred  from  the  authority  of  the  Foreign  Oflice 
to  that  of  the  Colonial  Office.  . 

Administration. — The  Government  of  the  Protectorate  is  regulated 
by  the  Uganda  Order  in  Council,  1902  (St.  R.  &  0.,  Rev.  1904,  vol.  v., 
"  Foreign  Jurisdiction,"  p.  77).     For  administrative  purposes  Uganda  is 
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divided  into  five  provinces,  viz.,  the  Central,  Rudolf,  Nile,  Western,  and 
the  Kingdom  of  Uganda  (see  Article  1  of  Order).  The  boundaries  of 
the  Protectorate  can  be  altered  as  regards  any  adjoining  British  Pro- 
tectorate by  Order  of  the  Secretary  of  State  (Article  1  of  1902  Order), 
and  the  Commissioner  can  alter  the  boundaries  of  the  provinces  and 
districts  inter  se.  The  Protectorate  is  administered  by  a  Commissioner, 
who  legislates  by  Ordinance  and  has  power  of  life  and  death.  There  are 
sub-commissioners  in  each  province  who  administer  the  provinces  and 
are  assisted  by  collectors  and  sub-collectors,  who  are  responsible  for  the 
various  districts  into  which  the  provinces  are  divided.  The  Kingdom 
of  Uganda  is  under  a  "  Kabaka  "  or  King,  who  is  a  minor,  and  under  a 
regency  of  three  native  chiefs,  A  Lukiko,  or  native  assembly,  assists  in 
the  government.  Article  5  of  the  Treaty  of  May  15,  1902  (Hertslet's 
State  Papers,  vol.  xcv.  p.  407)  provides  for  the  construction  of  a  railway 
through  Ethiopia  to  connect  Uganda  with  the  Sudan. 

Laws. — The  law,  subject  to  Ordinances  of  the  Commissioner,  is  that 
of  the  Penal  and  Civil  and  Criminal  Procedure  Codes  of  India.  The 
Ordinances  of  each  year  are  numbered  consecutively  (Article  15  of  1902 
Order) ;  they  can  apply  to  India  any  law  of  the  United  Kingdom,  India, 
or  a  colony,  but,  if  they  vary  an  Order  in  Council  relating  to  Uganda, 
have  no  effect  until  approved  by  a  Secretary  of  State  (Article  12). 

Marriage  in  the  Protectorate  is  regulated  by  the  Uganda  Marriage 
Ordinances  (Nos.  5  and  11  of  1902)  (Hertslet's  State  Papers,  vol.  xcv. 
569,  586). 

Courts  of  Law. — The  High  Court  of  Uganda  was  established  by 
Article  15  of  the  1902  Order.  It  is  a  Court  of  Record,  and  a  Court  of 
Admiralty,  and  is  constituted  by  two  Judges.  The  High  Court  has 
original  civil  and  criminal  jurisdiction,  and  hears  appeals  from  the 
subordinate  Courts.  Appeals  from  the  High  Court  lie  to  the  Court  of 
Appeal  for  Eastern  Africa,  and  therefrom  to  His  Majesty  in  Council  (St. 
R.  &  0.,  Rev.  1904,  vol.  v.,  "  Foreign  Jurisdiction,"  p.  49 ;  and  St.  R.  &  0., 
1906,  p.  38).  The  Court  of  Appeal  consists  of  the  judges  of  the  Courts  for 
Zanzibar  (q.v.),  Uganda,  and  the  East  Africa  Protectorate  (see  British 
East  Africa),  and  sits  at  Zanzibar. 

Four  classes  of  subordinate  criminal  Courts,  viz.,  Courts  of  Session, 
and  magistrates  of  three  classes  and  subordinate  judges  in  civil  matters 
from  whom  appeals  lie  to  the  High  Court  were  established  by  "  The 
Subordinate  Courts  Ordinance,  1902"  (Hertslet's  State  Papers,  vol.  xcv. 
p.  907).  The  Courts  exercise  jurisdiction  over  Europeans  and  Americans. 
Purely  native  cases  are  dealt  with  by  the  British  native  Courts 
(regulated  by  Ordinance  No.  10  of  1905),  from  which  an  appeal  lies  to 
the  High  Court  for  the  Unyoro  province;  there  are  special  native 
Courts  (regulated  by  Ordinance  No.  5  of  1905),  with  appeal  in  grave 
cases  to  the  High  Court. 

Currency. — By  the  East  Africa  and  Uganda  (Currency)  Order  in 
Council,  1905  (S.  R.  &  0.,  1905,  p.  38),  as  amended  by  the  Order  in 
Council  of  June  30,  1906  (St.  R.  &  0.,  1906,  p.  38),  the  currency  of  the 
two  Protectorates  was  assimilated.  The  silver  rupee  is  the  standard 
coin,  but  British  sovereigns  are  also  legal  tender.  There  is  a  Currency 
Board,  who  issue  a  Government  paper  currency  charged  on  the  revenues 
of  East  Africa. 

Application  of  Imperial  Acts. — The  Uganda  Order  in  Council,  1902 
{supra),  provides,  Article  14,  for  the  taking  of  depositions,  i.e.  under  the 
Merchant  Shipping  Acts,  and  a  further  Order  in  Council  of  July  4, 
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1908  (St.  R.  &  0.,  1908,  No.  559),  provides  for  depositions  under  sec.  7 
of  the  Workmen's  Compensation  Act,  1906.  By  Treasury  Determination 
of  June  26,  1907  (St.  R.  &  0.,  1907,  p.  864),  the  revenues  of  Uganda 
were  declared  to  be  "  Public  Funds "  within  sec.  4  of  55  &  56  Vict.  c. 
40,  and  are  consequently  applicable  to  superannuation  purposes.  By 
59  &  60  Vict.  c.  38,  as  amended  by  2  Edw.  vii.  c.  40,  the  Consolidated 
Fund  was  charged  with  the  sum  of  £5,530,000  for  the  construction  of 
a  railway  from  Mombasa  to  Victoria  Nyanza. 

[See  Colonial  Office  List ;  Statesman's  Year  Book.] 

Ul'tima.'tum. — A  diplomatic  message  conveying  the  final  pro- 
position made  by  one  State  to  another  concerning  a  matter  in  dispute, 
or  the  terms  the  least  favourable  to  itself  that  it  can  accept,  and  the 
rejection  of  which  will  be  followed  by  immediate  hostilities.  It  is  thus 
the  decisive  step"  of  a  Government  previous  to  a  rupture  of  negotiations 
and  a  declaration  of  war.     See  the  article  Wak. 

Ultra  vires. 

TABLE  OF  CONTENTS. 


Borrowing 362 

Chartered  Companies  .  .  .  365 
Companies  under  the  Companies 

Acts,  1862-1897  ....  360 

Directors,  Acts  ulU-a  vires       .        .  360 

Directors'  Liability  .  .  .  363 
Examples  of  intra  vires  and  ultra 

vires 361 

Friendly  Societies  ....  365 


Incidental  or  Conducive  .  .361 
Industrial  Societies  .  .  .  365 
Municipal  Corporations .  .  .  365 
Objects  Clause  in  Memorandum  .  360 
Railway  and  other  Public  Com- 
panies            364 

Reduction  of  Capital      .         .        .  362 

Remedy 366 

Torts 364 


Generally 359      Trading  Companies         .     359, 361,  362 

Generally. — The  doctrine  of  ultra  vires  wears  at  first  sight  an  aspect 
of  technicality,  but  a  closer  examination  shows  it  to  be  eminently 
rational,  and  a  necessary  complement  of  the  law  governing  corporations 
— of  special  importance  at  the  present  day,  having  regard  to  the  extra- 
ordinary expansion  of  joint-stock  enterprise.  Corporations  are  artificial 
persons  in  law,  called  into  existence  by  the  prerogative  of  the  Crown — 
which  alone  can  create  a  corporation — and  endowed  with  an  independent 
power  and  vitality  of  their  own.  But — and  this  is  the  material  point — 
a  corporation,  though  a  persona  in  law,  is  not  an  ordinary  persona.  It  is 
created  and  endowed  for  certain  objects,  and  for  certain  objects  only,  and 
its  powers  are  impliedly  restricted  to  doing  what  is  necessary  for  the 
attainment  of  those  objects;  in  other  words,  those  objects  define  and 
circumscribe  the  corporation's  sphere  of  activity.  Outside  this  sphere 
the  corporation  is  struck  with  impotence,  and  all  that  it  does  is  "  ultra 
vires"  and  wholly  void.  This  is  a  broad  principle  of  State  policy 
{Ashbury  Ely.  Co.  v.  Riche,  1875,  L.  R.  7  E.  &  I.  App.  653 ;  Stockport 
District  Waterworks  Co.  v.  Mayor,  etc.,  of  Manchester,  1863,  9  Jur.  N.  S. 
266;  PickeriTig  v.  Stephenson,  1872,  L.  R.  14  Eq.  340),  and  it  is  a 
corollary  from  it  that  the  governing  body  of  a  corporation  cannot  use 
the  funds  for  any  purpose  other  than  the  objects  of  the  corporation 
{Peel  V.  London  &  N.-W.  Ely.  Co.,  [1907]  1  Ch.  5,  C.  A.;  Pickering  v. 
Stephenson,  supra;  Guinness  v.  Land  Corporation  of  Ireland,  1883,  22 
Ch.  D.  375). 

Corporations  are  very  varied  in  character.  There  is  the  ordinary 
trading  company,  for  instance.     There  is  the  municipal  corporation. 
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There  are  railway,  canal,  gas,  water,  and  dock,  companies.  There  are 
building  societies,  friendly  societies,  clubs,  eleemosynary  corporations, 
and  ecclesiastical  corporations.  To  all  these  the  doctrine  of  ultra  vires 
applies ;  but  it  applies  with  a  difference,  varying  with  the  objects  for 
which  the  corporation  is  constituted.  Thus  the  object  of  a  municipal 
corporation  is  to  secure  the  good  government  of  the  borough ;  and  for 
this  end  the  town  council,  which  is  the  executive  of  the  borough,  is 
invested  with  all  the  requisite  powers.  A  railway  company,  again,  is 
created  to  make,  maintain,  and  manage  a  great  line  of  railway ;  and  to 
do  this  it  is  empowered  to  acquire  land  compulsorily,  to  make  stations  and 
cattle  depots,  to  run  fire-breathing  locomotives,  and,  generally,  commit 
what  may  be  termed  State-sanctioned  nuisances.  Similarly,  an  ordinary 
trading  company  is  incorporated  to  carry  out  some  particular  commercial 
enterprise — to  start  a  newspaper,  build  a  hotel,  work  a  mine  or  patent, 
or  run  a  line  of  steamers.  The  enterprise,  whatever  it  be,  is  the  raison 
d'Stre  of  the  company — its  "  being's  end  and  aim  " — and  the  company's 
capacity  is  confined  to  compassing  those  particular  objects. 

Acts  ultra  vires  Directors. — Acts  which  are  ultra  vires  the  company 
must,  however,  be  carefully  distinguished  from  acts  which  are  ultra  vires 
the  governing  body.  Acts  which  are  merely  ultra  vires  the  governing 
body,  but  intra  vires  the  company,  may  be  ratified  by  the  members,  but 
not  even  the  consent  of  every  member  in  the  company  can  authorise  or 
ratify  an  act  which  is  ultra  vires  the  company  {Ashbury  Rly.  Co.  v.  Riche, 
supra).  The  question  in  such  cases  is,  Is  it  a  limitation  of  the  constitution 
of  the  company,  or  does  it  merely  restrict  the  agency  of  the  directors  ? 
(Irvine  v.  Union  Bank  of  Australia,  1877,  2  App.  Cas.  366,  374).  What 
is  ultra  vires  must  also  be  distinguished  from  what  is  illegal.  An  act 
which  is  ultra  vires  is  often  illegal  also,  but  it  is  not  necessarily  so.  If 
a  cotton-spinning  company,  for  instance,  were  to  spend  its  funds  in 
building  a  church,  that  would  be  ultra  vires,  but  not  illegal  or  contrary 
to  public  policy,  except  so  far  as  all  ultra  vires  acts  are  in  a  sense  so. 

Companies  under  the  Companies  Acts. — This  being  the  fundamental 
principle — that  is  to  say,  the  doctrine  of  ultra  vires  being  entirely  rela- 
tive to  the  end  for  which  the  corporation  was  instituted — the  doctrine 
can  only  be  properly  understood  by  dealing  with  it  in  its  application 
to  the  several  kinds  of  corporations  known  to  the  law ;  and  first,  as  the 
most  numerous,  of  companies  formed  by  registration  under  the  Com- 
panies Act,  1862.  These  are,  broadly  speaking,  of  two  kinds — com- 
panies which  have  for  their  object  the  acquisition  of  gain,  and  those 
which  have  not.  The  former  are  infinitely  various  in  their  aims — buying 
and  selling,  mining,  lighting,  insuring,  carrying,  financing,  exploring — 
"  quicquid  agunt  homines  " — the  trading  company  of  to-day  essays  them 
all;  the  latter  kind — the  non-acquisitive — is  represented  by  clubs, 
institutes,  and  societies — charitable,  social,  political. 

Objects  Clause  in  Memorandum. — In  both  cases  the  objects  are  left  to 
the  promoters  to  define  in  the  memorandum  of  association,  which  is  the 
company's  charter,  and  no  limits  are  placed  by  the  legislature  on  the 
latitude  of  their  choice,  with  the  result  that  the  "  objects  clause  "  is  now 
close-packed  with  powers  enabling  the  company  to  do  every  conceivable 
thing  which  might  by  possibility  come  within  the  range  of  the  com- 
pany's operations  presently,  or  in  the  future.  This  multifariousness  is 
the  logical  consequence  of  the  ultra  vires  doctrine,  coupled  with  the 
unalterability  of  the  memorandum  otherwise  than  with  the  sanction  of 
the  Court  under  the  Companies  Memorandum  of  Association  Act,  1890 
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(see  Company,  Vol.  III.  p.  263).  As  to  the  construction  of  a  company's 
memorandum  of  association,  see  Stephens  v.  Mysore  Beefs  {Kangundy) 
Mining  Co.,  [1902]  1  Ch.  745;  Pedlar  v.  Road  Block  Gold  Mines,  [1905] 
2  Ch.  427;  Butler  v.  Northern  Territories  Mines  of  Australia,  1904,  90 
L.  T.  41. 

Incidental  or  Conducive. — Every  object — not  being  unlawful — thus 
expressly  specified  in  the  memorandum  is,  of  course,  intra  vires  the 
company ;  but  in  addition  to  these  expressed  objects  the  company  may 
do  whatever  is  incidental  or  conducive  to  the  attainment  of  the  specified 
objects.  This  power  is  one  very  much  at  large — necessarily — and  it 
is  with  regard  to  it — the  undefined  borderland  of  the  "incidental  and 
conducive" — that  questions  of  ultra  vires  in  respect  to  trading,  and 
indeed  other  corporations,  mostly  arise. 

Bxamples. — Intra  Vires. — In  determining  these  questions  it  is  not  the 
policy  of  the  law  that  the  doctrine  should  be  converted  into  a  strait 
waistcoat  for  companies.  "  The  doctrine  of  ultra  vires,"  as  Lord  Selborne 
said  in  A.-G.  v.  Great  Eastern  Bly.  Co.,  1887,  5  App.  Cas.  478,  "  is  one 
which  ought  to  be  reasonably  and  not  unreasonably  understood  and 
applied,  and  whatever  may  fairly  be  regarded  as  incidental  to  or  con- 
sequential upon  those  things  which  the  legislature  has  authorised,  ought 
not  (unless  expressly  prohibited)  to  be  held  by  judicial  construction  to 
be  ultra  vires."  "Conducive,"  the  Court  has  held,  means  "naturally 
conducive,"  that  is,  "doing  something  bond  fide  connected  with  the 
objects  to  be  attained,  and  in  the  ordinary  course  of  business  adapted 
to  their  attainment "  {Joint  Stock  Discount  Co.  v.  Broion,  1866,  L.  K.  3  Eq. 
150).  Thus  though  it  would  be  ultra  vires  for  a  banking  company  to 
speculate  in  shares,  it  is  not  ultra  vires  for  it  to  make  advances  in  the 
ordinary  course  of  business  on  the  security  of  shares,  and,  if  necessary 
or  prudent  for  realising  such  security,  to  take  a  legal  transfer  of  the 
shares  to  itself  {Royal  Bank  of  India's  Case,  1869,  4  App.  Cas.  252);  nor 
is  it  ultra  vires  for  a  bank  to  guarantee  interest  on  the  debentures  of  a 
new  company,  the  formation  of  which  is  of  importance  to  it  {In  re  West 
of  England  Bank,  1880,  14  Ch.  D.  317).  So  also  a  railway  and  steam 
ferry  company  may  lend  out  its  ferry-boats  on  excursion  trips  when  not 
wanted  for  the  ferry  {Forrest  v.  Manchester  S.  &  L.  Ely.  Co.,  1863,  30  Beav. 
40 ;  54  E.  E.  803),  and  a  fire  insurance  company  may  pay  losses  though 
not  covered  by  its  policy  {Taunton  v.  Royal  Insurance  Co.,  1864,  2  H.  &  M. 
135 ;  71  E.  E.  413),  such  liberal  dealing  being  calculated  to  make  the 
office  popular  and  promote  its  business.  A  railway  company,  again, 
may  let  its  rolling  stock  to  another  company,  whose  line  is  connected 
with  and  can  only  be  profitably  worked  in  connection  with  its  own 
{A.-G.  V.  Great  Eastern  Ely.  Co.,  supra).  A  hotel  company  may  let  off 
part  of  its  premises  if  more  than  necessary  for  its  requirements  {Simpson 
V.  Westminster  Palace  Hotel  Co.,  1860,  L.  E.  8  H.  L.  712).  A  trading 
company  or  a  railway  company  may  give  a  reasonable  bonus  to  its 
employees,  because  it  thus  obtains  better  work  for  it  from  such  employees 
{Eampson  &  Price  v.  Patent  Candle  Co.,  1876,  24  W.  E.  754;  Button  v. 
West  Cork  Rly.  Co.,  1883,  23  Ch.  D.  654;  and  see  Henderson  v.  Baiik  of 
Australasia,  1888,40  Ch.  D.  170);  it  may  apply  part  of  its  funds  in 
sending  stamped  proxy  forms  to  shareholders  {Peel  v.  London  &  K-  W 
Rly.  Co.,  [1907]  1  Ch.  5,  C.  A.,  overruling  Studdert  v.  G^vsvenor,  1886, 
33  Ch.  D.  528);  it  may  compromise  claims  against  it  or  any  dispute 
whatever  {Bath's  Case,  1878,  8  Ch.  I).  334);  it  may  sue  for  a  libel 
{Metropolitan  Saloon  Omnibus  Co.,  1859,  4  H.  &  K  87);  it  may  present 
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a  bankruptcy  petition  {In  re  Calthorp,  1868,  L.  R.  3  Ch.  252) ;  it  may 
take  apprentices  {Burnley  Equitable  Co-operative  Society  v.  Casson,  [1891] 
1  Q.  B.  75) ;  in  a  word,  it  may  do  whatever  is  ordinarily  and  reasonably 
done  in  such  business  as  it  carries  on.  But  the  benefit  to  be  derived 
by  a  company  from  expenditure  of  its  funds  on  "conducive"  objects 
must  be  a  tangible  benefit.  It  has  been  held,  for  instance,  that  a 
donation  by  directors  of  a  railway  company  out  of  the  company's  funds 
to  the  Imperial  Institute  was  ultra  vires,  the  prospect  of  increased 
traffic  from  the  building  of  the  Institute  being  too  remote  {Tomkinson 
V.  South-Eastern  Ely.  Co.,  1887,  35  Ch.  D.  675).  It  is  also  ultra  vires  for 
an  industrial  society  to  subscribe  to  a  strike  (  Warhurton  v.  Huddersjield 
Industrial  Society,  [1892]  1  Q.  B.  87);  or  to  spend  its  funds  in  pro- 
secuting the  proprietors  of  a  newspaper  for  libels  impugning  the 
honesty  of  the  directors  in  the  management  of  the  affairs  of  the  com- 
pany, for  the  libels  in  such  a  case  do  not  affect  the  company,  or  only 
incidentally  {Studdert  v.  Grosvenor,  1886,  33  Ch.  D.  528).  And  it  has 
recently  been  held  that  it  is  ultra  vires  for  a  company,  in  view  of  a 
winding-up  and  reconstruction,  to  sell  its  undertaking  and  assets  under 
a  power  in  its  memorandum  of  association  otherwise  than  in  the  manner 
and  on  the  terms  provided  by  sec.  161  of  the  Companies  Act,  1862 
(now  replaced  by  the  Companies  Act,  1908,  s.  192)  {Bisgood  v.  Hender- 
son's Transvaal  Estates,  ltd.,  [1908]  1  Ch.  743,  C.  A.). 

Reduction  of  Capital. — But  the  commonest  illustration  of  the  ultra 
vires  doctrine,  in  the  case  of  a  trading  company,  is  in  connection  with 
its  capital.  It  is  the  price  of  the  privilege  of  limited  liability  that  the 
capital  of  a  limited  company  shall  be  real,  not  illusory,  and  shall  be 
inviolable.  It  must  run,  of  course,  the  risks  of  the  business  in  which 
it  is  embarked,  but  it  cannot  be  reduced  by  the  voluntary  act  of  the 
company,  except  with  the  sanction  of  the  Court  and  after  precautionary 
proceedings  of  a  very  complicated  character.  This  first  principle  is  fruit- 
ful of  consequences.  It  makes  it  ultra  vires  for  a  company,  for  instance, 
to  buy  its  own  shares,  or,  what  is  the  same  thing,  accept  a  surrender  of 
its  shares  for  a  consideration  {Trevor  v.  Whitivorth,  1887,  12  App.  Cas. 
429).  It  makes  it  ultra  vires  for  a  company  to  issue  its  shares  at  a 
discount  {Ooregum  Gold  Mining  Co.  of  India  v.  Roper,  [1892]  A.  C.  134). 
It  makes  it  ultra  vires  for  a  company  to  pay  dividends  out  of  capital 
{Flitcroft's  Case,  21  Ch.  D.  519 ;  and  see  Dovey  v.  Cory,  [1901]  A.  C. 
477).  All  these  operate  as  a  reduction  of  capital.  For  the  same 
reason,  it  is  ultra  vires  for  a  company  to  release  a  shareholder  whose 
name  has  once  been  properly  entered  on  the  register.  It  may  com- 
promise a  bond-fide  dispute  about  a  shareholder's  liability  {Dixon  v. 
Evans,  1872,  L.  R.  5  H.  L.  606) — there  is  consideration  there — but  it 
cannot  set  free  a  possible  contributory  to  the  assets. 

Borrowing  by  Trading  Companies.  —  Borrowing  furnishes  another 
instructive  illustration  of  the  ultra  vires  doctrine.  Directors  of  a  trad- 
ing company  have,  as  one  of  the  incidents  of  carrying  on  the  company's 
business,  power  to  borrow  money  to  a  reasonable  amount  for  the  com- 
pany's necessities  {Bryan  v.  Metropolitan  Saloon  Co.,  1858,  3  De  G.  &  J. 
123  ;  44  E.  R.  1215  ;  Australian  Auxiliary  Steam  Clipper  Co.  v.  Mounsey, 
1858,  4  Kay  &  J.  733 ;  70  E.  R.  304  ;  General  Auction  Estate  Co.  v.  Smith, 
[1891]  3  Ch.  432) ;  and  this  implied  power  of  borrowing  covers  borrowing 
on  equitable  mortgage  by  deposit  of  title  deeds  {In  re  Patent  File  Co., 
1871,  L.  R.  6  Ch.  83).  A  trading  company  can  hardly,  in  fact,  carry  on 
its  business  without  some  borrowing,  e.g.  overdrawing  its  banking  account ; 
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which  is  a  borrowing  from  the  company's  bankers  {Brooks  v,  Blackburn 
Beniefit  Society,  1884,  9  App.  Cas.  865).  But  this  incidental  power  of 
borrowing  to  a  reasonable  amount  is  a  power  of  a  very  indefinite  kind. 
It  may  easily  be  exceeded,  or  it  may  be  qualified  or  cut  down  by  an 
express  power,  as  it  was  in  Baroness  Wenlock  v.  River  Dee  Co.,  1885, 
10  App.  Cas.  354.  In  that  case  an  Act  of  Parliament  incorporating 
a  company  for  making  navigable  the  River  Dee  contained  no  authority 
or  prohibition  as  to  borrowing,  but  by  a  subsequent  Act  in  1851,  the 
company  was  authorised  to  borrow  a  sum  not  exceeding  £25,000.  The 
company  in  1873  borrowed  from  Lord  Wenlock  sums  amounting  to 
£170,000,  and  it  was  held  by  the  House  of  Lords  that  the  implied 
power  to  borrow  was  superseded  by  the  Act  of  1851,  and  that  Lord 
Wenlock's  executrix  could  not  recover  more  than  £25,000 — as  to  the 
remainder,  the  borrowing  was  ultra  vires  and  void.  This  case  shows 
how  serious  may  be  the  consequences  of  the  ultra  vires  doctrine  to 
a  lender:  for  the  contract,  so  far  as  it  is  in  excess  of  the  borrowing 
limit,  is  absolutely  void,  and  the  company  cannot  be  charged  at  all; 
nor  does  the  fact  of  the  company  having  given  a  deposit  note  for  the 
ultra  vires  borrowed  money  help  the  lender,  for  a  company  cannot  be 
estopped  by  deed  or  otherwise  from  showing  that  it  had  no  power  to 
do  that  which  it  purports  to  have  done  {British  Mutual  Banking  Co. 
v.  Charnwood  Forest  Ely.  Co.,  1887,  18  Q.  B.  D.  717).  What  accentuates 
the  hardship  of  the  lender's  position  is  the  doctrine  of  constructive 
notice,  under  which  the  law  treats  him  as  having  read  all  the  public 
documents  of  the  company — its  memorandum  and  articles,  including 
any  registered  resolution  altering  the  same — and  being  therefore  cog- 
nisant of  the  company's  borrowing  capabilities.  But  there  is  no 
obligation  on  the  lender  of  the  money,  if  the  company  is  borrowing 
within  its  powers,  to  inquire  for  what  purpose  the  borrowing  is  made, 
and  he  is  not  concerned  if  the  company  applies  the  borrowed  moneys 
ultra  vires  {In  re  Payne  &  Co.,  [1904]  2  Ch.  608).  The  only  remedy 
of  the  lender  in  a  case  of  ultima  vires  borrowing,  as  to  the  unauthorised 
excess,  is  to  be  subrogated  to  the  rights  of  the  creditors  (if  any)  who 
have  been  paid  out  of  the  borrowed  moneys  {Blackburn  Building  Society 
V.  Cunliffe  Brooks,  1883,  22  Ch.  D.  61 ;  9  App.  Cas.  857;  In  re  Wrex- 
ham, Mold  atul  Connah's  Quay  Ely.  (No.  1),  [1899]  1  Ch.  440),  or  to 
sue  the  directors  personally  for  damages  for  breach  of  an  implied 
warranty  of  their  authority  to  borrow  {Firbank  v.  Humphreys,  1887, 
18  Q.  B.  D.  54). 

Liability  of  Directors. — It  is  not  only  the  lender  or  the  person  deal- 
ing with  the  company  who  has  to  be  on  his  guard.  The  ultra  vires 
doctrine  is  a  two-edged  weapon,  no  less  dangerous  to  directors  than 
lenders,  for  as  the  law  now  stands  directors  of  a  company  who  mis- 
apprehend their  powers  do  so  at  their  peril  {Culleme  v.  London  and 
G.  B.  Society,  1890,  59  L.  J.  Q.  B.  525).  If,  for  example,  they,  bond  fide 
believing  themselves  to  be  authorised  by  their  memorandum  of  associa- 
tion to  enter  into  a  contract,  say  of  guarantee,  expend  the  company's  funds 
in  fulfilling  it,  and  it  turns  out  on  a  true  construction  of  the  memorandum 
that  the  guarantee  was  ultra  vires,  the  directors  are  jointly  and  severally 
liable  to  account  to  the  company  for  the  amount,  however  honestly  and 
reasonably  they  may  have  acted.  In  the  eye  of  the  law  it  is  a  breach  of 
trust.  This  hardship  is  now  met  by  the  Companies  Act,  1908,  s.  279,  giving 
power  to  the  Court,  in  any  proceeding  against  a  director  for  breach  of 
trust,  to  grant  relief  where  the  director  has  acted  honestly  and  reason- 
ably and  ought  fairly  to  be  excused. 
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Torts  hy  Corporations. — The  capacity  of  a  corporation  to  commit 
a  tort  has  been  much  debated.  The  commission  of  wrongs,  it  has  been 
plausibly  urged,  is  not  one  of  the  objects  for  which  a  corporation  is 
created,  and  the  difficulty  is  enhanced  in  those  cases  where  a  psycho- 
logical element,  such  as  malice  or  deceit,  constitutes  the  gist  of  the 
action.  That  master  of  the  common  law,  Lord  Bramwell,  altogether 
refused  to  assent  to  the  view  that  a  corporation  can  be  capable  of  malice 
{Ahrath  v.  Nwtli-Eastern  Ely.  Co.,  1886,  11  App.  Cas.  247,  250).  The 
necessities  of  society,  however,  and  the  extraordinary  growth  and 
ubiquitous  activity  of  corporations,  have  prevented  this  academic  view 
from  meeting  with  acceptance,  and  substantial  justice  is  against  it. 
That  abstract  entity,  the  company,  is  a  mere  mask  for  the  share- 
holders ;  a  nomen  colleciivum,  or  personification,  though  a  most  convenient 
personification.  It  is — if  we  are  not  to  be  fighting  with  shadows — they, 
the  shareholders,  who  have  put  the  directors  there,  as  their  agents, 
to  do  that  class  of  acts,  to  carry  on  the  business,  and  if,  in  the  course 
of  doing  so,  they  commit  any  wrongs,  such  as  fraud  or  false  imprison- 
ment or  malicious  prosecution,  it  is  they,  the  shareholders,  or  their 
funds,  which  ought  to  answer  in  damages  {Ranger  v.  Great  Western  Ely. 
Co.,  1854,  5  H.  L.  C.  72 ;  10  E.  E.  825).  See  also  Hoiddsworth  v.  City 
of  Glasgoio  Bank,  1880,  5  App.  Cas.  317 ;  Butler  v.  Manchester  Ely.  Co., 
21  Q.  B.  D.  207  ;  Eapier  v.  London  Tramways  Co.,  69  L.  T.  361  ;  Mersey 
Dock  Trustees  v.  Gibh,  L.  R.  1  H.  L.  93 ;  and  E.  v.  Tylor  &  Co.,  [1891] 
2  Q.  B.  548. 

Eaihoay  and  other  Fuhlic  Companies. — The  ultra  vires  doctrine  is 
constantly  invoked  in  the  case  of  railway  companies,  water,  gas,  and 
other  public  undertakings  (  Wehh  v.  Manchester  and  Leeds  Ely.  Co.,  1839, 
4  Myl.  &  Cr.  116  ;  41  E.  R.  46;  48  R.  R.  28).  These  companies  are 
invested  by  the  legislature  with  very  large  and  arbitrary  powers  dero- 
gating from  private  rights,  and  it  is  consequently  most  necessary  that 
they  should  not  be  allowed  to  exceed  or  abuse  such  powers.  Taking 
land  compulsorily  is  an  instance.  The  power  is  indispensable,  but  it 
is  strictissimi  juris.  Hence  the  Court,  in  the  exercise  of  what  Lord 
Cottenham  styles  a  "  most  wholesome  jurisdiction,"  will  restrain  a 
railway  company  from  taking  lands  after  its  compulsory  powers  have 
expired  {Stone  v.  Commercial  Ely.  Co.,  1839,  4  Myl.  &  Cr.  122;  41  E.  R. 
48;  48  R.  R.  32),  or  deviating  from  its  defined  lines.  Otherwise  a 
man's  property  might  be  taken  and  destroyed,  his  house  pulled  down 
and  a  railway  substituted  in  its  place,  with  the  tardy  satisfaction  of 
discovering,  when  it  was  too  late,  that  the  company  was  wrong  {Eiver 
Dee  Navigation  Co.  v.  North  Midland  Ely.  Co.,  1838,  1  Rail.  C.  135). 
Even  where  duly  exercisable,  the  statutory  power  is  but  commensurate 
with  the  needs  of  the  company's  undertaking,  and  all  that  it  acquires 
is  something  in  the  nature  of  an  easement.  The  landowner  may  work 
the  minerals,  even  though  necessary  for  the  support  of  the  railway 
{Great  Western  Ely.  Co.  v.  Bennett,  L.  R.  2  H.  L.  27).  There  are  many 
other  ways  in  which  a  railway  company's  powers  are  limited.  A  rail- 
way company,  for  instance,  cannot,  unless  specially  authorised,  draw 
or  accept  bills  of  exchange — it  is  foreign  to  the  purposes  of  such  a 
company  {Bateman  v.  Mid- Wales  Ely.  Co.,  1866,  35  L.  J.  C.  P.  205); 
nor  can  it  issue  preference  shares  {Moss  v.  Eyers,  1863,  32  L.  J.  Ch.  711) ; 
or  delegate  its  statutory  powers  to  another  company  (  Winch  v.  Birken- 
head Ely.  Co.,  1852,  5  De  G.  &  Sm.  562) ;  or  contract  not  to  exercise 
them  {Ayr  Harbour  Trustees  v.  Oswald,  1883,  8  App.  Cas.  623);   or 


ULTRA  VIRES  365 

amalgamate  with  another  company  {Charlton  v.  Newcastle  Ely.  Co., 
1859,  5  Jur.  N.  S.  1097);  or  lease  its  line  (Macgregor  v.  Dover  and  Deal 
Bly.  Co.,  1852,  18  Q.  B.  618);  or  run  omnibuses,  except  as  incidental 
to  its  proper  business  {A.-G.  v.  Mersey  Rly.  Co.,  [1907]  A.  C.  415);  and 
its  funds,  like  those  of  every  other  corporation,  are  strictly  appropriated 
to  the  objects  of  its  incorporation.  It  cannot  expend  them,  or  any 
part  of  them,  in  making  presents  to  directors  or  discounting  their  bills 
[York  and  N.  M.  Bly.  Co.  v.  Hudson,  1853,  16  Beav.  485 ;  51  E.  R.  866 ; 
Bluck  V.  Mallalue,  1859,  27  Beav.  398 ;  54  E.  R.  156),  or  in  buying 
shares  in  another  company  (Salmons  v.  Laing,  1850,  12  Beav.  339 ; 
50  E.  R.  1091),  or  in  prosecuting  an  action  in  which  the  company  is 
not  plaintiff  {Kernaghan  v.  Williams,  1868,  L.  R.  6  Eq.  228),  or  in 
promoting  a  Bill  in  Parliament  for  an  extension  of  its  line  (  Vance  v. 
East  Lancashire  Bly.  Co.,  1856,  3  Kay  &  J.  50),  but  it  may  oppose 
a  Bill  which,  if  it  passed,  would  be  injurious  to  the  company's  interests 
{Bright  V.  North,  1847,  2  Ph.  216 ;  41  E.  R.  924) :  self-defence  being 
a  wholly  different  thing  to  speculation. 

Municipal  Corporations. — These  corporations  are  established,  as  has 
already  been  pointed  out,  to  secure  the  good  government  of  a  borough  ; 
this  is  their  reAos,  in  the  Aristotelian  phrase,  and  for  this  purpose  they 
are  invested  with  very  large  powers  of  making  by-laws.  Such  powers 
have,  however,  to  be  exercised  with  due  regard  to  another  principle — 
very  jealously  guarded  by  English  law — the  right  of  personal  liberty 
of  action.  Between  these  two  a  municipal  council  has  to  steer  a  difficult 
course.  Under  Municipal  Corporation,  Vol.  IX.  pp.  469-470,  will 
be  found  collected  cases  illustrating  what  by-laws  are,  and  what  are 
not,  ultra  vires,  especially  as  regards  street  noises,  playing  on  musical 
instruments,  preaching,  gambling,  etc.,  and  other  incidents  of  municipal 
life.  The  borough  funds  are  strictly  dedicated  to  corporate  objects. 
The  purchase  of  a  gold  chain  for  the  mayor  of  a  borough  out  of  such 
fund  has  been  held  W^ra  vires  {A.-G.  v.  Mayor  of  Batley,  1872,  26  L.  T. 
392) ;  so  too  the  payment  by  a  vestry  of  the  expenses  of  a  dinner  and 
ball  {A.-G.  V.  Bermondsey  Vestry,  1883,  23  Ch.  D.  60);  the  payment 
of  travelling  expenses  incurred  by  a  member  of  the  council  {B.  v.  Dolby, 
[1902]  66  J.  P.  521).  Even  where  a  corporation,  as  lord  of  the  manor, 
had  spent  money  in  entertaining  juries  of  the  manor  at  dinner  and 
refreshments,  it  was  not  allowed  to  charge  the  expenditure  to  borough 
fund  {B.  V.  Mayor  of  B.,  1883, 47  J.  P.  756n.).  A  municipal  corporation 
is  expressly  prohibited  by  sec.  124  of  the  Municipal  Corporations  Act, 
1884,  from  spending  the  corporate  funds  on  parliamentary  elections. 
A  municipal  corporation  cannot  carry  on  the  business  of  carriers  {A.-G. 
V.  Manchester  Corpoo'ation,  [1906]  1  Ch.  643).  It  may  sue  for  a  libel 
affecting  property,  but  not  for  one  affecting  its  personal  reputation,  e.g. 
for  a  charge  of  bribery  and  corruption  {Mayor  of  Manchester  v.  Williams, 
[1891]  1  Q.  B.  94). 

Friendly  and  Industrial  Societies. — Friendly  societies  and  industrial 
and  provident  societies  afford  further  illustrations  of  the  ultra  vires 
doctrine,  in  the  rules  defining  the  area  of  their  activities.  By  the 
Friendly  Societies  Act,  1875,  s.  16  (9),  any  person  wilfully  applying 
any  part  of  the  property  to  purposes  other  than  those  expressed  or 
directed  in  the  rules  is  liable  to  a  penalty  of  £20  and  costs,  or  to  repay 
all  the  moneys  so  misapplied. 

Chartered  Corporation.  —  A  chartered  corporation  risks  forfeiture 
of  its  charter,  according  to  Lord  Holt  {B.  v.  Mayor  of  London,  1679, 
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1  Show.  274,  280 ;  89  E.  E.  573),  for  abuse  of  its  franchises  "  if  the  trust 
be  broke  and  the  end  of  its  institution  be  perverted." 

Remedy  for. — This  is  in  most  cases  by  injunction  or  information. 
An  ultra  vires  act  may  be  injurious  to  a  member  of  the  company,  to 
a  stranger,  or  to  the  public  at  large.  In  regard  to  the  member,  it  is 
a  breach  of  the  implied  contract  between  him  and  the  other  members 
of  the  company  {Beman  v.  Rufford,  1851,  1  Sim.  N.  S.  550  ;  61  E.  E. 
212;  JVhite  v.  Carmarthen  Rly.  Co.,  1863,  1  H.  &  M.  786  ;  71  E.  E.  344), 
and  as  such  a  single  shareholder  may  get  it  restrained  {Simpson  v. 
Westminster  Palace  Hotel  Co.,  1860,  L.  E.  8  H.  L.  712).  It  is  not 
a  case  in  which  he  has  undertaken  to  be  ruled  by  the  wishes  of  the 
majority,  under  the  doctrine  in  Foss  v.  Harhottle,  1842,  2  Hare,  461 ; 
67  E.  E.  189 ;  62  E.  E.  185 ;  M'Dougall  v.  Gardiner,  L.  E.  1  Ch.  13 ; 
so,  too,  a  stranger  may  obtain  an  injunction,  but  he  must  show  a  sub- 
stantial private  injury  resulting  to  himself  {Holyoake  v.  Shrewsbury  & 
B.  Rly.  Co.,  1848,  5  Eail.  C.  421).  Where  there  is  no  injury  to  any 
individual,  the  proper  person  to  vindicate  the  rights  of  the  public 
is  the  Attorney-General.  A  rival  company  is  not  a  proper  person 
{Stockport  Waterworks  Co.  v.  Mayor  of  Manchester,  1863,  9  Jur.  N.  S. 
266).  To  justify  intervention  by  the  Attorney-General,  it  is  not 
necessary  to  show  actual  injury  to  the  public.  It  is  sufficient  that  the 
company  is  transgressing  the  limits  assigned  it  by  the  legislature — 
deviating  from  the  ends  of  its  institution ;  but  the  Court  will  not, 
generally  speaking,  exercise  the  jurisdiction  unless  what  the  company 
is  doing  tends  to  the  injury  of  the  public  {A.-G.  v.  Birmingham  &  J. 
Rly.  Co.,  1851,  3  Mac.  &  G.  453 ;  42  E.  E.  335). 

[Authorities. — Brice,  Ultra  Vires,  3rd  ed. ;  Brown  and  Theobald, 
Railways ;  Hodges  on  Railways ;  Kerr  on  Injunctions ;  Joyce  on 
Injunctions;  Arnold  on  Municipal  Corporations;  Buckley,  Companies, 
8th  ed. ;  Chadwick  Healey,  Companies,  3rd  ed.] 

Umpire. — See  Arbiteation. 

U  n  ce  rta i  nty .  — See  Ambiguity  ;  Interpretation. 

Unclaimed  Dividends.— All  stock,  no  dividend  whereon 
has  been  claimed  for  ten  years  (except  where  payment  has  been 
restrained  by  the  Court) ;  and  all  such  dividends  are  transferred  in 
the  books  of  the  Bank  of  England  or  of  Ireland,  as  the  case  may  be, 
to  the  National  Debt  Commissioners  (National  Debt  Act,  1870, 
33  &  34  Vict.  c.  71,  ss.  51-61).  A  re-transfer  and  payment  are 
made  to  persons  having  title  to  the  stock  and  dividends  (s.  55);  but 
no  stock  or  dividends  exceeding  the  sum  of  £20  can  be  re-transferred  or 
paid  to  a  claimant  until  three  months  after  application  made  for  the 
same,  and  until  public  notice  has  been  given  by  advertisement  thereof 
(ss.  56,  57).  Where  any  stock  or  dividends  have  been  transferred  or 
paid,  the  Bank  is  exempt  from  any  liability  to  a  second  claimant  in 
respect  thereof  (s.  59);  but  if  such  second  claimant  establishes  his  title 
and  is  unable  to  obtain  transfer  or  payment  thereof  from  the  former 
claimant,  the  Court  may,  on  application  by  petition  by  the  new  claimant, 
verified  as  the  Court  requires,  order  the  National  Debt  Commissioners 
to  transfer  to  him  such  sum  in  stock,  and  to  pay  to  him  such  sum  in 
money  for  dividend  as  the  Court  thinks  just  (s.  60). 
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Underground  Railways.— See  Railway. 
Unconscionable  Barg'ains. — See  Catching  Bargains, 

Underlease. — Where  a  lessee  grants  part  only  of  his  term  to 
another,  reserving  to  himself  a  reversion,  the  term  granted  is  an  under- 
lease. And  a  lessee  may,  unless  expressly  restrained  from  underletting, 
grant  any  part  of  his  term.  If  he  is  restrained  from  "  assigning  "  he 
may  still  grant  an  underlease ;  but  he  may  not  do  so  if  the  restraint  is 
against  "assigning  the  term,  or  any  part  thereof."  But  if  a  lessee 
disposes  of  the  whole  of  his  term,  even  though  he  purport  to  do  so  by 
underlease,  reserving  a  fresh  rent  and  inserting  in  his  favour  covenants 
not  in  the  original  lease,  the  transaction  is  an  assignment.  And  con- 
versely a  disposal  of  part  only  of  the  term  is,  though  it  purport  to  be 
an  assignment,  an  underlease. 

The  true  nature  of  the  transaction  in  each  case  is  of  importance  as 
regards — (1)  the  rights  and  liabilities  of  the  underlessor  and  under- 
lessee  ;  (2)  the  rights  of  the  original  lessor.  In  an  underlease  there  is 
no  privity  either  of  estate  or  of  contract  between  the  lessor  and  the 
underlessee,  so  that  they  have  no  rights  or  liabilities  inter  se  in  respect 
of  the  relationship  of  landlord  and  tenant  in  the  covenants  and  condi- 
tions of  the  lease ;  but,  on  the  other  hand,  the  relationship  of  landlord 
and  tenant  subsists  between  the  underlessor  and  underlessee,  and  the 
former  may  either  sue  or  distrain  for  his  rent.  On  the  other  hand,  if 
the  instrument  purporting  to  be  an  underlease  is  in  fact  an  assign- 
ment, the  party  purporting  to  underlet,  having  in  fact  assigned,  may 
not,  if  he  has  reserved  a  rent,  do  more  than  sue  for  such  rent,  but  may 
not  distrain  for  it  (see  Distress,  Vol.  IV.  p.  627). 

An  underlease  is  liable  to  be  determined  not  only  by  the  effluxion 
of  the  time  for  which  it  was  granted,  but  also  by  the  forfeiture  of  the 
original  lease.  By  virtue  of  the  provisions  of  the  Conveyancing  Act, 
1892,  55  &  56  Vict.  c.  13,  s.  4,  amending  and  extending  sec.  14  of  the 
Conveyancing  Act,  1881,  44  &  45  Vict.  c.  41,  the  Court  is  empowered 
to  protect  underlessees  on  forfeiture  of  the  original  or  superior  lease  by 
making  a  vesting  order,  vesting  the  property  for  the  whole  term  of  the 
lease  or  any  less  term  in  the  underlessee,  upon  .  .  .  conditions  as  to 
execution  of  documents,  payment  of  rent,  costs,  security,  etc.,  but  the 
underlessee  is  not  entitled  to  require  a  lease  to  be  granted  him  for  any 
longer  period  than  he  had  under  his  original  sub-lease.  The  relief  may 
be  granted  either  in  the  lessor's  action  (in  which  case  it  is  asked  for  in 
the  counter-claim  by  the  under-tenant),  or  in  action  brought  by  the 
under-tenant.  By  sec.  5  of  the  amending  Act  both  Acts  are  made  to 
extend  to  agreements  for  leases  where  the  lessee  or  underlessee  is 
entitled  to  have  a  lease  granted  (see  the  meaning  of  this  discussed,  Vol. 
VII.  p.  715). 

The  conditions  on  which  relief  ought  to  be  granted  in  such  cases 
to  an  underlessee  are  considered  in  Wardens,  etc.,  of  Cholmeley  School, 
Highgate  v.  Sewell,  [1894]  2  Q.  B.  906.  The  Court  may,  under  these 
provisions,  grant  relief,  even  in  cases  where  it  would  have  no  power  to 
grant  relief  to  the  lessee  himself.  But  the  jurisdiction  is  to  be  used 
with  caution  and  sparingly,  and  the  underlessee  who  asks  the  Court  to 
exercise  its  discretion  of  granting  relief  must  show  that  he  is  blameless, 
and  has  taken  all  precautions  which  a  reasonably  careful  man  would 
take  (Imray  v.  Oakshette,  [1897]  2  Q.  B.  218;  Gray  v.  Bonsall,   [1904] 
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1  K.  B.  601) ;  see  also  Humphreys  v.  Morten,  [1905]  1  Ch.  739,  for  relief 
given  to  mortgagees  by  subdemise  of  the  under-lease  under  ordinary 
equitable  jurisdiction  and  the  Common  Law  Procedure  Acts. 

See  also  Landlord  and  Tenant,  Vol.  VII.  p.  706 ;  and  as  to  the 
subject  of  relief  from  forfeiture,  ibid.  pp.  712  ^^  seq. 

Under-pinning'. — 1.  Owners  of  lands  have  no  right  at  com- 
mon law  to  under-pin  buildings  on  adjoining  land,  i.e.  to  put  under  such 
buildings  concrete  or  other  support  for  their  foundations.  Any  such 
process  is  technically  a  trespass  to  the  adjoining  land :  and  even  in  the 
case  of  party  walls  under-pinning  is  not  legal,  and  a  liability  arises  if 
any  injury  is  caused  in  doing  it,  or  in  consequence  of  doing  it,  except  in 
cases  where  the  parties  are  co-owners  of  the  structure  under-pinned 
{Standard  Bank  v.  Stohes,  1878,  9  Ch.  D.  68). 

The  question  of  under-pinning  is  distinct  from  questions  as  to  shoring 
or  otherwise  supporting  adjacent  buildings  during  building  operations. 
As  to  the  right  of  adjoining  land  or  buildings  to  support  for  the  land 
where  building  is  proceeding,  see  Hughes  v.  Percival,  1883,  8  App. 
Cas.  443  ;  and  Beven  on  Negligence,  1908  ed.,  419.  These  rules  apply 
throughout  England,  except  in  London,  or  where  varied  by  local  and 
special  Acts. 

2.  Railway  companies  by  their  special  Acts  usually  take  powers  to 
strengthen  or  under-pin  buildings  or  lands  adjoining  their  line,  subject 
to  compensation  ascertainable  under  the  Lands  Clauses  Acts  {Stevens  v. 
Metropolitan  District  Ely.  Co.,  1885,  29  Ch.  D.  60). 

3.  In  London  adjoining  owners  are  entitled  by  statute  not  only  to 
under-pin  party  structures  which  are  out  of  repair,  and  to  raise  and 
under-pin  party  structures,  but  also  to  under-pin  adjoining  owner's 
buildings,  subject  to  compliance  with  certain  prescribed  conditions 
(57  &  58  Vict.  c.  ccxiii.  ss.  87-101).  See  also  Emden's  Building  Statutes, 
1907  ed.,  pp.  514  et  seq. 

The  nature  of  the  materials  to  be  used  in  under-pinning  walls  and 
chimneys  is  prescribed  by  Sched.  1  (prel.),  rule  110,  of  the  Act. 

So  far  as  the  Act  goes  it  supersedes  all  common -law  rights  and 
liabilities  with  respect  to  the  matters  with  which  it  deals,  except  as 
to  liability  for  any  injuries  caused  by  the  operation  (57  &  58  Vict, 
c.  ccxiii.  ss.  87-101). 

Under  Secretary. — See  Secretary  of  Scotland. 

Undertaking". — The  Lands  Clauses  Act,  1845  (see  Lands 
Clauses  Acts),  applies  to  every  "  undertaking  "  authorised  by  any  Act 
thereafter  passed  which  empowers  the  purchase  or  taking  of  lands  for 
such  "  undertaking  "  (s.  1).  A  private  charity  incorporated  by  Royal 
Charter,  e.g.  Sion  College,  and  empowered  by  special  Act  to  take  land 
compulsorily,  is  not  an  "undertaking"  within  the  meaning  of  this 
section  {In  re  Sion  College  ;  Ex  parte  London  Corporation,  1886,  55  L.  T. 
589),  and  it  has  been  held  not  to  apply  to  a  company  established  under 
an  Act,  expressly  stated  not  to  be  a  public  Act,  for  the  erection  of  a 
hotel  (  Wale  v.  Westminster  Palace  Hotel  Co.,  1860,  8  C.  B.  N.  S.  276). 

The  word  receives  special  definition  in  the  Railway  Clauses  Acts, 
1845,  8  &  9  Vict.  c.  20,  s.  2;  Gas  Works  Clauses  Act,  1847, 
10  &  11  Vict.  c.  15,  s.  2;  Markets  and  Fairs  Clauses  Act,  1847, 
10  &  11  Vict.  c.  14,  8.  2;  Waterworks  Clauses  Act,  1847, 10  &  11  Vict. 
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c.  17,  s.  2 ;  Electric  Lighting  Act,  1882,  45  &  46  Vict.  c.  56,  s.  2 ;  and 
the  Telegraph  Acts,  31  &  32  Vict.  c.  110,  s.  3 ;  32  &  33  Vict.  c.  73, 
8.  3 ;  41  &  42  Vict.  c.  76,  s.  2. 

A  debenture  giving  a  charge  on  "the  undertaking  "  of  the  company 
may,  according  to  the  language  employed,  charge  all  the  property  of 
the  company,  as  in  In  re  Panama,  etc..  Royal  Mail  Co.,  1870,  L.  R  5  Ch. 
318,  or  only  the  property  in  existence  at  the  date  of  the  debenture, 
as  in  In  re  New  Clydach  Co.,  1868,  L.  E.  6  Eq.  514.  See  Debenture; 
and  Buckley,  Companies  Acts,  1902  ed.,  pp.  189  et  seq.;  see  also  Stroud, 
Jud.  Diet. 

Underwood. — Generally  speaking,  the  term  " underwood "  is 
"applied  to  a  species  of  wood  which  grows  expeditiously,  and  sends 
up  many  shoots  from  one  stool,  the  root  remaining  perfect  from  which 
the  shoots  are  cut,  and  producing  new  shoots,  and  so  yielding  a  succes- 
sion of  profits  (per  Bayley,  J.,  in  H.  v.  Ferrybridge  Inhabitants,  1823, 
1  Barn.  &  Cress.  383,  384).     See  Timber;  Trees. 

U  n  d  e  r w  r  i  te  r .  — See  Marine  Insurance. 

Undue  Influence. — In  Transactions  inter  vivos. — The 
cases  in  which  gifts  and  other  transactions  will  be  set  aside  in  equity 
on  the  ground  of  undue  influence  may  be  divided  into  two  classes.  In 
the  first  class  of  cases,  where  there  is  no  special  confidential  relation 
between  the  parties,  the  burden  lies  upon  the  person  who  seeks  to  have 
the  transaction  set  aside  of  proving  that  it  was  in  fact  the  result  of 
undue  influence  exercised  by  the  person  against  whom  the  relief  is 
sought  (see  Smith  v.  Kay,  1859,  7  H.  L.  C.  750,  779 ;  11  E.  E.  299 ; 
Allcard  v.  Skinner,  1887,  36  Ch.  D.  145,  171,  181 ;  Hunter  v.  Atkins, 
1832,  3  Myl.  &  K.  113;  40  E.  E.  43;  41  E.  E.  30;  Toker  v.  Toker, 
1862,  31  Beav.  629 ;  54  E.  E.  1283 ;  Rhodes  v.  Bate,  1865,  L.  E.  1  Ch. 
252). 

In  the  second  class  of  cases,  where  the  relations  between  the  parties 
are  such  as  to  raise  a  presumption  that  the  person  obtaining  the  benefit 
of  the  transaction  had  influence  over  the  other — as  in  the  case  of  trans- 
actions between  solicitor  and  client,  guardian  and  ward,  parent  and 
child,  trustee  and  cestui-que  trust,  and  other  persons  between  whom  a 
confidential  relation,  calculated  to  give  the  one  influence  over  the  other, 
is  shown  to  exist — the  burden  of  proving  the  validity  of  the  transaction 
lies  upon  the  person  obtaining  the  benefit  of  it,  and  in  whom  the 
influence  is  vested ;  and  the  nature  of  the  evidence  which  is  required 
for  this  purpose  depends  upon  the  nature  of  the  influence,  the  character 
of  the  transaction,  and  the  other  circumstances  of  the  particular  case 
(see  Huguenin  v.  Baseley,  1807,  14  Ves.  Jun.  273 ;  33  E.  E.  526 ;  9  E.  E. 
148,  276 ;  Hatch  v.  Hatch,  1804,  9  Ves.  Jun.  292 ;  32  E.  E.  615 ;  7  E.  E. 
195 ;  Smith  v.  Kay,  Allcard  v.  Skinner,  and  Rhodes  v.  Bate,  cited  supra). 
The  Court  will  not  set  aside  gifts  of  trifling  amount  merely  because  of 
the  existence  of  a  confidential  relation  between  the  donor  and  donee, 
unless  some  proof  of  the  actual  exercise  of  undue  influence  by  the  donee 
be  given.  But  where  a  confidential  relation  exists,  and  "  the  gift  is  so 
large  as  not  to  be  reasonably  accounted  for  on  the  ground  of  friendship, 
relationship,  charity,  or  other  ordinary  motives,"  the  donee  will  not  be 
permitted  to  retain  it  unless  he  can  satisfy  the  Court  that  the  donor 
had  competent  and  independent  advice ;  that  he  was  really  a  free  agent, 
VOL.  XIV.  24 
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capable  of  exercising  an  independent  will  on  the  matter ;  and  that  the 
gift  was  "  the  pure,  voluntary,  well-understood  act  of  his  mind  "  (Allcard 
V.  Skinner,  1887,  36  Ch.  D.  171,  181,  185 :  Bhodes  v.  Bate,  1865,  L.  E. 
1  Ch.  252,  257;  Huguenin  v.  Baseley,  1807,  14  Ves.  Jun.  273,  296; 
33  E.  R.  526;  9  R  E,  148,  276).  "The  relief  stands  upon  a  general 
principle,  applying  to  all  the  variety  of  relations  in  which  dominion 
may  be  exercised  by  one  person  over  another ; "  and  it  is  granted  on 
principles  of  general  public  policy  {Dent  v.  Bennett,  1839,  4  Myl.  &  C. 
269,  277;  41  E.  E.  105;  48  E.  E.  94;  Morley  v.  Loughnan,  [1893]  1  Ch. 
736;  Maccabe  v.  Husseij,  1831,  2  Dow  &  C.  440). 

In  the  leading  case  of  Huguenin  v.  Baseley,  1807,  14  Ves.  Jun.  273 ; 
9  E.  E.  148,  276,  a  voluntary  settlement  made  by  a  widow  in  favour 
of  the  defendant,  a  clergyman,  and  his  family,  without  any  power  of 
revocation,  was  set  aside,  the  defendant  having  as  a  friend  undertaken 
the  management  of  the  plaintiffs  property  and  affairs,  and  not  being 
able  to  satisfy  the  Court  that  she  fully  understood  the  nature,  effect, 
and  consequences  of  the  settlement,  which  in  the  position  he  occupied 
it  was  his  duty  to  communicate  to  her.  In  GriffitJis  v.  Bobbins,  1818, 
3  Madd.  Ch.  191 ;  56  E.  E.  480,  a  deed  of  gift  by  which  the  donor 
settled  all  his  property,  subject  to  a  life  interest,  on  his  niece  and  her 
husband,  in  whom  he  had  entire  trust  and  confidence,  was  ordered  to 
be  cancelled,  as  having  been  obtained  by  undue  injfluence,  the  donor 
being  eighty-four  years  of  age  and  nearly  blind,  and  the  defendants 
having  failed  to  discharge  the  burden  of  proof  which  their  position  cast 
upon  them.  In  Harvey  v.  Mount,  1845,  8  Beav.  439;  50  E.  E.  172;  68 
E.  E.  146,  a  voluntary  settlement  by  a  younger  sister,  chiefly  in  favour 
of  her  eldest  sister,  who  had  obtained  great  influence  over  her,  was  set 
aside,  the  settlement  being  very  improvident,  and  the  settlor  having  had 
no  independent  professional  assistance  and  advice  (see  also  Sharp  v. 
Leach,  1862,  31  Beav.  491 ;  54  E.  E.  1229 ;  Gmitts  v.  Ackivorth,  1869, 
L.  E.  8  Eq.  558).  In  Dent  v.  Bennett,  1839,  4  Myl.  &  C.  269 ;  41  E.  E. 
105 ;  48  E.  E.  94,  a  contract  by  which  a  patient,  who  was  eighty-five 
years  old,  agreed  to  pay  his  medical  attendant  £25,000  for  medical  and 
surgical  assistance  during  the  remainder  of  his  life,  was  set  aside  in 
favour  of  the  executors,  on  the  ground  that  his  signature  to  the  contract 
must  have  been  obtained  by  fraud  or  undue  influence.  So  if  a  person 
obtain  securities,  without  consideration,  from  a  lady  to  whom  he  is 
engaged  to  be  married,  the  nature  of  the  relationship  between  the 
parties  is  such  as  to  throw  on  him  the  burden  of  proving  the  absence  of 
undue  influence  on  his  part  {Cobbett  v.  Brock,  1854,  20  Beav.  524;  52 
E.  E.  706 ;  and  see  Lovesy  v.  Smith,  1880,  15  Ch.  D.  655).  [It  was  held 
by  Cozens-Hardy,  J.,  in  Barron  v.  Wills,  [1899]  2  Ch.  578,  that  the 
doctrine  of  Huguenin  v.  Baseley,  ubi  supra,  does  not  apply  to  husband  and 
wife.     The  decision  was  reversed  on  another  point,  [1900]  2  Ch.  121.] 

As  to  Solicitor  and  Client,  see  article  Solicitor,  Vol.  XIIL,  at  pp.  453 
et  seq.;  FIDUCIARY  Eelationship  ;  {Barron  v.  Wills,  [1900]  2  Ch.  121; 
[1902]  A.  C.  271]. 

As  to  Parent  and  Child,  see  Parent  and  Child,  Vol.  X.,  at  p.  281 ; 
Family  Arrangement  ;  Fiduciary  Eelationship  ;  [also  Witte  v.  Addi- 
son, 1899,  80  L.  T.  207]. 

As  to  Guardian  and  Ward,  and  Beligions  Influence,  see  Fiduciary 
Eelationship;  [also  Powell  v.  Powell,  [1900]  1  Ch.  243;  approved  in 
Wright  v.  Carter,  [1903]  1  Ch.  27].  See  also  article  Moneylenders 
Act,  1900. 
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Delay  and  Acquiescence. — Mere  delay  in  taking  proceedings  is  not  of 
itself  a  bar  to  relief  on  the  ground  of  undue  influence ;  and  so  long  as 
the  influence  which  is  the  foundation  of  the  right  to  have  a  gift  or 
transaction  set  aside  continues,  lapse  of  time  does  not  affect  that  right 
{Sharp  V.  Leach,  1862,  31  Beav.  491;  54  E.  E.  1229;  Hatch  v.  Hatch, 
1840,  9  Ves.  Jun.  292;  32  E.  R  615;  7  K  R  195).  But  a  gift  or 
transaction  which  is  the  result  of  undue  influence  is  not  void,  but  only 
voidable,  and  the  party  having  the  right  to  avoid  it  may,  if  he  thinks 
fit,  after  he  has  been  completely  removed  from  the  control  and  influence 
■of  the  other  party,  elect  to  confirm  it ;  and  if  proceedings  are  not  taken 
for  the  purpose  of  setting  aside  the  gift  or  transaction  within  a  reason- 
a,ble  time  after  the  confidential  relation  from  which  the  influence  arises 
has  ceased  to  exist,  an  election  to  confirm  it  may  be  implied  {Allcard 
V.  Skinner,  1887,  36  "Ch.  D.  145 ;  Mitchell  v.  Homfray,  1882,  8  Q.  B.  D. 
587 ;  Wright  v.  Vanderplank,  1856,  8  De  G.,  M.  &  G.  133 ;  44  E.  K. 
340;  Wentworth  v.  Lloyd,  1864,  10  H.  L.  C.  589;  11  E.  E.  1154; 
De  Montmorency  v.  Devereux,  1840,  7  01.  &  Fin.  188 ;  and  see  AcQUiES- 
•cence). 

How  far  Ground  for  Belief  against  Third  Persons. — Where  a  deed  is 
executed  under  circumstances  which  raise  an  inference  that  its  execu- 
tion was  the  result  of  undue  influence,  such  inference  operates  not  only 
.against  the  person  able  to  exercise  the  influence,  but  also  against  every 
volunteer  claiming  under  him,  and  every  person  claiming  under  him 
with  notice  of  the  equity  thereby  created,  or  with  notice  of  the 
circumstances  from  which  the  Court  infers  the  equity.  But  it  does 
not  operate  against  a  purchaser  for  value  who  is  not  shown  to  have 
taken  with  such  notice  of  the  circumstances  under  which  the  deed  was 
■executed  (per  Fry,  J.,  in  Bainlrigge  v.  Browne,  1881,  18  Ch.  D.  188,  197 ; 
and  see  Blackie  v.  Clark,  1852,  15  Beav.  595;  51  E.  R  669).  And 
where,  in  a  transaction  between  father  and  child,  a  solicitor  purports 
to  act  on  behalf  of  the  child,  a  purchaser  for  value  is  entitled  to 
Assume  that  the  solicitor  has  given  the  child  proper  advice,  even  if 
he  knows  that  the  same  solicitor  is  acting  on  behalf  of  the  father 
{ihid.;  and  see  Thornher  v.  Sheard,  1850,  12  Beav.  589;  50  E.  R  1186; 
Colhett  V.  Brock,  1855,  20  Beav.  524 ;  52  E.  R  706). 

In  Testamentaky  Dispositions. — The  rules  of  equity  with  regard 
to  the  burden  of  proof  in  the  case  of  gifts  inter  vivos,  which  are 
alleged  to  have  been  the  result  of  undue  influence,  do  not  apply  to 
testamentary  gifts;  and  the  influence  which  is  undue  in  the  case  of 
gifts  inter  vivos  is  very  different  from  what  is  required  to  invalidate 
a  will.  The  burden  of  proving  undue  influence  in  order  to  set  aside 
a  will  is  always  on  the  party  alleging  it,  and  it  must  be  influence 
of  such  a  nature  as  to  amount  to  coercion  or  fraud — 

"  influence  which  can  justly  be  described,  by  a  person  looking  at  the  matter 
judicially,  to  have  caused  the  execution  of  a  paper  pretending  to  express  the 
testator's  mind,  but  which  really  did  not  express  his  mind,  but  expressed 
something  else,  something  which  he  did  not  really  mean  "  {Boyse  v.  Ross- 
horouqh,  1856,  6  H.  L.  C.  2,  34;  10  E.  R  1192 ;  Wingrove  v.  Wingrove,  1885, 
11  P.  D.  81 ;  Parfitt  v.  Lawless,  1872,  L.  R  2  P.  &  D.  462 ;  Ashwell  v.  Lrnii, 
1850,  L.  R  2  P.  &  D.  477). 

"The  natural  influence  of  the  parent  or  guardian  over  the  child, 
the  husband  over  the  wife,  or  the  attorney  over  the  client,  may 
lawfully  be  exerted  to  obtain  a  will  or  legacy,  so  long  as  the.  testator 
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thoroughly  understands  what  he  is  doing,  and  is  a  free  agent.  There 
is  nothing  illegal  in  the  parent  or  husband  pressing  his  claims  on  a 
child  or  wife,  and  obtaining  a  recognition  of  those  claims  in  a  legacy, 
provided  that  that  persuasion  stop  short  of  coercion"  {per  Lord 
Penzance  in  Parfitt  v.  Lawless,  supra;  and  see  Walker  v.  Smith,  1861, 
29  Beav.  394 ;  54  E.  E.  680 ;  Hindson  v.  Weatherill,  1854,  5  De  G., 
M.  &  G.  301 ;  43  E.  E.  886).  It  is  not,  however,  necessary  that 
there  should  be  actual  violence  used,  or  even  threatened. 

"The  conduct  of  a  person  in  vigorous  health  towards  one  feeble  in  body, 
even  though  not  unsound  in  mind,  may  be  such  as  to  excite  terror  and  make 
him  execute  as  his  will  an  instrument  which,  if  he  had  been  free  from  such 
influence,  he  would  not  have  executed.  Imaginary  terrors  may  have  been 
created  sufficient  to  deprive  him  of  free  agency.  .  .  .  So  as  to  fraud.  If  a 
wife,  by  falsehood,  raises  prejudices  in  the  mind  of  her  husband  against 
those  who  would  be  the  natural  objects  of  his  bounty,  and  by  contrivance 
keeps  him  from  intercourse  with  his  relatives,  to  the  end  that  these  impres- 
sions which  she  knows  he  had  thus  formed  to  their  disadvantage  may  never 
be  removed,  such  contrivance  may,  perhaps,  be  equivalent  to  positive  fraud, 
and  may  render  invalid  any  will  executed  under  false  impressions  thus  kept 
alive"  {fer  Lord  Cranworth  in  Boyse  v.  Rosshorough,  1857,  6  H.  L.  C.  49  ;  10 
E.  E.  1192  ;  and  see  Allen  v.  M'Fherson,  1845,  1  H.  L.  C.  191,  207 ;  9  E.  E. 
727 ;  73  E.  E.  30;  Barry  v.  Butlin,  1838,  2  Moo.  P.  C.  480 ;  12  E.  E.  1089 ; 
46  E.  E.  123). 

[See  also  Brown  v.  Fisher,  1890,  63  L.  T.  465 ;  Fulton  v.  Andrew,. 
1875,  L.  E.  7  H.  L.  448  ;  Tyrrell  v.  Fainton,  [1894]  P.  151 ;  Baudains 
V.  Richardson,  [1906]  A.  C.  169  ;  and  as  to  payment  of  costs  of  resisting 
probate,  where  there  is  a  primd  facie  of  undue  influence,  out  of  the 
estate,  Wilson  v.  Bassil,  [1903]  P.  239.] 

[Authorities. — Pollock  on  Contracts,  7th  ed.,  pp.  600  et  seq. ;  May 
on  Fraudulent  and  Voluntary  Dispositions,  pp.  480-509;  White  and 
Tudor's  Leading  Cases  in  Equity,  7th  ed.,  vol.  i.  pp.  247  et  seq^ 

Undue  Influence  (at  Elections).— See  CoRRUPr 
Practices. 

Undue  Preference.— See  Eailway. 

Unemployed  Workmen.— By  the  Unemployed  Workmen 
Act,  1905,  5  Edw.  vii.  c.  18  (which  was  to  be  in  force  for  three  years, 
but  was  renewed  until  the  end  of  the  year  1909  by  the  Expiring  Laws 
Continuance  Act,  1908),  in  proper  cases  unemployed  workmen  may  be 
assisted  by  finding  work  for  them  out  of  public  funds. 

For  the  purposes  of  the  Act  there  is  established  in  London — 
A  Distress  Committee  of  the  Council  of  every  Metropolitan  Borough.. 
This  consists  of  (1)  members  of  the  Council,  (2)  Guardians  of  the  Union 
wholly  or  partly  within  the  borough  area,  and  (3)  persons  experienced 
in  the  relief  of  distress.  There  is  also  a  Central  Body  for  the  whole  of 
the  London  administrative  county,  which  consists  of  (1)  members  of 
and  selected  by  the  Distress  Committees,  (2)  members  of  and  selected 
by  the  London  County  Council,  (3)  co-opted  members,  and  (4),  if  th& 
proper  order  provides,  persons  nominated  by  the  Local  Government 
Board.  Co-opted  and  nominated  members  of  the  body  are  not  to  exceed 
one-fourth  of  its  total  numbers,  and  one  at  least  of  its  members  must  be- 
a  woman. 
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The  functions  of  the  Distress  Committee  are  as  follows: — (1)  To 
make  themselves  acquainted  with  the  conditions  of  labour  in  their  area ; 
(2)  on  reference  by  the  Central  Body  to  inquire  into  and  to  discriminate 
between  applications  made  by  unemployed  workmen.  No  application 
may  be  entertained  on  behalf  of  any  person  who  has  not  been  resident 
in  London  for  the  twelve  months  preceding  his  application. 

In  dealing  with  applications  the  Committee  must  consider  the 
following  questions : — (1)  Is  the  applicant  honestly  desirous  of  obtaining 
work  ?  (2)  Is  he  unable  to  obtain  work  from  temporary  causes  outside 
his  control  ?  (3)  Is  the  case  more  suitable  for  treatment  under  the  Act 
than  under  the  Poor  Law  ?  If  the  answers  to  these  questions  are  satisfac- 
tory the  Committee  may  endeavour  to  find  work  for  the  applicant,  or  if  his 
case  be  more  suitable  for  consideration  by  the  Central  Body,  refer  him 
to  it.  In  any  case,  a  Distress  Committee  may  incur  no  expense  in  pro- 
viding work  for  unemployed  persons — such  being  one  of  the  functions 
reserved  to  the  Central  Body. 

It  is  the  duty  of  the  Central  Body  to  co-ordinate  the  action  of  the 
Distress  Committees,  and  to  aid  them  in  the  establishment  and  taking 
over  of  labour  exchanges  and  employment  registers,  and  by  collecting 
information  and  otherwise.  In  dealing  with  any  case  the  Central  Body 
may  either  (1)  emigrate  any  person  (and  his  dependants)  to  any  other 
area,  or  (2)  contribute  towards  the  provision  of  temporary  work  until 
the  workman  is  in  a  position  to  obtain  regular  work,  or  other  means  of 
supporting  himself. 

Expenses  are  paid  out  of  a  fund  under  the  control  of  the  Central 
Body,  contributions  to  which  are  (1)  voluntary  or  (2)  the  results  of 
a  levy  on  the  council  of  each  metropolitan  borough  in  proportion  to 
its  rateable  value.  This  rate  may  not  exceed  one  halfpenny  in  the 
pound,  but  the  Local  Government  has  the  power  to  increase  the  rate 
up  to  one  penny  in  the  pound. 

The  London  provisions  of  the  Act  are  applied  to  the  City  of  London  as 
if  this  were  a  metropolitan  borough,  and  the  Local  Government  Board 
may,  on  the  application  of  the  council  of  any  borough  or  district  near  to 
or  adjoining  London,  extend  such  London  provisions,  so  as  to  make  such 
district  or  borough,  for  the  purposes  of  this  Act,  a  metropolitan  borough. 

Outside  London. — Municipal  boroughs  and  urban  districts  whose 
population,  according  to  the  last  census,  for  the  time  being,  was  not  less 
than  fifty  thousand,  are  required  to  have  distress  committees,  which  are 
to  be  established  by  order  of  the  Local  Government  Board.  Boroughs 
or  districts  of  population  exceeding  ten  thousand  may,  on  application  to 
and  with  the  consent  of  the  Local  Government  Board,  erect  distress 
committees.  Notwithstanding  the  above  provisions,  the  Local  Govern- 
ment Board  may,  on  its  own  motion,  or  on  application  by  any  county, 
borough,  or  district  council  or  board  of  guardians,  erect  in  a  county 
machinery  similar  to  that  of  London.  Where  no  such  scheme  has  been 
established  in  a  county,  the  County  Council  must  establish  a  special 
Distress  Committee  composed  of  members  of  the  Council  and  co-opted 
members,  not  exceeding  one-fourth  of  the  total  numbers  of  the  com- 
mittee. The  duties  of  this  committee  are  similar  to  those  of  the  dis- 
tress committees  already  referred  to.  These  committees  have  similar 
duties  and  functions  to  those  possessed  by  the  London  Committees  and 
Central  Body  combined. 

By  sec.  1  (7)  of  the  Act  the  provision  of  temporary  work  or  other 
assistance  for  any  person  under  the  Act  does  not  disentitle  him  to  be 
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registered  or  to  vote  as  a  parliamentary,  county,  or  parochial  elector,  or 
as  a  burgess. 

Under  the  Act  the  Local  Government  Board  has  power  to  issue 
regulations  prescribing  the  procedure,  etc.,  of  Central  Bodies  and 
Distress  Committees.  The  first  Order  issued  bears  date  September  20, 
1905,  and  is  termed  The  Organisation  (Unemployed  Workmen)  Estab- 
lishment Order,  1905.  It  deals  with  the  constitution  of  Distress  Com- 
mittees, the  selection  and  appointment  of  their  members,  their  terms 
of  office,  casual  vacancies,  the  constitution  of  the  Central  Body, 
its  meetings,  and  procedure.  The  above  Order,  slightly  amended  by 
another  Order  of  1905  (No.  1105),  relates  only  to  London.  The  Urban 
Distress  Committees  (Unemployed  Workmen)  Order,  1905  (No.  1035), 
deals  with  areas  outside  London.  The  Local  Government  Board  does 
not  yet  appear  to  have  made  any  use  of  its  power  of  nomination  to 
membership  of  Distress  Committees.  The  Regulations  (Organisation  for 
Unemployed)  Order,  1905  (No.  1071),  dated  October  10, 1905,  prescribes 
generally  the  conditions  under  which  assistance  may  be  granted,  lays 
down  the  conditions  under  which  emigration  and  removal  may  be 
carried  out,  and  the  conditions  under  which  a  Central  Body  may  provide 
or  contribute  towards  the  provision  of  work  under  the  Act.  The  com- 
mittees are  required  to  keep  record  papers,  indexes,  and  registers. 
Power  is  given  to  conduct  labour  exchanges  and  for  the  establishment 
of  farm  colonies,  but  the  consent  of  the  Local  Government  Board  must 
first  be  obtained.  Power  is  given  to  purchase  land,  to  receive  donations, 
and  to  borrow  money.  The  order  prescribes  what  is  termed  a  "  record  " 
paper,  but  in  this  respect  has  been  amended  and  replaced  by  the 
Regulations  (Organisation  for  Unemployed),  1906,  Record  Paper 
Amendment,  1906  (No.  6),  dated  January  13,  1906.  The  record  paper 
details  the  information  which  committees  are  required  to  extract  from 
all  applicants  for  assistance  as  to  themselves  and  their  dependants. 
The  form  of  the  financial  statement  which  distress  committees  having 
the  power  of  a  central  body  are  required  to  submit  to  district  auditors 
is  prescribed  in  an  Order  of  the  Local  Government  Board,  dated 
June  13,  1906  (No.  454).  See  also  the  Unemployed  Workmen  Regu- 
lations (Organisation  for  Unemployed),  Second  Series,  1908,  dated 
November  17,  1908.  Recent  parliamentary  papers  on  the  working  of 
the  Act  are  a  return  "as  to  the  proceedings  of  Distress  Committees 
in  England  and  Wales,  etc.,  during  the  year  ended  March  31,  1907 
{Pari.  Pa'p.,  1907,  No.  326),  and  for  the  year  ended  March  31,  1908 
{Pari  Pap.,  1908,  No.  173)." 

Unexpired  Residue. — Lessee  or  assignee  for  "the  un- 
expired residue  of  a  term,  originally  created  for  not  less  than  sixty 
years"  within  sec.  5  of  the  Representation  of  the  People  Act,  1867, 30  & 
31  Vict.  c.  102  (see  Trotter  v.  Watson,  1869,  L.  R.  4  C.  P.  434). 

Unfit. — See  Pit;  and  Will,  Judicial  Glossary. 

Uniformity,  Acts  of. — Prior  to  the  Reformation  no  attempt 
was  made  on  the  part  of  either  the  State  or  the  Church  to  enforce  a 
uniformity  of  public  worship.  In  fact,  such  a  uniformity  of  services  was 
contrary  to  the  tradition  both  of  the  Primitive  and  of  the  Mediaeval 
Church.  The  bishop  of  each  diocese  possessed  in  these  times  the  jus 
liturgicum,  which  gave  him  a  right  to  authorise  such  services. 
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The  object  of  the  Acts  of  Uniformity  was  not  merely  to  enforce  a 
uniformity  of  religious  services  in  the  Church  throughout  the  country, 
but  to  enforce  the  attendance  of  the  laity  at  such  services  by  civil 
penalties.  So  far  as  the  last  of  these  two  objects  is  concerned,  the  pro- 
visions in  the  Acts  of  Uniformity  which  deal  with  them  are  either 
repealed  or  obsolete,  and  this  portion  of  the  subject  does  not  therefore 
call  for  more  than  a  mention  (see  on  the  subject,  Burn's  Ecclesiastical 
Law,  vol.  iii.  pp.  404-408).  So  far  as  these  Acts,  however,  regulate  the 
service  of  the  Church,  they  are  still  actively  in  force.  It  may  here  be 
mentioned  that  in  modern  times  the  view  has  been  put  forward  that 
notwithstanding  these  Acts  the  Bishops  of  the  Church  of  England  still 
retain  the  jus  liturgicum,  and  can  therefore  vary  the  provisions  of  these 
Acts.  The  view  has  not  commended  itself  to  the  Eoyal  Commission 
on  Ecclesiastical  Discipline  (see  Eeport,  pp.  10  and  11),  whose  observa- 
tions on  the  subject  are  subsequently  quoted. 

The  following  is  a  Hst  of  the  Acts  of  Uniformity  : — Book  of  Common 
Prayer  Act,  1548,  2  &  3  Edw.  vi.  c.  1 ;  Uniformity  of  Common  Prayer, 
etc.,  Act,  1551-2,  5  &  6  Edw.  vi.  c.  1 ;  Act  of  Uniformity,  1558-9, 1  Eliz. 
c.  2 ;  Book  of  Common  Prayer  Act  of  Uniformity,  1662,  14  Chas.  ii.  c.  4. 

The  first  of  these  Acts  was,  unlike  its  three  successors,  merely  aimed 
at  enforcing  the  use  of  the  Prayer-Book,  which  it  established,  upon  the 
clergy.  This  Act  (as  to  which,  further,  see  article  Peayer-Book),  after 
stating  in  the  preamble  that  there  had  previously  existed  a  variety  of 
uses,  and  that  to  the  intent  that  a  quiet,  uniform,  and  godly  order  should 
be  had  concerning  the  premises,  and  if  the  Book  of  the  Common  Prayer 
and  Administration  of  the  Sacraments  and  other  Rites  and  Ceremonies 
of  the  Church,  after  the  use  of  the  Church  of  England,  had  been  pre- 
pared by  the  Archbishop  of  Canterbury  and  other  bishops  and  learned 
men  under  the  King's  appointment,  proceeded  to  enact  that  all  and 
singular  the  ministers  in  any  cathedral  or  parish  church  or  other  place 
within  this  realm  shall  be  bounden  to  say  and  use  the  Matins,  Even- 
song, celebration  of  the  Lord's  Supper,  commonly  called  the  Mass,  and 
administration  of  each  of  the  sacraments,  and  all  their  common  and  open 
prayer,  in  such  form  and  order  as  is  mentioned  in  the  same  book,  and 
none  other  or  otherwise. 

Penalties. — Sec.  2  penalises  the  refusal  by  ministers  to  use  the 
Common  Prayer-Book,  or  the  use  by  them  of  other  rite,  ceremony, 
order,  form,  or  any  preaching,  declaring,  and  speaking  anything  in 
derogation  or  depraving  of  the  said  book :  first  offence,  loss  of  profits 
from  benefice  for  a  year,  and  imprisonment  for  six  months;  second, 
one  year's  imprisonment  and  deprivation  of  all  benefices;  third, 
imprisonment  for  life;  and  with  regard  to  persons  not  beneficed,  the 
penalty  shall  be,  for  the  first  offence,  six  months'  imprisonment;  and 
for  a  second  offence,  imprisonment  for  life.  Sec.  3  imposes  on  any 
person  or  persons  whatsoever,  by  words,  songs,  or  tunes  depraving  or 
despising  the  Book  of  Common  Prayer,  or  compelling  or  procuring  the 
use  of  any  other  form,  or  interrupting  the  minister  using  the  same — 
for  the  first  offence,  a  penalty  of  £10 ;  second,  a  penalty  of  £20 ;  third, 
forfeiture  of  goods  and  imprisonment  for  life ;  and  in  default  of  payment, 
three  months'  imprisonment ;  and  for  second  offence,  six  months'  im- 
prisonment. Sec.  4  gives  the  judges  of  oyer  and  terminer  and  judges  of 
assize  power  to  hear  and  determine  offences  against  the  Act ;  and  sec.  5 
allows  every  archbishop  and  bishop  to  associate  himself  with  such  judges 
at  any  general  sessions  held  in  his  diocese  for  the  determination  of  such 
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offences,  but  reserves  power  for  the  ecclesiastical  Courts  to  deal  with 
offences  under  the  Act.  In  fact,  no  use  has  been  made  in  modern 
times  of  the  power  to  deal  with  offences  under  the  Acts  of  Uniformity  at 
the  assizes,  judges  since  the  eighteenth  century  having  discouraged  such 
attempts ;  matters  arising  under  them  being  dealt  in  the  ecclesiastical 
Courts  under  the  Church  Discipline  Act,  1840,  3  &  4  Vict.  c.  86,  and  the 
Public  Worship  Regulation  Act,  1874,  37  &  38  Vict.  c.  85.  The  Uni- 
formity of  Common  Prayer  Act,  1551-2,  established  the  second  Prayer 
Book  of  Edw.  VI.  Sec.  4  provides  that  the  Act  2  &  3  Edw.  vi.  c.  1,  should 
continue  in  force  for  the  purpose  of  enforcing  the  use  of  this  Book. 

The  Act  of  Uniformity,  1558-9,  1  Eliz.  c.  2  (as  to  the  historical  cir- 
cumstances which  led  to  its  passing,  see  article  Peayer-Book),  repeals 
the  Statute  1  Mary,  stat.  2,  c.  2,  so  far  as  it  concerns  the  second  Prayer- 
Book  of  Edward  vi.,  and  the  services,  rites,  and  ceremonies  contained  in 
the  same  (the  remainder  of  this  Act  being  repealed  by  the  now  repealed 
1  Jas.  I.  c.  25,  8.  8),  and  confirms  the  Prayer-Book  as  therein  altered. 
It  generally  follows  the  Act  2  &  3  Edw.  vi.  c.  1 ;  but  the  penalties  are 
more  severe,  being  for  the  first  offence  the  profit  of  "  spiritual  benefices 
or  promotions  "  for  one  year  and  imprisonment  for  six  months ;  for  the 
second,  imprisonment  for  a  year  and  deprivation  of  all  spiritual  promo- 
tions ;  for  the  third,  deprivation  of  all  spiritual  promotions  and  imprison- 
ment for  life.  In  the  case  of  a  person  having  no  spiritual  promotions, 
for  a  first  offence,  imprisonment  for  a  year,  and  for  a  second,  for  life. 

The  power  of  the  ecclesiastical  Courts  to  deal  with  offences  under 
this  Act  and  similar  provisions  in  respect  to  the  trial  of  such  offences 
at  the  assizes  as  are  contained  in  2  &  3  Edw.  vi.  c.  1,  are  here  inserted 
(ss.  4,  5,  6). 

The  Caroline  Act  of  Uniformity,  13  &  14  Car.  ii.  c.  4, 1662,  is  the  Act 
by  which  the  divine  service  of  the  Church  of  England  has  ever  since 
been  regulated.  This  Act  proceeds  (s,  11)  to  enact  that  all  ministers  in 
all  cathedral,  collegiate,  or  parish  churches  or  chapels,  or  other  places 
of  public  worship  in  England,  Wales,  and  Berwick-upon-Tweed,  shall 
be  bound  to  say  morning  and  evening  and  all  other  public  prayer, 
and  administer  the  sacraments,  according  to  the  forms  contained  in  the 
revised  Prayer-Book,  which  is  annexed  to  the  Act,  and  is  in  fact  the 
present  Book  of  Common  Prayer,  except  for  the  different  names  of  the 
Sovereign  and  members  of  the  Royal  Family,  which  may  be  altered  from 
time  to  time  by  lawful  authority  (s.  21).  See,  further,  ss.  3,  5,  6,  7,  15, 
17,  and  34  &  35  Vict.  c.  26.  Sec.  20  of  this  Act  provides  that  the  good 
laws  and  statutes  of  the  realm  now  in  force  for  the  establishing  of 
uniformity  shall  remain  in  force  to  establish  the  Prayer  Book  annexed 
to  this  Act.  Religious  services  in  the  College  chapels  of  Oxford,  Cam- 
bridge and  Durham  are  now  regulated  by  the  University  Tests  Act,  1871, 
34  &  35  Vict.  c.  26,  s.  5.  The  Prayer-Book  (Table  of  Lessons)  Act,  1871, 
34  &  35  Vict.  c.  36,  amends  the  Table  of  Lessons  and  Psalter  in  the 
Prayer-Book  of  1662,  and  gives  to  the  Ordinary  in  the  schedule  power 
on  occasions  approved  by  him  to  vary  the  same.  The  occasions 
whereon  this  power  is  given  shall  be  "  all  occasions  whereon  the  Ordinary 
shall  judge  that  such  alteration  will  tend  to  edification." 

The  Act  of  Uniformity  Amendment  Act,  1872,  35  &  36  Vict.  c.  35, 
provides  a  shortened  form  of  morning  and  evening  prayer,  which  (s.  2) 
may  on  any  day  except  Sunday,  Christmas  Day,  Ash  Wednesday,  and 
Good  Friday  be  used  in  a  cathedral  in  addition  to  and  in  a  church  in 
lieu  of  the  order  for  morning  and  evening  prayer. 
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Sec.  3  provides  that  upon  special  occasions,  approved  by  the  Ordinary, 
there  may  be  used  in  any  cathedral  or  church  a  special  form  of  service 
approved  by  the  Ordinary,  so  that  there  be  not  introduced  into  it  any- 
thing except  anthems  or  hymns  which  does  not  form  part  of  the  Holy 
Scriptures  or  Book  of  Common  Prayer. 

Sec.  4  permits,  in  addition  to  the  service  legally  required,  "  an  addi- 
tional form  of  service  on  Sundays  and  Holy  Days  varying  from  any  form 
prescribed  by  the  Book  of  Common  Prayer  on  any  Sunday  or  Holy  Day 
in  any  cathedral  or  church,"  so  that  there  be  not  introduced  into  such 
additional  service  any  portion  of  the  order  of  the  administration  of 
the  Lord's  Supper  or  Holy  Communion,  or  anything  except  anthems 
or  hymns  which  does  not  form  part  of  Holy  Scriptures  or  the  Book 
of  Common  Prayer,  and  so  that  such  form  of  service  and  the  mode  in 
which  it  is  used  is  for  the  time  being  approved  by  the  Ordinary. 

Two  different  constructions  have  been  placed  on  these  provisions,  the 
meaning  of  which  has  not  as  yet  been  judicially  determined : 

(1)  That  the  services  so  authorised  must  reproduce  the  exact  words 
of  Holy  Scriptures  and  the  Book  of  Common  Prayer. 

(2)  That  the  provisions  of  the  Act  are  sufficient  to  cover  services 
which  conform  in  spirit  to  the  Holy  Scriptures  and  the  Book  of 
Common  Prayer,  although  their  language  is  not  strictly  taken  from 
either,  and  that  permission  to  use  such  service  may  be  given  by  the 
bishop  of  the  diocese.  This  last  mentioned  view  failed,  however,  to 
commend  itself  to  the  Royal  Commission  on  Ecclesiastical  Discipline. 
As  to  this  clause  the  Report  of  the  Commission  on  Ecclesiastical  Discipline 
observes,  "There  cannot,  in  our  opinion,  be  any  doubt  that  the 
Acts  of  Uniformity  bind  the  bishops  as  well  as  other  clergymen,  and 
that  the  law  does  not  recognise  any  right  in  a  bishop  to  override  the 
provisions  as  to  services,  rites,  and  ceremonies  contained  in  those  Acts. 
It  is  enough  to  say  that  though  the  bishops  have  from  time  to  time  used 
a  certain  liberty  of  action,  with  a  view  to  relax  the  stringency  of  the 
Acts  of  Uniformity,  it  does  not  appear  to  us  that  there  is  any  legal 
ground  for  assuming  that,  apart  from  statutory  provision,  the  bishop  of 
a  diocese  has  an  inherent  right  to  dispense  the  clergy  from  observing 
the  provisions  of  these  Acts  {Royal  Commission  on  Ecclesiastical  Discipline, 
pp.  10,  11). 

Sec.  5  declares  that  the  Morning  Prayer,  the  Litany,  and  the  Holy 
Communion  may  be  used  as  separate  services. 

The  exact  construction  of  the  Acts  of  Uniformity  has  been  a  matter 
of  some  controversy.  It  was  laid  down  in  Rex  v.  Sparkes,  1686,  3  Mod. 
77,  that  in  an  indictment  under  the  Elizabethan  Act  of  Uniformity  that 
against  a  defendant,  under  1  Eliz,  c,  2,  such  indictment  shall  state  that 
he  used  "other  forms  and  other  prayers  in  place  of  these  enjoined 
under  the  Acts  of  Uniformity,  and  that  the  latter  were  neglected  by 
him."  It  was  not  enough  to  state  that  he  actually  used  other  forms  or 
prayers.  Their  judgment,  it  will  be  seen,  takes  a  very  broad  view  of 
the  effect  of  the  Acts  of  Uniformity.  Sir  Robert  Phillimore,  Dean  of 
Arches,  expressed  the  view  in  Martin  v.  Mackonochie  (1868,  L,  R,  2  A. 
&  E.  117),  that  the  case  was  not  worthy  of  much  attention  {ibid., 
p.  148).  The  general  view  of  the  Judicial  Committee  of  the  Privy 
Council  is  that  the  effects  of  the  Acts  of  Uniformity  are  to  give  to 
the  Rubrics  in  the  Book  of  Common  Prayer  the  force  of  statute  law, 
and  that  everything  not  expressly  directed  is  implicitly  forbidden 
{Martin  v.  3fackonochie,  1868,  L.  R.  2  P.  C.  365).     The  effect  of  these 
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judgments  is  to  give  to  the  Rubrics  in  the  Prayer  Book  the  force  of 
statute  law,  though  some  liturgiologists  have  held  that  they  were 
merely  intended  as  directions.  As  to  the  infliction  of  disciplinary 
penalties  under  these  Acts,  see  Newberry  v.  Godvnn,  1811,  1  Phill.  282. 

There  are  certain  parts  of  the  church  service  to  which  the  Acts 
of  Uniformity  have  no  application.  The  Prayer  Books  of  Edward  vi. 
and  Queen  Elizabeth  apparently  restrict  the  use  of  hymns  in  divine 
service  to  a  few  canticles.  However,  Queen  Elizahetlis  Injunctions 
(see  Injunctions,  49)  permitted  the  use  of  hymns,  and  metrical  psalters 
were  published  for  use  in  church  under  royal  authority  in  the  16th 
and  17th  centuries.  The  legality  of  the  general  use  of  hymns  and 
anthems  was  distinctly  established  in  Hutcliins  v.  Denizloe  (1792, 
1  Hag.  Com.  170),  and  in  Bead  v.  Bishop  of  Lincoln  (1891,  P.  9,  and 
1892,  A.  C.  644). 

The  Crown  also  claims  and  exercises  the  right  to  order  state  services 
by  Royal  Proclamation.  The  present  Accession  service  was  drawn  up 
by  Convocation,  and  issued  by  Royal  Authority  in  1901  (see  further 
Repokt  of  Royal  Commission  on  Ecclesiastical  Discipline,  pp.  7 
and  8). 

The  service  in  common  use  at  the  consecration  of  churches  rests 
entirely  on  a  Canon  of  Convocation  (1712),  which  has  never  received 
the  assent  of  the  Crown. 

[Authorities. — Burn,  Ecclesiastical  Law ;  Phillimore,  Ecclesiastical  Law, 
,2nd  ed. ;  Cripps,  Laws  of  the  Church  and  Clergy ;  Beport  of  the  Boyal 
Commission  on  Ecclesiastical  Discipline;  T.  A.  Lacey,  Handbook  oj 
Church  Lccw.] 

Union — "Any  parish  or  union  of  parishes  for  which  there  is  a 
separate  Board  of  Guardians"  (52  &  53  Vict.  c.  63,  s.  16).  And  see 
Guardians  of  the  Pooe. 

Union,  Acts  of. — (1)  Wales. — The  political  union  of  Wales  to 
England  was  largely  the  result  of  conquest.  The  following  Acts,  however, 
were  the  principal  legislative  means  of  incorporating  Wales  into  the 
constitutional  and  legal  system  of  England : — 

12.  Edw.  I.  c.  1  (Statutum  Wallise,  or  Statute  of  Rhuddlan),  repealed  by 
the  Statute  Law  Revision  Act,  50  &  51  Vict.  c.  59 ;  27  Hen.  viii.  c.  26,  an 
Act  for  law  and  justice  to  be  administered  in  Wales  in  like  form  as  in  this 
realm  ;  34  &  35  Hen.  viii.  c.  20,  an  Act  for  certain  ordinances  in  the  King's 
Majesty's  Dominion  and  Principality  of  Wales. 

With  regard  to  these  statutes,  and  to  the  present  constitutional 
position  of  Wales  with  regard  to  England,  see  article  Wales. 

(2)  Scotland. — The  legislative  union  of  England  and  Scotland  was 
effected  by  the  "  Act  for  a  Union  of  the  two  kingdoms  of  England  and 
Scotland"  (6  Anne,  c.  11).  As  to  the  provisions  of  which,  see  Anson 
(2nd  ed.)  ii.  219.  It  may  be  mentioned  that  this  union  was  a  legislative 
one  based  upon  treaty ;  that  its  result  was  that  the  Parliaments  of  Eng- 
land and  Scotland  ceased  to  exist ;  and  that  a  new  body,  viz.  the 
Parliament  of  Great  Britain,  took  their  place.  It  is  scarcely  necessary 
to  add  that  the  Act  of  Union  between  Scotland  and  England  left  the 
existing  laws  of  the  two  countries  untouched,  except  so  far  as  they  were 
modified  by  that  Act  or  by  the  subsequent  legislation  of  the  United 
Parliament. 
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(3)  Ireland. — The  legislative  union  of  the  United  Kingdom  was 
effected  by  the  Act  for  the  Union  of  Great  Britain  and  Ireland  (89  »& 
40  Geo.  III.  c.  67 ;  40  Geo.  iii.  (Ireland),  c.  38). 

The  provisions  of  the  Act,  and  the  treaty  which  it  contains,  are  fully 
explained  in  the  article  Ireland  {q.v.).  It  may  be  generally  stated  that 
from  a  legal  point  of  view  the  above  remarks  as  to  the  Act  of  Union 
between  England  and  Scotland  apply  equally  to  the  Act  of  Union 
between  Great  Britain  and  Ireland  (see,  further,  article  Ireland). 

In  conclusion  it  may  be  observed  that  although  the  Acts  of  Union 
are  often  described  as  fundamental  or  constitutional  laws,  they  are  just 
as  much  subject  to  revision  by  the  legislature  as  any  other  statute 
(Dicey,  Law  of  the  Constitution,  6th  ed.,  pp.  62,  63,  141).  An  illustration 
of  the  truth  of  this  view  is  furnished  by  the  disestablishment  of  the 
Irish  Church  by  the  Irish  Church  Act,  1867,  32  &  33  Vict.  c.  42, 
although  the  union  of  that  Church  with  the  Church  of  England,  and 
the  "  continuance  and  preservation  of  the  said  United  Church,"  were 
held  by  the  fifth  article  of  the  treaty  to  be  "  deemed  and  taken  to  be 
an  essential  and  fundamental  part  of  the  union." 

Union  Group  of  Islands. — See  Pacific  Islands. 

Union  of  Benefices. — Union  is  the  consolidating  and  com- 
bining of  two  churches  into  one,  by  which  one  of  the  benefices  becomes 
extinct  in  law.  By  the  canon  law  the  reasons  assigned  for  effecting  a 
union  are :  for  hospitality,  nearness  of  the  places,  want  of  inhabitants, 
and  poverty  or  smallness  of  the  living.  It  has  been  said  that  by  the 
common  law  a  union  of  two  benefices  might  be  made  by  the  ordinaries, 
patrons,  and  incumbents,  but  there  seems  to  be  some  doubt  whether  this 
statement  is  accurate,  although  now  the  question  is  of  small  importance 
in  view  of  the  various  statutes  that  have  been  passed  enabling  union  to 
be  effected  in  the  manner  therein  provided. 

By  the  Pluralities  Act,  1838,  1  &  2  Vict.  c.  106,  s.  16,  as  amended  by 
the  Pluralities  Act,  1850,  13  &  14  Vict.  c.  98,  s.  8,  where  it  is  shown  to 
the  archbishop  of  the  province  that  two  or  more  benefices  contiguous  to 
each  other,  whether  in  the  same  parish  or  not,  of  which  the  aggregate 
population  does  not  exceed  1500,  might,  with  advantage  to  the  interests 
of  religion,  be  united  into  one  benefice,  he  may  cause  an  inquiry  to  be 
made,  and  if  it  appears  that  the  patron  or  patrons  consent,  and  no  suffi- 
cient cause  is  shown  by  anyone  why  the  union  should  not  take  place,  the 
archbishop  certifies  the  matter  to  His  Majesty  in  Coimcil,  whereupon 
an  order  may  be  issued  effecting  the  union,  but  only  for  ecclesiastical 
purposes,  and  giving  directions  for  regulating  the  course  and  succession 
in  which  the  patrons,  if  more  than  one,  shall  present  or  nominate  to  the 
benefice  on  a  vacancy  occurring.  Provision  is  also  made  in  the  following 
sections  as  to  glebe  lands  which  may  in  certain  cases  be  excepted  out  of 
the  united  benefice. 

The  Union  of  Benefices  Act,  1860,  23  &  24  Vict.  c.  142,  makes  special 
provision  as  to  the  union  of  benefices  within  the  metropolis ;  and  by  the 
later  statute,  the  Union  of  Benefices  Act  Amendment  Act,  1871,  34  &  35 
Vict.  c.  90,  it  is  provided  that  where  two  benefices  are  united  and  held 
by  one  incumbent,  and  there  are  more  churches  than  one  within  the 
limits  of  the  united  benefice,  the  bishop  of  the  diocese,  with  the  proper 
consents,  may  decree  by  a  faculty  that  one  of  such  churches  shall  con- 
stitute the  parish  church  of  the  benefice,  and  declare  what  shall  be  done 
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with  the  other  church  or  churches ;  but  if  any  church  is  pulled  down, 
its  site  is  to  be  preserved,  and  any  tombstones  therein  are  to  be  removed 
to  the  parish  church ;  the  churchyard,  moreover,  belonging  to  the  church 
which  is  pulled  down  is  to  be  preserved  from  desecration  (ss.  3,  4,  5). 
See  also  as  to  benefices  within  or  partly  within  the  metropolitan  police 
district,  the  Union  of  Benefices  Act,  1898. 

[Authorities. — Phillimore,  Ecclesiastical  Law,  2nd  ed.,  ch.  xiv.;  Cripps, 
Church  and  Clergy,  6th  ed.,  pp.  514  et  seq.^ 

United  States. — Area. — The  United  States  of  America,  in- 
cluding the  46  States  and  4  Territories,  but  excluding  Porto  Eico,  the 
Philippine  Islands,  the  Island  of  Gruam  (Ladrones),  and  the  Samoan 
Group  (see  below),  has  a  total  area  of  3,567,563  square  miles,  or  nearly 
as  large  as  Canada  {q.v.). 

Earlier  History. — America  was  discovered  by  Columbus  in  1492,  but 
it  was  not  till  1562  that  some  French  Huguenots  formed  the  settlement 
of  Carolina,  which  led  to  the  occupation  of  a  vast  territory  by  France, 
comprising  much  of  the  western  portion  of  the  present  United  States, 
and  of  the  lands  to  the  north,  which  they  called  respectively  Louisiana 
and  Canada.  In  1585  Sir  "Walter  Kaleigh  initiated  the  English  colonisa- 
tion in  Virginia,  and  thereafter  the  English  colonies  grew  which  later 
formed  the  United  States.  About  the  same  time  the  Dutch  Settlement 
of  New  Netherland  was  established,  and  in  1638  the  Swedes  formed  a 
colony  on  Delaware  Bay,  which  the  Dutch  conquered  in  1655.  These 
Dutch  colonies  were  taken  by  the  English  early  in  the  17th  century. 
In  1713,  by  the  Peace  of  Utrecht  (Hertslet's  State  Papers,  vol.  xxxv., 
p.  815),  the  French  Colony  of  Acadie,  becoming  now  the  colony  of  Nova 
Scotia,  was  handed  over  to  Great  Britain.  In  1723  there  were  13  English 
colonies — the  original  States  of  the  present  Union.  Between  1759  and 
1763  the  English  possessions  in  America  were  greatly  enlarged,  chiefly 
atrthe  expense  of  France,  who  lost  Canada  and  part  of  Louisiana,  and 
Spain  ceded  Florida  in  1763,  receiving  the  rest  of  French  Louisiana  in 
compensation.  By  6  Geo.  iii.  c.  12,  the  colonies  in  America  were  de- 
clared to  be  subordinate  to,  and  dependent  upon,  the  Imperial  Crown 
and  Parliament  in  all  cases,  and  any  resolutions,  etc.,  of  the  local  legis- 
latures denying  the  same  were  to  be  null  and  void.  In  1776  the 
13  colonies,  from  New  England  to  Georgia,  revolted  and  declared 
themselves  independent  (see  Declaration  of  July  4,  1776),  being  aided 
by  France,  Spain,  and  the  Netherlands.  The  war  resulted  in  the 
Colonists  forming  themselves  into  the  Federal  Eepublic  of  the  United 
States,  which  Great  Britain  had  to  acknowledge  in  1783.  At  the  same 
time  Florida  was  restored  to  Spain.  The  Union  of  1776  was  a  very  lax 
one,  each  colony  forming  an  independent  State,  and  in  1789  the  United 
States  of  America,  a  perfectly  organised  Federal  Commonwealth,  was 
established.  Each  State  kept  its  independence  in  its  own  affairs,  but 
the  Union  formed  one  nation  in  all  dealings  with  foreign  powers.  To 
the  new  republic  a  large  number  of  new  States  were  added,  especially 
towards  the  west,  and  in  1803  all  the  French  possessions  in  North 
America  were  bought  by  the  United  States.  By  1819  all  the  Spanish 
possessions  in  North  America  were  ceded  to  the  United  States.  Texas, 
which  had  been  part  of  Mexico  {q.v.),  next  gained  its  independence,  and 
after  being  a  separate  Commonwealth,  in  1845  joined  the  Union.  In 
1861  war  broke  out  between  the  Northern  and  Southern  States,  and  the 
latter,  headed  by  Carolina,  seceded  from  the  union  and  formed  themselves 
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into  a  Federal  Constitution  called  the  Confederate  States,  but  in  1865 
they  were  forced  to  submit,  and  the  Union  was  reconstituted.  In  1867 
Alaska  was  purchased  from  Kussia,  and  in  1898  the  Hawaiian  or 
Sandwich  Islands  were  annexed  to  the  United  States.  In  1898  war 
broke  out  between  the  United  States  and  Spain,  and  by  the  Treaty  of 
December  10,  1898  (Hertslet's  State  Pa'pers,  vol.  xc,  p.  382)  Spain 
ceded  Porto  Kico,  the  Philippine  Islands,  and  the  Island  of  Guam 
(Ladrones)  to  the  United  States,  and  relinquished  all  sovereignty  over 
Cuba.  The  United  States'  military  occupation  of  Cuba  was  continued 
until  1902,  when,  in  accordance  with  the  terms  of  the  treaty  of  July  12, 
1901,  Cuba  became  an  independent  republic  under  the  protection  of  the 
United  States.  The  Island  of  Tutuila  and  other  small  Samoan  Islands 
came  into  the  possession  of  the  United  States  as  from  January  1,  1900, 
under  the  Anglo-German  Agreement  of  November  14, 1899  {ihid.,  vol.  xci., 
p.  73). 

Constitution. — Federal. — The  Constitution  of  the  United  States 
dates  from  September  17,  1787  (Hertslet's  State  Papers,  vol.  li.,  p.  858), 
and  has  been  subsequently  much  modified  {ibid.,  p.  568).  Under  the 
Constitution  the  government  is  divided  amongst  three  separate  authori- 
ties, the  Executive,  Legislative,  and  Judicial.  The  executive  authority 
is  vested  in  a  President,  who  is  Commander-in-Chief  of  the  navy,  army, 
and  militia,  and  who  acts  through  a  Cabinet  of  9  responsible  ministers, 
or  heads  of  departments,  appointed  by  him  and  confirmed  by  the  Senate. 
The  President  must  be  a  natural-born  citizen,  have  attained  the  age  of 
35  years,  and  have  been  resident  within  the  States  for  14  years.  The 
President,  together  with  a  Vice-President,  who  is  ex-offi,cio  President  of 
the  Senate,  and  in  the  event  of  the  death  or  resignation  of  the  President 
becomes  President  for  the  remainder  of  the  term,  is  elected  for  4  years 
by  the  electors  allotted  to  each  State,  who  are  chosen  by  direct  vote  of 
the  citizens  on  the  system  of  "  scrutin  de  liste ; "  all  electors  record  their 
votes  on  the  same  day  throughout  the  United  States.  The  whole  legis- 
lative authority  is  vested  in  a  Congress,  composed  of  a  Senate  and  a 
House  of  Representatives. 

Senate. — This  consists  of  2  members  from  each  State,  elected  for 

6  years  by  the  State  Legislatures.  Senators  must  be  30  years  of  age, 
have  been  citizens  for  9  years,  and  be  resident  in  the  States  which  they 
represent.  The  Senate,  in  addition  to  its  legislative  powers,  has  the 
power  of  ratifying  or  rejecting  all  treaties  made  by  the  President  with 
foreign  powers,  a  two-thirds  majority  being  necessary,  and  of  confirming 
or  rejecting  all  Presidential  appointments  to  office,  and  it  is  the  High 
Court  of  Impeachment.  Senators  are  paid  a  salary  and  receive  travelling 
expenses. 

House  of  Representatives. — This  consists  of  386  members,  elected 
biennially  by  the  votes  of  citizens  who,  according  to  the  laws  of  their 
respective  States,  are  qualified  to  vote — generally  such  voters  are  all 
male  adult  citizens.  Each  State  has  its  own  laws  governing  the  fran- 
chise, which  vary  much ;  4  States  have  women's  suffrage.  The  number 
of  members  to  which  each  State  is  entitled  is  decided  by  a  decennial 
census.     Eepresentatives  must  be  25  years  of  age,  have  been  citizens  for 

7  years,  and  be  resident  in  the  States  they  represent.  Besides  the  State 
Representatives,  delegates  from  each  organised  Territory  are  admitted 
to  the  House,  and  can  speak  on  any  subject  and  make  motions,  but 
cannot  vote.  Delegates  are  elected  in  a  similar  manner  to  Representa- 
tives, and  both  are  paid  a  salary  and  receive  travelling  expenses. 
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Federal  Poioers. — The  Federal  Government  can  legislate  only  on 
matters  specified  in  the  Constitution,  and  all  legislative  powers  not 
expressly  vested  in  the  Federal  Government  are  in  the  State  authorities, 
the  principle  being  directly  opposite  to  that  laid  down  by  the  Consti- 
tution of  the  Dominion  of  Canada  {q.v.),  but  similar  to  that  of  the 
Commonwealth  of  Australia  {q.v.).  The  chief  matters  with  which  the 
Federal  Government  is  concerned  are  Federal  taxation,  treaties,  and 
other  dealings  with  foreign  powers,  navy,  army,  and  militia  (partly), 
commerce,  foreign  and  inter-State  postal  service,  coinage,  weights  and 
measures,  and  the  trial  and  punishment  of  crimes  against  the  United 
States. 

States  and  Territories. — The  Federal  Union  comprises  46  States  and 
4  Territories  besides  the  District  of  Columbia.  All  the  Territories  except 
Alaska  have  their  own  Constitution.  The  Constitution  of  each  State 
must  be  republican  in  form  and  derives  its  authority  from  its  own 
citizens.  States  are  admitted  into  the  Federal  Union  by  special  Acts 
of  Congress,  either  in  the  form  of  enabling  Acts,  which  make  provision 
for  the  drafting  and  subsequent  ratification  of  a  State  Constitution  by 
its  citizens,  in  which  case  the  Territory  is  at  once  constituted  a  State 
or  else  by  accepting  a  Constitution  already  drawn  up  and  immediately 
granting  admission.  The  form  of  the  local  Legislatures  of  the  3  Terri- 
tories, that  possess  such  constitutional  government,  is  prescribed  by  the 
Federal  Government. 

The  chief  points  appearing  in  the  Constitutions  of  the  various  States 
and  Territories  will  now  be  dealt  with. 

A.  States. — Each  State  has  its  own  Legislature  of  two  Houses,  a 
Governor,  other  executive  officials,  and  a  judicial  system.  The  two 
Houses  are  a  Senate  and,  as  a  rule,  a  House  of  Kepresentatives,  and  both 
-are  elective.  Senators  are  less  numerous  than  the  members  of  the  other 
House,  and  in  some  States  they  are  elected  for  a  longer  period,  and  in  a 
few  the  seats  of  only  a  portion  of  the  Senate  are  filled  at  each  election. 
Members  of  both  Houses  are  paid  and  their  duties  are  similar,  but 
Senators  try  officials  impeached .  by  the  other  House,  and  frequently  are 
empowered  to  confirm  or  reject  appointments  made  by  the  State 
Governors.  The  sessions  are  as  a  rule  biennial,  and  the  Governor, 
though  he  cannot  dissolve,  or  adjourn,  the  State  Assemblies,  can  summon 
an  extraordinary  session.  State  Legislatures  deal  with  such  matters 
■SiS  are  not  reserved  to  the  Federal  Government  under  the  Federal  Con- 
stitution, or  do  not  come  within  the  limitations  created  by  the  various 
State  Constitutions.  The  executive  power  is  entrusted  to  a  Governor 
(sometimes  assisted  by  a  Council),  who  is  elected  by  the  citizens  of  the 
State  for  one  to  four  years  as  the  various  Constitutions  provide.  His 
functions  are  to  see  that  the  law  is  properly  administered,  to  command 
the  military  forces  of  the  State,  and  to  recommend  measures,  but  not  to 
present  Bills,  to  the  State  Legislature ;  in  most  States  he  is  empowered 
to  veto  legislation,  but  the  veto  may  be  overridden  by  a  two-thirds 
majority  in  the  State  Assembly. 

B.  Territories. — In  the  3  Territories  that  have  Constitutions  the 
local  legislatures  consist  of  two  Houses,  viz.,  a  Council  (in  Hawaii  a  Senate) 
and  a  House  of  Representatives.  These  Houses  are  on  the  same  lines 
as  those  of  the  States  and  their  powers  are  similar,  except  that  Federal 
Statutes  can  override  local  legislation.  The  executive  authority  is 
vested  in  a  Governor,  as  is  the  ease  in  the  States,  but  there  is  this  differ- 
•ence  in  his  appointment — in  the  Territories  he  is  appointed  by  the 
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Federal  President,  with  the  advice  and  consent  of  the  Federal  Senate, 
and  has  to  make  an  annual  report  to  the  President,  whereas  in  the 
States  he  is  elected  by  the  citizens.  The  other  officials  and  judges 
(except  in  Hawaii)  are  also  appointed  by  the  President.  Alaska  is 
governed  directly  by  Congress  and  its  local  administration  is  carried  on 
by  a  Governor  appointed  by  the  President. 

Local  Government. — In  the  Northern  States  the  unit  of  local  govern- 
ment is  the  rural  township,  directly  administered  by  the  voters,  who 
legislate  in  local  affairs,  levy  taxes,  and  generally  carry  on  the  local 
administration.  In  cities  the  township  government  is  superseded  by 
city  government.  The  various  townships  are  grouped  into  counties, 
whose  local  administration  is  carried  out  by  Commissioners  and  other 
officials.  In  the  Southern  States  the  unit  of  local  government  is  the 
county,  which  is  subdivided  for  special  purposes,  e.g.  education.  In  the 
Central  and  North-Western  States,  the  town  and  county  government 
are  mixed.  In  the  Western  States,  town  government  is  the  only  form 
of  local  administration. 

Laws. — The  basis  of  law  in  most  of  the  States  is  the  common  law 
of  England  from  the  17th  century  to  the  War  of  Independence :  in 
Louisiana,  Texas  and  Hayti  the  Civil  Codes  are  based  on  the  Code 
Napoleon :  the  Codes  of  Arizona,  Missouri  and  New  Mexico  are  largely 
governed  by  Spanish  and  Mexican  laws.  The  Code  of  Civil  Procedure 
of  New  York  State  (1848)  as  subsequently  modified,  has  in  many  cases 
been  adopted  by  other  States.  In  all  cases  the  original  basis  has  been 
modified  by  State  laws,  and  in  several  States  English  procedure  has  been 
adopted  to  a  great  extent. 

Courts  of  Law. — The  Federal  Courts  try  civil  causes  arising  out  of  the 
Admiralty,  Patent,  Banking,  and  other  laws  of  the  United  States ;  certain 
causes  between  citizens  of  different  States;  and  crimes  against  the 
Federal  Government,  e.g.  piracy,  murder  on  the  high  seas,  offences  against 
the  postal  and  revenue  laws,  etc.  The  State  Courts  try  almost  all 
offences  against  the  person  and  property,  as  well  as  civil  causes  (where 
the  parties  belong  to  the  same  State)  and  probate,  divorce,  and 
bankruptcy  causes.  The  Federal  Supreme  Court  is  constituted  by  a 
Chief  Justice  and  eight  assistant  judges,  all  appointed  by  the  President 
with  the  consent  of  the  Senate.  The  Supreme  Court  hears  appeals  from 
inferior  Courts,  and  has  original  jurisdiction  in  all  causes  in  which  foreign 
ministers  and  consuls  are  concerned,  and  to  which  a  State  is  a  party. 
An  article  dealing  with  the  Supreme  Court  and  its  place  in  the  Con- 
stitution by  Mr  Choate,  late  U.S.  Ambassador,  will  be  found  in  the 
Journal  of  Coni'parative  Legislation,  vol.  v.  (N.S.),  p.  45.  There  are  nine 
Federal  Circuit  Courts,  each  presided  over  by  a  Circuit  Judge  with  or 
without  a  local  District  Judge :  one  or  more  District  Judges,  however, 
may  hold  a  Circuit  Court.  Each  of  the  nine  Supreme  Court  Judges 
must  hold  a  Court  in  the  nine  Circuits  at  least  biennially,  and  with  each 
a  Circuit  or  District  Judge  may  be  associated.  There  are  also  Circuit 
Courts  of  Appeal.  There  are  also  Federal  District  Courts — the  lowest 
Federal  Courts — each  State  forming  one  or  more  districts.  The  District 
Courts  have  jurisdiction  in  cases  of  all  crimes  against  the  Federal 
Government  not  punishable  by  death.  All  Federal  Judges  are  appointed 
for  life  by  the  President  with  the  consent  of  the  Senate.  In  each  State 
there  is  a  Supreme  Court,  or  Court  of  Final  Appeal  constituted  by  a 
Chief  Justice  and  Associate  Judges,  as  a  rule  elected  by  the  citizens, 
but  in  some  States  appointed  by  the  Governor,  with  or  without  the 
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Senate  or  Council.  This  is  the  highest  State  Court.  In  the  counties 
there  are  Courts  held  by  local  County  Officers  in  some  cases  and  in 
others  by  District  or  Circuit  Judges.  There  are  generally  grand  and 
petty  juries  in  these  Courts.  The  lowest  State  Courts  are  held  by 
Justices  of  the  Peace,  and  in  cities  and  towns  by  Police  Judges.  There 
are,  besides.  Courts  with  criminal  jurisdiction  in  the  Territories  and 
the  Court  of  the  District  of  Columbia — the  seat  of  the  Federal 
Government. 

Application  of  Imperial  Acts. — 

Extradition  (q.v.)  with  the  United  States  is  regulated  by  the 
Ashburton  Treaty  of  August  9,  1842,  which  was  carried  into  effect 
by  6  &  7  Vict.  c.  76,  and  8  &  9  Vict.  c.  120.  These  Acts  were  repealed 
by  the  Extradition  Act,  1870,  sec.  27  of  which  provides  for  its  applica- 
tion to  the  1842  Treaty.  The  list  of  extradition  crimes  in  Article  10  of 
the  Treaty  has  been  extended  to  further  crimes  by  Treaties  of  July  12, 
1889,  and  December  13,  1900,  and  by  the  Convention  of  April  12,  1905 
{ibid.,  vol.  v.,  "Fugitive  Criminal,"  pp.  271,  275;  St.  E.  &  0.,  1907, 
p.  293).  As  to  the  earlier  history  of  extradition  between  Great  Britain 
and  the  United  States  of  America,  see  article  Extradition,  Vol.  V. 
p.  642. 

Power  was  given  to  His  Majesty,  under  24  &  25  Vict.  c.  121,  ss.  1,  2, 
by  Order  in  Council,  on  the  conclusion  of  reciprocal  conventions  with 
foreign  States,  to  declare  that  British  subjects  residing  or  dying  abroad, 
or  foreigners  residing  or  dying  in  the  United  Kingdom,  should  retain 
domicile  for  the  purpose  of  testate  or  intestate  succession  as  to  move- 
ables, unless  certain  conditions  for  the  change  of  domicile  were  complied 
with.  Such  a  Convention  with  the  United  States  was  ratified  July  28, 
1900  (Pari.  Paper,  1900  [Cd.  356],  Treaty  series  17, 1900),  but  no  Order 
in  Council  has  been  made  in  respect  thereof.  As  to  citizens  of  the 
United  States  who  have  become  naturalised  as  British  subjects  divest- 
ing themselves  of  that  status,  see  article  Alienage.  Anglo-American 
relations  as  to  Patents  {q.v.),  trade  marks,  and  copyright  in  designs  are 
regulated  by  Order  in  Council  of  July  12,  1887  (St.  E.  &  0.,  Eev.  1904, 
vol.  xi.,  "  Patents,  etc.,"  p.  8). 

As  to  ships  and  shipping,  provision  was  made  by  Order  in  Council 
of  August  18,  1892  {ibid.,  vol.  viii.,  "Merchant  Shipping,"  p.  91),  for  the 
apprehension  and  carrying  back  to  their  ships  of  seamen  deserting  from 
American  ships  in  any  part  of  His  Majesty's  dominions ;  and  by  Order 
in  Council  of  May  22,  1883  {ibid.,  p.  71),  provision  was  made  for  the 
punishment  of  unauthorised  persons  going  on  board  American  ships 
before  discharge  of  the  seamen.  The  United  States  has  adopted  the 
existing  British  rules  for  the  measurements  of  sailing  and  steam  ships' 
tonnage,  and  it  is  consequently  provided  by  Order  in  Council  of  October  3, 
1895  (ibid.,  p.  21),  that  American  ships  need  not  be  remeasured  in  any 
port  or  place  in  His  Majesty's  dominions,  but  that  their  certificates  of 
registry  shall  be  evidence  of  their  tonnage.  The  British  Eegulations 
of  1896  for  preventing  collisions  at  sea  apply  to  American  ships,  whether 
within  British  jurisdiction  or  not  {ibid.,  p.  246),  except  as  regards  lights 
on  fishing  boats,  with  regard  to  which  Article  10  of  the  British  Eules  of 
1879  apply  {iUd.,  p.  246). 

Treaties  with  the  United  States  for  the  suppression  of  the  African 
slave  trade  were  carried  into  effect  by  the  African  Slave  Trade  Treaty 
Acts,  Nos.  1  and  2  of  1862  and  1863,  25  &  26  Vict.  cc.  40,  90 ;  26  &  27 
Vict.  c.  34,  which,  in  common  with  other  Acts,  were  repealed  and  con- 
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solidated  by  the  Slave  Trade  Act,  1873,  36  &  37  Vict.  c.  88.  The 
United  States  were  a  party  to  the  Brussels  General  Act  for  the  suppres- 
sion of  the  slave  trade,  which,  by  Order  in  Council  (St.  R  &  0.,  Eev.  1904, 
vol.  xi.,  "Slave  Trade,"  p.  1),  have  been  brought  within  the  1873  Act. 

As  to  the  arrangements  between  Great  Britain  and  the  United  States 
as  to  the  fisheries  on  the  coast  of  Newfoundland,  see  that  article, 
Vol.  IX.  p.  637.  The  Behring  Sea  Award  Order  in  Council,  1894 
(St.  E.  &  0.,  Eev.  1904,  vol.  iv.,  "Fishery,"  p.  11),  confers  on  British 
and  American  naval  officers  certain  powers  of  seizing  and  detaining 
ships  liable  to  forfeiture  under  the  Behring  Sea  Award  Act,  1894,  57 
&  58  Vict.  c.  2,  which  carried  into  effect  the  Award  of  February  29, 
1892,  scheduled  thereto.  The  Behring  Sea  Award  Order  in  Council, 
1895  {ibid.,  p.  13),  provides  for  the  issue  of  special  fur-seal  fishing 
licences. 

By  Orders  in  Council,  references  to  which  are  given  in  the  articles 
relating  to  the  British  West  Indies  and  West  African  Colonies,  currency 
has  been  given  in  those  Colonies  to  the  gold  coins,  and,  so  far  as  regards 
the  Bahamas  and  Turks  and  Caicos,  the  silver  coins,  of  the  United  States. 
By  the  Colorado  Beetle  (Customs)  Order,  1877  (St.  E.  &  0.,  Eev.  1904, 
vol.  iv.,  "  Destructive  Insect,"  p.  1),  the  landing  of  potato  haulm  leaves 
or  stalks  from  the  United  States  was  prohibited,  and  in  view  of  the 
American  pest,  the  importation  into  Great  Britain  of  all  foreign 
gooseberry  or  currant  bushes  has  been  prohibited  (St.  E.  &  0.,  1908, 
No.  39). 

Outlying  Territories. — Hawaii  is  organised  as  a  Territory,  see  above. 

Porto  Rico  is  an  island  covering  3435  square  miles,  or  about  as  large 
as  the  East  and  West  Eidings  of  Yorkshire.  The  constitution  of  the 
island  was  promulgated  by  Act  of  Congress  of  April  12,  1900,  and  has 
been  subsequently  modified.  The  executive  authority  is  vested  in  a 
governor,  and  an  Executive  Council  consisting  of  11  members,  of  whom 
5  are  natives,  all  being  appointed  by  the  Federal  President.  The  legis- 
lative authority  is  vested  in  an  Executive  Council  and  a  House  of 
Delegates,  which  last  consists  of  35  members  elected  by  voters  possess- 
ing a  small  property  qualification  and  passing  a  simple  educational 
test. 

The  Philippine  Islands  are  very  numerous — the  largest  being  Luzon 
and  Mindanao — and  have  a  total  area  of  127,853  square  miles,  or  some- 
what larger  than  the  United  Kingdom.  The  supreme  executive  authority 
is  in  a  Governor-general,  appointed  by  the  President,  and  the  legislative 
is  in  an  Upper  House  consisting  of  7  Commissioners  and  an  Assembly 
first  elected  in  July  1907.  The  islands  are  divided  into  39  provinces, 
each  administered  by  a  Governor ;  in  nearly  600  towns  local  municipal 
government  exists.  For  judicial  purposes  there  is  a  Supreme  Court 
composed  of  7  judges;  15  district  Courts  or  Courts  of  first  instance; 
and  a  Court  of  land  registration  composed  of  2  judges. 

Guam  (Ladrones)  has  an  area  of  200  square  miles,  or  about  as  large 
as  the  Isle  of  Man,  and  is  used  as  a  naval  station  by  the  United  States. 
For  judicial  purposes  the  old  Spanish  judicial  system  prevails  in  the 
island. 

Samoan  Islands,  including  Tutuila,  Marma,  and  the  other  islands 
belonging  to  the  United  States,  cover  a  total  area  of  about  80  square 
miles,  or  as  large  as  the  Channel  Islands.  Tutuila  is  an  American  naval 
station  under  a  Commandant,  who  is  the  Governor  of  the  islands,  and 
has  supreme  executive  and  legislative  powers,  but  native  customs  are 
VOL.  XIV.  25 
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not  altered  without  the  consent  of  the  islanders  unless  they  are  in 
conflict  with  American  laws.     The  islands  are  divided  into  3  districts, 
each  administered  by  a  native  Governor,  under  whom  are  native  chiefs. 
There  is  a  High  Court  of  Justice,  besides  district  and  village  courts. 
[See  the  Statesman's  Year  Book.l 

Unity  of  Possession.— See  Joint  Tenancy. 
Universal  Heir. — See  Will,  Judicial  Glossary. 

Universities. 

History  and  Characteristics  of  Universities  Generally. 

A  university,  of  the  normal  type,  may  be  described  in  popular 
language  as  an  organisation  of  teachers  and  learners,  settled  in  a  fixed 
locality,  for  the  purpose  of  mature  study,  in  which  the  body  of  teachers 
has  authority  to  attest  the  proficiency  of  the  learners,  by  bestowing 
upon  them  titles,  signifying  that  they  also  possess  the  qualifications  and 
are  admitted  to  the  rank  of  teachers. 

In  the  present  article  it  will  be  proper  only  so  far  to  touch  upon 
the  history  and  characteristics  of  universities  as  to  render  intelligible  the 
legal  privileges  which  they  enjoy,  and  the  legal  advantages  which  result 
from  the  possession  of  the  "  degrees  "  which  they  confer.  It  is  hardly 
necessary  at  the  present  day  to  refute  Dr.  Newman's  statement  that  "  a 
university,  by  its  very  name,  professes  to  teach  universal  knowledge." 
Applied  at  first  to  any  collection  of  persons,  e.g.  Universitas  generis 
humani  (Cic.  iV.  D.  ii.  65,  164),  a  usage  which  reappears  in  the  Middle 
Ages,  Universitas  dicti  castri,  the  term  was  early  specialised,  in  the 
language  of  Roman  law,  to  denote  a  guild  or  corporation  (in  which 
sense  it  is  almost  synonymous  with  collegium  or  coiyus).  Only  in  com- 
paratively modern  times  has  it  been  further  specialised  so  as  to  denote 
exclusively  a  corporation  which  teaches  and  grants  degrees.  The  term 
by  which,  in  the  Middle  Ages,  such  a  corporation  (or  rather,  perhaps, 
the  locality  in  which  it  exercised  its  functions)  was  most  usually 
described  was  studium  generale  ;  which  term,  be  it  observed,  implied  not 
universality  of  teaching,  but  (cp.  concilium  generale)  the  resort  of  students 
from  all  quarters.  A  studium  generale,  the  degrees  of  which  were  recog- 
nised as  conferring  the  ius  ubique  docendi,  i.e.  as  entitling  the  recipient 
to  teach  in  any  other  studium,  might  acquire  its  position  by  custom,  or 
by  grant  of  the  Pope,  or  of  the  Emperor,  or  (later)  of  any  sovereign 
prince :  ex  privilegio  pontificis  summi,  ml  prin^ipis,  vel  antiqua  con- 
suetudine  cuius  initium  non  exstat  memoria  (Petrus  Gregorius,  De 
Jtepuhlica,  xviii.  1). 

In  the  growth  of  the  older  universities  we  may  distinguish  three 
stages.  Eirst,  there  is  a  more  or  less  fortuitous  gathering  of  teachers 
and  students,  occupied  with  a  higher  range  of  subjects  than  is  included 
in  the  ordinary  instruction  of  boys.  Such  an  institution  is  described 
merely  by  the  generic  term  scholce.  Next,  the  teachers  become  a  sort  of 
guild  of  "  masters  "  or  "  doctors,"  whose  consent  is  required  for  the  pro- 
motion into  their  own  order  of  a  candidate  who  has  gone  through  the 
needful  course  of  study  under  their  care.  Here  we  have  the  origin 
of  "  degrees,"  which,  at  first  valid  only  where  they  were  granted,  acquire 
later,  in  many  cases,  an  international  recognition.  Societies  of  this  kind 
begin  towards  the  end  of  the  twelfth  century  to  be  spoken  of  as  studia, 


UNIVERSITIES  387 

the  more  important  of  them  as  stvdia  generalia  or  communia.  At  last, 
in  the  thirteenth  century,  we  find  the  masters  and  scholars  of  a  given 
stttdium  described  as  a  universitas  ;  and  this  in  two  senses — a  looser,  in 
which  it  was  applied  to  any  collection  of  persons,  and  a  stricter,  in  which 
it  was  applied  to  any  corporate  body.  The  phrase  usually  employed 
is  Universitas  magistrorum  et  scholarium,  but  we  also  meet  with  Univer- 
sitas studii ;  till  at  length  universitas  comes  to  be  synonymous  with 
studium  generate,  and  in  modern  usage  the  term  "  university "  has 
no  other  meaning. 

The  great  medical  school  of  Salerno  became  famous  in  the  eleventh 
century ;  but  the  rise  of  the  oldest  of  the  other  institutions  which  were 
afterwards  known  as  universities  must  be  assigned  to  the  early  years  of 
the  century  following.  In  those  years,  the  higher  education  is  already 
•distinctly  traceable  at  Bologna,  at  Paris,  and  at  Oxford.  Of  these  four 
primary  universities,  Bologna  and  Paris  respectively  supplied  the  types 
to  one  or  other  of  which  most  of  those  subsequently  founded  have  con- 
formed. Bologna  was  a  university,  or  rather  a  group  of  universities,  of 
students,  banded  together  for  mutual  aid  in  a  foreign  city.  Paris  was 
a  university  of  masters.  Alike  under  the  Bolognese  and  the  Parisian 
model,  the  students  were  grouped  in  "  Nations  "  (the  number  of  which 
at  Bologna  was,  at  one  time,  at  least  seventeen) ;  and  students  and 
masters  alike  were  grouped  in  "Faculties,"  according  to  the  subject 
of  study  upon  which  they  were  engaged.  The  elementary  faculty  was 
that  of  "  Arts  "  (later  described  as  "  Philosophy  "),  the  students  in  which 
were  occupied  with  the  old  Trivium  (grammar,  rhetoric,  and  logic)  and 
Quadrivium  (arithmetic,  geometry,  astronomy,  and  music).  There  were 
also  the  "superior"  faculties — of  theology,  canon  law,  civil  law,  and 
medicine.  Some  universities  possessed  all  of  these;  but  it  was  quite 
possible  for  a  university  to  be  founded  in  one  faculty  only.  Each  faculty 
gave  its  own  "degree,"  i.e.  conferred  a  title  upon  approved  students, 
signifying  that  they  were  admitted  into  the  order  of  masters,  doctors, 
or  professors  (the  terms  are  practically  synonymous).  In  the  Faculty 
of  Arts,  imperfect  degrees  have  sometimes  been  conferred  for  proficiency 
in  one  only  of  the  "  seven  liberal  arts,"  as  in  grammar,  logic,  or  music. 
A  graduate,  it  must  be  observed,  not  only  acquired  the  right  to  teach 
{regere  scholas),  but  was  bound  to  do  so  for  a  certain  time,  during  which 
he  was  a  "  necessary  regent."  The  appointment  to,  or  endowment  of, 
permanent  professorships  belongs  to  a  later  period. 

At  Bologna,  the  right  of  conferring  degrees  belonged  to  the  teachers 
themselves,  down  to  the  year  1259,  when  its  exercise  was,  by  a  papal 
bull,  made  subject  to  the  assent  of  the  archdeacon,  who  was  also 
•chancellor  of  the  cathedral.  North  of  the  Alps,  however,  the  licentia 
docendi  seems  always  to  have  been  granted  by  episcopal  authority 
delegated  to  the  chancellor  or  the  scholasticus  of  the  cathedral,  to  whom 
was  intrusted  the  superintendence  of  education  of  all  kinds  throughout 
the  diocese.  The  devolution  of  the  authority  of  the  bishop  to  a  chancellor 
unconnected  with  the  cathedral  is  a  characteristic  feature  in  the  consti- 
tutional development  of  Oxford  and  Cambridge.  The  usual  executive 
•officers  of  a  university  were  the  chancellor,  his  commissary  or  vice- 
chancellor,  the  deans  of  the  faculties,  and  the  rectors  or  proctors  of  the 
Nations.  A  power  of  making  statutes,  in  the  nature  of  by-laws,  is 
incident  to  a  university  or  to  its  constituent  groups. 

Though  originating  in  definite  localities,  universities  have  often 
thrown  out  colonies  (so  Bologna  founded   Padua,  and  Oxford,  Cam- 
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bridge);  or  have  been  transplanted  by  competent  authority  (as  was 
Altdorf  to  Erlangen);  or  have  temporarily  transferred  their  teaching 
elsewhere,  by  way  of  punishment  to  the  towns  to  which  they  properly 
belonged  (so  Oxford  to  Salisbury  and  Stamford). 

The  older  universities,  as  we  have  seen,  came  into  existence  through 
the  fortuitous  concourse  of  teachers  and  learners.  In  later  times  they 
have  been  the  creatures  of  papal  bull,  imperial  grant,  royal  charter, 
or  legislative  enactment. 

Modern  times  have  produced  eccentric  deviations  from  the  accus- 
tomed type.  Thus  the  so-called  UniversitS  de  France,  erected  by 
Napoleon  i.  on  the  suppression  of  all  the  French  universities,  which 
were  thenceforward  described  as  "  academies,"  was  in  reality  the 
equivalent  of  a  ministry  of  education  (primary  and  secondary  as  well 
as  academical).  By  a  law  of  1896,  Aix-Marseille,  Besangon,  Bordeaux, 
Caen,  Clermont-Ferrand,  Dijon,  Grenoble,  Lille,  Lyons,  Marseille,  Mont- 
pellier,  Nancy,  Paris,  Poitiers,  Rennes,  Toulouse,  have  regained  the  status 
of  "  universities." 

Still  more  recent  has  been  the  creation  of  "universities,"  the  sole 
function  of  which  is  to  confer  degrees  upon  all  comers  after  examina- 
tion ;  and  of  what  may  be  described  as  "  federal  universities,"  the  main 
object  of  which  is  to  supply  degrees  to  students  taught  in  groups  of 
constituent  colleges,  often  situated  at  considerable  distances  from  one 
another  and  from  their  administrative  centre.  Of  such  universities, 
more  hereafter. 

The  older  universities  have  enjoyed  by  papal  bull,  imperial  or  royal 
grant,  or  otherwise,  various  exceptional  privileges,  including  a  large 
measure  of  exemption  from  the  jurisdiction  of  the  ordinary  Courts,  both 
civil  and  criminal.  Such  privileges  may  be  traced  in  a  rudimentary 
form  as  early  as  300  A.D.,  in  a  rescript  of  the  Emperors  Diocletian  and 
Maximian  in  favour  of  certain  students  at  the  famous  law  school  of 
Berytus  {Cod.  x.  49, 1 ;  cp.  Justinian's  constitution  omnem  reipuUicce,  11), 
and  are  very  fully  conferred  in  the  "  authenticum "  Habita  of  the 
Emperor  Frederick  Barbarossa,  published  at  the  Diet  of  Eoncaglia  in 
1158,  primarily,  as  it  would  seem,  for  the  benefit  of  students  at  Bologna 
{Cod.  iv.  18).  It  provides,  with  reference  to  "omnibus  qui  causa  studi- 
orum  peregrinantur  scholaribus,  et  maxime  divinarum  atque  sacrarum 
legum  professoribus  ...  si  litem  eis  quispiam  super  aliquo  negotio 
movere  voluerit,  huius  rei  optione  data  scholaribus,  eos  coram  domino- 
vel  magistro  suo,  vel  ipsius  civitatis  episcopo,  quibus  banc  iurisdictionem 
dedimus,  conveniat.  Qui  vero  ad  alium  iudicem  eos  trahere  tentaverit, 
etiam  si  causa  iustissima  fuerit,  a  tali  conamine  cadat." 

Colleges,  for  the  reception  of  students  during  their  academical  course, 
are  not,  as  is  sometimes  supposed,  peculiarly  characteristic  of  English 
universities,  though  they  have  nowhere  so  far  diverted  attention  from 
the  universities  to  which  they  belong  as  in  England.  Most  continental 
universities  have  had  their  colleges.  Paris  abounded  in  them,  an  ancient 
Spanish  college  still  subsists  at  Bologna,  and  the  numerous  college 
buildings  at  Louvain  give  it  the  familiar  aspect  of  an  English  university 
town. 

The  original  meaning  of  a  "  degree,"  as  conveying  a  right,  and  at  the 
same  time,  in  many  cases,  an  obligation  to  teach,  has  long  been  lost 
sight  of.  The  functions  unsatisfactorily  discharged  by  "necessary 
regents  "  have  been  intrusted  for  many  centuries  past  to  permanently 
endowed  professors  (the  series  of  whom  begins  at  Oxford  and  Cambridge 


UNIVERSITIES  389 

with  the  "  Lady  Margaret  Professors,"  and  the  "  Regius  Professors "  of 
Henry  viii.) ;  but  a  degree  is  still  valued,  not  only  for  social  purposes, 
as  certifying  that  its  holder  is  possessed  of  some  literary  culture,  but 
also  as  qualifying  for  the  tenure  of  certain  offices,  and  for  entrance 
to  some  of  the  learned  professions. 

The  Universities  of  the  British  Empire. 

The  universities  of  the  British  Empire  are  now  probably  more  than 
fifty  in  number.  Of  these,  only  seven,  viz.,  Oxford,  Cambridge, 
St.  Andrews,  Glasgow,  Aberdeen,  Edinburgh,  and  Dublin,  were  in 
existence  before  the  nineteenth  century. 

(1)  Oxford,  as  already  stated,  is  one  of  the  four  universities  of  Europe 
whose  small  beginnings  are  traceable  as  early  as  the  first  half  of  the 
twelfth  century.  "  The  scholar  King,"  Henry  i.,  was  fond  of  residing 
in  the  city  and  neighbourhood,  and  it  is  certain  that  during  his  reign, 
and  thenceforth,  a  succession  of  great  teachers  were  attracting  consider- 
able numbers  of  students  to  the  banks  of  the  Isis.  Thus,  Theobald  of 
Etampes,  previously  a  teacher  at  Caen,  is  established  as  a  "Magister 
Oxenfordiee"  at  least  as  early  as  1116.  He  is  followed  about  1133  by 
the  theologian,  Robert  Pullen,  afterwards  cardinal,  and  a  little  later 
by  Robert  of  Cricklade.  In  1149  the  Lombard  Vacarius  was  lecturing 
at  Oxford  upon  the  civil  law  "  to  crowds  of  rich  and  poor,"  and  composed, 
for  the  special  use  of  the  latter,  a  compendium  known  as  the  "  Liber 
Pauperum,"  of  which  several  MSS.  are  still  in  existence.  Passing  over 
many  little  pieces  of  intermediate  evidence  as  to  the  resort  of  students 
to  Oxford,  we  learn  from  Giraldus  Cambrensis  that  in  1187  he  found 
there  an  organised  academical  society,  divided  into  several  faculties, 
each  with  its  own  doctors  and  students.  There  is,  indeed,  evidence 
which  would  indicate  that  this  high  stage  of  development  had  been 
reached  some  twenty  years  previously.  The  internal  organisation  of 
the  university  was  the  work  of  the  society  itself,  on  the  general  lines 
of  the  University  of  Paris,  and  with,  perhaps,  some  sort  of  guidance 
from  the  bishop  of  the  diocese,  who  delegated  his  authority,  which  could 
not  conveniently  be  exercised,  as  would  naturally  have  been  the  case, 
through  the  chancellor  of  his  distant  cathedral  of  Lincoln,  at  first  to  the 
local  archdeacon  or  other  official,  but  ultimately  always  to  a  chancellor 
specially  appointed  for  the  superintendence  of  so  important  a  gathering 
of  masters  and  scholars,  and  resident  amongst  them.  In  process  of  time 
the  chancellor  came  to  be  elected  by  the  masters  themselves,  subject 
merely  to  confirmation  by  the  bishop,  the  necessity  for  which  was 
finally  abolished  by  papal  bull  in  1368.  In  the  meantime  the  university 
had  gained  recognition  as  a  quasi-corporate  body,  and  its  chancellor 
had  acquired,  partly  by  papal  concession,  partly  by  royal  grant,  a  large 
measure  of  jurisdiction,  spiritual,  civil,  and  criminal,  to  the  exclusion, 
where  scholars  were  concerned,  of  that  of  the  ordinary  Courts  (see 
Inferior  Courts).  The  long  series  of  royal  charters  begins  with  the 
reign  of  Henry  iii. 

The  subsequent  development  of  the  university  has  been  effected 
mainly  through  the  exercise  of  its  inherent  power  of  making  statutes 
(the  earliest  preserved  is  of  1252),  which,  though  of  somewhat  rare 
occurrence  for  two  centuries  after  the  Laudian  codification  in  1636,  have 
of  late  years  become  exceedingly  numerous ;  but  also  by  statutes  and 
ordinances  made  for  it  in  pursuance  of  the  report  of  the  Royal  Commis- 


390  UNIVEESITIES 

sion  of  1850  (the  legality  of  which  was  at  first  hotly  contested),  under 
17  &  18  Vict.  c.  81,  and  19  &  20  Vict.  c.  31,  and  by  the  Parliamentary 
Commission  of  1877.  By  both  Commissions  the  revenues  of  the  colleges 
have  been,  to  a  certain  extent,  made  available  for  university  purposes ; 
and  the  latter  Commission  has  done  much  for  the  reorganisation  of 
teaching  and  the  revival  of  the  faculties. 

The  foundation  of  colleges,  originally  for  purposes  of  mature  study, 
began  in  the  thirteenth  and  continued  actively  during  the  four  follow- 
ing centuries.  The  public  halls  (of  which  all  but  one  have  now  been 
absorbed  into  the  colleges)  were  institutions  of  a  similar  nature,  except 
that  they  were  not  incorporated.  Under  a  statute  of  1882,  "  Private 
Halls  "  may  be  opened  for  the  reception  of  students,  under  a  "  licensed 
master."  By  statutes  in  force  from  1432  to  1868,  no  person  could 
become  a  member  of  the  university  without  also  becoming  a  member 
of  some  college  or  hall.  The  last-mentioned  year  witnessed  a  return  to 
the  ancient  constitution  of  the  university  in  this  respect,  by  the  recog- 
nition of  "non-collegiate  students"  (see  College).  Several  colleges, 
or  halls,  have  recently  been  founded  at,  or  removed  to,  Oxford,  such  as 
Somerville,  Lady  Margaret,  and  St.  Hugh's  for  women ;  and,  for  men, 
Wycliffe  (Church  of  England,  theological),  Mansfield  (Congregational), 
Manchester  (Unitarian),  which  stand  in  no  relation  to  the  university, 
although  they  may  give  instruction  to  some  university  students,  and 
their  own  students  may  with  permission  follow  some  of  the  university 
courses.  Women  cannot  matriculate  in  the  university,  or  obtain  its 
degrees,  although  they  are  admissible  to  most  of  its  examinations,  and 
receive  certificates  of  having  passed  them. 

Previous  residence  and  passing  examinations  at  an  "  affiliated  college," 
in  any  part  of  the  British  dominions,  is  now  allowed  to  exempt  an  Oxford 
student  from  some  of  the  residence,  etc.,  at  Oxford,  otherwise  required 
for  a  degree ;  and  a  similar  indulgence  is  granted  in  certain  cases  to  the 
holder  of  a  degree  in  other  approved  universities. 

(2)  Cambridge  seems  to  owe  its  origin  as  a  seat  of  the  higher 
education  to  the  migration  thither  of  Oxford  masters  and  students, 
which  took  place  when  they  were  for  a  time  forced  to  leave  their  own 
university  in  consequence  of  the  fatal  "  town  and  gown  "  riots  of  1209 — 
"  recesserunt  ab  Oxonia  ad  tria  millia  clericorum,  tam  magistri  quam 
discipuli,  quorum  quidam  apud  Cantabregge,  quidam  vero  apud  Reding- 
hum,  liberalibus  studiis  vacantes  villam  Oxoniae  vacuam  reliquerunt " 
(E.  Wendover,  S2ih  anno).  A  chancellor,  masters,  and  scholars  of 
Cambridge  are  recognised  by  the  King  and  by  the  Pope  in  writs  of 
1230  and  1233  respectively.  Its  first  college,  Peterhouse,  was  founded 
in  1284,  in  imitation  of  Merton  College,  Oxford. 

The  history  of  Cambridge  thenceforth  so  much  resembles  that  of 
Oxford,  that  we  may  pass  on  to  mention  certain  later  occurrences  which 
are  of  importance  for  both  universities  alike.  The  Act  of  13  Eliz.  c.  29 
formally  incorporates  the  two  universities,  confirming  all  their  charters. 
By  writ  of  3  Jas.  i.,  each  university  acquired,  and  has  since  retained,  the 
right  of  sending  two  representatives  to  the  House  of  Commons.  By 
grant  of  Charles  i.,  the  two  universities,  with  the  King's  Printers,  enjoy 
a  monopoly  of  the  printing  of  the  authorised  version  of  the  Bible  and 
of  the  Book  of  Common  Prayer.  Under  5  &  6  Vict.  c.  45,  as  under 
earlier  Acts,  the  libraries  of  the  two  universities  receive  each  a  copy 
of  every  work  published  in  Great  Britain.  The  powers  given  by  the 
Universities  and  College  Estates  Acts,  1858-1880,  apply  to  both  uni- 
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versities,  as  also  to  some  other  institutions.  By  34  &  35  Vict.  c.  26 
(which  applies  also  to  Durham),  no  religious  test  can  be  imposed,  except 
for  degrees  in  divinity,  upon  any  lay  member  of  either  university,  or  of 
any  college  or  hall  therein,  founded  previously  to  1871 ;  but  provision 
is  made  for  the  continued  daily  use  in  college  chapels  of  morning  and 
evening  prayer  according  to  the  order  of  the  Book  of  Common  Prayer, 
with  power  to  the  Visitor  of  any  college  to  sanction  an  abridged  form 
of  prayer  for  week-days  only.  Under  40  &  41  Vict.  c.  48  (1877), 
separate  executive  commissions  took  evidence  and  carried  out  reforms 
in  both  universities. 

The  extra-academical  activity  of  the  two  older  British  universities 
(in  which  some  of  the  later  foundations  have  taken  part)  in  the  holding 
of  "  local  examinations  "  and  examinations  for  women,  in  the  systematic 
examination  of  schools,  in  the  organisation  of  "university  extension 
lectures,"  dating  from  about  the  year  1858,  is  hardly  within  the  scope 
of  the  present  article. 

The  older  universities  of  Scotland,  viz. — (3)  St.  Andrews,  1413 ;  (4) 
Glasgow,  1450 ;  and  (5)  Aberdeen,  1494,  were  all  founded  by  papal  bulls, 
on  the  lines  mainly  of  the  University  of  Bologna. 

(6)  Edinburgh  was  founded  in  1583.  Since  1868,  in  pursuance  of 
31  &  32  Vict.  c.  48,  St.  Andrews  and  Edinburgh  return  between  them 
one  member  to  Parliament,  as  do  Glasgow  and  Aberdeen.  On  the  Scotch 
universities,  see  also  52  &  53  Vict.  c.  55. 

(7)  Dublin  (Trinity  College),  founded  in  1591,  was,  in  1873,  by  36 
&  37  Vict.  c.  21,  freed  of  religious  tests,  except  for  teachers  of  theology. 
Under  the  Act  of  Union,  it  returned  one,  and  under  2  &  3  Will,  iv., 
returns  two  members  of  Parliament.  Under  5  &  6  Vict.  c.  45  it  receives 
a  copy  of  every  work  published  in  Great  Britain. 

After  a  long  pause,  the  creation  of  universities  in  the  British  islands 
.was  resumed  by  the  foundation  of  (8)  JDurkam,  under  2  &  3  Will.  iv. 
c.  xix.  and  a  royal  charter  of  1837.  Its  constitution  was  modelled  on 
that  of  Oxford  and  Cambridge.  It  is  provided  with  a  college  and  two 
halls.  Under  24  &  25  Vict.  c.  82,  a  commission  was  appointed  to  pro- 
vide for  the  good  government  and  extension  of  the  university,  which  has 
annexed  the  Newcastle  Colleges  of  Medicine  and  of  Science,  founded  in 
1851  and  1871  respectively.  A  new  departure  was  taken  by  the  founda- 
tion, by  royal  charter,  in  1836,  at  first  in  connection  with  University 
(1828)  and  King's  (1831)  Colleges  of  (9)  the  University  of  London,  the 
sole  function  of  which  was  to  confer  degrees  after  examination.  Since 
1868,  under  30  &  31  Vict.  c.  65,  it  sends  one  representative  to  Parlia- 
ment. It  was  reconstituted,  in  accordance  with  the  report  of  a  Koyal 
Commission,  in  1900 ;  and  now,  in  addition  to  its  "  external  department," 
which  confers  degrees  after  examination  upon  students  from  all  parts 
of  the  empire,  possesses  an  "academic  department,"  which  appoints 
professors  of  its  own,  and  "  recognises "  the  teaching  given  in  colleges 
incorporated  in  (University  College,  King's  College),  or  affiliated  to, 
itself.     See  the  University  of  London  Act,  1898. 

Several  institutions  of  recent  foundation  have  resembled  the  Univer- 
sity of  London,  as  originally  constituted,  in  having  as  their  main  function 
the  control  of  examinations  and  degrees,  while  differing  from  it  in 
standing  in  so  intimate  a  relation  to  their  constituent  colleges,  that  they 
might  fitly  be  described  as  "  federal  universities." 

(10)  Such  is  still  The  University  of  Wales,  1893,  incorporating  the 
University  Colleges  of  Aberystwyth  (1872),  Cardiff  (1883),  and  Bangor 
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(1884)  The  (mainly  theological)  College  of  St.  David  at  Lampeter 
(1828)  received,  by  charter  of  1852,  the  indefensibly  anomalous  right 
of  conferring  the  degrees  of  B.A.  and  B.D. 

(11)  Such,  till  recently,  was  The  Victoria  University,  1880,  incor- 
porating the  Owens  College,  Manchester  (1851),  and,  later,  University 
College,  Liverpool,  and  the  Yorkshire  College,  Leeds  (see  51  &  52  Vict, 
c.  45).  It  was,  however,  reconstituted  in  1903  without  the  two  last- 
mentioned  colleges,  which  were  now  strong  enough  to  stand  alone. 

Such  also  was  The  Queen^s  University  of  Ireland,  1856,  incorporating 
the  Queen's  Colleges  of  Belfast,  Cork,  and  Galway,  superseded  in  1880 
by  The  Royal  University  of  Ireland,  incorporating  the  same  colleges,  but 
also  receiving  candidates  from  all  quarters.  The  Eoyal  University  is 
now,  however,  in  its  turn  to  cease  to  exist,  as  soon  as  the  "  Irish 
Universities  Act,  1908,"  shall  have  come  into  full  operation.  Under 
this  Act,  letters  patent  passed  the  Great  Seal  of  Ireland  on  December  2, 
1908,  founding  (12)  a  new  university,  having  its  seat  in  Dublin  (with, 
no  doubt,  "  a  Catholic  atmosphere "),  under  the  name  of  The  National 
Universitiffif  Ireland,  incorporating  a  new  "  University  College,  Dublin," 
together  with  the  ".Queen's  Colleges,"  henceforth  the  "  University  Col- 
leges "  of  Cork  and  Galway;  as  also  (1.3)  a  new  university,  having  its 
seat  in  Belfast,  under  the  name  of  The  Queen's  University  of  Belfast. 

(14)  Birmingham  was  founded  in  1900. 

(15)  Liverpool,  in  1903. 

(16)  Leeds,  in  1904. 

(17)  Sheffield,  in  1905. 

The  Canadian  universities,  most  of  which  teach  as  well  as  examine, 
and  to  which,  when  undenominational,  denominational  colleges,  with 
power  to  grant  degrees  in  divinity,  are,  in  some  cases,  affiliated,  include 
the  following : — 

In  Ontario :  (18)  Toronto,  King's  College,  chartered  1827  (Ch.  of  E. 
till  1850,  since  undenom.);  (19)  Toronto,  Trinity  College,  1852  (Ch.  of 
K);  (20)  Ottawa  University,  1866  (R.  C);  (21)  The  Western  Univerdty 
of  London,  1878;  (22)  Toronto,  M'Master,  1887  (BaL^itist) ;  (23)  Kingston, 
Queen's  College,  1841  (undenom.  with  Presbyt.  Theol.  Eac);  (24)  Cohurg, 
Victoria  University,  1841  (Methodist). 

In  Quebec :  (25)  Montreal,  McGill  College,  1821  (undenom.  with 
Presbyterian  and  Methodist  affil.  Colleges,  giving  degrees  in  divinity 
only);  (26)  Quebec,  Laval  University,  1852,  with  a  branch  at  Montreal 
(R.  C);  (27)  Lennoxville,  Bishop's  College,  1852  (Ch.  of  E.). 

In  Nova  Scotia:  (28)  Halifax,  Dalhousie  College,  1863  (undenom. 
with  affil.  Presbyterian  College  conferring  B.D.) ;  (29)  Windsor,  Kind's 
College,  1800  (undenom.,  except  Fac.  of  Div.,  Ch.  of  E.) ;  (30)  Wolfville, 
Acadia  College,  1840  (undenom.  though  Baptist);  (31)  Antigonish,  St.  F. 
Xavier's  College  (R.  C). 

In  New  Brunswick:  (32)  Fredericton,  1860;  (33)  MouTvt  Allison, 
1862  (Methodist);  (34)  Memramloch,  St.  Joseph's  College,  1894  (R.  C). 

In  Manitoba :  (35)   Winnipeg,  1877. 

The  Universities  of  Australia,  which  all  teach  as  well  as  examine, 
are :  (36)  Sydney,  1851 ;  (37)  Melbourne,  1853 ;  (38)  Adelaide,  1872 ;  (39) 
Hobart,  1890. 

(40)  The  University  of  New  Zealand,  1877,  and  (41)  that  of  Cape 
Town,  1877,  are  both  examining  boards  of  the  federal  type. 

The  Universities  of  India,  which  are  all  merely  examining  boards, 
in  some  cases  with  affiliated  colleges,  are :   (42)  Calcutta,  1857 ;   (43) 
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Bombay,  1857 ;  (44)  Madras,  1857 ;  (45)  Lahore,  1882 ;  (46)  Allahabad, 
1887. 

Degrees  have  been  accessible  to  women  at  the  following  universities 
in  the  British  Islands,  since  the  dates  mentioned  in  each  case,  viz. : — 
University  of  London,  1878;  Victoria  University,  1880;  Royal  University 
of  Ireland,  1880 ;  Universities  of  St.  Andrews,  Glasgow,  Aberdeen,  and 
Edinburgh,  1892 ;  University  of  Wales,  1893 ;  University  of  Durham, 
1895 ;  University  of  Dublin,  1904.  They  are  also  open  to  women  at 
all  the  universities  of  the  United  Kingdom  of  later  foundation,  as  also 
at  several  universities  in  the  colonies. 

[Authorities. — On  Universities  generally :  Savigny,  Geschichte  des 
romischen  Rechts  im  Mittelalter,  1815-1831 ;  Denifle,  Die  Entstehung  der 
Universitdten  des  Mittelalters,  1885 ;  H.  Kashdall,  The  Universities  of 
Europe  in  the  Middle  Ages,  1895.  On  British  Universities :  The  title 
"  Universities  "  in  the  Index  to  the  Statutes,  and  the  Table  of  Statutes, 
passim ;  J.  Griffiths,  Enactments  in  Parliament,  etc.,  1869 ;  Grant, 
Corporations,  1850 ;  Registrum  Privilegiorum  Almce  Universitatis  Oxon- 
iensis,  1770;  F.  Anstey,  Munimenta  Academica  (Eolls  Series),  1868; 
Maxwell  Lyte,  History  of  the  University  of  Oxford,  1885 ;  G.  Brodrick, 
History  of  the  University  of  Oxford,  1886 ;  T.  E.  Holland,  Oxford  in  the 
Twelfth  Century,  in  0.  H.  Soc.  Collectanea,  ii.  1890 ;  J.  Bass  Mullinger, 
The  University  of  Cambridge  from  the  Earliest  Times  to  the  Accession  of 
Charles  I.,  1873,  1884;  Reports  of  Commissioners  to  Visit  the  Universities 
of  Scotland,  1831,  1837,  also  1852 ;  Sir  A.  Grant,  The  Story  of  the 
University  of  Edinburgh  during  its  First  300  Years,  1884;  J.  W.  Stubbs, 
The  History  of  the  University  of  Dublin,  1889;  W.  Houston  in  The 
Universities  of  Canada,  etc.,  as  an  Appendix  to  the  Report  of  the  Minister 
of  Education,  by  G.  Koss,  1896.] 

Unlawful  Assembly. — See  Assembly,  Unlawful. 

Unlawful  Societies. — See  Societies,  Unlawful. 

U  n  I  ess .  — "  Free  from  average  unless  general."  The  word  "  unless  " 
in  this  collocation  means  the  same  as  "  except "  (  Wilson  v.  Smith,  1764, 
3  Burr.  1556).     See  also  Stroud,  Jud.  Diet. 

Unmarried. — See  Will,  Judicial  Glossary. 

Unnatural  Offence. — See  Abominable  Crime. 

U  n  pai  d  ■  — This  word  in  a  covenant  by  a  mortgagor  to  pay  interest 
at  a  certain  rate,  so  long  as  the  principal  sum,  or  any  part  thereof,  remains 
"  unpaid,"  does  not  mean  exclusively  payment  in  cash ;  it  means  still  due 
on  the  covenant,  and  when  judgment  is  recovered  on  the  covenant  for  the 
principal,  such  principal  is  no  longer  "  unpaid  "  under  the  covenant  owing 
to  the  merger  that  has  taken  place  (per  Lindley,  L.  J.,  in  Ex  parte  Fewings, 
In  re  Sneyd,  1883,  25  Ch.  D.  353). 

Unqualified  Person.— See  Solicitor. 

Unsound  Food. — See  Food. 

Unsound  IVIind.  —See  Lunacy. 

Until. — See  Will,  Judicial  Glossary. 
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Upon. — This  word  "in  most  cases  is  used  elliptically  for  'upon 
condition  of :  as  '  upon  payment  of  rent ' ;  '  upon  conviction  of  an 
offender'"  (Dwariss,  Statutes,  692).  "The  word 'on,'  or  'upon'  .  .  . 
may  either  mean  before  the  act  done  to  which  it  relates,  or  simultane- 
ously with  the  act  done,  or  after  the  act  done,  according  as  reason  and 
good  sense  require,  with  reference  to  the  context  and  the  subject-matter 
of  the  enactment"  {per  Lord  Denman,  C.J.,  in  B.  v.  Arkwright,  1848, 
L.  J.  Q.  B.  26).  See  cases  on  the  word  used  in  various  connections 
collected  in  Stroud,  Jud.  Did. 

Urban  District  Council. — See  District  Council. 

Urban  Parish!.— See  Parish. 

Urban  Sanitary  Authority;   Urban  Sanitary 

District. — Our  modern  sanitary  legislation  began  in  1848,  when  the 
first  great  Public  Health  Act  was  passed.  It  did  not  apply  to  the  metro- 
polis ;  but  it  created  in  most  large  towns  and  in  many  other  populous 
places  a  Local  Board  of  Health,  with  full  power  to  construct  and  manage 
sewers,  drains,  wells,  and  water  and  gasworks,  to  deal  with  all  deposits 
of  refuse,  closets  and  slaughter-houses,  to  regulate  offensive  trades,  to 
remove  nuisances,  to  protect  waterworks  from  pollution,  to  pave  and 
regulate  streets,  to  regulate  dwellings  and  common  lodging-houses,  to 
provide  burial  and  recreation-grounds,  and  to  supply  public  baths  with 
water.  In  municipal  boroughs  the  town  council  was  constituted  the  local 
board.     In  other  places  the  board  was  elected  by  the  ratepayers. 

The  Public  Health  Act,  1872,  35  &  36  Vict.  c.  79,  made  two  import- 
ant changes  in  the  methods  of  sanitary  control.  In  the  first  place  it 
divided  the  whole  of  England  and  Wales  into  sanitary  districts — urban 
and  rural  (s.  3).  The  size  and  boundaries  of  these  districts  depended 
mainly  on  the  areas  of  antecedent  boards  and  districts.  Thus  nearly 
every  urban  sanitary  district  is  either  a  borough,  or  a  former  Improve- 
ment Act  district,  or  a  Local  Government  district.  The  boundaries  of 
every  rural  sanitary  district  corresponded  with  the  boundaries  of  some 
poor-law  union ;  but  out  of  these  areas  1092  urban  districts  were  carved, 
on  no  intelligible  system,  but  roughly  according  to  the  exigencies  of 
population.  A  union  may  thus  contain  several  different  urban  districts ; 
what  is  left  of  its  area  after  the  urban  portions  are  abstracted  is  the 
rural  sanitary  district.  But  it  was  a  great  advance  to  secure  that  every 
house  in  the  kingdom  must  henceforth  be  in  either  a  rural  or  an  urban 
sanitary  district,  and  therefore  under  the  jurisdiction  of  some  definite 
sanitary  authority.  Next,  the  Act  of  1872  constituted  the  guardians  of 
the  union  the  sole  sanitary  authority  in  every  rural  district  (s.  5).  Up 
to  that  date  the  guardians  had  been  in  rural  places  the  authority  for 
the  removal  of  nuisances ;  the  vestries,  on  the  other  hand,  had  been  the 
rural  sewer  authorities,  and  various  other  sanitary  duties  had  been 
imposed  upon  them  as  such. 

The  Public  Health  Act,  1875,  38  &  39  Vict.  c.  55,  repealed  the  Act 
of  1848  and  twenty-nine  of  its  amending  Acts,  and  re-enacted  them  in 
a  condensed  and  intelligible  form.  It  does  not  apply  to  the  metropolis, 
but  it  forms  the  sanitary  code  for  the  rest  of  England.  The  duties  of 
a  local  board  of  health  under  this  Act  are  fully  defined  in  the  article  on 
Public  Health.  Some  districts,  at  the  date  of  the  passing  of  this  Act, 
were  governed  by  Improvement  Commissioners  under  various  Improve- 
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ment  Acts :  in  those  districts  the  District  Commissioners,  and  in  boroughs 
the  corporation,  continued  to  be  the  urban  sanitary  authority ;  in  some 
ports  a  Port  Sanitary  Authority  {q^.v.)  was  created. 

And  now  the  Local  Government  Act  of  1894,  56  &  57  Vict.  c.  73,  has 
created  in  every  rural  district  and  in  every  urban  district,  not  a  borough, 
a  district  council,  which  is  the  sole  sanitary  authority,  and,  as  a  rule, 
also  the  sole  highway  and  burial  authority  in  the  district.  By  sec.  21 
of  the  Act  the  names  of  urban  sanitary  authority  and  rural  sanitary 
authority  were  changed  to  urban  district  council  and  rural  district 
council.  With  few  exceptions,  all  burial  boards,  highway  boards,  sur- 
veyors of  highways,  and  improvement  commissioners  have  become  merged 
in  the  district  councils  and  so  lost  their  separate  existence.  The  former 
urban  sanitary  districts  became  urban  districts  under  this  Act;  but 
their  areas  have  been  considerably  modified  since  1894  by  orders  made 
by  the  Local  Government  Board,  and  by  County  Councils  under  sec.  57 
of  the  Local  Government  Act  of  1888,  and  sec.  36  of  the  Local  Govern- 
ment Act  of  1894.  The  latter  section  expressly  directs  that,  so  far  as 
possible,  the  whole  of  every  parish  shall  be  in  the  same  district,  and  the 
whole  of  every  rural  district  in  the  same  county.  Every  year  in  many 
cases  the  Local  Government  Board  extends  to  Kural  District  Councils 
the  powers  of  Urban  District  Councils  under  certain  special  Acts  of 
Parliament,  see  sec.  276  of  the  Public  Health  Act,  1875 ;  sec.  25  (5), 
Local  Government  Act,  1894. 

Urina.1. — l.  Urban  district  councils  are 'authorised  to  provide 
urinals  for  public  accommodation,  at  the  cost  of  the  rates,  in  proper  and 
convenient  situations  (38  &  39  Vict.  c.  55,  s.  39) ;  and  where  the  Public 
Health  Act,  1890,  has  been  adopted,  have  power — 

{a)  to  make  regulations  for  management  and  by-laws  as  to  decent 
conduct  by  persons  using  the  same ; 

(h)  to  let  the  conveniences  for  terms  not  exceeding  three  years,  at 
such  rent  and  on  such  conditions  as  they  think  fit ; 

(c)  to  charge  fees  for  use  of  water-closets.  See  Part  III.  and  ss.  20, 
39,  iUd. 

Sanitary  conveniences  may  not  be  erected  by  private  persons  (in 
or  accessible  from  the  street),  except  on  railway  premises,  without 
the  leave  of  the  council  (see  Welstead  v.  Paddington  Vestry,  1891, 
40  W.  E.  254;  66  L.  T.  194;  see  also  sec.  93  of  the  Town  Improvement 
Clauses  Act,  1847, 10  &  11  Vict.  c.  34).  Similar  powers  may  be  obtained 
by  Rural  District  Councils  on  application  to  the  Local  Government 
Board  (sec.  276  Public  Health  Act,  1875 ;  sec.  5  Public  Health  Acts 
Amendment  Act,  1890).  These  enactments  do  not  authorise  the  placing 
of  such  conveniences  on  land  not  vested  in  or  belonging  to  the  council 
{Tunbridge  Wells  Mayor,  etc.  v.  Baird,  [1896]  App.  Cas.  434).  This 
decision  appears  to  prevent  their  construction  underground  in  public 
streets,  unless  the  subsoil  be  vested  in  the  council,  or  the  consent  of  the 
subsoil  owner  can  be  obtained.  They  must  be  erected  at  proper  and  con- 
venient places  (Pethick  v.  Plymouth  Mayor,  1894,  70  L.  T.  304),  but  the 
onus  of  showing  that  a  particular  place  is  not  proper  or  convenient  is  on 
the  person  complaining  {ibid.).  Urinals  may  not  be  erected  or  managed 
so  as  to  cause  a  public  nuisance  (Biddulph  v.  St.  George,  Hanover  Square, 
Vestry,  1863,  33  L.  J.  Ch.  411 ;  3  De  G.  J.  &.  S.  493 ;  Sellars  v.  Matlock 
Path  L.  P.,  1885,  14  Q.  B.  D.  928 ;  Vernon  v.  St.  James,  Westminster, 
1881,  16  Ch.  D.  449).     As  to  the  circumstances  under  which  aggrieved 
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persons  may  object  to  the  erection  of  a  urinal  in  any  particular  place 
see  Parish  v.  London  Corporation,  1903,  67  J.  P.  55 ;  Ley  man  v.  Hessle 
U.  D.  a,  1902,  67  J.  P.  56;  1  L.  G.  R  78;  Mayo  v.  Seaton  U.  D.  G., 
1904,  68  J.  P.  7 ;  2  L.  G.  R  127. 

2.  Similar  provisions  are  made  as  to  London  by  sees.  44,  45,  of  the 
Public  Health  (London)  Act,  1891,  54  &  55  Vict.  c.  76,  which  supersede 
sec.  88  of  the  Metropolis  Management  Act,  1855. 

3.  By  sec.  47  of  the  Public  Health  Acts  Amendment  Act,  1907 
(which  applies  only  where  it  has  been  put  into  force  by  the  Local 
Government  Board,  and  subject  to  the  conditions  named  in  the  Order), 
"  The  local  authority  may  provide  and  maintain  in  proper  and  convenient 
situations,  sanitary  conveniences  in  or  under  any  street  repairable  by 
the  inhabitants  at  large,  and  may  provide  and  maintain  in  proper  and 
convenient  situations,  lavatories  in  or  under  any  such  street  for  the  use 
of  the  public,  and  may  employ  and  pay  attendants,  and  make  reasonable 
charges  for  the  use  of  any  sanitary  convenience  (other  than  a  urinal) 
or  of  any  lavatory  so  provided.  The  local  authority  may  make  by-laws 
for  the  management  of  the  sanitary  conveniences  and  lavatories,  and  as 
to  the  conduct  of  persons  frequenting  the  same. 

"  The  local  authority  may  let  any  such  sanitary  conveniences  and  any 
such  lavatories  for  such  periods,  at  such  rents,  and  subject  to  such  con- 
ditions as  to  the  charges  to  be  made  for  the  use  thereof  and  otherwise, 
as  they  think  proper." 

4.  The  general  law  as  to  nuisances  punishable  summarily  extends 
to  nuisances  arising  in  such  conveniences,  whether  they  are  erected  or 
maintained  by  a  public  authority  or  not  (38  &  39  Vict.  c.  55,  s.  91; 
54  &  55  Vict.  c.  76,  s.  2 ;  Chihnall  v.  Paul,  1881,  29  W.  R  536). 

5.  The  erection  of  such  conveniences  in  factories  and  worshops  is 
regulated  outside  the  administrative  County  of  London  by  the  Factory 
Act,  1901,  1  Edw.  VII.  c.  22,  s.  9,  and  the  Secretary  of  State  by  means 
of  a  Special  Order  dated  February  4,  1903,  has  determined  the  nature 
of  the  accommodation  that  must  be  provided.  Within  the  London  area 
sec.  38  of  the  Public  Health  (London)  Act,  1891  (cited  supra),  applies, 
but  the  Factory  Inspector  has  the  requisite  powers  of  interference  (sec.  5 
of  the  Factory  Act,  1901)  if  the  local  authority  should  show  itself 
negligent. 

6.  Their  erection  in  dairies  and  cowsheds  is  prohibited  by  the  Dairies, 
Cowsheds,  and  Milk  Shops  Order  of  1885,  r.  10  (St.  R  &  O.,  Rev.  1904, 
vol.  iv.,  "  Dairy.") 

7.  By  sec.  44  of  the  Public  Health  Acts  Amendment  Act,  1907,  all  inns, 
public-houses,  beer-houses,  eating-houses,  refreshment-houses,  or  places  of 
public  entertainment,  whether  now  existing  or  built  hereafter,  are  required 
to  maintain  one  or  more  proper  and  sufficient  urinals.  If,  after  reason- 
able notice  by  the  local  authority,  such  urinals  are  not  provided,  a  daily 
penalty  may  be  enforced  by  a  Court  of  Summary  Jurisdiction.  An 
owner  may  appeal  to  Quarter  Sessions  against  the  requirements  of  the 
local  authority  under  sec.  7  of  the  Act. 

U  rug'Ua.y . — Area  and  Earlier  History. — The  Republic  of  Uruguay 
is  situated  south  of  Brazil  and  east  of  Argentina,  on  the  eastern  coast  of 
South  America,  and  has  an  area  of  72,210  square  miles,  or  more  than 
two-thirds  of  the  size  of  the  United  Kingdom. 

Uruguay  was  discovered  by  the  Spanish,  but  their  attempts  at 
colonisation  were  unsuccessful.  The  Portuguese  established  a  settlement 
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there  and  gained  the  ascendency  at  the  end  of  the  sixteenth  century,  but 
their  settlement  was  demolished  by  the  Spanish  in  1777.  In  1815 
Brazil  took  possession  of  Monte  Video,  and  Uruguay  was  forcibly  turned 
into  a  Brazilian  province,  and  remained  so  until  August  25,  1825,  when 
it  asserted  its  independence.  The  independence  of  Uruguay  was  recog- 
nised by  the  Treaty  of  Monte  Video,  August  27,  1828  (Hertslet's  State 
Papers,  vol.  xv.  p.  935). 

Constitution. — Under  the  constitution  of  the  Eepublic,  which  dates 
from  September  10,  1829  {ibid.,  vol.  xviii.  p.  1032),  the  executive 
authority  is  vested  in  a  president,  elected  for  four  years  and  assisted  by 
a  council  of  five  ministers,  and  the  legislative  in  a  Parliament  of  two 
houses,  a  Senate,  and  a  Chamber  of  Eepresentatives.  The  Senate  con- 
sists of  nineteen  members,  one  for  each  department  of  the  Eepublic, 
chosen  by  an  electoral  college  whose  members  are  directly  elected  by  the 
people.  Senators  are  elected  for  six  years,  one-third  of  their  number 
retiring  biennially.  The  House  of  Eepresentatives  consists  of  sixty- 
nine  members,  elected  for  three  years  by  all  male  adults  who  can  read 
and  write.  Both  Houses  meet  annually  for  five  months,  and  out  of 
session  a  permanent  committee  of  two  senators  and  five  members  of  the 
House  of  Eepresentatives  takes  the  place  of  Parliament  and  controls 
the  administration  of  the  Eepublic. 

Laws  and  Courts  of  Law. — In  January  1908  the  High  Court  of 
Justice  of  Uruguay  was  reconstituted  and  the  judiciary  reorganised. 
The  revision  and  completion  of  the  codes,  which  in  some  respects  are 
very  antiquated  and  imperfect,  and  the  reform  of  procedure  is  under 
the  consideration  of  the  legislature.  Vivd  voce  public  trials  are  still 
practically  unknown  in  Uruguay  (and  indeed  in  most  South  American 
countries),  the  system  followed  being  that  of  written  pleadings  (escritos), 
inherited  from  Spain  nearly  two  centuries  ago. 

Application  of  Imperial  Acts. — The  treaty  of  July  13,  1839,  for  the 
abolition  of  the  Uruguayan  slave  trade  was  carried  into  effect  by  6  &  7 
Vict.  c.  16,  which,  in  common  with  other  Acts,  was  repealed  and  con- 
solidated by  the  Slave  Trade  Act,  1873,  36  &  37  Vict.  c.  88. 

The  protection  of  Patents  (q.v.),  trade  marks  and  copyright  in 
designs  is  regulated  by  Order  in  Council  of  September  24,  1886  (St. 
E.  &  0.,  Eev,  1904,  vol.  ix.,  "Patents,  etc.,"  p.  7),  the  Eepublic  having 
acceded  to  the  International  Industrial  Property  Convention.  By 
Orders  in  Council  of  March  5,  1885,  and  November  24,  1891  {ibid., 
vol.  v.,  "  Fugitive  Criminal,"  pp.  277,  288),  the  Imperial  Extradition  Acts 
have  been  applied  to  the  Treaties  with  Uruguay  of  March  26,  1884,  and 
March  20,  1891.  Provision  was  made  by  Order  in  Council  of  September 
24, 1886  {ibid.,  vol.  viii.,  "Merchant  Shipping,"  p.  92),  for  the  apprehension 
and  carrying  back  of  deserters  from  ships  of  the  Eepublic  in  whatever 
part  of  His  Majesty's  dominions  they  may  be  found. 

[See  Statesman's  Year  Book.] 

Usag'e. — See  Custom. 

Use. — A  person  who  walks  with  a  gun  with  intent  to  kill 
game,  "uses"  it  for  that  purpose  within  the  meaning  of  the  statute, 
which  makes  using  a  gun  with  that  intent  penal,  although  he  may  not 
fire  the  gun  (Maxwell,  Interpretation  of  Statutes,  3rd  ed.,  390) ;  so  a  net 
may  be  "used"  in  taking  a  salmon  although  no  fish  be  caught  {Ruther 
V.  Harris,  1876,  1  Ex.  D.  97) ;  and  a  snare  is  "  used  "  for  killing  game 
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on  a  Sunday  which  is  put  down  before  Sunday  for  the  purpose  of  killing 
game  on  Sunday  {Allen  v.  Thompson,  1870,  L.  R.  5  Q.  B.  336). 

A  steam  roller  crossing  one  county  to  perform  work  in  another  is, 
whilst  passing  over  highways  in  its  journey,  being  "  used "  within  the 
meaning  of  sec.  32  of  the  Highways  and  Locomotives  (Amendment)  Act, 
1878  {London  County  Council  v  Wood,  1897,  66  L.  J.  Q.  B.  729).  See, 
further,  Stroud,  Jud.  Diet. 

Use  and  Occupation,  Action  for.— See  Landlord 
AND  Tenant,  Vol.  VII.,  at  p.  688. 

Use  or  Permit  to  be  Used. — Where  a  local  Board  does 
nothing  to  create  a  nuisance,  and  is  endeavouring  to  effect  a  perfect 
system  of  drainage  within  its  district,  it  cannot  be  said  "  to  use  or 
permit  to  be  used"  sewers,  so  as  to  cause  a  nuisance,  merely  by 
abstaining  from  taking  proceedings  to  prevent  persons  who  have  no 
prescriptive  right  of  drainage  from  draining  into  the  Board's  sewers 
so  as  to  cause  a  nuisance  {A.-Q.  v.  Dorhing  Union,  1882,  51  L.  J. 
Ch.  585). 

User  and  N  on -User. — What  is  called  immemorial  user  is 
held  in  law  to  confer  proprietary  rights,  a  grant  being  implied  from  the 
possession  as  of  right  for  so  long  a  time  (see  Grant  Lost,  Vol.  VL 
p.  412).  A  presumption  of  immemorial  enjoyment  is  now  established 
by  proof  of  user  as  of  right,  that  is,  of  possession  as  owner  during  the 
periods  specified  in  the  Statutes  of  Limitations  (see  Limitation; 
Limitations  (Statutes  of),  Vol.  VIII.  p.  308).  In  the  case  of  rights 
in  gross,  however,  claimed  by  a  man  on  the  ground  of  immemorial 
enjoyment  by  himself  and  his  ancestors,  this  presumption  may  be 
effectually  rebutted  by  proof  that  the  enjoyment  has  in  fact  commenced 
within  what  is  called  the  time  of  legal  memory,  that  is,  since  the 
beginning  of  the  reign  of  King  Richard  i.  {Shuttleworth  v.  Le  Fleming, 
1865,  19  C.  B.  K  S.  687 ;  Jenkins  v.  Harvey,  1835,  1  C.  M.  &  R.  877, 
894,  40  R.  R.  769).  In  other  cases,  nevertheless,  as  where  the  owner  of 
a  dominant  tenement  claims  rights  as  appendant  or  appurtenant  thereto 
over  a  servient  tenement,  uninterrupted  user  as  of  right  shown  to  have 
existed  for  the  periods  mentioned  in  the  Prescription  Act,  1832  (2  &  3 
Will.  IV.  c.  71),  will  give  an  absolute  title.  See  Prescription;  and  cp. 
Bennison  v.  Cartwright,  1864,  5  B.  &  S.  1. 

Non-user  of  the  rights  mentioned  in  sees.  1-4  of  the  Act  for  twenty 
years  or  upwards  is  ordinarily  sufficient  evidence  from  which  abandon- 
ment of  the  rights  can  be  established  {Norton  v.  L.  and  N.-  W.  Ely.  Co., 
1879,  13  Ch.  D.  268;  Marshall  v.  Taylor,  [1895]  1  Ch.  641).  The 
essence  of  the  matter  is  the  intention  to  abandon,  however,  and  if  that 
is  made  out  clearly,  a  shorter  period  than  twenty  years  may  suffice  (see 
Crossley  &  Sons  v.  Lightoivler,  1866,  L.  R.  3  Eq.  279 ;  2  Ch.  478 ;  Ward 
v.  Ward,  1852,  7  Ex.  Rep.  838 ;  Hale  v.  Oldroyd,  1845,  14  Mee.  &  W. 
789;  69  R.  R.  824;  Moore  v.  Rawson,  1824,  3  Barn.  &  Cress.  332;  27 
R.  R.  375 ;  Midland  Ely.  Co.  v.  GrihUe,  [1895]  2  Ch.  827) ;  in  the 
ease  of  land,  if  the  land  is  not  capable  of  use  and  enjoyment 
there  will  be  no  abandonment  or  discontinuance  by  mere  absence 
of  use  and  enjoyment  {Leigh  v.  Jack,  1879,  5  Ex.  D.  264,  274,  per 
■Cotton,  L.J.). 
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Definition  of  a  Use. 

A  use,  according  to  Coke,  is  "  a  trust  or  confidence  which  is  not 
issuing  out  of  land,  but  as  a  thing  collateral,  annexed  in  privity  to  the 
estate  and  to  the  person,  touching  the  land :  scil.,  that  cestui  que  use 
shall  take  the  profits,  and  that  the  terre  tenant  shall  make  estates 
according  to  his  direction"  (1  Co.  121a;  Co.  Litt.  272 &). 

It  consisted,  Bacon  says,  of  three  parts  :  (1)  That  the  feoffee  would 
suffer  the  feoffor  to  take  the  profits  ;  (2)  that  the  feoffee  would,  at  the 
will  of  the  feoffor,  execute  the  estates  to  the  feoffor  or  his  heirs,  or  any 
other  by  his  direction ;  (3)  that  if  the  feoffee  had  been  disseised,  and 
so  the  feoffor  disturbed,  the  feoffee  would  re-enter,  or  bring  an  action 
to  re-continue  the  possession  (Bacon,  Uses,  10). 

The  use  was,  therefore,  previous  to  the  Statute  of  Uses,  an  equitable 
or  beneficial  interest  collateral  to  the  legal  seisin  of  the  land,  but 
differing  from  other  equitable  interests  or  "  trusts  "  in  being  "  general 
and  permanent,"  instead  of  "  special  and  transitory  "  (Bacon,  p.  9). 

The  seisin  (or  legal  estate  in  fee)  and  the  conterminous  use  were 
thus  treated  by  the  old  lawyers  as  two  separable  things.  They  might 
be,  and  primd  facie  were,  united  in  the  legal  tenant ;  but,  on  the  other 
hand,  they  could  be  separated  and  vested  in  different  persons.  The 
feoffee  in  the  latter  case  had  the  possession  or  seisin,  and  a  confidence 
or  trust  (namely  the  use)  was  placed  in  him — {a)  to  permit  the  feoffor, 
or  any  other  person,  and  his  heirs  to  receive  the  rents  and  profits ;  and 
(&)  to  make  such  legal  estates  as  he  or  they  should  direct. 

In  the  case  of  a  trust  (or  "  special  trust  lawful,"  as  Bacon  calls  it), 
the  feoffee  had  both  the  seisin  and  the  use,  but  subject  to  a  personal 
trust  to  retain  both,  in  order  to  answer  some  special  purpose. 

Oeigin  and  Early  History  of  Uses. 

It  seems  probable  that  "  a  trust  was  the  way  to  a  use  "  (Bacon,  9) 
and  that,  historically,  the  special  transitory  trust  preceded  and  naturally 
paved  the  way  to  the  permanent  use.  Uses  could  hardly  have  existed 
before  the  Statute  Quia  Emptores,  18  Edw.  i.,  and  it  does  not  appear  at 
all  clear  that  there  is  any  distinct  evidence  of  the  existence  of  trusts 
or  uses  of  land  previous  to  Edward  in.  Then,  however,  they  certainly 
became  frequent,  as  is  proved  by  the  Statute  50  Edw.  in.  c.  6. 

The  earhest  mention  of  the  word  use  is  in  the  Statute  of  Provisors 
(7  Eich.  II.  c.  12) ;  and  Bacon  (p.  24)  thinks  the  idea  originated  in  that 
reign,  though  Sanders  attributes  it  to  the  preceding  reign. 

The  raison  d'itre  of  uses  was  what  Bacon  calls  an  "  intent  unlawful 
and  covinous."  The  chief  object  was,  at  first,  to  enable  the  clergy  to 
evade  the  Mortmain  Laws ;  but  this  was  checked  by  15  Eich.  ii.  c.  5. 
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The  troublous  times  of  Eichard  ii.  and  the  Lancastrian  Kings  gave1[a 
fresh  impulse  to  the  new  system.  Most  of  the  great  landowners  in  the 
kingdom  conveyed  their  estates  to  uses,  in  order  to  preserve  them  from 
forfeiture  for  treason,  though  this  effect  was  gradually  prevented  by 
statute. 

By  4  Edw.  iv.  it  was  settled  that  the  cestui  que  use  could  obtain  no 
relief  in  the  common-law  Courts  against  his  feoffee,  but  must  rely  upon 
the  equitable  jurisdiction  by  subpoena  of  the  Court  of  Chancery. 

It  is  surmised  that  under  Henry  vi.  uses  were  greatly  favoured, 
and  in  the  Statute  1  Rich.  iii.  c.  1  the  first  great  stage  in  the  history 
of  uses  was  reached.  The  effect  of  this  statute  was  to  enable  the  cestui 
que  use  to  convey  the  legal  estate  or  seisin  as  well  as  the  use,  and  to 
grant  a  legal  lease.  This  was  held  to  be  limited  to  cases  where  the 
use  was  declared  upon  a  seisin  in  fee,  and  not  to  trusts  or  confidences 
declared  upon  an  estate  tail  or  for  years,  or  the  possession  of  a  lessee 
for  years. 

Two  important  defects  in  the  statute  became  apparent,  i.e.  (1)  that 
it  did  not  deprive  the  feoffee  of  his  power  of  alienation,  so  that  a  con- 
veyance by  him  for  value  without  notice,  previous  to  any  disposition 
by  the  cestui  que  use,  precluded  the  latter  from  exercising  his  statutory 
power;  and  (2)  as  a  result,  the  feoffee  and  the  cestui  que  use  "often 
colluded,  and  by  making  secret  and  different  feoffments,  they  purposely 
defeated  each  other's  alienation,  with  a  view  to  deceive  purchasers  " 
(Sanders,  22). 

Subsequently  to  1  Eich.  ill.  c.  1,  and  previous  to  the  great  Statute 
of  Uses,  there  were  several  other  Acts  affecting  the  subject.  The 
Statute  1  Eich.  iii.  c.  5  remedied  cases  where  the  King  was  enfeoffed 
to  uses ;  1  Hen.  vii.  gave  a  formedon  against  the  cestui  que  use ; 
4  Hen.  vii.  c.  17  extended  the  right  of  wardship  and  relief  against  heirs 
to  lands  in  knight  service  held  by  way  of  use;  by  19  Hen.  vii.  c.  15, 
the  lands  of  a  cestui  que  use  were  made  subject  to  execution  for  debt 
by  judgment,  recognisance,  and  statute  merchant  and  staple,  and  socage 
lands  held  by  way  of  use  were  made  liable  to  relief,  heriot,  and  other 
duties,  and  also  allowed  the  advantages  attaching  to  lands  held  in 
seisin;  by  23  Hen.  viii.  c.  10,  in  the  case  of  conveyances  to  the  use 
of  unincorporated  bodies  for  superstitious  purposes,  the  uses  were  made 
absolutely  void ;  by  26  Hen.  viii.  c.  13,  uses  became  forfeitable  for  high 
treason ;  and  finally,  by  27  Hen.  viii.  c.  10,  the  doctrine  of  uses  was 
placed  on  its  present  footing. 

The  Objects  of  Uses. — In  addition  to  the  objects  above  mentioned, 
other  "  covinous  "  purposes  and  "  subtle  inventions  and  practices  "  for 
which  uses  were  employed  are  set  out  (in  perhaps  somewhat  exaggerated 
terms)  in  the  preamble  to  the  Statute  of  Uses ;  they  include  the  fol- 
lowing : — (1)  The  devising  of  land ;  (2)  the  evasion  of  feudal  incidents, 
such  as  heriots,  escheats,  aids,  reliefs,  etc.;  (3)  secret  assurances  to 
aliens. 

The  Natuke  of  Uses  before  the  Statute  of  Uses. 

The  following  were  the  essentials  necessary  to  raise  a  valid  use  apart 
from  the  Statute  27  Hen.  viii.  c.  10 : — 

(a)  There  had  to  he  a  person  or  persons  capable  of  being  seised  to  the 
tise. — This  comprised,  generally  speaking,  any  person  who  could  be  a 
grantee  of  land,  including  &feme  covert  or  an  infant.     The  chief  excep- 
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tions  were — (1)  The  King  or  Queen  (subject  to  1  Eich.  iii.  c.  5 ;  see 
above) ;  (2)  a  corporation ;  (3)  an  attainted  person ;  (4)  an  alien ;  (5) 
persons  lacking  the  privity  of  estate  necessary  to  the  use,  e.g.  a  lord 
taking  the  land  after  the  grant  to  uses  by  title  paramount,  such  as  by 
escheat,  entry  for  mortmain,  etc. ;  or  a  tenant  by  the  curtesy,  or  (pro- 
bably) a  tenant  in  dower,  or  a  feoff'ee  under  a  tortious  feoffment;  (6) 
persons  as  regards  whom  the  "  confidence  "  failed,  e.g.  hond-fide  purchasers 
from  the  original  feoffee  to  uses  for  value  without  notice  of  the  use 
(1  Co.  122 J);  and  (7)  persons  enfeoffed  for  an  estate  less  than  a  fee 
simple,  e.g.  an  estate  tail,  for  life  or  for  years.  The  principal  reason 
for  this  last  exception  was  that  the  Courts  held  that  the  element  of 
tenure  in  these  estates  constituted  a  consideration  incompatible  with 
a  use. 

(h)  There  had  to  he  an  effectual  feoffment  or  other  assurance  vesting  the 
legal  seisin  in  the  feoffee. 

(c)  There  had  to  he  a  person  capahle  of  receiving  or  taking  the  use. — 
Any  person  who  could  take  a  conveyance  of  lands  could  take  by  way 
of  use. 

(d)  There  had  to  he  either  a  consideration  sufficient  to  raise,  or  a 
declaration  of,  the  use. — The  declaration,  if  clear,  overrode  even  a  con- 
flicting consideration.  In  the  absence  of  any  declaration  there  would, 
except  as  regards  incorporeal  hereditaments,  be  a  resulting  use  to  the 
grantor  as  of  his  old  estate  (Sand.  60,  note  4).  But  the  existence  of  any 
pecuniary  consideration,  however  trifling,  would  raise  the  use  to  the 
feoffee. 

(e)  There  had  to  he  a  hereditament  out  of  which  the  use  might  arise. — 
But  apparently  this  did  not  extend  to  personal  inheritances  such  as 
annuities,  or  to  commons  or  rights  of  way  in  gross  (Sand.  62). 

Subject  to  the  above-mentioned  conditions  at  common  law,  the  estate 
of  the  cestui  que  use  in  the  use  was,  in  the  following  respects,  exactly 
analogous  to  that  of  a  feoffee  at  common  law : — (1)  It  was  regarded  as  a 
descendible  entity,  and  in  this  respect  was  subject  to  the  ordinary  law 
of  inheritance ;  (2)  it  was  always  alienable  inter  vivos,  and  after  1  Eich.  iii. 
the  cestui  que  use  could,  even  as  against  the  feoffee,  pass  the  legal  estate 
inter  vivos  ;  (3)  in  later  times  the  cestui  que  use  could  be  sworn  upon  an 
inquest. 

In  other  respects,  however,  at  common  law  (and  apart  from  later 
statutory  modification),  it  materially  differed  from  the  legal  estate,  e.g. — 
(1)  It  was  freely  devisable  even  before  the  Statute  of  Wills.  (2)  The 
cestui  que  u^e  at  common  law  was  merely  a  tenant  by  sufferance,  and 
therefore  could  not  bring  or  defend  an  action  with  regard  to  the  land 
in  his  own  name  in  the  Courts  of  common  law.  Neither  curtesy  nor 
dower  attached  to  the  use,  nor  was  it  (generally  speaking)  forfeitable 
for  treason  or  felony,  nor  subject  to  escheat  or  wardship,  nor  attach- 
able as  assets  in  the  hands  of  the  heir  or  executor.  Conversely  the 
feoffee  was  full  owner  at  law,  and  all  these  rights  and  liabilities  attached 
to  his  estate,  and  he  it  was  who  performed  the  feudal  duties.  (3)  Con- 
sideration and  notice  materially  affected  a  conveyance  to  uses  though 
immaterial  at  law.  (4)  Words  of  limitation  were  not  always  necessary 
to  raise  a  fee  simple  of  the  use ;  for  instance,  a  bargain  and  sale  would 
imply  an  estate  in  fee.  (5)  In  the  case  of  a  use,  though  not  of  the  legal 
seisin,  a  rent  out  of  the  land  and  the  land  itself  could  stand  together  (and 
see  other  points,  Sanders,  pp.  67,  68). 

The  interests  of  the  cestui  que  use  as  against  the  grantee  were  fully 

VOL.  XIV.  26 


402  USES 

protected  by  the  extraordinary  process  of  the  Court  of  Chancery  (see 
Digby,  Hist.  Law  of  Real  Prop.  ch.  vi.). 

Genekal  Effect  of  the  Statute  of  Uses. 

The  Statute  27  Hen.  viii.  c.  10  purports  to  extirpate  and  extinguish 
the  "  fraudulent  feoffments,  fines,  recoveries,  and  other  assurances  craftily 
made  to  secret  uses,  intents,  and  trusts,"  which,  it  declares,  have  tended 
"  to  the  utter  subversion  of  the  ancient  common  laws  of  this  realm." 
"If  the  possession  might  be  joined  to  the  use,"  it  was  thought  "all 
would  be  well "  (Gilbert,  Uses,  xlix.).  The  material  sections  are  the  first 
and  second. 

Sec.  1  enacts  "  that  where  any  person  or  persons  stand  or  be  seised, 
or  hereafter  shall  be  seised,  ...  of  and  in  any  honours  castles,  manors, 
lands,  tenements,  rents,  services,  reversions,  remainders,  or  other  heredita- 
ments to  the  use,  confidence,  or  trust  of  any  other  person  or  persons,  or 
of  any  body  politic,  ...  by  any  manner  of  means  whatsoever,  .  .  .  every 
such  person  or  persons  and  bodies  politic  that  have  .  .  .  any  such  use, 
confidence,  or  trust  in  fee  simple,  fee  tail,  for  term  of  life  or  for  years 
or  otherwise,  or  any  use,  confidence,  or  trust  in  remainder  or  reverter, 
shall  from  henceforth  stand  and  be  seised,  deemed,  and  adjudged  in 
lawful  seisin,  estate,  and  possession  of,  and  in  the  same  .  .  .  heredita- 
ments ...  to  all  intents,  constructions,  and  purposes  in  the  law,  of  and 
in  such  like  estates  as  they  had  or  shall  have  in  use,  trust,  confidence,  of 
or  in  the  same ;  and  that  the  estate,  title,  right,  and  possession  ...  in 
such  person  or  persons  .  .  .  seised  ...  to  the  use,  confidence,  or  trust 
of  any  such  person  or  persons  or  any  body  politic,  be  .  .  .  deemed  and 
adjudged  to  be  in  him  or  them  that  have  .  .  .  such  use,  confidence,  or  trust 
after  such  quality,  manner,  form,  and  condition  as  they  had  before  in,  or 
to  the  use,  confidence,  or  trust  that  was  in  them." 

Sec.  2  provides  that  where  persons  are  jointly  seised  to  the  use,  con- 
fidence, or  trust  of  any  of  themselves,  the  latter  shall  alone  be  deemed  to 
have  the  legal  seisin.  The  general  effect  of  the  statute  on  the  old  system 
of  uses  has  been  to  practically  abolish  them,  by  destroying  the  intervening 
estate  of  the  feoffee  or  grantee,  and  thereby  converting  the  equitable 
estate  (whether  express  or  resulting)  into  a  legal  one. 

The  direct  consequences  are — (1)  The  feoffee  or  grantee  has  now  no 
interest  at  all  at  law  or  in  equity  in  the  land.  He  is  a  mere  conduit 
pipe  to  the  uses  to  which  he  holds,  or,  to  vary  the  metaphor  to  meet  more 
aptly  such,  cases  as  shifting  uses,  he  is  the  fixed  pivot  upon  which  they 
move. 

(2)  On  the  other  hand,  the  cestui  que  use  has  now  all  the  incidents  to 
which  a  legal  estate  is  liable.  The  present  effects  of  a  declared  use, 
which,  owing  to  its  non-compliance  with  the  conditions  mentioned 
below,  in  not  executed  by  the  statute,  are  mentioned  later  on. 

Indirect  Effects  of  the  Statute  upon  Eeal  Property  Law 
AND  Conveyancing. 

The   secondary  results  of  the  statute  were   to  greatly  alter   the 
manner  of  creating  and  limiting  estates,  and  to  render  the  system  of 
conveyancing  much  more  flexible  and  comprehensive. 
The  most  important  instances  of  this  are  as  follows : — 
(a)  It  enabled  a  person  iy  means  of  a  single  grant  to  convey  the  legal 
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estate  or  land  to  himself,  or  to  his  wife,  or  to  himself  and  another  as  Joint- 
tenants  or  tenants  in  common. — This  was  especially  important  in  eases  of 
appointment  of  new  trustees.  [But  now  see  Conveyancing  Act,  1881, 
s.  50.] 

(h)  It  enabled  a  person  to  convey  land  so  as  to  make  his  heirs  special 
take  by  purchase,  and  not  by  descent,  e.g.  feoffment  to  the  use  of  A.  and 
his  heirs  during  the  life  of  the  grantor,  with  remainder  to  the  use  of 
the  heirs  of  the  body  of  the  grantor.  It  was  held  that  this  principle 
did  not  extend  to  heirs  general  of  the  grantor  (Co.  Litt.  226).  Now, 
by  the  Inheritance  Act,  1833,  s.  3,  in  all  such  cases  the  heirs  take 
as  purchasers. 

(c)  It  enabled  a  person  to  take  a  present  interest  by  the  habendum  of  a 
deed  although  he  was  not  named  in  the  premises. — This  was,  generally 
speaking,  not  allowed  at  common  law,  but,  since  the  statute,  if  land  were 
conveyed  to  A.,  habendum  to  A.  and  B.  their  heirs  and  assigns  to  the 
use  of  A.  and  B.,  the  use  to  B.  would  be  supported  by  the  seisin  in  A. 
alone,  and  would  be  effectual  {Samme's  Case,  13  Co.  55). 

(d)  It  enabled  a  conveyance  to  be  made  to  two  persons  as  joint-tenants, 
though  taking  at  different  periods  (Co.  Litt.  9a,  188a). 

(e)  It  enabled  an  estate  of  freehold  to  be  granted  so  as  to  commence 
in  future  by  way  of  springing  iise,  and  without  any  particular  estate  of 

freehold  to  support  it,  e.g.  grant  to  A.  and  his  heirs  to  the  use  of  B.  and 
his  heirs  to  commence  four  years  from  the  date  of  the  grant.  This 
would  have  been  bad  at  common  law,  but  under  the  statute  it  is  effectual 
as  a  springing  use,  there  being  a  resulting  use  to  the  grantor.  Such 
resulting  use  would,  according  to  the  balance  of  authority,  be  in  fee, 
though  Bacon  ( Uses,  63)  says  that  "  there  remains  an  estate  for  years 
by  a  sort  of  subtraction  of  the  inheritance"  (see  Sanders,  148,  n.  9; 
Gilbert,  Uses,  165).  A  like  result  would  arise  from  a  covenant  by  A. 
to  stand  seised  to  the  use  of  B.  after  A.'s  own  death ;  or  a  bargain  and 
sale  after  seven  years. 

(/)  It  enabled  an  estate  to  be  limited  upon  an  estate  in  fee  simple  by 
means  of  a  shifting  use. — This  was  contrary  to  the  fundamental  principle 
of  common  law  that  a  remainder  upon  a  fee  simple  was  void  (Co.  Litt. 
143a),  and  it  was  ineffectual  as  a  condition,  because  no  one  can  take 
advantage  of  a  condition  but  the  grantor  and  his  heirs. 

The  term  springing  u^e  is  strictly  applicable  to  cases  where  free- 
holds are  limited  to  take  effect  in  futuro  on  a  contingency  or  after 
a  fixed  period,  and  arising  not  (as  in  the  case  of  shifting  uses)  in 
substitution  for  a  previous  freehold  estate,  but  independently  of  any 
other  limitation. 

Executory  limitations  by  way  of  use  are  indefeasible  as  regards  the 
■cestui  que  use,  except  when  they  are  limited  subsequently  to  an  estate 
tail,  the  barring  of  which  puts  an  end  to  such  executory  interests  as 
well  as  to  the  entail  (see  Millbank  v.  Vane,  [1893]  3  Ch.  79).  Another 
old  exception  to  this  was  the  case  of  a  covenant  by  A.  to  stand  seised 
to  the  use  of  himself  in  fee  till  marriage  and  then  to  new  uses.  He 
«ould  destroy  the  future  uses  by  a  feoffment  for  good  consideration 
without  notice  (Sanders,  151 ;  Gilb.  125). 

{g)  It  enabled  limitations  to  be  made  after  a  preceding  estate  by  way  of 
iise  so  as  to  take  effect  in  possession  upon  an  event  which  might  happen  before 
the  first  estate  determined  by  the  nature  of  its  original  limitation. — It  was 
a  maxim  of  common  law  that  every  remainder  must  be  limited  so  as  to 
a,wait  the  regular  determination  of  the  particular  estate  before  it  can 
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take  effect  in  possession.  Under  the  statute  such  limitations  took 
effect  whether  in  the  nature  of  remainders  or  of  conditional  limitations. 
The  later  rule,  however,  that  if  a  limitation  could  be  regarded  as  a 
remainder  it  should  not  be  construed  as  a  shifting  use,  caused  a 
difficulty  which  was  only  remedied  by  the  Contingent  Eemainders 
Act,  1877. 

(h)  It  gave  rise  to  powers  of  appointment  hy  permitting  the  limitation 
of  shifting  uses  to  arise  from  the  act  of  a  third  person  (see  Powers  ; 
Powers  in  Settlements  of  Personalty). 

The  ordinary  powers  contained  in  a  strict  settlement  of  selling  and 
exchanging,  leasing,  jointuring  and  limiting  terms  for  raising  portions, 
also  take  effect  by  way  of  limitation  of  the  use  out  of  the  original  seisin 
of  the  grantee.  So,  by  means  of  a  power  of  revocation  and  new  appoint- 
ment of  uses,  the  statute  enabled  a  grantor  to  reserve  the  power  of  dis- 
posing of  the  legal  estate  in  land  actually  alienated  to  a  grantee  in  fee. 

(i)  It  allowed  the  "  common  uses  to  bar  dower,"  which,  prior  to  the 
Dower  Act,  were  the  usual  method  of  effecting  that  object  (2  Davidson, 
Free.  i.  185). 

(J)  The  old  system  {prior  to  the  Real  Property  Act,  of  Trusts  to- 
preserve  contingent  remainders,  tooTc  effect  hy  virtue  of  the  Statute  (see- 
as  to  these,  Contingent  Eemainders). 

(k)  It  enabled  the  grantor  to  pass  the  legal  estate  by  an  assurance  not 
operating  by  transmutation  of  possession. — This  was  the  origin  of  the 
modes  of  conveyance  of  legal  estate  by  bargain  and  sale  and  covenant  to- 
stand  seised.  By  means  of  the  former,  for  a  few  months  after  the- 
passing  of  the  Statute  of  Uses,  the  fee  simple  in  lands  could  be  effectu- 
ally transferred  by  a  mere  parol  agreement,  until  this  was  checked  by 
the  Statute  of  Enrolments.  A  bargain  and  sale  duly  enrolled  is  still 
valid  and  effectual.  Covenants  to  stand  seised,  though  obsolete  in 
practice,  are  still  technically  useful,  from  the  fact  that  deeds  which,  owing 
to  some  rule  of  law,  fail  to  take  effect  in  the  manner  intended,  are  con- 
strued as  covenants  to  stand  seised  where  they  would  be  effective  as. 
such  (see  Norton  on  Deeds,  p.  47 ;  Challis,  E.  P.,  ch.  31). 

The  Essential  Conditions  of  a  Use  Executable  by  the  Statute. 

The  following  conditions  are  necessary : — 

{a)  The  grantee  to  uses  must  be  legally  capable  of  seisin,  and  must  be 
actually  seised.  But  corporations  are  excluded  by  obvious  implication 
from  the  terms  of  the  statute.  A  natural  person  may,  however,  be 
seised  to  the  use  of  a  corporation  (see  below  (c)).  And  Bacon  points  out 
that  a  natural  person  who  is  also  a  corporation  sole,  such  as  a  bishop, 
can  be  seised  in  his  individual  capacity  to  the  use  of  himself  and  his 
successors  in  their  corporate  capacity  (Bac.  p.  64). 

(b)  The  estate  of  the  grantee  must  be  one  of  freehold. — This  (unlike  the 
rule  at  common  law)  includes  estates  for  life  and  in  tail. 

(c)  The  cestui  que  use  must  be  legally  capable  of  taking  under  a  grant. — 
The  statute,  it  is  to  be  observed,  expressly  includes  corporations  or 
"  bodies  politic." 

{d)  The  cestui  que  use  must  not  be  identical  with  the  grantee. — The 
statute  says,  "  any  other  person  "  (Sanders,  ch.  2,  sec.  2  (2)). 

The  modern  common  form  of  habendum  "unto  and  to  the  use  of  A." 
operates  at  common  law  and  not  by  the  statute  {Samme's  Case,  13  Eep.  54  ; 
Peacock  v.  Eastland,  1870,  L.  E.  10  Eq.  17;  Orme's  Case,  1873,  L.  E. 
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8  C.  P.  281 ;  Savill  Brothers  Limited  v.  Bethell,  [1902]  2  Ch.  523 ;  per 
Stirling,  L.J.,  at  p.  540 ;  Bac.  Uses,  43,  62).  The  practical  effect  of  the 
declared  use  in  such  a  case  is,  first,  to  rebut  any  presumption  of  a 
resulting  use  (cp.  Norton  on  Deeds,  p.  373  ;  Davidson,  Free.  2,  pt.  i.  182) ; 
and,  secondly,  to  preclude  any  subsequent  use  declared  on  the  first  use 
from  being  executed  by  the  statute  (Sand.  89-91,  167),  by  reason  of  the 
principle,  "  no  use  upon  a  use  "  (Norton  on  Deeds,  p.  366). 

"Wliere,  however,  there  is  "  a  direct  impossibility  or  impertinency  for 
the  use  to  take  effect  at  common  law  "  (Bac.  63),  it  will  be  executed  by 
the  statute,  e.g. — (1)  where  the  grantee  in  fee  holds  to  the  use  of  himself 
in  tail  with  remainder  to  the  use  of  another  in  fee ;  (2)  where  the  grantee 
holds  in  fee,  and  several  estates  in  the  use  are  carved  out  of  his  seisin, 
one  of  which  he  himself  takes  ;  (3)  where  the  grantee  holds  to  the  use 
of  himself  and  another  jointly ;  (4)  "  if  a  feoffment  be  made  to  a  bishop 
and  his  heirs  to  the  use  of  himself  and  his  successors."  In  the  first 
three  cases  the  "impertinency"  arises  from  the  fact  that  the  estate 
declared  in  the  grantee's  favour  by  the  uses  is  less  than  that  which  he 
takes  at  common  law  (see  Norton  on  Deeds,  pp.  364-365).  In  the  fourth 
case,  as  above-mentioned,  the  bishop,  as  a  natural  person,  is  seised  to  the 
use  of  himself  en  autre  droit. 

(e)  There  must  he  a  use  in  esse  in  possession,  reversion,  or  remainder. — 
Such  use  may  either  be  express  or  resulting.  An  express  use  may  arise 
by  direct  limitation  to  uses,  or  by  any  unequivocal  limitation  by  way  of 
trust  or  confidence  (Bac.  47),  or  any  clear  indication  of  intention  to  create 
a  use,  even  in  the  absence  of  technical  words.  No  special  words  are 
necessary  to  create  a  use  (see  Norton  on  Deeds,  pp.  359  et  seq. ;  and  Fox's 
Case,  8  R.  94).  The  word  "  use  "  is  not  essential  {Jones  v.  Morley,  1697, 
12  Mod.  159,  at  pp.  162,  163 ;  88  E.  R.  1236). 

Formerly  the  use  could  be  of  a  secret  nature  and  declared  orally,  but 
by  the  Statute  of  Frauds,  sec.  7,  an  express  declaration  of  the  use  must 
be  in  writing. 

Assurances  operating  without  transmutation  of  possession  were  in 
effect  mere  declarations  of  uses.  In  other  assurances  the  uses  need  not 
be  declared  in  the  instrument  of  grant  itself.  In  the  old  fines  and 
recoveries  this  was  invariably  so. 

As  regards  resulting  or  implied  uses,  the  old  rules  remain,  and  in  a 
conveyance  without  consideration  {i.e.  "  of  money,  money's  worth,  blood, 
or  marriage  " ;  see  Norton  on  Deeds,  p.  205),  and  without  declared  uses, 
the  use  will  result  to  the  grantor,  who  will  retain  the  legal  estate. 
Similarly,  on  a  partial  limitation  to  uses,  "  so  much  of  the  use  as  the 
grantor  does  not  dispose  of  will  remain  in  him  "  (Co.  Litt.  23a ;  Norton 
on  Deeds,  pp.  374,  375).  In  the  latter  case  even  the  existence  of  con- 
sideration will  not  vary  the  rule,  unless  there  is  a  clear  intention 
evidenced  to  that  effect. 

(/)  The  subject-matter  of  the  grant  must  he  real  property  {except  copy- 
hold),  whether  corporeal  or  incorporeal,  and  in  esse  at  the  date  of  creation 
of  the  use. 

The  statute  does  not  apply  to  copyholds,  because  a  transmutation  of 
the  legal  estate  without  the  customary  formalities  would  be  contrary  to 
the  nature  of  copyhold  tenure  (Scriven,  Copyholds,  7th  ed.,  p.  57  ;  Baker 
V.  White,  1875,  L.  R.  20  Eq.  166,  at  p.  175 ;  In  re  Brooke,  [1894]  1  Ch. 
43,  50 ;  In  re  Townshend,  [1895]  1  Ch.  716,  720).  And  the  necessity  of 
the  grantee  being  "  seised,"  entirely  excludes  leaseholds  from  the  scope 
of  the  statute  (Bac.  42;  Sand.  275). 
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{g)  The  estate  of  the  grantee  to  uses  must  he  commensurate  with  or 
greater  than  the  estate  of  the  cestui  que  use  (Bac.  47;  Sand.  107 ;  Dy.  186a). 
If  the  latter  is  greater  than  the  former  it  will  determine  with  it  (Norton 
on  Deeds,  p.  362).  Of  course  the  rule  does  not  apply  where  the  grantee 
to  uses  and  cestui  que  use  are  the  same  person,  but,  as  already  observed 
{supra  (d)),  this  is  because  in  such  a  ease  the  statute  does  not  operate  at 
all  {Jenkins  v.  Young,  Cro.  (3)  230,  244).  In  the  case  of  ca/itingent  uses 
there  was  formerly  a  controversy  as  to  the  seisin  out  of  which  they  were 
to  be  executed,  and  this  gave  rise  to  the  now  exploded  doctrine  of 
Scintilla  Juris.  Lord  St.  Leonards  took  the  view  that  such  uses  took 
effect  as  they  arose  by  force  of  and  relation  to  the  seisin  of  the  grantee. 
This  opinion  received  statutory  confirmation  in  the  Law  of  Property 
Amendment  Act,  1860,  s.  7,  and  the  controversy  now  possesses  only  an 
antiquarian  and  academical  interest  (see  Sanders,  pp.  107  et  seq. ;  Sugden, 
Powers,  ch.  i.  s.  1,  29  ;  and  article  on  Contingent  Kemainders). 

{h)  There  must  he  a  valid  assurance  hy  which  the  use  is  created,  com- 
plying with  general  legal  requirements  and  operating  either — (1)  as  an  actual 
conveyance  taking  effect  hy  transmutation  of  possession,  or  (2)  as  an  effective 
contract  or  covenant  raising  an  executahle  use  without  transmutation  of 
possession  (Sand.  113;  White  and  Tudor,  notes  to  Trevor  v.  Trevor). 
Historically  speaking,  the  former  class  includes  (1)  fines,  (2)  recoveries, 
(3)  feoffments,  (4)  releases,  and  (5)  modern  deeds  of  grant;  and  the 
latter  comprises  (1)  bargains  and  sales,  and  (2)  covenants  to  stand 
seised.  The  distinction  is,  in  modern  conveyancing,  practically  un- 
important. 

As  regards  the  incidental  question  whether  the  statute  applies  to  wills, 
there  has  been  a  good  deal  of  erudite  discussion  (see  Sanders,  Uses,  250 ; 
Sugden,  Powers,  8th  ed.,  146 ;  Butl.,  note  1  on  Coke  Litt.  272a ;  2  Fonhl. 
Treat.  Eq.  24).  A  very  clear  summary  of  the  matter  is  given  in  Jarman's 
work  on  Wills,  5th  ed.,  pp.  1137  et  seq. ;  and  see  also  Theobald  on  Wills, 
6th  ed.,  pp.  416-420.  The  general  principles  deducible  from  the  authori- 
ties are  as  follows : — (1)  In  construing  a  will,  the  object  of  the  Courts  is 
to  ascertain  the  expressed  intention  of  the  testator,  having  regard  to 
the  entire  will,  and  therefore,  if  necessary,  even  against  the  literal  sense 
of  particular  words  and  expressions  {cp.  Hawkins,  Wills,  pp.  1,  5). 
(2)  Consequently  the  mere  fact  of  a  devise  being  made  to  uses,  does  not 
necessarily  operate  to  vest  the  legal  estate  in  the  apparent  cestui  que  use, 
unless  this  is  not  inconsistent  with  the  general  intention  of  the  testator. 
Eor  instance,  the  imposition  of  active  duties  on  the  immediate  devisee 
would  be  the  strongest  possible  evidence  of  an  intention  to  vest  in  him 
the  legal  estate  sufficient  for  the  performance  of  such  duties  (Jarman, 
pp.  1141-1155).  (3)  But  the  fact  of  an  express  limitation  of  uses  is 
"  an  index  of  intention  "  of  the  testator  that  the  legal  estate  should  vest 
not  in  the  immediate  grantee  but  in  the  apparent  cestui  que  use,  by  a 
presumed  intention  to  apply  to  the  gift  in  the  will  the  same  rules  which 
the  Statute  of  Uses  makes  applicable  to  assurances  inter  vivos  (see 
Jessel,  M.E.,  in  Baker  v.  White,  1875,  L.  R  20  Eq.,  p.  171 ;  and  In  re 
Tanqueray-  Willaume,  1882,  20  Ch.  D.  p.  478).  In  a  devise  to  the  use 
of  A.  and  his  heirs  to  the  use  of  (or  in  trust  for)  B.,  the  principle  that 
the  statute  does  not  apply  to  a  "  use  upon  a  use  "  would  clearly  vest  the 
legal  estate  in  A.  (Jarman,  5th  ed.,  p.  1138;  Doe  v.  Field,  1831,  2  Barn. 
&  Adol.  564 ;  36  E.  E.  672).  (4)  The  quantum  of  legal  estate  taken  by 
trustees  under  a  devise  of  freeholds,  upon  special  uses  or  trusts,  is 
determined  by  the  exigencies  of  the  latter,  though  an  indefinite  devise 
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will  primd  facie  pass  the  fee  simple  (Jarman,  1155).  "It  is  a  convenient 
rule  that  where  there  are  recurring  occasions  for  the  exercise  of  active 
duties  by  the  trustees,  and  no  repeated  devises  to  them  to  enable  them 
to  perform  their  duties,  the  legal  estate,  if  once  in  the  trustees,  is  to  be 
deemed  to  be  vested  in  them  throughout,  notwithstanding  the  duration 
in  the  meantime  of  what  would,  but  for  the  recurring  duties,  be  con- 
strued as  uses  executed  in  the  beneficiaries  "  (  Van  Grutten  v.  Foxwell, 
[1897]  A.  C.  658,  at  p.  683;  In  re  Adams  and  Perry,  [1899]  1  Ch. 
p.  561). 

{i)  The  use  must  not  he  one  which  is  limited  upon  another  use  {TyrreVs 
Case,  Dy.  155a;  Norton  on  Deeds,  p.  366).  As  already  mentioned,  this 
applies  whether  the  latter  use  takes  effect  at  common  law  or  under  the 
statute  (see  Condition  (d)  above),  and  whether  the  limitation  is  by  deed 
or  will.  In  one  exceptional  case,  however,  i.e.  where  land  is  limited  to 
the  use  of  A.  and  his  heirs,  yielding  a  rent  to  B.  and  his  heirs,  the  rent 
takes  effect  by  way  of  use  under  the  statute  (Sanders,  276).  It  is  upon 
the  above  general  rule  that  the  modern  system  of  trusts  is  based.  A 
simple  trust  is  a  "  secondary  use ; "  and  in  this  sense,  at  all  events.  Lord 
Hardwicke's  familiar  dictum,  that  the  Statute  of  Uses,  "made  upon 
great  consideration,  introduced  in  a  solemn  and  pompous  manner,  has 
had  no  other  effect  than  to  add,  at  most,  three  words  to  a  conveyance  " 
(1  Atk.  591 ;  26  E.  R.  371),  is  correct. 

(j)  The  use,  trust,  or  confidence  must  not  he  one  necessarily  involving 
{expressly  or  hy  implication)  an  active  performance  of  any  duty  on  the  part 
of  the  grantee  to  uses,  such  as  to  pay  the  rents  and  profits  to  another,  to  pay 
debts,  or  to  keep  in  repair.  If  it  does,  the  legal  estate  is  deemed  neces- 
sarily to  vest  in  the  grantee,  and  not  to  be  executed  by  the  statute  in 
favour  of  the  cestui  qui  use  (Sand.  253 ;  Norton  on  Deeds,  p.  367).  As  to 
the  case  of  recurring  periods  of  active  duty,  see  Van  Grutten  v.  Foxwell, 
quoted  supra  (k). 

Incidentally,  a  point  of  construction  may  be  referred  to,  with  regard 
to  limitations  to  trustees,  upon  which  there  was  formerly  some  con- 
troversy (see  Sand.  Uses,  pp.  256-275).  It  seems  now  to  be  quite  clear 
that  where  the  legal  estate  is  limited  to  trustees,  it  will  neither  be 
enlarged  nor  diminished  merely  because  "  the  nature  of  the  trust 
requires  a  larger,  or  would  be  satisfied  with  a  smaller,  estate "  (Cooper 
V.  Kynoch,  1872,  L.  E.  7  Ch.  398).  There  are,  however,  two  exceptions : 
(1)  In  case  of  wills  before  the  Wills  Act  (see  sees.  30  and  31  of  that 
Act),  and  even  since,  in  cases  where  the  devise  is  not  expressly  to  the 
use  of  the  trustees  upon  trust  (see  (^)  above) ;  (2)  "  where  there  is  a 
limitation  to  trustees  and  their  heirs  generally,  and  the  object  of  that 
limitation  ceases  with  the  life  of  the  tenant  for  life,  and  there  is  a  sub- 
sequent limitation  to  the  same  trustees  for  an  estate  which  would  be 
inconsistent  with  their  taking  an  estate  in  fee  simple  absolute  by  the 
former  limitation,  such  limitation  will  be  cut  down  to  an  estate  pur 
autre  vie  "  (Norton  on  Deeds,  p.  371 ;  Curtis  v.  Price,  12  Ves.  89 ;  33  E.  R. 
35 ;  8  R.  R.  303). 

{k)  The  limitations  of  the  use  must  in  all  general  respects  comply  with 
the  ordinary  requirements  of  the  law  as  regards  assurances  of  real  property, 
e.g.  the  requisite  words  of  limitation  must  be  used  (Sand.  123);  the  rule 
in  Shelley's  Case,  the  rule  against  perpetuities,  and  the  rules  as  to  joint 
tenancies  and  tenancies  in  common,  apply  to  uses  (Sand.  128);  and 
existing  statutory  or  other  provisions  as  to  illegal,  void,  or  voidable 
assurances  apply  equally  to  limitations  by  way  of  use  (Sand.  134). 
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The  Eelation  between  Uses  and  Modern  Trusts. 

So  far  as  the  modern  "simple  trust"  is  concerned,  it  closely 
resembles  the  old  use,  and  Lord  Hardwicke's  dictum  above  referred  to 
indicates  pretty  accurately  the  effect  of  the  statute  upon  such  trusts. 
The  modern  trust,  however,  is  a  much  more  highly  developed  and 
extended  institution  than  the  old  use.  It  may  be  declared  upon  any 
property,  real  or  personal,  and  upon  any  estate  or  interest  in  that 
property.  In  the  shape  of  a  special  trust  it  may  assume  almost  any 
form,  and  impose  the  most  diversified  obligations  upon  the  trustee.  In 
this  respect  it  is  capable  of  a  more  complex  character  than  was  ever 
attained  even  by  the  old  "  special  trust  lawful."     See  Trusts. 

[^Authorities. — Bacon  on  Uses,  Rowe's  edition,  1806 ;  Sanders  on  Uses, 
5  th  ed.,  1843 ;  Gilbert  on  Uses,  3rd  ed.,  by  Sugden ;  Digby's  Hist.  Real 
Property,  5th  ed. ;  Norton  on  Deeds,  1906 ;  H.  W.  Challis's  Real  Property, 
2nd  ed. ;  Jarman  on  Wills,  5th  ed.,  pp.  1137  et  seq."] 

Usher. — An  officer  appointed  to  keep  silence  in  a  Court;  a  door- 
keeper. 

Usual  Agency  Terms. — See  Agency  Terms;  Solicitor. 

Usual  Covenants. — See  Covenants  in  Leases,  Vol.  IV.,  at 
p.  18. 

Usual  Place  of  Abode. — A  clause  of  forfeiture  in  case  the 
devisee  does  not  make  the  mansion-house  "  his  usual  and  common  place 
of  abode  and  residence,"  is  not  void  for  uncertainty  (  Wynne  v.  Fletcher, 
1857,  24  Beav.  430 ;  53  E.  R.  423).    See  also  Abode. 

Usufruct. — In  Roman  law  ususfructus  was  one  of  the  recognised 
personal  servitudes,  conferring  a  real  right  to  enjoy  and  take  the  fruits 
of  a  thing  belonging  to  another  or  others,  without  destroying  or  wasting 
the  substance.  The  term  has  recently  been,  more  or  less  popularly, 
applied  in  England  to  the  long  "  leases  "  acquired  by  the  Great  Powers 
of  ports  or  harbours  in  China. 

Usura  maritima. — See  Bottomry,  Vol.  IL,  at  p.  368. 

Usury. — The  policy  of  the  law  of  England  with  reference  to  loans 
of  money  repayable  with  interest  has  varied  widely  during  different 
periods  of  its  history. 

1.  Under  the  laws  of  Edward  the  Confessor  (c.  xxxvii.),  usury  was 
absolutely  forbidden ;  and  this  seems  to  have  been  the  rule  of  the  early 
common  law,  while  under  the  canon  law  it  was  punished  as  a  sin  where 
Christian  lent  at  interest  to  Christian  (see  15  Edw.  ill.  c.  5).  The  Jews, 
in  their  servile  but  privileged  position  as  the  King's  captives,  were 
allowed  to  lend  to  Christians,  including  ecclesiastical  corporations  and 
persons,  large  sums  of  money,  often  at  the  rate  of  60  per  cent,,  and  often 
upon  mortgage  of  land  or  pledge  of  chattels ;  until  usury  by  Jews  was 
forbidden,  and  they  were  in  1291  expelled  from  the  realm  at  the  instance 
of  Convocation  and  Parliament  (6  L.  Q.  R.).  Thereafter  money-lending 
was  carried  on  by  the  Lombards  and  Caorsini,  and  many  devices  were 
contrived  to  evade  the  law.  ,  .    , 
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2.  Legislation  against  usury  took  a  new  form  under  the  Tudors. 
After  statutes  of  Henry  vii.  (3  Hen.  vii.  c.  5 ;  11  Hen.  vii.  c.  8),  an  Act 
of  1545  (37  Hen.  viii.  c.  9)  repealed  all  prior  laws  as  to  usury,  and  fixed 
the  legal  rate  of  interest  at  10  per  cent.,  making  loans  at  a  higher  rate 
usurious  and  unlawful.  This  Act  was  repealed  by  5  &  6  Edw.  vi.  c  20, 
but  revived  in  1571  (13  Eliz.  c.  8),  with  provisions  restoring  ecclesias- 
tical punishments  for  usury  (see  Canons  of  1603,  No.  109).  The  rate  of 
legal  interest  was  gradually  reduced  by  subsequent  legislation  to  8  per 
cent.  (21  Jas.  i.  c.  17),  6  per  cent.  (12  Chas.  ii.  c.  13),  and  5  per  cent. 
(12  Anne,  stat.  2,  c.  16).  And  this  mode  of  dealing  with  loans  on 
interest  continued  the  general  rule,  with,  however,  numerous  statutory 
exceptions,  until  1854.  Concurrently  with  this  system,  the  lender  had, 
under  the  common-law  system  of  pleading,  an  action  for  detention  of 
money  due,  and  damages  for  its  detention,  under  which  juries  could 
assess  a  sum  by  way  of  interest.  This  practice  was,  however,  put  an 
end  to  by  the  Courts  (see  L.  G.  &  D.  Rly.  v.  S.-E.  Eli/.,  [1893]  A.  C.  429), 
until  the  passing  of  3  &  4  Will.  iv.  c.  42,  s.  28,  which  empowers  juries 
to  allow  interest  on  certain  debts,  or  sums  certain,  at  the  current  rate 
of  interest,  where  interest  was  not  already  payable  by  law  thereon  (see 
article  Interest  Eecoverable  in  Actions). 

3.  In  consequence  of  the  development  of  commerce,  and  the  new 
economical  and  legal  theories  propounded  in  the  writings  of  Hume, 
Adam  Smith,  and  Bentham,  public  opinion  became  hostile  to  the  usury 
laws,  as  economically  unsound  and  practically  ineffectual.  Their  repeal 
was  recommended  in  1818  by  a  select  committee  of  the  Commons  and 
in  1841  by  a  committee  of  the  House  of  Lords.  The  enactments  avoid- 
ing securities  given  upon  usurious  consideration  were  modified  (5  &  6 
Will.  IV.  c.  41,  s.  1)  in  such  a  manner  as  to  enable  bond-fide  holders  of 
securities  given  for  usurious  consideration  to  recover  on  them  (  Wool/ v. 
Hamilton,  1898,  14  T.  L.  E.  499),  and  as  to  loans  under  £10,  virtually 
repealed  (2  &  3  Vict.  c.  37;  and  see  Loan  Society);  and  in  1854  (17  & 
18  Vict.  c.  90)  the  usury  laws  were  absolutely  repealed.  This  repeal, 
having  regard  to  Brougham's  Act,  13  &  14  Vict.  c.  21,  appears  to  get 
rid  of  all  the  usury  laws,  whether  based  on  common  law  or  statute. 
The  provisions  of  5  &  6  Will.  iv.  c.  41,  s.  1,  as  to  usurious  contracts  were 
repealed  in  1874  (37  &  38  Vict.  c.  35). 

The  freedom  given  to  usurers  by  the  Act  of  1854  has  not  given 
general  satisfaction  either  to  borrowers  or  Courts  of  justice  (35  &  36 
Vict.  c.  93).  The  statutes  relating  to  Bills  of  Sale  and  Pawnbrokers 
restrict  certain  modes  of  lending  on  personal  effects.  The  bankruptcy 
law  postpones  claims  for  interest  exceeding  5  per  cent,  until  the  debts 
proved  are  paid  in  full  (53  &  54  Vict.  c.  71,  s.  23),  and  excludes,  as  a 
general  rule,  claims  for  interest  accruing  after  a  receiving  order  {In  re 
Quartermaine,  [1892]  1  Ch.  639),  unless  there  are  surplus  assets.  Under 
the  Betting  and  Loans  Infants  Act,  1892,  55  &  56  Vict.  c.  4,  s.  2,  it  is 
made  unlawful  to  solicit  infants  to  borrow  money.  And  the  repeal  of 
1854  did  not  affect  the  power  of  the  High  Court,  in  exercising  its 
equitable  jurisdiction,  to  give  relief  against  unconscionable  bargains 
between  expectant  heirs  or  needy  persons  and  money-lenders,  where  an 
unfair  advantage  had  been  taken  (see  Miller  v,  Cooh,  1870,  L.  R  10  Eq. 
641 ;  Aylesford  {Earl)  v.  Morris,  1873,  L.  E.  8  Ch.  484 ;  O'Rorke  v. 
Bolinghroke,  1877,  2  App.  Cas.  814 ;  James  v.  Kerr,  1888,  40  Ch.  D.  449). 

But  the  evils  caused  by  advertising  money-lenders,  and  the  exorbit- 
ance of  their  rates  of  interest,  led  in  1897  to  the  appointment  of  a 
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Money-Lending  Commission,  which  in  1898  reported  in  favour  of 
severe  restrictions  on  the  mode  of  carrying  on  such  business,  and  limita- 
tions on  the  interest  to  be  recoverable  at  law  (Pari.  Pap.  1898). 
Effect  was  given  to  the  recommendations  of  the  Commission  by  the 
Money-lenders  Act,  1900,  63  &  64  Vict.  c.  51.  See  Intekest  Eecover- 
ABLE  IN  Actions  ;  Money-lenders. 

{^Authorities.  —  Bellot,  Bargains  with  Money-Lenders,  2nd  ed. ; 
Matthews,  Law  of  Moneylending  Fast  and  Present;  Pollock  and 
Maitland,  Hist.  Eng.  Law.] 

Utensils. — "By  a  devise  of  all  utensils,  it  is  agreed  that  plate 
and  jewels  do  not  pass  "  (Sheppard,  Touchstone,  447). 

Utilitarian  Purposes. — A  gift  to  the  executor  of  a  testa- 
trix to  be  divided  "among  the  many  sick  poor  with  whom  he  came 
in  contact,  or  for  any  other  utilitarian  purposes  he  might  approve 
or  choose,"  was  held  to  fail  for  uncertainty  {In  re  Woodgate,  1886, 
2  T.  L.  E.  674). 

Ut i  I  ity . — See  Patents. 

Uti  poSSedetiS  (literally  as  you  possess),  or  the  status  quo  post 
helium. — In  a  treaty  between  two  nations  at  the  close  of  a  war,  all 
property,  moveable  and  immoveable,  not  specially  provided  for  in  the 
treaty,  falls,  under  the  rule  of  uti  possedetis,  into  the  hands  of  the  par- 
ticular belligerent  in  whose  possession  it  was  at  the  cessation  of 
hostilities.  "The  doctrine,"  says  Mr.  Hall,  "is  not  altogether  satis- 
factory theoretically,  but  it  supplies  a  practical  rule  for  the  settlement 
of  such  matters  relating  to  property  and  sovereignty  as  may  have  been 
omitted  in  a  treaty,  or  for  covering  concessions  which  one  or  other 
party  has  been  unwilling  to  make  in  words  "  (International  Law,  p.  580). 

If  territory  under  the  rule  of  uti  possedetis  changes  hands,  the 
population  goes  with  the  land  and  becomes  subject  to  the  new  power. 
(See  Hall,  loc.  cit.;  Phillimore,  International  Law,  vol.  iii.  p.  734,  ed. 
1857 ;  Vattel,  bk.  iv.  ch.  ii.  s.  xxi. ;  Eivier,  Princeps  du  Droit  des  gens, 
Paris,  1896,  ii.  435,  450.) 

Utmost. — A  covenant  that  a  person  will  "do  his  utmost 
endeavour  to  procure  a  renewal"  of  a  lease  means  that  everything 
known  to  be  usual,  necessary,  and  proper  for  insuring  the  success 
of  the  endeavour  will  be  done  by  the  person  {Simpson  v.  Clayton, 
1838,  4  Bing.  K  C.  758,  776). 

"  Utmost  endeavours  to  continue  a  house  open  as  a  public-house," 
see  lAnder  v.  Pryor,  1838,  8  C.  &  P.  518 ;  see  also  Stroud,  Jud.  Diet. 

Uttering". — See  Forgery,  Vol.  VI.  p.  213;  Coin,  British, 
Vol.  III.  p.  139. 

Utterly  Void. — See  Null  and  Void. 


Vacant  Possession. — See  Eecovery  of  Land. 

Vacation. — The  vacations  observed  in  the  several  Courts  and 
offices  of  the  Supreme  Court  are  four  in  every  year,  viz.,  the  Long 
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Vacation,  commencing  on  1st  August  and  terminating  on  11th  October; 
the  Christmas  Vacation,  commencing  on  24th  December  and  terminating 
on  6th  January ;  the  Easter  Vacation,  commencing  on  Good  Friday  and 
terminating  on  Easter  Tuesday;  and  the  Whitsun  Vacation,  com- 
mencing on  the  Saturday  before  Whit  Sunday  and  terminating  on  the 
Tuesday  thereafter  (Order  63,  r.  4,  as  altered  by  order  in  Council,  dated 
Ist  March  1907). 

By  sec.  28  of  the  Judicature  Act,  1873,  provision  was  made  for  the 
making  of  Kules  of  Court  for  the  hearing  in  London  and  Middlesex 
during  vacation,  by  judges  of  the  High  Court  and  the  Court  of  Appeal 
respectively,  of  all  urgent  applications.  No  rules  have  ever  been  made 
for  sittings  of  the  Court  of  Appeal  during  vacation ;  a  single  judge  of 
the  Court,  however,  is  empowered  at  any  time  during  vacation  to  make 
an  inteHm  order  to  prevent  prejudice  to  the  claims  of  any  parties 
pending  an  appeal,  but  any  such  order  made  by  him  may  be  discharged 
or  varied  by  the  Court  of  Appeal  (Jud.  Act,  1873,  s.  52).  Under  the 
power  conferred  by  sec.  28,  supra,  rules  have  been  made  for  the  disposal 
of  urgent  matters  during  vacation  by  judges  of  the  High  Court.  Two 
of  the  judges  of  that  Court  are  selected  annually  to  act  as  vacation 
judges  for  one  year  from  their  appointment  (Order  63,  r.  11).  Power 
is  given  to  them  to  sit  either  separately  or  together  as  a  Divisional 
Court  as  occasion  may  require,  and  no  order  made  by  any  vacation  judge 
can  be  reversed  or  varied  except  by  a  Divisional  Court,  or  the  Court  of 
Appeal,  or  the  judge  who  made  the  order.  In  practice,  one  of  the 
judges  acts  during  the  one  half  of  the  vacation,  and  the  other  during 
the  second  half ;  in  the  Long  and  Christmas  vacations  there  are  usually 
weekly  sittings  in  Court  as  well  as  in  Chambers,  but  only  matters  in 
which  urgency  is  shown  are  disposed  of. 

In  the  interval  between  the  close  of  any  sittings  and  the  commence- 
ment of  the  next  sittings,  the  judgments  or  orders  of  any  judge  may  be 
prosecuted  at  the  chambers  of  any  other  judge  by  his  permission  (Order 
63,  r.  14).  Any  intervals  between  sittings  not  included  in  a  vacation, 
so  far  as  the  disposal  of  business  by  the  vacation  judges  is  concerned, 
are  deemed  to  be  a  portion  of  the  vacation  (r.  15). 

In  causes  intended  to  be  tried  during  the  autumn  assizes  at  any 
place  for  which  the  commission  day  is  fixed  for  a  day  prior  to  1st  De- 
cember, and  in  Admiralty  actions,  summonses  may  be  issued,  and 
pleadings  may  be  amended,  delivered,  or  filed,  in  the  Long  Vacation  on 
or  after  1st  October ;  but  except  to  this  extent,  the  Long  Vacation  is  not 
reckoned  in  the  computation  of  the  times  appointed  or  allowed  for  the 
delivery,  etc.,  of  pleadings,  unless  the  Court  or  a  judge  may  otherwise 
order  (Order  64,  rr.  4,  5,  as  amended  by  K.  S.  C.  (November)  1900). 

Va.ca.tura. — The  avoidance  or  vacancy  of  an  ecclesiastical  bene- 
fice (Co well,  Law  Did.). 

Vaccination. — Inoculation,  as  a  precaution  against  small-pox, 
introduced  into  England  by  Lady  Mary  Wortley  Montagu,  is  now  unlaw- 
ful (1867,  c.  84,  8.  32),  and  vaccination  of  children  has  been  substituted. 
Such  vaccination  is  compulsory,  subject  to  certain  exceptions  and  exemp- 
tions presently  to  be  stated.  Compulsion  began  in  1851  (16  &  17  Vict. 
c.  100).  The  law  as  to  vaccination  is  now  embodied  in  the  Vaccination 
Acts,  1867  to  1907,  30  &  31  Vict.  c.  84 ;  34  &  35  Vict.  c.  98 ;  37  &  38 
Vict.  0.  75 ;  61  &  62  Vict.  c.  49 ;  and  7  Edw.  vii.  c.  31). 
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Guardians  of  the  poor  must,  subject  to  the  control  of  the  Local 
Government  Board,  divide  their  parish  or  union  into  vaccination  districts, 
which  may,  under  a  like  control,  be  consolidated  and  altered  (1867,  c.  84, 
88.  2,  3). 

For  each  district  they  must  appoint  as  public  vaccinator  a  duly 
qualified  and  registered  medical  practitioner  certified  to  be  proficient  in 
the  practice  of  vaccination  (ss.  3, 4,  and  L.  G.  B.  Order,  June  8, 1905).  The 
contracts  with  such  officers  are  not  valid  unless  in  a  form  approved  by 
the  Local  Government  Board  (ss.  9,  10).  They  must  contain  conditions 
framed  to  secure  due  vaccination  (s.  7).  The  form  of  contract  and  the 
appointment  and  tenure  of  office  of  public  vaccinator  are  regulated  by 
Order  of  the  Local  Government  Board  of  May  21,  1907. 

The  public  vaccinator  is  paid  by  the  guardians  who  appoint  him,  for 
every  successful  vaccination  or  revaccination  by  him  in  his  district,  at  a 
rate  in  conformity  with  the  contract  under  which  he  is  engaged,  and  the 
regulations  of  the  Local  Government  Board  (1898,  c.  49,  s.  6,  and  Order 
of  May  21,  1907).  The  remuneration  is  now  governed  by  the  Vaccina- 
tion Order,  1907,  21  May,  on  reports  made  by  inspectors  of  vaccination  to 
the  Local  Government  Board,  and  under  regulations  approved  by  the 
Treasury  payments  may  be  made  to  public  vaccinators  in  addition  to 
those  received  from  the  poor  law  authorities  at  a  rate  not  exceeding 
Is.  per  child  successfully  vaccinated.  The  payments  are  now  made  by 
the  poor  law  authorities  on  certificates  of  the  Local  Government  Board, 
51  &  52  Vict.  c.  41,  s.  24,  2  (a). 

The  public  vaccinator  vaccinates  without  charge  to  the  patient,  but 
this  does  not  amount  to  grant  of  poor  relief  (1867,  s.  26). 

His  duties  are  prescribed  by  the  general  regulations  of  the  Local 
Government  Board,  which  include  provisions  as  to  payment  for  success- 
ful revaccination  of  children  over  ten  (1867,  s.  8,  and  L.  G.  B.  Order 
1907,  May  21). 

The  mode  of  vaccination  and  inspection,  and  the  duties  of  the  vac- 
cinator, are  regulated  by  the  general  orders  of  the  Local  Government 
Board. 

It  is  the  duty  of  the  guardians  to  appoint  and  pay  a  vaccination 
officer  to  prosecute  offences  and  enforce  the  Acts.  He  receives,  monthly, 
lists  of  births  and  of  deaths  of  infants  under  twelve  months,  and  notices 
of  successful  vaccination  (1871,  ss.  6-8).  He  is  entitled  to  enforce  vac- 
cination without  any  special  authority  from  the  guardians,  other  than 
his  appointment  (Bramble  v.  Lowe,  [1897]  1  Q.  B.  283 ;  B.y.  Brocklehurst, 
[1892]  1  Q.  B.  566),  and  even  against  their  desire  (il/borg  v.  Keyte,  [1902] 
i  Q.  B.  768). 

The  father  and  mother  of  a  child,  if  legitimate,  the  mother  of  a 
bastard,  and  the  person  having  custody  of  a  child,  are  bound  within 
three  months  of  its  birth  or  of  receiving  its  custody  (a)  to  have  it  vaccin- 
ated by  a  qualified  medical  practitioner ;  or  {h)  to  take  it  for  vaccination 
to  the  public  vaccinator  of  the  district  in  which  it  resides  (1867,  s.  16). 
On  registration  of  the  birth,  the  registrar  gives  to  the  person  respon- 
sible a  notice  to  the  above  effect  (1871,  ss.  4,  15). 

Where  the  child  is  unfit  for  vaccination,  the  time  for  vaccination 
may  be  postponed  on  certificate  from  the  public  vaccinator  or  a  doctor, 
which  runs  for  two  months,  after  which  the  child  must  be  submitted 
for  examination,  and  recertified,  if  need  be  (1867,  ss.  18,  19). 

Where  a  child  is  found  unsusceptible  after  three  unsuccessful  vac- 
cinations, or  has  had  small-pox,  and  the  fact  is  certified  by  the  public 
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vaccinator  or  a  doctor,  further  obligation  to  procure  vaccination  ceases 
(8.  20). 

Where  vaccination  is  successfully  performed  by  the  public  vacci- 
nator, he  must  give  a  certificate  gratis  to  the  parent  or  custodian,  and 
send  a  copy  to  the  vaccination  officer  within  seven  days  after  ascertain- 
ing the  success  of  the  vaccination  (1867,  ss.  21,  22;  1871,  s.  7). 

In  case  of  private  vaccination,  the  medical  practitioner  who  veri- 
fies its  success  must  give  the  parent  a  certificate  of  successful  vacci- 
nation, and  the  patient  must  transmit  it  to  the  vaccination  officer  (1867, 
8.23;  1871,8.7). 

The  registrar  of  births  has  within  seven  days  of  the  registration  of 
the  birth  of  a  child  not  already  vaccinated  to  give  a  notice  requiring 
the  child  to  be  vaccinated  (1867,  s.  15).  He  keeps  a  record  of  all  notices 
issued  and  of  all  certificates  of  vaccination  received,  which  is  open  for 
search  without  charge  to  public  vaccinators,  and  specially  authorised 
officers  of  the  guardians,  and  inspectors  of  the  Local  Government  Board, 
1867,  8.  24.     The  registrar  is  paid  by  the  guardians  (ss.  24,  25 ;  1871, 

8.8). 

Courts  of  summary  jurisdiction  have  the  following  powers  with 
respect  to  vaccination : — 

"(a)  They  can  impose  a  penalty  not  exceeding  208.  on  persons 
having  the  custody  of  a  child  who,  without  reasonable  excuse,  neglect 
to  cause  it  to  be  vaccinated,  or  after  vaccination  to  be  inspected  (1867, 
8.  29).  The  time  for  taking  proceedings  under  sec.  29  begins  to  run  at  the 
end  of  six  months  after  the  birth  of  the  child  {Langridge  v.  Hobhs,  [1901] 
1  Q.  B.  497).  Conscientious  objection,  by  parent  or  custodian,  to  vacci- 
nation was  not  till  1898  a  reasonable  excuse,  but  constitutional  weakness 
in  the  child  might  be.  A  doctor's  certificate  is  not  conclusive  of  unfit- 
ness {Butter  V.  Norton,  1893,  57  J.  P.  8 ;  Allen  v.  Worthy,  1870,  L.  R. 
5  Q.  B.  163).  A  second  conviction  cannot  be  made  under  this  enactment 
for  repeated  neglect  {Black  v.  Bpping  Union,  1884,  49  J.  P.  19).  {b)  They 
can  impose  a  penalty  not  exceeding  20s.  on  such  persons  for  neglecting 
to  transmit  to  the  vaccination  officer  any  certificate  required  by  Act, 
filled  in  and  legibly  written,  within  the  prescribed  time  (1867,  s.  30 ; 
1871,  ss.  6,  7).  It  is  not  necessary  to  transmit  a  certificate  that  a 
child  has  had  small-pox  {Broadhead  v.  Holdsworth,  1876,  2  Ex.  D.  321). 
(c)  On  written  information  from  the  vaccination  office,  that  a  child  under 
fourteen  is  reasonably  believed  to  be  unvaccinated,  and  that  the  parent 
has  disregarded  a  notice  to  vaccinate,  the  justices  can  issue  a  summons 
to  the  parent  requiring  him  to  attend  with  the  child  at  a  time  and  place 
named  (s.  31).  As  to  service  of  the  notice,  see  Holloway  v.  Coster, 
[1897]  1  Q.  B.  346." 

The  parent  is  liable  to  a  penalty  of  20s.  if  he  does  not  produce  the 
child  (1871,  c.  98,  s.  11),  But  whether  he  does  or  does  not  appear  to 
the  summons  or  produce  the  child  {Atkins  v.  Button,  1871,  L.  R.  6  Q.  B. 
373;  B.  V.  A  Cinque  Borts  Justice  (1886,  17  Q.  B.  D.  191),  the  Court,  if 
satisfied  on  examination  that  the  child  is  unvaccinated  and  has  not  had 
the  small-pox,  may  make  an  order  for  vaccination  within  a  certain  time ; 
or  if  satisfied  that  the  summons  was  improperly  applied  for,  may  order 
the  informant  to  pay  costs  to  the  parent.  The  justice  who  issued  the 
summons  need  not  attend  to  take  part  in  making  the  order  {Southcombe 
V.  Yeovil  Guardians,  [1897]  1  Q.  B.  343).  If  the  child  is  not  vaccinated 
in  compliance  with  the  order,  the  person  on  whom  it  is  made  is  liable 
to  a  penalty  of  20s.  unless — 
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(a)  The  child  is  unfit  to  be  vaccinated,  or  insusceptible  :  or  (b)  The  parent 
can  show  some  reasonable  ground  for  non-compliance,  including  his  conscien- 
tious objection  to  vaccination.  Not  more  than  one  conviction  can  be  obtained 
on  the  same  order  (E.  v.  Portsmouth  Justices,  [1892]  1  Q.  B.  491);  nor  can 
proceedings  be  taken  a  second  time  against  a  person  already  convicted  for 
non-compliance  with  an  order  (1898,  s.  3),  nor  can  an  order  under  sec.  3 
be  obtained  against  a  person  already  convicted  under  sec.  29,  until  the  child 
is  four  (1898,  s.  4).  Until  1898  fresh  orders  could  be  got  under  the  Acts 
of  1867  and  1871,  and  penalties  recovered  for  disobeying  them  {Knight 
V.  Halliwell,  1874,  L.  R  9  Q.  B.  412). 

A  penalty  of  20s.  is  incurred  by  persons  who  prevent  a  public  vaccinator 
from  taking  lymph  from  a  child  vaccinated  by  him  (1867,  s.  17  ;  1871,  s.  10). 

Neglect  or  refusal  to  certify  in  a  proper  case,  or  to  transmit  a  certificate 
to  the  registrar  or  officer,  entails  a  penalty  of  20s.  (1867,  s.  30). 

Wilfully  signing  a  false  certificate  or  duplicate  is  an  indictable  misde- 
meanour (1867,  s.  30). 

The  procedure,  except  as  to  the  last  offence,  is  regulated  by  the  Sum- 
mary Jurisdiction  Acts,  but  a  prosecution  may  be  instituted  within 
twelve  months  of  the  offence  (1867,  s.  33)  (Knight  v.  Halliwell,  1874, 
L.  K.  9  Q.  B.  412). 

Persons  committed  to  prison  for  non-compliance  with  an  order  or 
for  non-payment  of  fine  or  costs  under  the  Acts,  are  treated  as  offenders 
in  the  first  division  (1898,  c.  49,  s.  5  ;  1898,  c.  41,  s.  6). 

The  vaccination  officer  may  take  action  under  sec.  31  without  special 
authority  from  the  guardians,  Bramble  v.  Lowe,  [1897]  1  Q.  B.  283. 

The  Local  Government  Board,  which  succeeded  in  1871  to  the  powers 
of  the  Poor  Law  Board  and  Privy  Council  with  reference  to  vaccination, 
has  power — 

(a)  To  control  the  form  of  contracts  with  public  vaccinators  (1867,  s.  9, 
and  to  make  rules  and  regulations  with  respect  to  their  duties  and  remunera- 
tion (1898,  c.  49,  s.  6  ;  1871,  s.  14).  (b)  To  issue  regulations  for  due  execu- 
tion of  the  Act  (1867,  ss.  4,  8).  (c)  To  prescribe  forms  for  use  (1871,  c.  98, 
s.  15). 

The  Orders  in  force  were  made  in  1898  (Oct.  18),  1899  (June  19), 
1905  (June  8),  and  1907  (May  21,  Sept.  21,  and  Dec.  21),  and  are  all 
published  as  Statutory  Kules  and  Orders. 

Where  the  Guardians  do  not  carry  out  the  duties  imposed  upon 
them  by  the  above  statutes,  they  can  be  compelled  to  perform  them  by 
mandamus.  The  writ  was  granted  in  1875  at  the  instance  of  the  Local 
Government  Board  against  the  Guardians  of  Keighley  (Stevenson  and 
Murphy,  Hygiene,  vol.  iii.  p.  247),  in  1884  against  the  Dewsbury  Guar- 
dians (loc.  cit.  p.  251),  and  in  1899  against  the  Guardians  of  Leicester, 
B.  V.  Leicester  Union,  [1899]  2  Q.  B.  632.  But  it  has  been  refused 
when  applied  for  by  a  sanitary  authority  {B.  v.  Lewisham  Guardians, 
[1897]  1  Q.  B.  498). 

In  consequence  of  the  Eeport  of  the  Eoyal  Commission  on  Vaccina- 
tion, 1896,  there  was  passed  the  Vaccination  Act,  1898,  61  &  62  Vict, 
c.  49,  which  is  limited  in  its  operation  to  England.  The  Act,  which  is 
temporary  and  annually  continued  (see  8  Edw.  vii.  c.  18),  was  amended  in 
1907  (7  Edw.  VII.  c.  31),  and  as  so  amended  it  requires  vaccination  to  take 
place  within  six  months  after  the  birth  of  a  child,  but  exempts  from 
penalties,  under  ss.  29,  31  the  Act  of  1867,  the  parent  or  other  person 
having  the  custody  of  a  child,  who  within  four  months  of  the  birth  of 
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the  child  makes  a  statutory  declaration  that  he  conscientiously  believes 
that  vaccination  would  be  prejudicial  to  the  child's  health,  and  within 
seven  days  thereafter  delivers  or  sends  by  post  the  statutory  declaration 
to  the  vaccination  officer  of  the  district.  The  Act  also  contains  provisions 
against  repeated  penalties  (ss.  3,  4). 

The  declaration,  which  is  exempt  from  Stamp  Duty,  must  be  in  the 
form  below  set  out,  or  in  a  form  to  the  like  effect  (1907,  c.  31,  s.  1  (31)). 

I,  A.B.,  of  in  the  parish  of  , 

in  the  county  of  ,  being  the  parent  or  person 

having  the  custody  of  a  child  named  CD.,  who  was  born  on  the 
day  of  19      ,  do  hereby  solemnly  and  sincerely  declare  that 

I  conscientiously  believe  that  vaccination  would  be  prejudicial  to  the 
health  of  the  child,  and  I  make  the  solemn  declaration  conscientiously 
believing  the  same  to  be  true,  and  by  virtue  of  the  provisions  of  the 
Statutory  Declarations  Act,  1835. 

Dated  this  day  of  19      . 

(Signed)        A.B. 
Declared  before  me  at  on  the  day  of  , 

E.F., 
A  commissioner  of  oaths,  or  justice  of  the 
peace,  or  other  oflEicer  authorised  to 
receive  a  statutory  declaration. 

[Authorities. — Stone,  Justices'  Manual,  40th  ed. ;  Atkinson,  Ma^.  Ann. 
Prac.  1908 ;  Shaw's  Vaccination  Law,  8th  ed.  1908.] 

Vadium  Mortuum. — An  old  form  of  mortgage  so  called, 
according  to  Littleton,  Coke,  and  others,  because  on  breach  of  condition 
the  estate  was  absolutely  lost  or  dead  to  the  debtor,  or  according  to 
Glanville,  because,  till  he  repaid  the  principal,  the  rents  of  the  lands 
were  lost  or  dead  to  him,  they  being  received  by  the  creditor  without 
any  liability  to  account  therefor.  In  course  of  time  this  species  of 
security  gave  place  to  the  modern  mortgage  (see  Mortgage  ;  Vadium 
VivUM ;  see  also  Bobbins,  Mortgages,  pp.  2,  3). 

Vadium  Vivum. — A  security  for  money  which  consisted  of 
a  feoffment  to  the  creditor  and  his  heirs,  until  out  of  the  rents  and 
profits  of  the  land  the  creditor  paid  himself  the  amount  of  the  debt ; 
and  as  the  security  itself  thus  worked  off  the  debt  it  was  in  a  manner 
alive,  hence  the  name  vadium  vivum.  This  species  of  mortgage  is  now 
never  used  (see  Eobbins,  Mortgages,  p.  2 ;  see  also  Vadium  Mortuum  ; 
Mortgage). 

Vagabond ;  Vagrant. 

While  the  system  of  peace-pledge  was  effective,  every  man  who  fled  from 
his  own  county  or  district,  or  was  absent  therefrom  without  lawful  reason, 
was  regarded  as  a  foreigner  or  vagabond.  After  the  Great  Plague,  the  sheriffs 
of  each  county  had  to  keep  a  register  of  such  persons  (1  Pike,  Hist.  Cr.,  131) ; 
and  with  the  increase  of  attempts  by  villeins  to  escape  from  their  lords  it 
was  deemed  necessary  in  1388  to  pass  the  Statute  of  Labourers.  The  history 
of  subsequent  legislation  on  this  subject,  up  to  the  end  of  the  sixteenth 
century,  is  dealt  with  by  Pike,  Hist.  Cr.,  vol.  i.  69-79. 
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Besides  the  provisions  of  the  law  as  to  fixing  wages,  compelling  labour, 
and  dealing  with  masterless  men,  there  was,  even  before  the  demolition  of 
the  monasteries,  legislation  against  beggars  and  against  the  gypsies.  See 
Palmistry.  Some  of  the  experiments  of  legislation  in  the  reign  of  Edward  vi. 
and  Elizabeth  were  of  extreme  severity.  Many  changes  and  amendments  of 
the  law  were  made  in  the  seventeenth  and  eighteenth  centuries  (Burn,  Justice, 
17th  ed.,  tit.  "Vagrant"). 

The  law  as  to  vagrants  and  vagabonds  now  rests  on  the  Vagrancy 
Act,  1824,  5  Geo.  iv.  c.  83,  and  Acts  adding  to  or  amending  the  same 
up  to  1907.     The  persons  subject  to  these  Acts  fall  into  three  classes  : — 

I.  Idle  and  disorderly  persons,  who  are  punishable,  on  summary 
conviction  by  a  petty  sessional  Court,  by  imprisonment  with  or  without 
hard  labour  for  not  over  a  month,  or  by  fine  not  exceeding  £5,  or  in 
default  of  sufficient  distress  with  imprisonment  without  hard  labour  in 
accordance  with  the  scale  prescribed  by  sec.  5  of  the  Summary  Juris- 
diction Act,  1879.  Where  the  conviction  is  before  a  single  justice  or 
at  an  occasional  court-house,  the  punishment  is  limited  by  sec.  20  of  the 
Act  of  1879  to  imprisonment  not  exceeding  fourteen  days,  or  fine  not 
exceeding  20s. 

The  persons  who  fall  within  this  description  are — 

1.  Persons  who,  being  able  wholly  or  in  part  to  maintain  themselves  or 
their  families  {Hosegood  v.  Camps,  1898,  53  J.  P.  612),  wilfully  neglect  or  refuse 
to  do  so  (1824,  c.  83,  s.  3;  1849,  c.  103,  s.  3) ;  St.  Saviour's  Union  v.  Burhridge, 
[1900]  2  Q.  B.  695). 

This  applies — 

(a)  to  the  father  or  widowed  mother  of  legitimate  children  ; 

(h)  to  the  husband  of  a  woman  who  has  a  bastard  under  sixteen 

(4  &  5  Will.  IV.  c.  76,  s.  57) ; 
(c)   to  the  unmarried  mother  of  a  bastard  (7  &  8  Vict.  c.  101,  s.  6) ; 
{d)  to  a  husband  in  respect  of  his  wife  (31  &  32  Vict.  c.  122,  s.  33), 
or  a  wife  having  separate  estate,  in  respect  of  her  husband  and 
children  (45  &  46  Vict.  c.  75,  s.  21  ;  Peters  v.  Cawie,  1877, 
2  Q.  B.  D.  131). 
These  provisions  do  not  apply  to  soldiers  in  the  regular  forces  or  marines 
(44  &  45  Vict.  c.  58,  ss.  145,  190),  but  they  are  liable  to  maintain  their 
families  {ibid.). 

The  liability  of  a  husband  ceases  as  to  his  wife  if  she  has  committed 
adultery  which  has  not  been  condoned  or  connived  Sit  {Wilson  v.  Glossop,  1888, 
20  Q.  B.  D.  354),  or  if  she  refuses  to  live  with  him  without  reasonable 
grounds. 

The  liability  to  conviction  does  not  attach  until  the  persons  whom  the 
oflfender  has  neglected  to  maintain  have  become  chargeable  to  the  poor  rate. 
The  right  to  prosecute  is  not  limited  to  the  poor  law  authorities  {R.  v. 
Mirehouse,  1862,  32  L.  J.  M.  C.  90);  but  prosecution  must  be  within  six 
months  of  the  oflfence  {Reeves  v.  Yeates,  1862,  31  L.  J.  M.  C.  241).  Where 
the  neglect  to  maintain  causes  unnecessary  suflfering  to  children,  it  is  no 
defence  to  a  prosecution  for  cruelty  that  the  parent  had  not  sufl&cient  means 
(8  Edw.  7,  c.  67,  s.  12  (1)).  The  costs  of  prosecution  may  be  paid  by  the 
poor  law  authorities  (1844,  c.  101,  s.  59  ;  1867,  c.  79,  s.  9 ;  1908,  c.  67,  s.  34). 

2.  Persons  returning  to  and  becoming  chargeable  to  any  parish  from 
which  the  person  has  been  legally  removed  under  an  order  of  justices,  except 
with  a  certificate  acknowledging  settlement  in  another  parish  (1824,  c.  83, 
8.4;  1844,  c.  101,  s.  55). 

3.  Paupers  removed  under  orders  obtained  by  the  guardians  who  return 
within  twelve  months  and  become  chargeable  to  the  union  (1867,  c.  79,  s.  7). 
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4.  Persons  who  apply  for  poor  relief  and  falsely  deny  possession  of 
property,  or  give  false  names  or  make  false  statements  to  obtain  relief  (1848, 
c.  110,  s.  10 ;  1871,  c.  108,  s.  7  ;  1876,  c.  61,  s.  44;  1882,  c.  36,  s.  5). 

5.  Pedlars  who  wander  abroad  and  trade  without  licence  (1824,  c.  83, 
8.  3  :  1871,  c.  96,  ss.  13-16). 

6.  Common  prostitutes  wandering  in  streets  or  places  of  public  resort 
and  behaving  in  a  riotous  or  indecent  manner  (1824,  c.  83,  s.  3).  See 
Prostitute. 

7.  Persons  wandering  abroad  or  placing  themselves  in  any  street,  highway, 
court,  passage,  or  public  place  to  beg  or  gather  alms  (Pointon  v.  Hill,  1883, 
17  Q.  B.  D.  306),  or  causing  or  encouraging  children  to  do  the  acts  above 
prohibited  (1824,  c.  83,  s.  3).  Severer  penalties  for  the  offence  as  to  children 
or  young  persons  from  (fourteen  to  sixteen)  are  prescribed  by  sec.  14  of  the 
Children  Act,  1908,  8  Edw.  vii.  c.  67,  and  see  sees.  58,  59  as  to  sending  to 
industrial  schools  children  under  fourteen  found  begging. 

Certificates  by  justices  allowing  persons  to  beg  are  forbidden,  except  in 
the  case  of  discharged  prisoners  (1824,  c.  83,  ss.  15,  16),  and  are  not  now 
issued  to  them. 

II.  Rogues  arid  vagabonds,  who  are  punishable  by  imprisonment  with 
or  without  hard  labour  for  not  over  three  months,  or  fine  not  exceeding 
£25,  or,  in  default  of  sufficient  distress,  by  imprisonment  without  hard 
labour  in  accordance  with  the  scale  prescribed  by  sec.  5  of  the  S.  J. 
Act,  1879. 

1.  Persons  running  away  and  leaving  wife  and  children  chargeable,  or 
whereby  they  become  chargeable,  to  the  poor  rate  of  a  parish  or  union  (1824, 
c.  83,  s.  4;  1849,  c.  103,  s.  3  ;  Heath  v.  Heape,  1856, 1  H.  &  N.  478;  Bannisterw. 
Sullivan,  1904,  20  Cox,  685).  The  obligation  was  limited  to  legitimate  children 
(R.  V.  Maude,  1842,  11  L.  J.  M.  C.  120),  but  was  extended  by  7  &  8  Vict. 
c.  101,  s.  6,  to  the  mother  of  a  bastard.  It  does  not  apply  to  a  married 
woman  (Peters  v.  Come,  1887,  2  Q.  B.  D.  131). 

Prosecutions  may  be  instituted  by  a  relieving  oflBcer  within  two  years  of 
the  offence  (1876,  c.  61,  s.  19).  The  enactment  does  not  apply  to  soldiers  or 
marines  (1881,  c.  58,  ss.  145-190). 

2.  Persons  professing  or  pretending  to  tell  fortunes,  or  using  any  subtle 
craft,  means,  or  device,  by  palmistry  or  otherwise,  to  deceive  or  impose 
(1824,  c.  83,  s.  4 ;  Penny  v.  Haysm,  1887,  18  Q.  B.  D.  478 ;  Monck  v.  Hiltoriy 
1877,  2  Ex,  D.  268).    See  Fortune-telling;  Palmistry. 

3.  Persons  wandering  abroad  and  lodging  in  a  barn  or  outhouse,  or  in  any 
deserted  or  unoccupied  building,  or  in  the  open  air,  or  under  a  tent,  or  in  a 
cart  or  waggon,  without  any  visible  means  of  subsistence  and  not  giving  a 
good  account  of  themselves  (1824,  c.  83,  s.  4). 

4.  Persons  wilfully  exposing  obscene  prints,  pictures,  or  other  indecent 
exhibitions  in  a  street  or  public  place,  or  in  a  shop  there  situate  (1824,  c.  83, 
8.  4  ;  1838,  c.  38,  s.  2). 

5.  Persons  wilfully,  openly,  lewdly,  and  obscenely  exposing  the  person  in 
a  street,  road,  or  public  highway,  or  in  view  thereof,  or  in  any  place  of  public 
resort,  with  intent  to  insult  any  female  (5  Geo.  iv.  c.  83,  s.  4 ;  see  Innes  v. 
Nevman,  [1894]  2  Q.  B.  292). 

6.  Persons  wandering  abroad  and  exposing  wounds  to  obtain  alms ;  or 
going  about  as  a  gatherer  or  collector  of  alms,  or  endeavouring  to  procure 
charitable  contributions  of  any  nature  or  kind  under  any  false  or  fraudulent 
pretences  (1824,  c.  83,  s.  4). 

7.  Persons  playing  or  betting  at  a  game  or  pretended  game  of  chance 
in  a  street  or  place  to  which  the  public  has  access,  including  a  railway 
carriage  (1824,  c.  83,  s.  4  ;  1873,  c,  38  ;  Langrish  v.  Archer,  1883,  10  Q.  B.  D. 
44 ;  Ridgway  v.  Farndale,  [1892]  2  Q.  B.  309).     See  Betting. 

VOL.  XIV.  27 


418  VAGABOND;  VAGRANT 

The  Court  may  alternatively  inflict  a  penalty  ol  40s.  fbr  a  first,  and  £5 
for  a  subsequent,  offence  under  the  Act  of  1873. 

8.  Persons  in  possession  of  housebreaking  implements  with  intent  to  break 
into  a  dwelling-house  or  its  appurtenances  (1824,  c.  83,  s.  4).  See  24  &  25 
Vict.  c.  96,  ss.  58,  59,  and  Burglary. 

9.  Persons  armed  with  gun,  cutlass,  or  bludgeon,  or  any  instrument, 
with  intent  to  commit  felony  (1824,  c.  83,  s.  4).     See  Larceny. 

10.  Suspected  persons  or  reputed  thieves  frequenting  or  loitering  about 
or  in  a  river,  canal,  or  navigable  stream,  dock,  or  basin,  or  quay  or  wharf  or 
warehouse  adjacent  thereto,  or  in  a  street  or  highway  m'  place  adjacent  thereto, 
with  intent  to  commit  a  felony  (1824,  c.  83,  s.  4 ;  1891,  c.  69,  s.  7  ;  Sewell  v. 
Taylm-,  7  C.  B.  N.  S.  160;  In  re  Timsm,  1870,  L.  R.  5  Ex.  257 ;  E.  v.  Clark, 
1885,  14  Q.  B.  D.  92). 

The  intent  to  commit  a  felony  in  cases  8,  9,  and  10  may  be  inferred  from 
the  circumstances  of  the  case  and  the  known  character  of  the  person  captured 
<1871,  c.  112,  s.  15;  1891,  c.  69,  s.  7). 

11.  Persons  found  in  a  dwelling-house  or  its  appurtenances  or  enclosed 
premises  for  any  criminal  purpose  (1824,  c.  83,  s.  4  ;  Hayes  v.  Stephenson,  1860, 
25  J.  P.  329  ;  Kirkin  v.  Jenkins,  1863,  32  L.  J.  M.  C.  140). 

12.  Persons  convicted  of  being  idle  and  disorderly  after  previous  con- 
viction of  such  offence,  or  who  on  conviction  for  being  idle  and  disorderly 
are  proved  to  have  violently  resisted  the  constable  who  arrested  them  (1823, 
c.  83,  s.  4). 

13.  Male  persons  knowingly  living  on  the  earnings  of  prostitutes,  or 
persistently  soliciting  or  importuning  for  immoral  purposes  in  a  public  place 
(1898,  c.  39,  s.  1). 

14.  Persons  making  a  false  confession  of  desertion  from  the  navy  (1847, 
c.  62,  s.  10,  or  false  statements  on  entering  the  navy  (1853,  c.  69,  s.  16  ;  see 
Westhorpe  v  Powley,  [1905]  1  K.  B.  286). 

15.  Offences  under  the  Aliens  Act,  1905,  committed  by  immigrants  or 
aliens  (5  Edw.  vii.  c.  13,  ss.  1  (5),  3  (2),  7  (1)). 

III.  Incorrigible  rogues,  who,  on  conviction  at  Petty  Sessions,  may  be 
committed  by  the  justices  to  prison  with  hard  labour  until  Quarter 
Sessions,  and  may  be  sentenced  by  a  Court  of  Quarter  Sessions  to 
further  imprisonment  for  not  over  one  year  with  hard  labour,  and  if 
males,  also  to  be  whipped.  The  conviction  in  such  cases  is  by  Petty 
Sessions,  and  there  is  no  further  trial  at  Quarter  Sessions. 

1.  Persons  convicted  as  rogues  and  vagabonds  after  previous  conviction 
as  such  (1824,  c.  83,  s.  5). 

2.  Persons  committed  under  the  Vagrancy  Acts,  and  escaping  from 
prison. 

3.  Persons  convicted  as  rogues  and  vagabonds  who  are  proved  to  have 
violently  resisted  the  constable  arresting  them  (1824,  c.  83,  s.  5). 

Persons  falling  within  any  of  the  above  three  classes,  if  found  offend- 
ing, may  be  arrested  by  any  person  without  warrant  and  handed  over 
to  a  constable,  or  brought  before  a  justice  (1824,  c.  83,  s.  6 ;  Horley  v. 
Bogers,  1860,  29  L.  J.  M.  C.  140 ;  Reddish  v.  Hitchinor,  1879,  40  L.  T. 
65).  They  may  be  searched,  and  property  found  on  or  with  them  seized 
and,  if  need  be,  sold  to  pay  the  cost  of  keeping  them  in  prison  (1824, 
s.  8).  Lodging-houses  suspected  of  harbouring  offenders  of  any  class 
may  be  searched  under  a  justice's  warrant  (1824,  c.  83,  s.  13). 

Persons  convicted  of  offences  in  classes  L  and  II.  may  appeal  to 
Quarter  Sessions,  and  the  costs  of  prosecuting  the  appeal,  or  of 
prosecuting  incorrigible   rogues   at   Sessions,   may   be  ordered    to   be 
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paid  out  of  the  local  rate  (8  Edw.  vii.  c.  15,  s.  9  (4)).  An  incorrigible 
rogue  may  appeal  from  Quarter  Sessions  to  the  Court  of  Criminal 
Appeal  against  his  sentence  but  not  against  the  conviction  (7  Edw. 
VII.  c.  23,  8.  20  (2)).  The  procedure  in  prosecutions  and  appeals  is  now 
regulated  by  the  Summary  Jurisdiction  Acts,  and  the  prosecution 
must  be  within  six  months  of  the  offence  except  where  otherwise 
stated. 

[Authorities. — Mag.  Ann.  Fr.,  1908 ;  Stone,  Justice  of  Peace,  40th  ed,; 
Archibald,  Met.  Police  Guide,  4th  ed.,  1906.] 

Vag'ue. — A  contract  so  vague  in  its  terms  that  it  cannot  be 
understood,  is  of  no  effect  at  law  or  in  equity ;  but  although  a  contract, 
£.g.  an  assignment  of  future  property,  may  be  vague  in  the  sense  that  it 
■does  not  ascertain  the  property  at  the  date  of  the  contract,  yet  this  kind 
■of  vagueness  will  not  prevent  the  contract  being  enforced,  if  at  the  time 
for  enforcing  it  the  property  has  come  in  esse,  and  is  capable  of  identi- 
fication as  that  to  which  the  contract  has  reference  {per  Bowen,  L.J.,  in 
In  re  Clarke,  Coomhe  v.  Carter,  1887,  36  Ch.  D.  355 ;  see  also  the  judg- 
ment of  Lord  Herschell  in  Tailhy  v.  Official  Receiver,  1888,  13  App.  Cas. 
523). 

Valor  beneficiorum — The  valuation  of  benefices  made  by 
^commissioners  under  statutes  of  Henry  viii.  and  Elizabeth,  according  to 
which  first  fruits  and  tenths  should  be  collected  and  paid ;  this  valuation 
was  commonly  called  the  King's  Books  (2  Steph.  Com.,  11th  ed.,  p.  542). 
S>QQ  Queen  Anne's  Bounty. 

Valuable  Consideration  .—See  Contract,  Vol.  IIL  p.  538. 

Valuation  and  Appraisement.— An  appraiser  is  any 

person  who  values  or  appraises  any  kind  of  property,  real  or  personal, 
or  any  estate  or  interest  therein,  or  any  effects  whatsoever,  for  reward ; 
and  is  required  to  take  out  a  licence  in  accordance  with  the  provisions 
of  the  Act  of  46  Geo.  ill.  c.  43 ;  the  penalty  for  acting  as  an  appraiser 
without  a  licence  being  £50  (see  ss.  4-6).  An  auctioneer  or  house- 
agent,  who  is  duly  licensed  as  such,  may,  however,  act  as  an  appraiser 
without  an  additional  licence  (ibid.,a.  7;  24  &  25  Vict.  c.  21,  s.  11);  and 
a  duly  licensed  appraiser  may  act  as  a  house-agent  without  additional 
licence  (24  &  25  Vict.  c.  21,  s.  13).  See  Excise,  Vol.  V.  pp.  416,  417; 
-sub  tit.  "Appraisers — Auctioneers."  If  a  person  acts  as  a  valuer  of 
property  without  being  licensed  as  an  appraiser,  he  cannot  recover  any 
remuneration  or  reward  in  respect  of  such  valuation  (Palk  v.  Force,  1848, 
12  Ad.  &  E.  N.  S.  666 ;  17  L.  J.  Q.  B.  299). 

It  is  the  duty  of  a  valuer  to  exercise  due  care  and  skill  in  the  per- 
formance of  services  undertaken  by  him ;  and  for  any  breach  of  this  duty 
he  is  liable  to  his  employer  in  damages  (Scholes  v.  Brook,  1891,  64  L.  T. 
674).  In  Jenkins  v.  Betham,  1855,  15  C.  B.  168,  it  was  laid  down  that 
a  person  who  holds  himself  out  as  a  valuer  of  ecclesiastical  property, 
though  he  is  not  bound  to  possess  a  precise  and  accurate  knowledge  of 
the  law  respecting  the  valuation  of  dilapidations  as  between  outgoing 
and  incoming  incumbent,  is  bound  to  bring  to  the  performance  of  the 
duty  he  undertakes  a  knowledge  of  the  general  rules  applicable  to  the 
subject,  and  of  the  broad  distinction  which  exists  between  a  valuation 
as  between  incoming  and  outgoing  tenant,  and  a  valuation  as  between 
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incoming  and  outgoing  incumbent.  In  this  respect  a  valuer  differs  from 
an  arbitrator ;  an  arbitrator  not  being  bound  to  exercise  any  care  or  skill 
in  deciding  upon  the  matters  referred  to  him,  provided  he  acts  in  good 
faith  {Pappa  v.  Rose,  1872,  L.  R.  7  C.  P.  32 ;  Tharsis  Sulphur,  etc.,  Co.  v. 
Loftus,  1872,  L.  R.  8  C.  P.  1). 

There  are  two  main  characteristics  which  distinguish  an  arbitration 
from  a  valuation.  The  object  of  an  arbitration  is  to  settle  some  dispute 
or  difference  which  has  already  arisen  between  the  parties ;  whereas  the 
object  of  a  valuation  is  generally  to  prevent  any  dispute  or  difference 
from  arising.  In  Turner  v.  Goulden,  1873,  L.  R.  9  C.  P.  57,  the  plaintiff 
had  agreed  to  purchase  a  business  at  a  valuation,  the  amount  of  which 
was  to  be  fixed  by  valuers,  one  to  be  appointed  by  each  party,  and  in 
case  the  valuers  disagreed,  the  amount  to  be  fixed  by  an  umpire  to  be 
chosen  by  them.  The  plaintiff  having  employed  the  defendant  as  his 
valuer,  who  agreed  with  the  valuer  appointed  by  the  vendor  upon  the 
amount  of  the  valuation,  it  was  held  that  the  defendant  had  not  acted  in 
the  matter  as  an  arbitrator,  but  only  as  a  valuer,  and  that  he  was  liable- 
to  the  plaintiff  for  negligence  in  making  the  valuation.  And  in  Carus- 
Wilson  V.  Green,  1886, 18  Q.  B.  D.  7,  it  was  held  that  an  umpire  appointed 
by  valuers  who  were  unable  to  agree  upon  a  valuation,  was  not  an  arbi- 
trator, and  that  his  decision  was  not  in  the  nature  of  an  award.  The 
other  chief  characteristic  is  that  in  an  arbitration  the  proceedings  are 
of  a  judicial  nature,  the  parties  being  heard,  and  expert  and  other  wit- 
nesses being  examined,  as  in  ordinary  litigation ;  whereas  in  a  valuation 
the  valuers  are  appointed  to  exercise  their  special  skill  and  knowledge- 
with  respect  to  the  subject-matter  of  the  valuation,  and  to  come  to  a. 
decision  by  means  of  such  skill  and  knowledge,  without  reference  ta 
the  opinions  of  other  persons  (see  In  re  Hammond  and  Waterton,  1890,. 
62  L.  T.  808 ;  In  re  Bawdy,  1885,  15  Q.  B.  D.  426). 

Where  a  proposed  mortgagor,  at  the  request  of  the  solicitors  of  the 
proposed  mortgagee,  applied  to  a  firm  of  valuers  for  a  valuation  of  the 
property  intended  to  be  mortgaged,  and  such  valuation  was  sent  direct 
to  the  mortgagee's  solicitors,  it  was  held  that  the  valuers,  knowing  that 
the  valuation  was  for  the  purpose  of  an  advance,  were  liable  to  the 
mortgagee  for  a  loss  sustained  in  consequence  of  the  insufficiency  of  the 
security,  on  the  ground — (1)  that  they  owed  a  duty  to  him,  independently 
of  any  contract,  to  exercise  due  care  in  making  the  valuation ;  and  (2)- 
that  they  had  made  a  reckless  statement  on  which  he  had  acted  {Cann  v. 
Wilson,  1888,  39  Ch.  D.  39).  [But  this  decision  of  the  Court  of  Appeal  is- 
no  longer  law  since  Berry  v.  Peek,  1889, 14  App.  Cas.  337.  See  Le  Lievre- 
V.  Gould,  [1893]  1  Q.  B.  491,  C.  A.,  where  it  is  shown  that  negligent- 
misrepresentation  does  not  amount  to  deceit,  and  can  give  rise  to  a  cause 
of  action  only  if  a  duty  lies  on  the  defendant  not  to  be  negligent  towards. 
the  plaintiff.] 

Where  there  is  an  agreement  for  the  sale  of  property  at  a  valuation,, 
to  be  made  by  persons  appointed  by  the  parties,  or  nominated  by  the 
agreement,  the  making  of  the  valuation  according  to  the  terms  of  the 
agreement  is  a  condition  precedent ;  and  if,  by  reason  of  the  refusal  of 
either  of  the  parties  to  appoint  a  valuer,  or  to  allow  his  valuer  to  proceed, 
or  by  reason  of  death,  refusal  to  act,  or  disagreement  of  the  valuers- 
nominated  by  the  agreement,  the  valuation  is  not  made  in  accordance 
therewith,  there  is  no  contract  which  can  be  enforced  by  the  Court,  the 
vendor  not  being  bound  to  sell,  nor  the  vendee  to  purchase,  the  pro- 
perty at  a  valuation  to  be  ascertained  by  the  Court,  or  in  any  other 
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manner  than  that  indicated  by  the  agreement  {Milnes  v.  Gery,  1807,  14 
Ves.  Jun.  400 ;  33  E.  K.  574 ;  9  R.  R.  307 ;  Wilks  v.  Davis,  1817,  3  Mer. 
507 ;  36  E.  R.  195 ;  Vickers  v.  Vickers,  1867,  L.  R.  4  Eq.  529 ;  Firth  v. 
Midland  Rly.  Co.,  1875,  L.  R.  20  Eq.  100 ;  Emery  v.  Wase,  1803,  8  Ves. 
Jun.  505 ;  32  E.  R.  451 ;  7  R.  R.  109 ;  as  to  the  sale  of  goods  at  a  valua- 
tion, see  Sale  of  Goods  Act,  1893,  s.  9 ;  and  see  Bahbage  v.  Coulburn,  1882, 
9  Q.  B.  D.  235).  The  Court  cannot,  in  such  a  case,  compel  a  party  to 
appoint  a  valuer,  or  to  allow  a  valuer  appointed  by  him  to  proceed  (  Vickers 
V.  Vickers,  supra).  But  if  the  valuers  are  nominated  by  the  contract, 
and  are  willing  to  make  the  valuation,  the  Court  will  compel  the  vendor 
by  mandatory  injunction  to  permit  them  to  enter  on  the  property  for 
that  purpose  (Smith  v.  Peters,  1875,  L.  R.  20  Eq.  511 ;  Morse  v.  Merest, 
1821,  6  Madd.  26 ;  56  E.  R.  999 ;  22  R.  R.  226).  And  if  the  price  of  the 
principal  part  of  the  property  is  agreed  upon,  the  fact  that  there  is  an 
agreement  to  take  some  comparatively  insignificant  portion  thereof,  such 
as  fixtures,  plant,  or  stock-in-trade,  at  a  valuation,  and  that  one  of  the 
parties  refuses  to  appoint  a  valuer,  will  not  prevent  the  Court  from 
decreeing  specific  performance  of  the  agreement  so  far  as  it  relates  to 
the  property  in  respect  of  which  the  price  has  been  fixed,  the  agreement 
for  the  sale  of  the  other  articles  at  a  valuation  not  being  deemed  to  be 
an  essential  part  of  the  contract  {Richardson  v.  Smith,  1870,  L.  R.  5  Ch. 
048 ;  Jackson  v.  Jackson,  1853,  1  Sm.  &  Gr.  184 ;  65  E.  R.  80 ;  and  see 
Dinham  v.  Bradford,  1869,  L.  R.  5  Ch.  519). 

Where  a  valuation  is  duly  made  in  accordance  with  the  terms  of 
a  contract  to  sell  at  a  valuation,  the  Court  will  not  refuse  to  enforce 
the  contract  merely  because  it  considers  the  valuation  inadequate  or 
exorbitant,  if  it  does  not  appear  that  there  has  been  any  fraud,  collusion, 
or  mistake  on  the  part  of  the  valuers  (  Weekes  v.  Gallard,  1870,  21  L.  T. 
655 ;  Collier  v.  Mason,  1858,  25  Beav.  200 ;  53  E.  R.  613). 

The  Stamp  Act,  1891,  subject  to  certain  exemptions,  imposes  the 
following  stamp  duties  on  any  appraisement  or  valuation  of  any 
property,  or  of  any  interest  therein,  or  of  the  annual  value  thereof,  or 
of  any  dilapidations,  or  of  any  repairs  wanted,  or  of  the  materials  and 
labour  used  or  to  be  used  in  any  building,  or  of  any  artificer's  work 
whatsoever ;  namely,  where  the  amount  of  the  appraisement  or  valua- 
tion does  not  exceed  £5,  a  duty  of  3d. ;  where  it  exceeds  £5  and  does 
not  exceed  £10,  a  duty  of  6d. ;  where  it  exceeds  £10  and  does  not  exceed 
£20,  a  duty  of  Is. ;  and  so  on  in  proportion  up  to  £500 ;  and  where  it 
exceeds  £500,  a  duty  of  £1.  The  following  are  the  exemptions,  namely : 
— (1)  An  appraisement  or  valuation  made  for,  and  for  the  information 
of,  one  party  only,  and  not  being  in  any  manner  obligatory  as  between 
parties  either  by  agreement  or  by  operation  of  law;  (2)  an  appraise- 
ment or  valuation  made  in  pursuance  of  the  order  of  any  Court  of 
Admiralty;  (3)  an  appraisement  or  valuation  of  the  property  of  a 
deceased  person,  made  for  the  information  of  an  executor  or  other 
person  required  to  deliver  an  affidavit ;  (4)  an  appraisement  or  valua- 
tion of  any  property  made  for  the  purpose  of  ascertaining  the  legacy  or 
succession  or  estate  duty  payable  in  respect  thereof  (Stamp  Act,  1891, 
Schedule,  title  "  Appraisement ; "  57  &  58  Vict.  c.  30,  s.  8). 

Every  appraiser,  by  whom  an  appraisement  or  valuation  chargeable 
with  stamp  duty  is  made,  must,  within  fourteen  days  after  the  making 
thereof,  write  out  the  same  upon  duly  stamped  material,  showing  the  full 
amount  thereof ;  and  if  he  neglects  or  omits  to  do  so,  or  in  any  other 
manner  discloses  the  amount  of  the  appraisement  or  valuation,  is  liable 
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to  a  fine  of  £50 ;  and  every  person  who  receives  from  any  appraiser,  or 
pays  for  the  making  of,  any  such  appraisement  or  valuation  which  is 
not  so  written  out  and  stamped,  is  liable  to  a  fine  of  £20  (Stamp  Act, 
1891,  s.  24). 

Value  received. — These  words,  although  usually  inserted  in 
a  bill  of  exchange  or  promissory  note,  are  not  essential  to  the  validity 
of  the  instrument,  as  they  only  express  what  the  law  implies  {Hatch 
v.  Trayes,  1840,  11  Ad.  &  E.  702).     See  Bills  of  Exchange. 

Van. — See  Tent,  Van,  Shed. 

Vancouver  Island. — See  Canada. 

Van  Diemen's  Land. — See  Tasmania. 

Variances. — Discrepancies  between  the  statement  in  a  civil  or 
criminal  pleading,  and  the  facts  given  on  evidence,  termed  variances,  were 
at  common  law  fatal,  and  not  susceptible  of  amendment.  The  old  law 
has  been  swept  away  as  to  civil  proceedings  by  the  modern  rules  as  to 
Pleading  and  Amendment  in  Civil  Proceedings  (Vol.  I.  p.  332),  and 
made  of  small  effect. 

As  to  criminal  proceedings,  see  Amendment  in  Criminal  Proceed- 
ings, Vol.  I.  p.  334 ;  Indictment. 

As  to  variances  in  proceedings  before  Courts  of  Summary  Jurisdic- 
tion, see  that  title. 

Vasto  was  a  writ  which  lay  by  the  heir  against  a  tenant  for  life 
or  years  for  committing  waste  (Cowell,  Law  Diet.). 

Vastum. — A  waste  or  common  open  to  the  cattle  of  tenants 
having  commonable  rights  (Cowell,  Law  Did.). 

Vault. — 1.  As  to  burial  in  vaults,  see  Cemetery. 

2.  The  construction  of  vaults  or  cellars  is  regulated  in  London  by 
sec.  72  of  the  Building  Act,  and  where  they  are  put  under  a  street  the 
consent  or  licence  of  the  road  authority  is  necessary  (18  &  19  Vict. 
c.  120,  s.  101).  The  owner  of  the  vault,  by  obtaining  such  consent, 
incurs  no  obligation  to  maintain  the  road  over  his  vault  {Hamilton  v. 
Hanover  Square,  1873,  L.  K.  9  Q.  B.  42),  but  if  by  defective  construction 
or  neglect  the  street  is  let  down,  or  passengers  injured,  he  is  liable  both 
to  action  and  to  penalties  under  18  &  19  Vict.  c.  120,  s.  102. 

Sewers  may  be  carried  through  or  under  such  vaults  (1855,  c.  120, 
s,  155).  While  vaults  are  being  constructed  they  must  be  properly 
hoarded  in  (57  Geo.  iii.  c.  xxix.  ss.  70,  71).  The  penalties  incurred  do  not 
absolve  the  building  owner  from  actions  for  injury  caused  by  his  default. 

An  underground  room  includes  any  room  of  a  house,  the  surface  of 
the  floor  of  which  is  more  than  3  feet  below  the  surface  of  the  footway 
of  the  adjoining  street  or  of  the  ground  adjoining  or  nearest  to  the  room 
(Public  Health  (London)  Act,  1891,  s.  96  (9)).  Sees.  96-98  of  the  Act 
regulate  generally  the  use  of  underground  rooms  as  dwellings.  In  the 
City  of  London  further  provisions  are  made  by  the  City  Sewers  Acts. 

3.  Outside  London  similar  provisions  are  made — 

{a)  As  to  consent  to  vaults  under  streets  (1875,  c.  55,  s.  26 ;  1890, 
c.  59,  s.  35).     All  vaults,  arches,  and  cellars  under  any  street,  all  open- 
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ings  into  them,  and  all  cellar-heads,  gratings,  lights,  and  coal-holes  in 
the  surface  of  the  street,  and  all  landings,  stones,  or  flags  of  the  path  or 
street  supporting  the  same,  are  to  be  kept  in  good  condition  and  repair 
by  the  owners  or  occupiers  (Act  of  1890,  c.  59,  s.  35). 

(b)  As  to  carrying  sewers  through  or  under  vaults  which  lie  under 
a  street  (1875,  c.  55,  s.  16). 

(c)  As  to  their  letting  and  occupation  as  dwellings  (1875,  c.  55, 
ss.  71,  72,  73).  See  as  to  the  position  of  an  owner's  caretaker  who, 
being  allowed  the  house  rent  free,  occupied  a  cellar,  Gowen  v.  Sedgwick, 
1904,  68  J.  P.  484  As  to  what  constitutes  or  amounts  to  occupation, 
see  sec.  74,  ibid. 

(d)  As  to  suffering  stagnant  water  to  remain  in  any  cellar  (1875, 
c.  55,  s.  47  (2)),  and  as  to  the  notice  of  abatement  of  this  nuisance,  see 
sees.  266,  267,  ibid. 

Vcctigal  Judiciorum. — An  old  expression  applied  to 
money  or  flnes  paid  to  the  Sovereign  to  defray  the  charge  he  was 
at  in  maintaining  the  Courts  of  justice,  and  protection  of  the  people 
(3  Salk.  33). 

Veg^etable  Production. — The  stealing,  or  the  destruction 
or  damaging  with  intent  to  steal,  "any  plant,  root,  fruit,  or  vegetable 
production  growing  in  any  garden,  orchard,  pleasure-ground,  nursery- 
ground,  hothouse,  greenhouse,  or  conservatory,"  is  punishable  under 
24  &  25  Vict.  c.  96,  s.  36.  The  words  "  plant "  and  "  vegetable  produc- 
tion "  do  not  include  young  trees  (B.  v.  Hodges,  1829,  Moo.  &  M.  341). 

VcjOUrS. — Visores ;  an  old  name  for  those  sent  by  a  Court  to 
view  any  place  in  question  in  an  action.     See  View. 

Venditioni  exponas.— See  Exhibition,  Vol.  V.,  at  p.  488. 
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choses  in  action,  or  any  other  property  whatever.  By  a  well-recognised 
tradition  of  legal  terminology,  however,  they  have  always  been  specially 
employed  to  indicate  the  parties  to  a  sale  of  land.  It  is  in  this  sense 
that  they  are  used  in  the  present  article,  which  deals  exclusively  with 
the  nature  and  legal  effect  of  contracts  for  the  sale  and  purchase  of 
real  and  leasehold  estate.  As  regards  sales  of  chattels,  etc.,  see  the 
articles  on  Sale  of  Goods  ;  Choses  in  Action  ;  Negotiable  Instru- 
ment; Company;  etc. 

What  Interests  in  Land  may  he  Sold. — ^Every  kind  of  estate  and 
interest  present  or  future,  in  land  of  any  tenure  is,  generally  speaking, 
capable  of  being  sold,  except  where  the  owner  is  under  some  legal 
incapacity  as  regards  power  of  disposition.  This  includes  contingent 
remainders  and  executory  interests  (see  Real  Property  Act,  1845,  s.  6). 
The  sale  of  a  mere  spes  successionis,  though  not  effectual  at  law,  is 
enforceable  in  equity,  if  for  valuable  consideration  (3  Pres.  273 ;  and  see 
In  re  Parsons,  1890,  45  Ch.  D.  51),  except  in  the  case  of  an  expectant 
interest  in  tail  (see  Fines  and  Recoveries  Act,  s.  20),  or  the  expectant 
interest  of  a  married  woman  {Allcard  v.  Walker,  [1896]  2  Ch.  369). 

But  a  voluntary  assignment  of  an  expectant  interest  is  not  enforce- 
able (In  re  Ellenhorough,  [1903]  1  Ch.  697). 

II.  Who  may  be  Vendors  and  Purchasers. 

(a)  The  general  rule  as  to  who  may  be  parties  to  a  contract  of 
sale  and  purchase  of  land  may  be  conveniently  expressed  in  the  form 
of  two  propositions :  (1)  Any  owner  of  an  interest  in  land  has  power 
to  sell  and  effectually  convey  the  land  to  the  extent  of  that  interest, 
but  no  further  (3  Pres.  25  ;  In  re  Vizard,  1865,  L.  R.  1  Ch.  588 ;  In  re 
Walpole's  Settlement,  [1903]  1  Ch.  928).  (2)  Any  person  or  corporate 
body  legally  capable  of  owning  land  has  power  to  purchase  and  take 
an  effectual  conveyance  of  it. 

There  are  a  great  many  exceptions,  however,  to  these  rules.  There 
are  persons  or  bodies  legally  incapable  of  holding  land  at  all  except 
under  special  conditions,  e.g.  corporations.  There  are  others  precluded 
from  buying  or  selling  by  general  legal  incapacity  to  contract,  e.g. 
infants,  lunatics,  etc.  Sometimes  the  legal  power  of  sale  or  purchase 
is  limited  by  statute,  e.g.  in  the  case  of  railway  companies  and  public 
bodies.  Other  persons,  though  legally  capable,  are  subject  to  equitable 
restrictions,  e.g.  trustees  and  persons  in  a  confidential  or  fiduciary 
position.  Sometimes  there  are  special  legal  requirements  as  regards 
the  conveyance  necessary  to  effectuate  the  sale  or  purchase,  e.g.  in  the 
case  of  married  women  and  charities.  There  are  also  numerous  instances 
in  which  limited  owners  have  a  power  of  disposing  of  more  than  their 
own  interest,  and  even  of  non-owners  possessing  a  legal  power  of  sale 
over  land  belonging  to  others,  e.g.  tenants  for  life,  mortgagees,  donees 
of  powers,  executors,  etc. 

Finally,  it  may  be  observed  that,  as  a  matter  of  contract  as  dis- 
tinguished from  conveyance,  a  man  may  agree  to  sell  a  larger  estate  than 
he,  at  the  date  of  contract,  has,  provided  that  before  the  date  fixed  for 
completion  he  can  get  in  the  whole  estate;  but  a  vendor  agreeing  to 
sell  cannot  compel  the  purchaser  to  accept  a  substituted  title  from 
a  different  person  (see  Dart,  V.  &  P.,  7th  ed.,  pp.  1066-1068  ;  Forrer  v. 
Nash,  1865,  35  Beav.  171 ;  55  E.  R.  858 ;  In  re  Bryant  and  Baming- 
ham,  1890,  44  C.  D.  218 ;  In  re  Baker  and  Selmon,  [1907]  1  Ch.  238). 
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(&)  The  chief  Special  Cases  of  Vendors  and  Purchasers  are  cate- 
gorically dealt  with  below  in  alphabetical  order. 

Administrators.^-An  administrator  has  after  grant  of  letters  of 
administration  (but  not  before)  the  same  power  of  disposing  of  leaseholds 
as  an  executor  has,  but  upon  his  death  the  power  is  exercisable,  as 
regards  undisposed  of  leaseholds,  only  by  an  administrator  de  bonis  nan 
of  the  original  intestate. 

The  power  extends  to  an  administrator  durante  minore  cetate.  As 
regards  real  estate,  an  administrator  previous  to  1898  had  no  implied 
power  of  sale  (In  re  Clay  and  Tetley,  1880,  16  Ch.  D.  3).  An  adminis- 
trator of  a  vendor  who  has  died  intestate  since  1881  can  convey  real 
estate  contracted  to  be  sold,  in  the  same  way  as  an  executor  can  do 
where  the  vendor  dies  leaving  a  will  (Conveyancing  Act,  1881,  s.  4). 
In  the  case  of  death  intestate  since  January  1, 1898,  the  deceased  person's 
real  property  vests  in  his  administrator  under  the  Land  Transfer  Act, 
1897,  and  the  latter  has  full  power  to  sell  it  for  purposes  of  adminis- 
tration (see  below.  Executors). 

Aliens. — Since  the  Naturalisation  Act,  1870,  aliens  can  acquire,  hold, 
and  dispose  of  land  as  natural-born  British  subjects.  Before  that  Act, 
aliens  until  naturalisation  or  denization  could  not  hold  land  against  the 
Crown  (Dart,  V.  &  P.,  p.  31). 

Attorney  under  a  Power  of  Attorney. — An  attorney  can  sell  and 
convey,  provided  that  the  power  is  under  seal  and  authorises  the  con- 
veyance. Before  1882  a  purchaser  required  evidence  that  the  power 
had  not  been  revoked  by  the  declaration,  death,  bankruptcy,  or  lunacy 
of  the  principal.  But  in  the  case  of  powers  of  attorney  created  since 
January  1,  1883,  the  power  is,  in  favour  of  a  purchaser,  irrevocable 
without  the  attorney's  consent  where  (1)  it  is  given  for  valuable  con- 
sideration and  is  expressed  to  be  irrevocable ;  or  (2)  it  is  expressed  to  be 
irrevocable  for  one  year  and  that  time  has  not  elapsed  before  exercise 
of  the  power  (Conveyancing  Act,  1882,  ss.  8  and  9);  in  which  case 
neither  the  attorney  nor  the  purchaser  is  prejudicially  affected  by  notice 
of  revocation.  The  attorney  before  1882  had  to  execute  the  deed  in  the 
name  of  his  principal — but  this  is  unnecessary  in  the  case  of  powers 
created  since  1881  (Conveyancing  Act,  1881,  s.  46). 

A  married  woman  can,  since  1881,  give  a  power  of  attorney  to  execute 
a  deed,  unless  the  deed  if  executed  by  her  would  require  acknowledgment 
(Convej'^ancing  Act,  1881,  s.  40). 

A  mortgagee  can  exercise  his  power  of  sale  by  a  properly  authorised 
attorney  (In  re  Dowson  and  Jenkins,  [1904]  2  Ch.  219). 

A  trustee  can  execute  a  deed  by  attorney,  though  he  cannot,  of 
course,  delegate  to  an  agent  a  power  to  sell  trust  land,  or  any  other 
discretionary  power  or  duty  {In  re  Hetling  and  Merton,  [1893]  3  Ch. 
269,  280). 

Bankrupts  and  Insolvent  Debtors. — The  legal  power  of  disposition  of  a 
bankrupt  has  varied  under  the  different  rules  of  bankruptcy  law  pre- 
vailing during  the  last  half  century.  Under  the  Bankruptcy  Act,  1849, 
all  a  bankrupt's  freehold  and  leasehold  estate  vested  in  his  assignees  in 
bankruptcy  for  the  time  being  by  virtue  of  their  appointment  and  without 
any  express  conveyance,  and  could  be  sold  by  them  and  the  purchase 
money  paid  into  Court.  In  bankruptcies  subsequent  to  the  Bankruptcy 
Act,  1861,  the  lands  vested  in  the  creditors'  assignee,  and  on  a  subsequent 
sale  the  purchase  money  was  payable  to  him.  Under  both  Acts,  copyholds 
did  not  pass  to  the  assignees  but  could  be  sold  by  order  of  the  Court. 
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Under  the  Bankruptcy  Act,  1869,  all  the  debtor's  lands  of  every 
tenure,  upon  adjudication,  became  ipso  facto  vested  in  the  registrar,  and 
passed  subsequently,  without  conveyance,  to  the  trustee  appointed  by 
the  creditors  (see  Ex  parte  Babbidge,  1878,  8  Ch.  D.  367).  The  latter 
could  sell  and  convey  the  property  and  give  a  good  receipt  for  the 
purchase  money.  Upon  discharge  of  the  bankrupt,  the  property  undis- 
posed of  did  not  revest  in  him,  but  subsequently-acquired  property 
remained  in  him  (In  r«  Fetit,  1876,  1  Ch.  D.  478).  Any  property 
remaining  vested  in  a  trustee  at  the  close  of  a  bankruptcy  and 
undisposed  of  after  the  coming  into  operation  of  the  188.3  Act  vested  in 
the  official  receiver  attached  to  the  Court  having  jurisdiction  over  the 
bankruptcy.  Under  the  present  Bankruptcy  Act,  1883,  a  receiving 
order  does  not  divest  the  debtor's  property,  but  upon  adjudication  all 
lands  belonging  to  him  at  the  commencement  of  the  bankruptcy,  or 
acquired  before  discharge,  vest  in  the  official  receiver,  and  subsequently 
pass  to  the  trustee  in  bankruptcy  for  the  time  being  appointed,  without 
any  conveyance  (Bankruptcy  Act,  1883,  ss.  20,  21,  54).  The  official 
receiver  before  the  appointment  of  a  trustee,  and  the  trustee  afterwards, 
has  power  to  sell  the  property  and  give  a  good  discharge  for  the  purchase 
money  (s.  56;  Turquand  v.  Board  of  Trade,  1886,  11  App.  Cas.  286). 
They  can  dispose  of  copyholds  without  being  admitted  (s.  50). 

The  trustee  can  bar  the  entail  of  lands  held  in  tail,  and  can  exercise 
the  bankrupt's  general  powers  of  appointment  during  the  latter 's  life 
{Nichols  to  Nixey,  1885,  29  Ch.  D.  1005).  He  can,  semhle,  assign  the 
bankrupt's  leaseholds  without  the  lessor's  consent,  notwithstanding  an 
ordinary  covenant  not  to  assign  (In  re  Johnson,  Bx  parte  Blackett,  1894, 
70  L.  T.  381).  The  bankrupt's  trust  estate  does  not  pass  to  the  trustee 
(s.  44).  The  trustee  can  also  indirectly  dispose  of  a  leasehold  term  by 
exercising  the  statutory  power  of  disclaimer  (see  s.  55;  see  generally 
Bankruptcy). 

The  annulling  of  an  adjudication  revests  the  undisposed  of  property 
in  the  bankrupt  or  in  such  other  person  as  the  Court  appoints  (s.  35). 
Upon  discharge,  property  already  vested  in  the  trustee  is  not  divested 
(s.  28 ;  In  re  Hawkins,  [1892]  1  Q.  B.  890).  Where  a  deceased  person's 
estate  is  insolvent  and  is  ordered  to  be  administered  in  bankruptcy  under 
sec.  125  of  the  Act,  the  effect  is  to  vest  all  property  in  the  official  receiver, 
as  in  an  ordinary  bankruptcy. 

A  sale  for  value  by  the  bankrupt  to  a  purchaser  without  notice  of 
any  act  of  bankruptcy,  before  the  date  of  the  receiving  order,  is  not 
invalidated  by  the  subsequent  adjudication  (s.  49).  But  as  regards  the 
position  after  the  purchaser  has  notice  of  the  act  of  Bankruptcy  or 
receiving  order,  see  Foiuell  v.  Marshall  &  Co.,  [1899]  1  Q.  B.  710. 

A  sale  by  an  undischarged  bankrupt  of  real  property  acquired  after  a 
bankruptcy  is  not  valid,  as  against  the  trustee,  even  to  a  bond-fide  pur- 
chaser for  value  without  notice,  but  such  a  sale  of  after-acquired  lease- 
holds would  be  effectual  if  the  trustee  had  not  yet  intervened  (see  In  re 
New  Land  Development  Association  and  Gray,  [1892]  2  Ch.  138 ;  In  re 
Clayton  and  Barclay's  Contract,  [1895]  2  Ch.  212;  Official  Beceiver  v. 
Cooke,  [1906]  2  Ch.  661).  It  is  doubtful,  however,  whether  in  the  latter 
case  the  legal  estate  does  not  remain  in  the  trustee. 

Building  Societies. — An  incorporated  building  society  may  purchase 
or  hold  lands  only  for  the  purpose  of  erecting  buildings  thereon  for  con- 
ducting the  business  of  the  society  (Building  Societies  Act,  1874,  s.  37). 
Lands,  the  equity  of  redemption  in  which  has  been  extinguished  by 
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foreclosure,  must  be  sold  as  soon  as  is  possible  without  inconvenience 
(s.  13).  The  society  can  also  sell  any  lands  purchased  under  sec.  37 
(see  s.  37).  A  building  society  can  exercise  an  express  power  of  sale 
in  a  mortgage  to  it,  but  it  is  doubtful  whether  a  power  of  sale  would 
be  implied  in  a  mortgage  to  a  building  society  by  sec.  19  of  the 
Conveyancing  Act,  1881  {In  re  Tliompson  and  Holt's  Contract,  1890, 
44  Ch.  D.  492). 

Charities. — Charitable  corporations  are  under  the  same  rules  as  to  the 
purchase  of  land  as  other  corporations.  But  various  charities  are  by 
statute  exempt  from  the  Mortmain  Acts  (see  Vol.  II.  Charities). 

In  sales  to  charities  all  formalities  required  by  the  Mortmain  Act, 
1888,  s.  4,  except  enrolment  of  the  deed  within  one  year  before  death  of 
vendor  must  be  observed. 

Sales  of  land  belonging  to  a  charity,  whether  held  by  corporations 
or  by  individual  trustees,  are  now  regulated  by  statute  (see  Trustees 
of  Charities,  below). 

Companies. — A  company  registered  under  the  Joint-Stock  Companies 
Act,  1856  (see  s.  13),  or  the  Companies  Act,  1862,  can  hold  lands ;  but  a 
non-trading  company  cannot  hold  more  than  two  acres  without  the  leave 
of  the  Board  of  Trade  (see  Companies  Act,  1908,  ss.  16  (1)  and  19). 

A  company  can  convey  by  deed,  under  the  common  seal  affixed  with 
any  formalities  prescribed  by  the  articles  of  association.  But  any  sale 
or  purchase  which  is  outside  the  powers  of  the  company  as  defined  by 
the  memorandum  of  association  is  void  and  cannot  be  ratified  {Ashhury 
Ely.  Co.  V.  Riche,  1875,  L.  R.  7  H.  L.  653).  Any  sale  or  purchase  for- 
bidden only  by  the  articles  of  association  is  invalid,  but  can  be  ratified 
by  the  company. 

Confidential  or  Fiduciary  Capacity,  Persons  in. — In  many  cases  a 
relative  incompetence  to  sell  or  purchase  arises  from  the  fact  that  the 
vendor  and  purchaser  are  in  a  confidential  or  fiduciary  relation  to  each 
other,  which  precludes  a  valid  contract  either  absolutely  or  unless  it  is 
accompanied  by  the  fullest  disclosure  and  bond  fides  in  every  way.  In 
certain  cases  in  which  a  party  sells  to  or  buys  from  another  to  whom 
he  stands  in  a  confidential  relationship,  equity  will  imply  undue  influ- 
ence or  constructive  fraud  (see  Dart,  Vendors  and  Purchasers,  7th  ed., 
26  and  44  et  seq. ;  Williams,  Vendor  and  Purchaser,  pp.  755-765  and 
chap.  17;  White  and  Tudor,  L.  C,  7th  ed.,  pp.  247  et  seq.,  notes  to 
Hv^uenin  v.  Baseley). 

Thus  a  sale  \^  prima  facie  fraudulent  and  voidable  where  the  vendor  is, 
in  relation  to  the  purchaser,  an  agent  for  purchase,  or  in  the  position  of 
guardian,  legal  adviser,  spiritual  adviser,  or  other  confidential  relation. 
The  chief  cases  of  persons  who  are  similarly  incapacitated  from  purchasing 
are  trustees  for  sale  as  regards  the  trust  property  (see  Trustees,  infra) ; 
committees  of  lunatics  as  regards  the  latter's  estate ;  directors  of  a  com- 
pany as  regards  company  property ;  governors  of  a  charity  as  regards 
charity  lands ;  trustees  for  purchase  of  lands ;  agents  for  sale,  including 
auctioneers;  executors  and  administrators  as  regards  the  deceased's 
estate ;  mortgagees  selling  under  a  power  of  sale  (secus,  if  bond  fide 
buying  from  the  mortgagor) ;  parties  having  the  control  of  a  sale  under 
an  order  of  the  Court ;  arbitrators  as  regards  the  unascertained  claims 
of  parties  to  the  reference ;  bishops  buying  an  annuity  to  be  charged  on 
a  rectory  (Greenlaw  v.  King,  1840,  3  Beav.  49;  49  E.  R.  19;  52  R.  R. 
21);  the  Land  Commissioners  and  valuers  acting  under  the  Commons 
Inclosures  Act  as  regards  lands  affected  by  the  inclosure ;  rectors  as 
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regards  glebe ;  and  tenants  for  life  selling  under  the  Settled  Land  Acts. 
In  all  the  above  cases  the  sale  is  binding  on  the  purchaser,  but  is  void- 
able at  the  option  of  the  parties  originally  interested  in  the  property 
or  their  representatives  (see  Tate  v.  Williamson,  1866,  L.  R.  2  Ch.  56). 
In  the  following  cases  the  sale  is  not  voidable  ab  initio,  but  can  be  set 
aside  unless  the  purchaser  affirmatively  shows  that  it  was  in  all  respects 
fair  and  honA  fide : — Guardians  purchasing  from  ward ;  agents  for  the 
management  of  property  and  receivers  {Nugent  v.  Nugent,  [1908]  1  Ch. 
546);  and  creditors  of  bankrupts  consulted  as  to  a  sale  by  the  trustee 
(Dart,  44).  Finally,  purchases  by  legal  advisers  from  clients,  and 
trustees  from  cestuis  que  trustent,  are  in  certain  cases  impeachable  (see 
Dart,  45,  et  seq. ;  and  see  infra.  Trustees). 

Convicts. — Since  the  Forfeiture  Act,  1870,  conviction  for  treason  or 
felony  does  not  operate  as  a  forfeiture  or  escheat  of  lands.  But  till  the 
convict  has  completed  his  sentence  or  been  pardoned,  he  cannot  contract 
or  alienate  land  except  as  trustee  or  mortgagee  {In  re  Levy  and  the 
Debenture  Corporation,  [1894]  42  W.  R.  533 ;  and  re  Gaskell  and  Walter, 
[1906]  2  Ch.  1).  This  disability  does  not  extend  to  property  acquired 
by  him  when  at  large  under  licence.  The  property  to  which  the  convict 
was  entitled  at  the  time  of  conviction,  or  acquired  by  him  while  subject 
to  operation  of  the  Act,  vests  in  an  administrator  appointed  by  the  Crown 
with  full  power  of  sale  {Carr  v.  Anderson,  [1903]  2  Ch.  219) :  the  part 
undisposed  of  by  the  administrator  reverts  to  the  convict  or  his  repre- 
sentatives on  his  discharge,  bankruptcy,  or  death.  An  interim  curator 
has  no  power  of  sale. 

A  convict  can  be  executor  and  administrator.  His  trust  and  mort- 
gage estates  are  not  affected  by  conviction. 

Corporations. — A  corporation  has  no  power  to  purchase  land  other- 
wise than  under  the  authority  of  a  statute  or  of  a  licence  from  the 
Crown  (Mortmain  Act,  1888,  ss.  1  and  2).  The  Crown  has  power,  by 
sec.  3  of  the  same  Act,  to  grant  to  any  corporation  a  licence  to  acquire 
land  in  mortmain  and  to  hold  the  land  in  perpetuity  or  otherwise. 
Usually  charters  of  incorporation  declare  that  the  corporation  can 
purchase  and  hold  land  not  exceeding  a  certain  amount  notwithstanding 
the  Statutes  of  Mortmain  (see  Shelf ord  on  Mortmain,  pp.  40,  41). 

Numerous  bodies  have  now,  by  statute,  power  to  purchase  and  hold 
land,  e.g.  joint-stock  companies,  municipal  corporations,  county  and 
parish  councils,  urban  and  rural  district  councils,  school  boards,  and 
poor-law  guardians,  etc. ;  but  this  power  is  usually  limited  and  subject 
to  restrictions. 

A  statutory  corporation  is  limited  as  to  its  power  of  sale  by  the 
objects  of  its  incorporation,  as  defined  expressly  or  impliedly  by  its 
memorandum  of  association  or  special  Act  (see  In  re  Kingsbury  Collieries, 
Ltd.  and  Moore,  [1907]  2  Ch.  259).  Many  public  and  charitable  corpora- 
tions are  by  statute  restricted  as  to  their  power  of  sale,  e.g.  ecclesias- 
tical and  municipal  corporations,  railway  companies,  etc.  A  common 
law  corporation  has  full  power  to  sell  land. 

Devisees. — When  real  estate  is  devised,  beneficially  charged  with 
debts,  or  debts  and  legacies,  a  question  may  arise  as  to  whether  or  how 
the  devisee  can  give  a  good  title  to  a  purchaser  free  from  the  charge 
(see  j90s^  under  the  head  of  Executors ;  Colyer  v.  Finch,  1856,  5  H.  L.  C. 
922 ;  10  E.R.  1159 ;  In  re  Rebbeck,  [1894]  63  L.  J.  Ch.  596).  In  case  of 
death  after  1897,  any  doubt  on  the  subject  is  avoided  by  reason  of  the 
Land  Transfer  Act,  1897,  Part  I.     But  unless  a  conveyance  to  the  devisee 
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has  taken  place,  evidence  of  the  assent  or  else  the  concurrence  of  the 
personal  representative  will  probably  be  regarded  as  necessary.  As 
to  the  effect  of  a  conveyance  or  assent  to  the  devise  (see  Cary  v.  Lott, 
[1901]  2  Ch.  463). 

Donees  of  Powers  of  Appointment. — The  donee  of  a  general  power  of 
appointment  by  deed  has  the  same  power  of  sale  as  a  tenant  in  fee 
simple.  In  conveying,  he  must  refer  to  the  power  or  to  the  property, 
and  strictly  follow  the  terms  of  the  power;  but  since  the  13th  August 
1859,  attestation  by  two  witnesses  is  sufficient  (22  &  23  Vict.  c.  35,  s. 
12).  Equity  will  aid  defective  execution  (as  opposed  to  non-execution) 
in  favour  of  a  purchaser  for  value,  unless  the  defect  is  of  the  essence 
of  the  power  or  made  irremediable  by  statute. 

When  the  donee  is  bankrupt,  only  his  trustee  in  bankruptcy  can 
exercise  the  power,  and  he  can  only  do  so  during  the  donee's  lifetime 
{Nichols  to  Nixey,  1885, 19  Ch.  D.  1005). 

A  married  woman  can  exercise  a  power  without  acknowledgment 
or  concurrence  of  her  husband.  If  bankrupt,  she  cannot  be  forced  to 
exercise  it  in  favour  of  her  trustee  in  bankruptcy  (In  re  Armstrong, 
Hx  parte  Gilchrist,  1886,  17  Q.  B.  D.  521). 

An  infant  can  exercise  a  power,  if  it  is  not  coupled  with  an  interest 
(In  re  D'Angibau,  1880,  15  Ch.  D.  228). 

The  donee  of  a  special  power  cannot  sell,  as  that  would  be  a  fraud 
on  the  power  (Aleyn  v.  Belchier,  1758,  White  and  Tudor,  2  X.  C,  308). 

Executors— ^1)  As  regards  Leaseholds. — An  executor  or  one  of  several 
executors  can  sell  the  testator's  leaseholds,  notwithstanding  that  they  are 
specifically  bequeathed,  provided  he  has  not  assented  to  the  bequest 
{Cole  V.  Miles,  1852,  10  Hare,  179  ;  68  E.  R.  889 ;  Stevenson  v.  Liverpool, 
1874,  L.  R.  10  Q.  B.  81);  and  although  an  administration  action  is 
pending,  except  where  restrained  by  injunction  or  after  the  appointment 
of  a  receiver  {Berry  v.  Gibbons,  1873,  L.  R.  8  Ch.  747).  The  power  is 
exercisable  (though  completion  cannot  be  enforced)  before  probate 
{Brazier  v.  Hudson,  1836,  8  Sim.  67;  59  E.  R.  27;  42  R.  R.  106),  and  it 
passes  on  death  to  the  survivors  and  survivor  of  several  executors,  or  to 
the  executor  of  a  sole  or  surviving  executor.  If  the  sole  executor  dies 
intestate  and  is  not  also  trustee,  a  title  can  only  be  made  by  an  adminis- 
trator de  bonis  non  of  the  original  testator ;  so  also  if  all  the  executors 
renounce  probate  (  Wyman  v.  Carter,  1871,  L.  R.  12  Eq.  309). 

An  executor  can  sell  and  give  a  good  receipt  for  the  purchase  money, 
even  though  the  sale  takes  place  more  than  twenty  years  after  the  death 
of  the  testator  {In  re  Whistler,  1887,  35  Ch.  D.  561 ;  Venn  and  Furze's 
Contract,  [1894]  2  Ch.  101);  but  not  if  the  purchaser  has  actual  notice 
that  no  debts  remain  unpaid  {In  re  Verrell,  [1903]  1  Ch.  65).  A  pur- 
chaser, however,  is  not  bound  or  entitled  to  requisition  as  to  the 
existence  of  debts  {In  re  Verrell,  ibid.).  A  purchaser  may  assume  that 
the  executor  has  not  assented  to  a  specific  bequest  of  the  leasehold,  if 
the  legatee  is  not  in  possession  (  Venn  and  Furzes  Contract,  [1894]  2  Ch. 
102 ;  Thome  v.  Thome,  1893,  69  L.  T.  378);  but  it  is  prudent  to  require 
the  concurrence  of  the  legatee,  or  distinct  evidence  that  there  has  been 
no  assent  (see  Dart,  Vendors  and  Purchasers,  7th  ed.,  6167i.). 

(2)  As  regards  Real  Estate. — An  executor's  power  to  sell  the  testator's 
real  estate  exists  or  has  existed  in  the  following  cases : — 

(a)  In  deaths,  on  or  since  January  1,  1898,  by  virtue  of  the  Land 
Transfer  Act,  1897,  the  executor  (or,  in  case  of  intestacy,  the  adminis- 
trator) of  the  deceased  becomes  his  "  real  representative,"  and  all  real 
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estate  (except  copyholds)  vests  in  such  representative,  "  notwithstanding 
any  testamentary  disposition,"  .  .  .  "  as  if  it  were  a  chattel  real "  (s.  1). 
The  real  representative  has  the  same  powers  and  rights  in  respect  of  the 
real  estate  as  personal  representatives  have  in  respect  of  chattels  real, 
except  that  "  some  or  one  only  of  several  joint  representatives  "  cannot 
sell  the  real  estate  without  the  consent  of  the  Court  (s.  2).  (See  In  re 
Pawley  and  London  and  Provincial  Bank,  [1900]  1  Ch.  58.) 

The  representative  can  at  any  time  vest  the  land  in  the  person  bene- 
ficially entitled,  by  giving  his  assent  in  case  of  a  devise,  or  by  a  convey- 
ance in  any  case.  But  it  would  seem  that  a  conveyance  cannot  be 
insisted  upon  by  a  devisee  {In  re  Fix,  [1901]  W.  N.  165).  In  the  absence 
of  an  actual  conveyance  semble,  when  the  land  is  devised,  a  purchaser 
from  the  representative  or  devisee  should  insist  upon  proper  evidence 
proving  non-assent  or  assent  as  the  case  may  be. 

(h)  At  common  law  an  executor  can  sell  and  pass  the  legal  estate  in 
the  testator's  real  estate,  even  though  not  devised  to  him,  where  the  will 
contains  a  direction  for  him  to  sell  (Hamilton  v.  Buckmaster,  1866,  L.  E. 
2  Eq.  323).  In  such  case  the  legal  estate  vests  in  the  testator's  heir-at- 
law  until  the  power  is  exercised,  and  then  passes  by  way  of  appointment 
under  the  will  to  the  purchaser. 

(c)  Where  the  will  directs  the  land  to  be  sold,  but  neither  devises  it 
nor  indicates  who  is  to  sell,  the  executor  can  sell  and  pass  the  legal 
estate  if  the  proceeds  of  sale  are  distributable  by  him  for  payment  of 
debts  or  legacies,  or  are  distributable  with  the  personalty  as  a  mixed 
fund  {In  re  Sankey,  1889,  W.  N.  79  ;  Tylden  v.  Hyde,  1825,  2  Sim.  &  St. 
238 ;  Theobald,  Wills,  6th  ed.,  p.  431 ;  and  see  Davies  to  Jones  and  Evans, 
1883,  24  C.  D.  190). 

(d)  When  realty  is  charged  with  debts,  either  expressly  or  under  a 
general  direction  to  pay  debts,  and  is  devised  to  the  executor  whether 
beneficially  or  as  a  trustee  {Bailey  v.  Bailey,  1879, 12  Ch.  D.  273),  he  may 
sell  for  payment  of  debts  {Corser  v.  Cartwright,  1875,  L.  E.  7  H.  L.  731). 
If  the  sale  takes  place  within  twenty  years  of  the  testator's  death,  the 
purchaser  need  not  inquire  as  to  the  existence  of  debts  {In  re  Ta^nqueray- 
Willaume,  1882,  20  Ch.  D.  465) ;  but  after  twenty  years  a  presumption 

of  payment  arises. 

(e)  In  equity,  if  the  will  charges  debts  on  the  land  but  the  latter  is 
settled  in  such  a  way  that  the  devisees  cannot  sell,  the  executor  had 
a  power  of  sale ;  and  although  he  could  not  pass  the  legal  estate,  the 
person  in  whom  the  latter  was  vested  would  have  been  a  trustee  for 
the  purchaser  (see  Dart,  V.  &  P.,  7th  ed.,  636). 

(/)  Under  and  since  Lord  St.  Leonards'  Act,  a  charge  (whether 
•express  or  implied,  Greville  v.  Brown,  1859,  7  H.  L.  C.  689;  11  E.  R 
275)  of  debts  or  legacies  upon  realty  comprised  in  a  will  which  is  not 
devised  to  trustees  for  the  whole  of  the  testator's  interest  therein  (s.  14), 
enables  an  executor  to  sell  the  land  even  where  it  is  not  devised  to  him, 
and,  semble,  to  pass  the  legal  estate  (s.  16 ;  and  Dart,  637).  But  where 
in  such  a  case  the  whole  land  is  devised  beneficially  to  a  person  other 
than  the  executor,  the  Act  does  not  apply  (s.  18),  except  where  there  are 
trustees  under  sec.  14  (But  see  In  re  Barro-w-in-Furness  Corporation  and 
Rawlinson,  [1903]  1  Ch.  339.)  In  such  a  case  the  devisee  is  apparently 
the  proper  person  to  sell  and  convey,  but  the  concurrence  of  the  executor 
is  desirable  (see  Dart,  638 ;  Colyer  v.  Finch,  1856,  5  H.  L.  922).  Where 
in  a  like  case  legacies  only  (and  not  debts)  are  charged  on  the  land  so 
beneficially  devised,  a  title  (apart  from  the  Land  Transfer  Act,  1897) 
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can    only  be  made  with  the  concurrence   of  the  legatees  themselves 
(In  re  Bebbeck,  [1894]  63  L.  J.  Ch.  596). 

(j/)  In  cases  of  death  since  the  Conveyancing  Act,  1881,  an  executor 
or  administrator  of  a  deceased  vendor  of  real  estate  has  power  to  convey, 
to  give  effect  to  a  subsisting  and  enforceable  contract  of  sale  (s.  4).  It  is 
not  quite  clear  whether  the  section  actually  prevents  the  devisee  or  heir 
from  conveying  where  the  personal  representative  has  not  done  so  (see 
Lysaght  v.  Edwards,  1876,  2  Ch.  D.  499).  It  does  not  seem  that  sec.  30 
of  the  Conveyancing  Act,  1881,  applies, 

{h)  On  the  death,  since  1881,  of  a  sole  trustee,  real  estate  comprised 
in  the  trust  devolves  upon  his  legal  personal  representative  (Convey- 
ancing Act,  1881,  s.  30),  who,  in  the  absence  of  clear  indication  of 
intention  to  the  contrary,  can  exercise  a  trust  for  sale  of  the  land,  and, 
in  certain  cases,  even  a  discretionary  power  of  sale  (see  In  re  Cunningham 
and  Frayling,  [1891]  2  Ch.  567  ;  In  re  Pixton  and  Tong,  [1897]  W.  N.  178  ; 
46  W.  R.  187 ;  and  cp.  In  re  Smith,  [1904]  1  Ch.  139 ;  In  re  Bacon,  [1907] 
1  Ch.  475 ;  and  as  to  the  executor  of  the  last  survivor  of  new  trustees, 
see  In  re  Waidanis,  [1908]  1  Ch.  123).  This  does  not  extend  to  copy- 
holds (Copyhold  Act,  1894,  s.  88). 

Friendly  Societies. — A  registered  society  or  branch  may  (if  the  rules 
thereof  so  provide)  hold,  purchase,  and  sell  land,  and  a  purchaser  is  not 
bound  to  inquire  as  to  the  authority  for  any  sale  by  the  trustees,  and  their 
receipt  shall  be  a  discharge  for  all  purchase  moneys.  For  this  purpose 
a  branch  need  not  be  separately  registered.  This  does  not  authorise  a 
benevolent  friendly  society  to  hold  more  than  one  acre  of  land  (Friendly 
Societies  Act,  1896,  s.  47). 

The  trustees  of  the  society  buy  and  sell  land  on  behalf  of  the 
society. 

Land  belonging  to  a  registered  society  vests  in  the  trustees  for  the 
time  being  of  the  society ;  and  on  the  death,  resignation,  or  removal  of 
a  trustee,  the  land  without  conveyance  vests  as  personalty  in  the  suc- 
ceeding trustees ;  and  until  the  appointment  of  succeeding  trustees  in 
the  surviving  or  continuing  trustees,  or  the  executors  or  administrators 
of  the  last  surviving  or  continuing  trustee  (s.  50). 

Infants. — A  conveyance  or  feoffment  to  or  hj  an  infant  is  voidable 
by  him  on  attaining  twenty-one,  or  by  his  heirs  when  he  dies  under 
age.  The  repudiation  to  be  valid  must  be  made  within  a  reasonable 
time  after  the  right  to  repudiate  arises  {Edwards  v.  Carter,  [1893]  A.  C. 
360).  A  conveyance,  which  on  the  face  of  it  is  not  for  his  benefit, 
is  not  binding  unless  he  ratifies  it  after  he  comes  of  age  (Burnahy  v. 
Equitable  Society,  1885,  28  Ch.  D.  421). 

A  minor  over  fifteen  can,  for  full  value,  alienate  by  feoffment,  making 
livery  of  seisin  in  person,  gavelkind  lands  descended  to  him  (4  Bac. 
Abr.,  49  ;  In  re  Maskell  and  Goldfinch,  [1895]  2  Ch.  525)  An  infant  heir 
or  devisee  (by  11  Geo.  iv.  &  1  Will.  iv.  c.  47,  s.  11)  may  under  order 
of  Court  convey  real  estate  directed  to  be  sold  for  payment  of  debts. 

Equity  would,  in  certain  circumstances,  protect  an  innocent  pur- 
chaser, where  the  infant  has  expressly  represented  that  he  was  of  full 
age  (Dart,  F.  &  P.,  5). 

An  infant  cannot  during  infancy  enforce  a  contract  of  purchase,  nor 
can  he,  on  refusing  to  complete  on  attaining  twenty-one,  recover  any 
deposit  paid. 

By  the  Conveyancing  Act,  1881,  s.  41,  his  freeholds  or  leaseholds 
are  "  settled  estate "  within  the  Settled  Estate  Act,  1877,  and  can  be 
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sold  by  order  of  the  Court  under  sees.  16  and  22  of  that  Act.  Also 
by  the  Settled  Land  Act,  1882,  s.  59,  an  infant  owner  in  fee  in  posses- 
sion is  deemed  a  tenant  for  life,  and,  under  sec.  60,  the  "  trustees  of  the 
settlement "  or,  failing  them,  a  person  appointed  by  the  Court,  can  sell 
in  that  case,  or  where  the  infant  is,  or  would  if  of  age  be,  tenant  for  life. 

Incapacitated  Owners. — For  various  other  special  cases  of  sales  under 
statutory  powers,  see  Dart,  Vendors  and  Purchasers,  chap.  1,  sec.  1. 

Joint  Tenants. — See  below,  Tenants  in  Common. 

Legatees. — Where  leaseholds  are  specifically  bequeathed  and  the 
legatee  sells,  it  is  customary  and  proper  in  the  case  of  recent  wills  for 
the  purchaser  to  insist  upon  the  concurrence  of  the  executor,  or  his 
express  assent  in  writing  at  all  events.  The  assent  may  in  some  cases 
be  presumed,  e.g.  perhaps  if  the  legatee  is  in  possession ;  but  there  is 
risk  in  such  an  assumption  {Stevenson  v.  Liverpool,  1875,  31  L.  T. 
673 ;  Venn  and  Furze's  Contract,  [1894]  2  Ch.  102). 

Lessees. — See  below,  Restrictions  on  Alienation. 

Lunatics  and  Persons  Nan  Compos  Mentis. — A  conveyance  or  purchase 
for  good  consideration  by  a  lunatic,  etc.,  is  voidable  by  his  committee  or 
his  representatives,  or  himself  when  he  recovers.  But  a  conveyance  for 
valuable  consideration  to  or  by  a  lunatic  appears  to  be  good  if  the  other 
party  had  no  notice  of  his  insanity  and  cannot  be  put  in  statu  quo. 
{Imperial  Co.  v.  Stone,  [1892]  1  Q.  B.  599 ;  but  see  Baldwyn  v.  Smith, 
[1900]  1  Ch.  588 ;  and  In  re  Walker,  [1905]  1  Ch.  160). 

Under  the  Lunacy  Act,  1890,  where  an  absolute  owner  is  a  lunatic 
so  found,  or  lawfully  detained  as  a  lunatic,  etc.  (see  s.  116),  the  Court 
may  authorise  and  direct  his  committee  (or  such  other  person  as  the 
Court  may  appoint)  to  sell,  or  perform  any  contract  relating  to  the 
property  entered  into  by  the  lunatic  before  lunacy  (ss.  117,  120).  Such 
person  must  execute  such  assurance  {e.g.  give  usual  covenants  for  title) 
as  the  Court  directs  (s.  124).  Under  sees.  120  and  128  the  Court  has 
no  jurisdiction  to  authorise  the  quasi-committee  of  a  lunatic  to  exercise 
the  power  of  sale  which  would  otherwise  be  exercisable  by  the  lunatic 
as  tenant  for  life  under  the  Settled  Land  Acts  {In  re  S.  S.  B.,  [1906] 
1  Ch.  712  ;  and  cp.  In  re  Be  Moleyn  and  Harris,  [1908]  1  Ch.  110). 

A  Court  of  Lunacy  may,  under  sec.  135,  pass,  by  vesting  order,  a 
lunatic's  trust  and  mortgage  estates. 

Where  a  tenant  for  life,  or  person  having  the  powers  of  a  tenant  for 
life,  is  a  lunatic  so  found,  his  committee  may,  under  order  of  a  judge  in 
lunacy,  exercise  the  powers  of  a  tenant  for  life  under  the  Settled  Land 
Act,  1882,  s.  62.  Notice  under  sec.  45  of  this  Act  must  be  served  on 
the  trustees,  and,  if  necessary,  trustees  must  be  appointed  for  the  purpose 
of  the  Act ;  but  the  committee  cannot  serve  this  notice  without  an  order 
of  the  Court. 

Married  Women. — In  the  first  place  as  regards  Sales. 

At  common  law,  a  married  woman's  conveyance  was  void  unless  it 
was  made  with  her  husband's  concurrence,  or  by  fine  or  recovery 
after  examination. 

As  to  freeholds,  she  could,  with  her  husband's  concurrence,  convey 
them  (including  equitable  estates  therein)  under  the  Fines  and  Re- 
coveries Act,  1833,  s.  77,  by  acknowledged  deed.  She  could  convey 
without  acknowledgment,  subject  to  her  husband's  rights,  where  his 
concurrence  was  dispensed  with  under  sec.  91.  As  to  the  present 
manner  of  acknowledgment,  see  Conveyancing  Act,  1882,  s.  7. 

As  to  copyholds,  in  some  places  she  had  a  customary  power,  with  her 
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husband's  concurrence,  to  convey  by  deed  acknowledged.  By  sec.  77  of 
the  above  Act  her  copyholds  (including  estates  tail)  passed  by  surrender, 
with  her  husband's  concurrence  and  her  separate  examination.  Her 
equitable  estates  passed  in  that  way,  or  by  deed  acknowledged  under 
the  Act  {Carter  v.  Carter,  [1896]  1  Ch.  62). 

As  to  leaseholds,  her  husband  alone  could  dispose  of  these.  Her 
concurrence  and  acknowledgment  were  only  necessary  when  the  lease- 
holds were  equitable  in  order  to  avoid  her  equity  to  a  settlement,  or 
where  her  interest  was  reversionary  and  could  not  possibly  vest  during 
coverture. 

As  regards  her  separate  estate  in  equity,  a  married  woman  could  convey 
the  equitable  interest  as  a  feme  sole.  As  to  the  legal  estate,  if  it  was 
vested  in  trustees,  she  and  they  could  convey  it ;  if  not,  her  husband 
had  to  concur  and  she  had  to  (in  case  of  freeholds)  acknowledge  the  deed. 

She  cannot  convey  any  property  as  to  which  she  is  restrained  from 
anticipation,  until  the  Court  removes  the  restraint  under  the  Con- 
veyancing Act,  1881,  s.  39. 

As  regards  her  separate  estate  by  statute,  by  virtue  of  the  Married 
"Women's  Property  Act,  1882,  every  woman  married  after  1882,  and 
every  married  woman  as  to  property,  her  title  to  which  accrued  after 
1882,  can  acquire,  hold,  and  dispose  of  land  as  a  feme  sole,  unless  she  is 
restrained  from  anticipation. 

If  married  between  1870  and  1883,  the  Married  "Women's  Property 
Act,  1870,  s.  7,  allowed  her  like  a  feme  sole  to  dispose  of  the  rents  and 
profits  (but  not  the  corpus)  of  freeholds  and  copyholds  descending  on 
her  on  an  intestacy. 

As  to  powers.  She  can  exercise  any  powers  conferred  on  her  by  the 
Settled  Estates  Act,  1877,  and  Settled  Land  Act,  1882,  notwithstanding 
restraint  on  anticipation. 

She  can,  and  always  could,  exercise  a  power  of  appointment  like  a 
feme  sole. 

As  to  trv^t  estates.  She  can  convey  freeholds  and  copyholds  as  a 
feme  sole  if  she  is  a  bare  trustee  (Trustee  Act,  1893,  s.  16) ;  but  where 
she  is  an  active  trustee  it  was  held  that  she  could  only  convey  land  by 
deed  acknowledged  and  with  her  husband's  concurrence  (see  Harkness 
&  Allsopp's  Contract,  [1896]  2  Ch.  358,  dist.  In  re  Brooke  and  Fremlin, 
[1898]  1  Ch.  647).  The  principle  of  these  decisions  has,  however,  been 
rendered  obsolete,  by  the  Married  Women's  Property  Act,  1907,  which, 
subject  to  certain  reservations,  operates  retrospectively. 

She  can  convey  property  acquired  or  reversionary  property  falling  into 
possession  after  a  judicial  separation  or  protection  order  as  a,  feme  sole. 

With  regard  to  purchases  by  a  married  woman.  If  the  purchase 
money  was  not  separate  property,  the  purchase  was  voidable  by  her 
husband,  and  on  his  predeceasing  her  by  her  or  her  representatives.  But 
she  could  not  repudiate  it,  if  she  had  fraudulently  represented  herself 
to  be  single,  or  save  within  a  reasonable  time  after  his  death. 

If  she  contracted  to  purchase  between  1882  and  1893,  she  was 
only  liable  to  the  extent  of  separate  property  then  possessed  by  her, 
and  of  such  a  character  that  the  Court  inferred  she  intended  to 
contract  with  reference  to  it.  Since-  the  Married  Women's  Property 
Act,  1893,  her  contract  binds  all  her  separate,  though  subsequently 
acquired,  property,  and  though  she  had  no  separate  estate  at  the  date 
of  the  contract. 

Where  her  husband  is  a  felon,  or  where  she  is  judicially  separated,  or 
VOL.  XIV.  28 
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she  has  got  a  prptection  order  under  the  Divorce  Act,  she  contracts  like 
a  feme  sole  (see  generally  as  to  the  above,  Husband  and  Wife). 

Mortgagees. — A  mortgagee  can  always  sell  the  mortgaged  property 
subject  to  the  mortgagor's  equity  of  redemption ;  but  he  can  only  sell 
it  free  from  the  equity  of  redemption  in  the  following  cases : — (a)  Under 
an  express  power  in  tlie  mortgage  deed,  {h)  Under  the  power  implied 
by  Lord  Cranworth's  Act,  23  &  24  Vict.  c.  145,  in  the  case  of  mortgage 
deeds  executed  between  1860  and  1882.  This  power  arises  only  when 
the  principal  sum  has  been  due  for  one  year,  or  interest  has  been  in 
arrear  for  six  months,  or  an  insurance  premium  is  unpaid,  and  six 
months'  notice  has  been  given.  An  equitable  mortgagee,  where  the 
memorandum  is  by  deed,  can  convey  the  legal  estate  under  this  statute 
{In  re  Solomon  and  Meagher's  Contract,  1889,  40  Ch.  D.  508).  (c)  Under 
the  power  implied  by  the  Conveyancing  Act,  1881,, ss.  19-22,  in  the  case 
of  a  mortgage  by  deed  executed  after  1881  (repealing  23  &  24  Vict.  c.  145, 
as  to  such  deeds).  But  it  must  be  noted  that  the  mortgage  deed  may 
extend,  vary,  or  exclude  these  implied  powers  (s.  19  (2)). 

The  person  who  can  sell  is  any  person  for  the  time  being  entitled  to 
receive  and  give  a  discharge  for  the  mortgage  money  (s.  21  (4)). 

For  the  power  to  arise,  the  mortgage  money  must  be  due,  and,  after 
notice  has  been  served  on  the  mortgagor  requiring  payment,  default  must 
have  been  made  for  three  months  after  service  (see  Barker  v.  Illingworth, 
[1908]  2  Ch.  20),  or  some  interest  must  have  been  in  arrear  for  two 
months,  or  the  mortgagor  must  have  broken  some  provision  expressed 
in  the  mortgage  deed,  or  implied  by  the  Act,  other  than  a  covenant  for 
payment  of  principal  and  interest. 

The  mortgagee  does  not  sell,  and  is  not  liable  on  a  sale,  as  a  trustee, 
though  he  holds  the  balance  of  the  purchase  money  (after  paying  himself) 
as  trustee  for  owner  of  equity  of  redemption  (see  s.  21  (3)). 

A  mortgagee  may  sell  the  mortgaged  property  or  any  part  thereof, 
subject  to  prior  charges  or  not,  together  or  in  lots,  by  public  auction  or 
private  contract,  and  subject  to  such  conditions  as  to  title  or  evidence 
of  title  or  other  matters  as  he  thinks  fit.  He  may  vary  or  rescind  the 
contract  for  sale,  or  buy  in  at  an  auction,  and  after  rescission  may  resell 
without  being  answerable  for  any  loss  occasioned  thereby  (s.  19).  He  is 
not  liable  for  any  involuntary  loss  arising  from  the  exercise  of  the  power 
(s.  21  (6)).  The  mortgagee  can  convey  the  mortgaged  estate  or  interest, 
freed  from  estates  and  interests  to  which  the  mortgage  has  priority,  but 
subject  to  those  in  priority  to  the  mortgage  (s.  21  (1)).  But  an  equitable 
mortgagee  cannot  pass  the  legal  estate  {In  re  Hodson  and  Howe's  Contract, 
1887,  35  Ch.  D.  668). 

As  to  the  purchaser,  a  written  receipt  of  the  mortgagee  is  a  good 
discharge  for  the  purchase  money,  and  the  purchaser  need  not  inquire 
whether  any  money  remains  due  on  the  mortgage  (s.  22).  His  title 
•cannot  be  impeached  on  the  ground  that  the  power  of  sale  was  improperly 
or  irregularly  exercised  (s.  21  (2)),  unless  he  has  notice  of,  or  colludes  in 
an  irregularity  {Selwyn  v.  Garfitt,  1888,  38  Ch.  D.  273 ;  Kennedy  v.  De 
Trafford,  [1897]  App.  Cas.  180 ;  Nutt  v.  Easton,  [1899]  1  Ch.  873 ;  [1900] 
1  Ch.  29).  A  mortgagee  cannot  purchase  from  himself  {Farrars  v.  Farrars, 
1889,  40  Ch.  D.  409),  though  he  can  buy  from  a  prior  mortgagee  selling 
{Kirkwood  v.  Thompson,  1865,  2  De  G.,  J.  &  S.  613). 

Fuhlic  Bodies. — As  to  the  numerous  cases  of  powers  of  compulsory 
purchase  conferred  on  public  bodies  by  statute,  see  Browne  on  Com- 
pensation ;  and  as  to  railway  companies,  see  below. 
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Railway  Companies.  —  A  railway  company  can  only  alienate  its 
land — 

(1)  For  the  purpose  of  the  special  Act  under  which  it  takes  its 
powers ;  or  (2)  if  it  is  "  superfluous  land  "  within  the  meaning  of  sec.  127 
•of  the  Lands  Clauses  Consolidation  Act,  1845.  Then  the  sale  must  be 
absolute  (though  conditions  restricting  use  of  the  land  sold  may  be 
imposed),  and  made  within  ten  years  after  the  time  fixed  for  completion 
of  the  works  or  prescribed  by  the  special  Act  (s.  127 ;  Goldsmith's  Co.  v. 
W.  Metrop.  Rly.  Co.,  [1904]  1  K.  B.  1).  Original  and  adjoining  owners 
{unless  the  land  be  situate  in  a  town  or  built  upon  or  used  for  building 
purposes)  must  have  lost  their  right  of  pre-emption  (s.  128).  Convey- 
ance is  made  under  the  common  seal  of  the  company,  and  the  receipt 
is  signed  by  two  authorised  directors  or  is  under  the  common  seal  of 
the  company  (s.  131); 

Or  (3)  if  it  is  land  taken  for  extraordinary  purposes  within  sec.  45 
•of  the  Railway  Clauses  Act,  1845  (Mulliner  v.  Midland  Ely.  Co.,  1879, 
11  Ch.  D.  611). 

Restrictions  on  Alienation,  Persons  Subject  to. — There  are  cases  in 
which  an  owner's  power  of  alienation  is  limited  either  by  a  rule  of  law 
or  equity  (e.g.  corporations  with  a  duty  to  the  public  not  to  sell  their 
property,  see  A.-G.  v.  Plymouth,  9  Beav.  67) ;  or  by  a  restriction  or  con- 
"dition  imposed  by  the  grant  under  which  he  holds,  e.g.  a  married  woman 
subject  to  restraint  on  alienation  or  any  owner  of  an  estate  in  fee 
defeasible  by  means  of  an  executory  limitation  over  on  the  happening  of 
a  future  event  (see  Dart,  V.  &  P.,  pp.  13,  14 ;  and  see  Bythewood  and 
Jarman,  vol.  vi.  pp.  499  et  seq.);  or  by  a  restriction  imposed  by  contract, 
■e.g.  the  very  common  condition  for  forfeiture  of  a  lease  in  case  of  assign- 
ment without  licence  from  the  lessor. 

Tenants  by  Entireties  of  freeholds  can  only  dispose  of  the  land  by  a 
conveyance  concurred  in  by  both  and  acknowledged  by  the  wife.  In  the 
•case  of  leaseholds,  the  husband  alone  can  assign  them  (2  Prest.  43). 

Tenants  in  Common,  Joint  Tenants,  and  Co-parceners  have  power  to 
sell  and  convey  their  respective  shares  or  interests  independently  of  the 
other  co-owners.  In  the  case  of  joint  tenants,  a  conveyance  to  a  stranger 
severs  the  joint  tenancy  at  common  law,  and  a  mere  contract  for  sale 
effects  a  severance  in  equity  {In  re  Wilks,  [1891]  3  Ch.  59). 

The  survivors  or  survivor  of  several  joint  tenants  can  make  a  good 
title  to  a  purchaser  without  the  concurrence  of  the  representatives  of 
deceased  tenants,  but  it  is  often  desirable  to  obtain  the  concurrence  of 
the  latter. 

Tenants  in  Fee  have,  generally  speaking,  absolute  power  of  disposition, 
except  (a)  that  where  married  prior  to  the  operation  of  the  Dower  Act 
any  such  disposition  of  freehold  is  subject  to  dower ;  and  {b)  their  power 
of  disposition  may  in  some  cases  be  limited  by  a  restraint  on  alienation 
(see  supra.  Restrictions  on  Alienation). 

Tenants  in  Tail  have  an  absolute  power  of  disposition  of  the  fee- 
simple — {a)  in  the  case  of  freeholds  by  a  conveyance  operating  to  bar 
the  entail,  if  made  with  the  consent  of  the  protector  and  duly  enrolled, 
or  in  the  case  of  copyholds  by  a  surrender  duly  entered  on  the  Court 
Rolls  (Fines  and  Recoveries  Act,  ss.  15,  40,  41,  50,  and  54);  or  by  a  sale 
under  the  powers  given  to  a  tenant  for  life  by  the  Settled  Land  Acts 
<S.  L.  A,  1882,  s.  58). 

If  the  tenant  was  married  before  the  Dower  Act,  the  purchaser  will 
i;ake  subject  to  dower. 
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Except  in  the  above  two  cases,  a  tenant  in  tail  can  only  dispose  of 
the  land  for  his  own  life  {Morgan  v.  Morgan,  1870,  L.  R.  10  Eq.  99); 
or,  if  he  convey  by  deed  enrolled  but  without  the  protector's  consent, 
by  way  of  base  fee  (see  also  In  re  Drummond  and  Davie,  [1891]  1  Ch. 
524). 

Tenants  for  Life. — In  the  absence  of  an  express  or  statutory  power, 
a  tenant  for  life  can  only  assign  his  life  estate.  He  cannot  assign  his 
estate  where  it  is  only  given  him  till  alienation  with  a  gift  over,  or  where 
a  will  gives  his  estate  over  on  alienation. 

A  tenant  for  life  may  sell  the  whole  fee-simple  or  any  part  thereof 
in  the  following  cases : — (1)  By  virtue  of  an  express  power  in  the  settle- 
ment or  will  under  which  he  takes  his  estate ;  (2)  under  the  Settled  Land 
Acts,  1882  to  1890.  For  the  purposes  of  these  Acts,  the  tenant  for 
life  is  the  person  who  is  for  the  time  being  under  a  settlement  bene- 
ficially entitled  to  the  possession  of  settled  land  for  his  life  (see  S.  L.  A., 
1882,  s.  2  (5)).  Other  persons  have  the  powers  of  a  tenant  for  life 
under  these  Acts  (see  S.  L.  A.,  1882,  s.  58 ;  see  In  re  Jemmett  and 
Guest,  [1907]  1  Ch.  629).  The  tenant  for  life  may  under  these  Acts 
sell— 

(1)  The  settled  land  or  any  easement  or  right  in  relation  to  the  same 
(s.  3  (1)). 

(2)  Where  the  settlement  comprises  a  manor,  the  seignory  of  free- 
holds therein,  or  the  freehold  and  inheritance  of  any  copyhold  or  cus- 
tomary land  parcel  of  the  manor,  with  or  without  reservation  of  minerals 
or  mining  rights  so  as  in  every  such  case  to  effect  an  enfranchisement 
(8.  3  (iii.)). 

(3)  Timber,  ripe  and  fit  for  cutting — on  getting  consent  of  the 
trustees  or  an  order  of  the  'Court,  if  he  is  impeachable  for  waste- 
(s.  35). 

(4)  Heirlooms — on  getting  an  order  of  the  Court  (s.  37). 

(5)  Mines  and  minerals  alone,  and  land  with  or  without  a  reservation 
of  minerals  (s.  17). 

The  sale  is  subject  to  the  following  conditions : — 

(1)  The  tenant  for  life  must  give  one  month's  previous  notice  in 
writing  to  the  trustees  of  the  settlement  (who  must  not  be  less  than 
two,  unless  a  contrary  intention  is  expressed  in  the  settlement)  and 
their  solicitor.  A  purchaser  need  not  inquire  as  to  this  (s.  45),  but 
should  see  that  there  are  trustees  at  the  time  of  completion  {In  re  Fisher 
and  Grazebrooh,  [1898]  2  Ch.  660);  (2)  the  principal  mansion-house 
(if  any)  and  the  pleasure  grounds  and  park  usually  occupied  therewith 
cannot  be  sold  without  the  consent  of  the  trustees  of  the  settlement  or 
an  order  of  the  Court.  Where  a  house  is  usually  occupied  as  a  farm- 
house, or  where  the  site  of  any  house  and  the  pleasure  grounds  and  park 
and  lands  (if  any)  usually  occupied  therewith  do  not  together  exceed 
twenty-five  acres,  the  house  is  not  a  principal  mansion-house  within  the 
section  (S.  L.  A.,  1890,  s.  10);  (3)  the  price  must  be  the  best  reasonably 
obtainable  (s.  4  (1),  but  note  s.  54,  and  Hurrell  v.  Littlejohn,  [1904]^ 
1  Ch.  689) ;  (4)  the  sale  may  be  made  in  one  or  several  lots,  and  by 
auction  or  private  contract  (s.  4  (3)) ;  and  subject  to  any  stipulations 
respecting  title,  evidence  of  title,  or  other  things  (s.  4  (5)) ;  (5)  the  tenant 
for  life  may  fix  reserve  biddings  and  buy  in  at  an  auction  (s.  4  (4)) ;  (6) 
any  legal  restriction  or  reservation  {e.g.  as  to  minerals  or  user  of  land)  may 
be  imposed  on  the  tenant  for  life,  and  the  settled  land  or  any  part 
thereof,  or  on  the  purchaser  and  any  land  sold  (s.  4  (6)) ;  (7)  the  tenant 
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for  life  may,  with  the  consent  of  the  incumbrancer  on  the  land  sold, 
charge  that  incumbrance  on  any  other  part  of  the  settled  land  in 
exoneration  of  the  land  sold  (s.  5) ;  (8)  on  a  sale  for  building  purposes, 
a  tenant  for  life  may,  for  the  general  benefit  of  residents  on  the  settled 
land,  dedicate  parts  of  land  for  streets  and  open  spaces  (s.  16);  (9)  the 
tenant  for  life  of  an  undivided  share  may  join  with  owners,  etc.,  of  the 
other  moiety  in  selling  (s.  19) ;  (10)  where  lands  are  vested  in  trustees 
on  trust  for  sale,  and  proceeds  are  settled,  the  tenant  for  life  (i.e.  the 
person  for  the  time  being  beneficially  entitled  to  the  income  till  sale) 
can  sell,  but  only  by  leave  of  the  Court  (s.  63,  and  S.  L.  A.,  1884,  s.  7). 

As  regards  the  conveyance,  the  tenant  for  life  may  by  deed  convey 
land  and  rights  sold  for  the  estate  or  interest  the  subject  of  the  settle- 
ment, or  for  any  less  estate  or  interest,  in  the  requisite  manner.  Such 
a  deed,  to  the  extent  that  it  is  expressed  to  operate  and  can  operate 
under  the  Act,  passes  the  lands  conveyed  and  rights  created,  discharged 
from  all  limitations,  powers,  and  provisions  of  the  settlement,  and  from 
all  estates,  interests,  and  charges  subsisting  or  to  arise  thereunder, 
but  subject  to  (a)  all  estates,  interests,  and  charges  which  have 
priority  to  the  settlement,  or  which  have  been  conveyed  or  created 
for  securing  money  actually  raised  at  the  date  of  the  deed,  and  (b)  all 
leases  and  rights  or  privileges  granted  or  made  for  valuable  con- 
sideration and  binding  on  the  successors  in  title  of  the  tenant  for  life 
(s.  20). 

A  tenant  for  life  may  contract  to  sell,  and  may  vary  or  rescind  a 
contract  as  an  absolute  owner  might  lawfully  do.  Such  a  contract  binds 
and  enures  for  the  benefit  of  the  settled  land,  and  is  enforceable  against 
and  by  every  successor  for  the  time  being  of  the  tenant  for  life,  and 
may  be  carried  into  effect,  varied,  and  rescinded  by  any  such  successor 
(s.  31). 

The  powers  given  by  the  Act  are  in  addition  to  any  given  by  the 
settlement  (ss.  56,  57).  The  provisions  of  the  Act  prevail  in  any  conflict 
with  the  provisions  of  a  settlement  (s.  56).  Any  prohibition  of,  or  for- 
feiture on,  or  limitation  against  the  exercise  of  the  power  of  sale  in  the 
settlement  is  void  (ss.  51,  52). 

The  power  of  sale  is  not  assignable,  and  remains  exercisable  by  the 
tenant  for  life  notwithstanding  any  assignment  of  his  interest  or  any 
contract  not  to  exercise  this  power,  but  the  rights  of  an  assignee  for 
value  of  the  estate  of  the  tenant  for  life  cannot  be  affected  without  his 
consent  (s.  50),  except  where  the  assignment  is  in  consideration  of 
marriage  or  as  part  or  by  way  of  any  family  arrangement,  not  being 
a  security  for  money  advanced  (S.  L.  A.,  1890,  s.  4).  As  to  the 
question  of  so-called  "  Compound  Settlements,"  see  ante,  Settled  Land 
Acts. 

A  tenant  for  life  in  selling  is  deemed  to  be  in  the  position  and  to 
have  the  duties  and  liabilities  of  a  trustee  for  all  parties  entitled  under 
the  settlement  (s.  53). 

A  purchaser  dealing  in  good  faith  with  a  tenant  for  life  is,  as  regards 
all  parties  entitled  under  the  settlement,  conclusively  taken  to  have 
complied  with  all  the  requisites  of  the  Act  (s.  54).  But  he  must  pay 
the  purchase  money  to  the  trustees  or  into  Court,  at  the  option  of  the 
tenant  for  life. 

As  to  the  effect  of  a  tenant  for  life,  or  a  person  with  the  powers  of  a 
tenant  for  life  being  an  infant,  married  woman,  or  lunatic,  see  sees.  60, 
61,  62. 
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Trustees— ^a)  As  Regards  Sales  hy  Trustees: — In  spite  of  the  fact  that 
trustees  are  legal  owners  they  cannot  give  a  clear  title  to  a  purchaser 
with  notice  of  the  trust,  unless  they  have  either  a  trust  for  or  a  power 
of  sale.  In  any  other  case,  the  concurrence  or  direction  of  the  bene- 
ficiaries would  be  essential  (Zee  v.  Soames,  1888,  36  W.  R.  884;  2 
Preston's  Abstracts,  p.  228),  Such  a  power  or  trust  may  be  express  or 
implied  or  by  statute.  A  statutory  power  of  sale  exists  in  four  cases, 
i.e.  (1)  under  Lord  St.  Leonards'  Act,  1859,  ss.  14  and  15,  where,  in  the 
will  of  a  person  dying  after  the  13th  August  1859,  land  is  devised  to 
trustees,  "  for  the  whole  of  his  (the  testator's)  estate  or  interest  therein  " 
{In  re  Adams  and  Perry,  [1899]  1  Ch.  554),  charged  with  debts  or 
legacies,  without  any  express  provision  for  raising  the  latter ;  (2)  under 
the  Settled  Land  Act,  1882,  ss.  59,  60,  where  an  infant  is  of  his  own 
right  entitled  in  possession  to  land,  or  where  he  is,  or  would  if  of  full 
age  be,  a  tenant  for  life  or  person  having  the  powers  of  a  tenant  for  life 
under  the  Act,  the  trustees  of  the  settlement  may  exercise  on  his  behalf 
the  power  of  sale  given  to  a  "  tenant  for  life  "  under  the  Act  {In  re  the 
Duke  of  NevxastUs  Estate,  1883,  24  Ch.  D.  129);  (3)  to  pay  estate  duty, 
under  the  Finance  Act,  1894,  s.  9 ;  and  (4)  where  a  tenant  for  life  is 
purchasing,  and  the  trustees  are  trustees  for  the  purposes  of  the  Settled 
Land  Acts  (S.  L.  A,  1890,  s.  12). 

A  power  of  or  trust  for  sale  must  be  accompanied  by  a  power  to  give 
a  good  receipt  for  the  purchase  money,  otherwise  the  trustees  cannot 
give  a  good  title  without  the  concurrence  of  the  cestui  que  trust.  Such 
a  power  to  give  receipts  may  be  express  (as  is  usually  the  case  in  old 
wills  and  settlements)  or  implied.  It  is  implied  in  the  following  cases 
— (1)  Where  there  is  a  trust  for  payment  of  debts,  or  debts  and  legacies 
generally,  and  not  merely  of  specific  debts  or  of  legacies  only  (Dart, 
p.  615);  (2)  where  the  settlement  requires  the  purchase  money  to  be 
paid  to  the  trustees  for  investment  by  them  (Dart,  p.  616);  (3)  under 
Lord  St.  Leonards'  Act,  1859,  s.  23,  where,  in  case  of  any  express  or 
implied  trust  created  since  the  Act,  the  purchase  money  is  payable  to 
the  trustees ;  (4)  under  23  &  24  Yict.  c.  145,  s.  29,  where  the  purchase 
money  was  payable  to  them  by  reason  of  or  in  the  exercise  of  a  trust  or 
power  created  after  the  Act.  But  this  was  repealed  as  to  cases  after 
1881,  by  the  Conveyancing  Act,  1881 ;  (5)  since  the  Conveyancing  Act, 
1881,  in  any  case  in  which  purchase  money  is  payable  to  trustees  under 
any  trust  or  power  whenever  created  (see  now.  Trustee  Act,  1893,  s.  20, 
suIds.  1).  With  regard  to  all  the  above  cases,  if  there  are  several 
trustees,  all  must  concur  to  give  receipts  {In  re  Flower,  1884,  27  Ch.  D. 
592),  but  of  course  survivors  or  the  survivor  of  several  trustees  can  give 
an  effectual  receipt  in  all  cases  where  they  or  he  can  sell  (Trustee  Act, 
1893,  s.  22). 

As  regards  the  conditions  necessary  for  the  exercise  of  a  trust  or 
power  of  sale  by  trustees,  the  following  points  are  to  be  noted.  They 
must  adhere  strictly  to  the  terms  of  the  instrument  creating  the  trust 
or  power,  e.g.  as  to  obtaining  any  necessary  consents,  or  as  to  mode  or 
time  of  sale.  But  the  mode  of  conveyance  is  immaterial,  provided  that 
it  substantially  carries  out  a  sale  properly  effected  {In  re  Judd  and  Poland 
and  Skelcher's  Contract,  [1906]  1  Ch.  684).  Since  the  Conveyancing  Act, 
1881,  unless  a  contrary  intention  is  expressed  in  the  trust  instrument, 
they  have  considerable  latitude  in  the  conduct  of  the  sale,  e.g.  they  may 
sell  by  auction  or  private  contract,  and  subject  to  depreciatory  con- 
ditions (see  now  the  Trustee  Act,  1893,  ss.  13,  14,  and  15).     In  the  case 
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of  settled  land,  a  power  of  sale  by  trustees  is  not  exercisable  without 
the  consent  of  the  tenant  for  life  or  one  of  several  tenants  for  life,  but 
an  absolute  triist  for  sale  does  not  require  such  consent  except  where 
there  is  a  subsisting  order  of  Court  giving  the  tenant  for  life  leave  to 
exercise  the  statutory  power  of  sale  (see  S.  L.  A.,  1882,  s.  56 ;  S.  L.  A., 
1884,  s.  6 ;  Taylor  v.  Poncia,  1884,  25  Ch.  D.  646 ;  In  re  Clitlieroe,  1886, 
31  Ch.  D.  135).  Such  consent  is  probably  not  requisite  where  lands  are 
sold  by  trustees  for  payment  of  charged  debts  (Dart,  p.  643). 

It  would  seem  that  trustees  cannot,  without  the  consent  of  the 
Court,  sell  after  administration  proceedings  have  been  commenced,  and 
clearly  not  after  an  order  for  administration  has  been  made  (see  Dart, 
Vendors  and  Purchasers,  66  ;  Williams,  Vendor  and  Purchaser,  274 ;  but 
see  Be  Hansel,  1885,  33  W.  R.  727). 

As  regards  the  duration  of  a  power  or  trust  for  sale,  there  is  a 
distinction  to  be  drawn  between  a  trust  for  sale  and  a  mere  'power  of  sale. 
In  the  case  of  the  former,  the  trust  is  not  affected  by  the  cestuis  que 
trustent  becoming  absolutely  entitled,  unless  they  are  all  sui  juris  and 
elect  to  take  the  property  unconverted  {Biggs  v.  Peacock,  1882,  22  Ch.  D. 
284;  In  re  Tweedie  and  Miles,  1884,  27  Ch.  D.  315).  In  the  case  of  th6 
latter,  the  authority  of  the  trustee  is  terminated  by  all  the  beneficiaries 
acquiring  absolute  interests  except  {a)  where  the  special  purposes  of  the 
trust  {e.g.  to  pay  debts)  are  unexhausted  and  a  sale  is  effected  within  a 
reasonable  time  {In  re  Dyson  and  Fowke,  [1896]  2  Ch.  720);  or  (6)  there 
is  an  intention  indicated  in  the  settlement  that  the  power  of  sale  is  to 
be  still  exercisable  for  purposes  of  division  or  otherwise  {In  re  Sudeley 
and  Baines,  [1894]  1  Ch.  334;  In  re  Jump,  [1903]  1  Ch.  129). 

As  regards  the  devolution  of  trusts  and  powers  of  sale,  see  Dart, 
V.  <&  P.,  c.  xiii.  s.  3;  Conveyancing  Act,  1881,  s.  30,  and  the  Trustee 
Act,  1893,  ss.  22,  37.  "Every  power  given  to  trustees  which  enables 
them  to  deal  with  or  affect  the  trust  property  is  primd  facie  given  them 
ex  officio  as  an  incident  of  their  office,  and  passes  with  the  office  to  the 
holders  or  holder  thereof  for  the  time  being :  whether  a  power  is  so  given 
ex  officio  or  not  depends  in  each  case  on  the  construction  of  the  docu- 
ment giving  it "  {per  Earwell,  J.,  In  re  Smith,  [1904]  1  Ch.  139,  at  p.  144 ; 
and  see  also  Crawford  v.  Forshaw,  [1891]  2  Ch.  261 ;  Inre Bacon,  [1907] 
1  Ch.  475). 

{h)  As  Regards  Purchases  hy  Trustees. — Their  power  to  expend  trust 
money  on  the  purchase  of  land,  generally  speaking,  depends  upon  the 
express  terms  of  the  instrument;  but  a  sale  and  conveyance  to  them 
by  a  vendor  without  notice  of  the  trust  would  of  course  be  perfectly 
effectual.  But  where  a  trustee  has  improperly  applied  trust  funds  in 
the  purchase  of  land,  and  subsequently  agrees  to  sell  it,  to  a  purchaser 
with  notice,  a  difficulty  arises.  It  would  seem  to  be  now  clearly  estab- 
lished that  he  has  power,  and,  indeed,  is  under  an  obligation  to  sell  it, 
and  that  he  can  make  a  good  title  to  a  purchaser,  even  with  notice, 
provided  only  that  all  the  beneficiaries  are  not  at  once  competent  and 
desirous  to  take  the  land  in  specie  {Power  v.  Banks,  [1901]  2  Ch.  487, 
496).  And  the  same  principle  would  presumably  apply  to  mortgaged 
premises  after  foreclosure  by  trustee  mortgagees  (cp.  In  re  Tollemache, 
[1903]  1  Ch.  457,  at  p.  461).  The  concurrence  of  one  beneficiary  only 
is  sufficient  to  preclude  a  purchaser  from  objecting  in  such  cases,  on 
the  ground  of  a  possible  election  by  the  beneficiaries,  to  take  the  land  in 
specie  {In  re  Patten,  1883,  52  L.J.  Ch.  787);  and  even  this  is  unnecessary 
if  any  beneficiary  is  incapable  of  election  {In  re  Jenkins  and  Randall, 
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[1903]  2  Ch.  362).  Trustees  of  the  settlement  under  the  Settled  Land  Acts 
have  a  statutory  power  to  invest  capital  money  arising  under  the  Act, 
in  the  purchase  of  land,  either  subject  to  the  direction  of  the  tenant  for 
life,  or  in  default  of  any  such  direction,  at  their  own  discretion 
(S.  L.  A,  1822,  ss.  21,  22,  and  33). 

Trustees  cannot,  generally  speaking,  purchase  trust  estates  from 
themselves.  Such  a  sale,  though  not  void  ah  initio,  is  liable  to  be  set 
aside,  as  of  course,  upon  the  application  of  the  cestui  que  trust  within 
a  reasonable  time  (  Williams  v.  Scott,  [1900]  A.  C.  499).  A  bare  trustee 
may,  however,  purchase  from  himself  {Docwra  v.  Faith,  1885,  53  L.  T. 
288).  So  may  a  trustee  to  preserve  contingent  remainders  {Parker  v. 
White,  1805,  11  Ves.  209,  226;  32  E.  R.  1068).  And  a  hond-fidc 
purchase,  by  a  trustee,  of  land  which  he  has  previously  sold  and  con- 
veyed to  the  person  from  whom  he  subsequently  buys,  is  valid  if  the 
two  sales  are  quite  independent  {Postlethwaite  v.  Bickman,  1889,  60 
L.  T.  514;  Delves  v.  Gray,  [1902]  2  Ch.  606).  A  purchase  of  the  trust 
estate  by  a  trustee  from  his  cestui  que  trust  is  not  necessarily  bad 
{Coles  V.  Trecothick,  1804,  9  Ves.  234;  32  E.  R.  592;  7  R.  R.  167). 
*•  But  though  permitted,  it  is  a  transaction  of  great  delicacy  which  the 
Court  will  watch  with  the  utmost  diligence."  If  impeached  within  a 
reasonable  time,  the  burden  of  proving  that  the  transaction  was  fair  is 
upon  the  trustee.  The  sale  will  be  upheld  if  the  trustee  gives  a  fancy 
price,  or  if  the  sale  is  by  auction  and  the  trustee  bids  with  leave  of  the 
Court,  or  if  the  fair  market  value  is  paid  and  the  offer  proceeds  from 
the  beneficiary. 

Trustee  in  Bankruptcy. — See  above,  Bankrupts. 

Trustees  of  Charities. — Trustees  of  an  endowed  charity  cannot  sell 
trust  lands  except  by  express  authority  of  an  Act  of  Parliament,  or  of 
the  Court,  or  according  to  a  scheme  legally  established  or  with  the 
approval  of  the  Charity  Commissioners  (The  Charitable  Trusts  Amend- 
ment Act,  1858,  s.  29).  In  the  case  of  sales  made  between  the  coming 
into  operation  of  the  statute  23  &  24  Vict.  c.  136,  s.  16,  and  of  the  later 
statute,  32  &  33  Vict.  c.  110,  which  repealed  it,  a  majority  of  two-thirds 
of  the  trustees,  at  a  duly  constituted  meeting,  could  give  effect  to  a  sale 
which  they  had  power  to  determine  on  and  pass  the  legal  estate  in  the 
land  sold  (see  also  32  &  33  Vict.  c.  110,  s.  12).  The  Acts  do  not  apply, 
and  the  consent  of  the  Charity  Commissioners  is  not  required,  for  the 
sale  of  land  purchased  out  of  voluntary  contributions  {In  re  The  Church 
Army,  1906,  75  L.  J.  Ch.  467).  As  to  the  power  of  charity  trustees  to 
sell  allotments,  see  the  Allotments  Extension  Act,  1882.  Where  land 
belonging  to  a  charity  is  taken  under  the  Lands  Clauses  Consolidation 
Acts,  the  trustees  of  the  charity  can  sell  and  convey  it  under  the  ex- 
press authority  of  the  Act.  But  the  purchase  money  must  be  paid  into 
Court  {In  re  Tid,  St.  Giles's  Charity,  1869,  17  W.  R.  758).  Land  devised 
by  will  to  a  charity  under  the  powers  given  by  the  Mortmain  and 
Charitable  Uses  Act,  1891,  vests  in  the  official  trustee  of  charity  lands 
if  not  sold  within  the  prescribed  time  (s.  6 ;  In  re  Byland,  [1903] 
1  Ch.  467).  But  this  does  not  apply  to  land  devised  on  trust  for  sale 
{In  re  Sidebottom,  [1902]  2  Ch.  389). 

Unincorporated  Bodies  of  Persons. — Strictly  speaking,  these  can  only 
sell  or  purchase  land  in  their  private  capacities  and  individual  names, 
e.g.  a  purchase  by  {eo  nomine)  the  inhabitants  of  a  place,  or  the 
parishioners  or  churchwardens  of  a  parish,  is  bad;  so  is  a  similar 
purchase  by  or  grant  to  the  commoners  of  a  waste  (Dart,  V.  &  P.,  30  ; 
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Co.  Litt.  3a;  and  Norton  on  Deeds,  p.  390).  The  difficulty  is  essentially- 
one  of  conveyance,  and  is  accentuated  in  the  case  of  a  fluctuating  body 
of  individuals  (see  Gateward's  Case,  1607,  3  Co.  Rep.  595).  In  the  case 
of  unincorporated  companies,  conveyances  are  usually  taken  in  the 
names  of  trustees,  and  in  many  cases  this  is  provided  for  by  private  Act 
of  Parliament,  e.g.  various  old-established  life  assurance  companies. 

III.  The  Contkact  and  its  Fokmation. 

Any  consideration  of  the  subject  of  vendors  and  purchasers  neces- 
sarily presupposes  the  existence  of  a  valid  concluded  contract.  In  the 
case  of  sales  of  land,  generally  speaking,  precisely  the  same  conditions 
are  essential  for  a  valid  contract  as  in  the  case  of  any  other  contract 
(see  Conteact).  There  are,  however,  three  important  respects  in  which 
a  contract  for  the  sale  of  land  is  subject  to  special  rules,  i.e. — (a)  It  is 
required  to  be  in  writing  by  the  Statute  of  Frauds ;  (b)  it  is  a  contract 
to  some  extent  uberrimce  fidei ;  (c)  certain  well-recognised  legal  rules 
have  grown  up  which,  even  in  the  absence  of  express  stipulation  (and 
except  when  specially  otherwise  agreed),  are  implied  by  law  to  regulate 
the  effects  of  the  contract  and  the  duties  of  the  parties  under  it.  These 
three  points  will  be  specially  considered  in  order. 

(A)  As  to  Form. — By  sec.  4  of  the  Statute  of  Frauds  it  is,  amongst 
other  things,  enacted  that  no  action  shall  be  brought  whereby  to  charge 
any  person  upon  any  contract  or  sale  of  lands,  tenements,  or  heredita- 
ments or  any  interest  in  or  concerning  the  same,  "  unless  the  agreement 
upon  which  such  action  shall  have  been  brought,  or  some  note  or 
memorandum  thereof,  shall  be  in  writing  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him  lawfully 
a,uthorised."  It  may  be  observed  in  the  first  place  that  the  section 
applies  quite  irrespective  of  the  actual  mode  of  sale,  i.e.  whether  by 
private  contract  or  by  auction  (but  as  regards  sales  under  compulsory 
powers,  see  below).  In  most  cases  of  sale  by  auction  the  contract  is 
subject  to  and  read  in  conjunction  with  the  published  particulars  and 
conditions  of  sale,  which  latter  usually  embody  special  stipulations 
meeting  the  requirements  of  the  particular  case  (see  Conditions  of 
Sale).  In  the  case  of  an  ordinary  private  sale,  there  may  either  be  an 
"  open  contract,"  i.e.  without  any  special  terms,  or  a  contract  involving 
special  conditions.  It  is  not  uncommon  at  the  present  time  for  the 
contract  to  incorporate  by  reference  (with  or  without  alteration)  certain 
conditions  which  have  been  adopted  by  and  published  for  the  local  law 
society  as  a  common  form  basis  of  all  contracts  for  the  sale  of  land  in 
the  neighbourhood  (see  Dart,  V.  &  P.,  136  ;  and  Farrer  on  Conditions  of 
Sale,  Appendix  3).  In  any  case,  however,  the  statute  requires  that 
the  contract  must  be  evidenced  in  writing,  and  even  in  an  "open 
contract "  there  is  a  minimum  of  terms  which  it  is  absolutely  essential 
should  be  actually  embodied  in  any  such  written  contract.  To  sum- 
marise the  precise  conditions  thus  necessar}'  to  satisfy  the  statute  in  a 
contract  for  the  sale  of  land,  they  are  as  follows : — 

(a)  There  must  be  a  "  note  or  memorandum  ...  in  writing."  This 
may  take  any  form,  and  of  course  includes  print  or  any  like  medium. 
It  may  be  either  an  ordinary  contract,  or  a  deed  or  other  legal  instru- 
ment, or  a  letter,  or  it  may  be  embodied  in  several  letters  or  documents. 
In  the  last-mentioned  case,  it  would  seem  that  the  various  letters  or 
documents  must  either  refer  to  each  other  expressly  or,  at  all  events, 
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sufficiently  for  a  jury  or  judge  to  conclude  from  the  circumstances  and 
contents  that  they  are  parts  of  one  correspondence  or  transaction.  But 
parol  evidence  cannot  be  given  to  connect  them,  though  it  may  be  to 
identify  one  document  referred  to  in  another  (see,  generally,  Fry,  S.  P., 
ss.  538-543;  Boydell  v.  Drummond,  1809,  11  East,  142;  Oliver  v.  Hunt- 
ing, 1890,  62  L.  T.  108 ;  Pearce  v.  Gardner,  [1897]  1  Q.  B.  688 ;  Jones  v. 
Jotjner,  1900,  82  L.  T.  768). 

It  may  be  added  that  a  letter  to  a  third  party  may  be  sufficient 
memorandum ;  so  also  a  draft  conveyance  reciting  the  agreement  and 
signed  by  the  parties  (Sugden,  V.  &  P.,  144 ;  Saunderso7h  v.  Jackson, 
1800,  2  Bos.  &  Pul.  238 ;  5  R.  R.  580).  But  where  a  draft  is  approved 
merely  by  a  party's  solicitor  the  case  is  more  doubtful  (see  CI.  and 
Humphrey,  p.  22). 

(h)  The  writing  must  evidence  a  concluded  contract :  "  In  order  that 
an  acceptance  may  be  operative  it  must  be  plain,  unequivocal,  uncon- 
ditional and  without  variance  of  any  sort  between  it  and  the  proposal " 
(see  Fry,  S.  P.,  s.  284,  and  the  numerous  cases  cited  by  him ;  and  see 
Chipperjield  v.  Carter,  1895,  72  L.  T.  487 ;  Page  v.  Norfolk,  1894,  70  L.  T. 
781;  Lloyd  v.  Noicell,  [1895]  2  Ch.  744;  Simpson  v.  Hughes,  1897,  76 
L.  T.  237;  Clark  v.  RoUnson,  1903,  51  W.  R.  443;  and  Watson  v. 
M'Callum,  1903,  87  L.  T.  547).  Where,  however,  the  party  to  whom 
the  offer  was  made  is  seeking  to  enforce  the  contract,  it  is  sufficient  if 
he  can  show  a  memorandum  in  writing,  expressing  the  offer  of  "  the 
party  to  be  charged,"  It  is  not  essential  that  his  own  acceptance  need 
be  in  writing.  It  may  be  in  acts  or  words.  Even  the  institution  of 
an  action  by  him  is  sufficient  acceptance.  Where  a  contract  is  to  be 
gathered  from  several  letters  between  the  parties,  it  is  material  that 
the  whole  of  the  correspondence  which  has  passed  between  the  parties 
should  be  taken  into  account,  because  even  where  from  part  of  the 
correspondence  there  appears  to  have  been  a  concluded  contract,  the 
subsequent  communications  may  either  negative  this  conclusion,  or  may 
evidence  a  mutual  rescission  of  the  original  agreement  and  a  negotia- 
tion with  a  view  to  new  terms  (see  Bristol,  etc.,  Co.  v.  Maggs,  1890,  44 
Ch.  D.  616).  But  evidence  of  such  negotiation  does  not  necessarily 
imply  a  waiver  of  a  previous  complete  contract  (see  Bellamy  v.  Debenham, 
1890,  45  Ch.  D.  481 ;  and  see  Fry,  S.  P.,  ss.  550-553). 

Parol  evidence  is  admissible  to  show  that  the  contract,  though 
executed,  was  in  the  nature  of  an  escrow,  i.e.  intended  to  operate 
conditionally  (Pattle  v.  Hornibrook,  [1897]  1  Ch.  25). 

(c)  The  note  or  memorandum  must  be  complete,  that  is  to  say,  it 
must  contain  either  expressly  or  by  necessary  inference  all  the  material 
terms  of  the  contract.  Such  terms  in  the  case  of  a  sale  of  land  would 
include  (1)  the  parties  described  either  by  their  names  or  descriptions 
or  reference  suiiicient  to  preclude  any  fair  dispute  as  to  their  identity 
(see  Rossitter  v.  Miller,  1878,  3  App.  Cas.,  Lord  Cairns,  at  p.  1140).  It 
is  enough  to  indicate  the  actual  contracting  parties,  although  they  may 
be  agents  for  undisclosed  principals.  The  latter  may  be  identified  by 
parol  evidence  (see  Filhy  v.  Hounsell,  [1896]  2  Ch.  737).  It  may 
be  noted  that  the  description  of  the  vendor  as  "  vendor  "  is  not  generally 
sufficient  (but  see  Commins  v.  Scott,  1875,  L,  R.  20  Eq.  11);  though 
"  owner,"  or  "  mortgagee,"  or  "  the  executors  of "  a  specified  person, 
or  "  the  proprietor "  would  be  adequate  (see  Fry,  >S^.  P.,  ss.  347  et  seq.  ; 
and  see  Coombs  v.  Wilkes,  1891,  65  L.  T.  56;  cp.  Carr  v.  Lynch,  [1900] 
1  Ch.  613).     (2)  The  subject-matter  must  be  so  described  as  to  be  clearly 
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identifiable.  Here,  again,  id  cerium  est  quod  certum  reddi  potest,  "  for 
the  identity  of  the  actual  thing  and  the  thing  described  may  be  shown 
by  extrinsic  evidence  "  (Fry,  S.  P.,  s.  342).  As  to  this,  see  the  following 
cases  and  the  authorities  therein  cited : — Shardlow  v.  Cottrell,  1881, 
20  Ch.  D.  90;  White  v.  Hay,  1895,  72  L.  T.  281;  Plant  v.  Bourne, 
[1897]  2  Ch.  281.  (3)  The  consideration  must  appear  in  express 
terms,  or  else  "  the  memorandum  must  be  so  framed  that  any  person 
of  ordinary  capacity  must  infer  from  the  perusal  of  it  that  such  and 
no  other  was  the  consideration"  agreed  upon  {In  re  Eyre,  1895,  72 
L.  T.  R.  585). 

The  contract  of  sale  may  either  (a)  fix  a  price,  or  (5)  provide  for 
the  price  to  be  ascertained  in  a  specified  manner,  or  (c)  stipulate  for 
a  fair  price.  In  the^^rs^  case  no  difficulty  can  arise.  In  the  second, 
the  Court  may  or  may  not  regard  the  prescribed  mode  of  determining 
the  price  as  essential.  Generally  speaking,  when  the  principal  subject 
of  the  contract  is  to  be  so  valued,  the  specified  mode  is  held  essential, 
but  it  has  often  been  held  to  be  non-essential  where  it  is  to  be  applied 
to  an  ancillary  part  of  the  subject-matter,  e.g.  fixtures  or  timber  (Fry, 
S.  P.,  8.  355).  Where  it  is  essential,  the  contract  is  deemed  to  be  con- 
ditional until  the  price  is  ascertained  (see  Milnes  v.  Gery,  1807,  14  Ves. 
400 ;  33  E.  R.  574 ;  9  R.  R.  307).  Where  it  is  non-essential,  effect 
will  be  given  to  it  as  in  the  case  next  mentioned.  In  the  third  case, 
i.e.  where  the  sale  is  at  a  fair  price  or  at  affair  valuation,  the  agreement 
will  be  enforced  by  the  Court,  and  the  Court  will  (particularly  where 
possession  has  been  taken,  and  expenditure  incurred  under  the  contract) 
"endeavour  by  every  means  within  the  legitimate  bounds  of  its  juris- 
diction to  ascertain  the  amount  of  the  consideration  "  (Stuart,  V.-C, 
in  Meynell  v.  Surtees,  1852,  1  Sm.  &  G.  101,  at  p.  113  ;  Gaskarth  v. 
Lowther,  1806,  12  Ves.  107;  33  E.  R.  41 ;  8  R.  R.  310;  and  see  Fry, 
S.  P.,  ss.  365-367). 

id)  The  note  or  memorandum  must  be  signed  by  the  party  to  be 
charged,  or  his  lawfully  authorised  agent  (see  HucMesby  v.  Hook,  1900, 
82  L.  J.  117).  As  regards  the  signature,  it  may  be  in  any  part  of  the 
document,  provided  the  intention  was  to  authenticate  the  whole  agree- 
ment {Evans  v.  Hoare,  [1892]  1  Q.  B.  593  ;  Caton  v.  Caton,  1867,  L.  R. 
2  H.  L.  127 ;  and  see  Fry,  S.  P.,  s.  524).  The  surname  alone  is  sufficient. 
As  to  whether  initials  are  sufficient,  the  authorities  are  not  free  from 
doubt.  It  would  seem,  however,  to  be  the  better  opinion  that,  gener- 
ally speaking,  if  intended  to  authenticate  the  whole  instrument,  they 
will  suffice  (see  Dart,  V.  &  P.,  255 ;  Fry,  ^S^.  P.,  s.  518).  The  signature 
may  be  in  ink,  pencil,  printed,  or  stamped  (Fry,  >S^.  P.,  s.  518). 

With  respect  to  agents  for  the  jiurpose  of  signing,  it  is  necessary  to 
show  that  the  person  who  signed  as  agent  was  actually  authorised 
to  act  as  agent  for  the  purpose  of  concluding  a  binding  contract  of  the 
kind  contained  in  the  memorandum.  Such  an  agency  can  be  shown 
to  have  existed  by  evidence  of  express  authorisation,  or  by  inference 
from  the  relations  of  the  parties  and  the  circumstances  of  the  case,  or 
by  estoppel  or  ratification  (Fry,  S.  P.,  ss.  525  to  527).  A  house  agent 
or  other  person  authorised  to  negotiate  for  a  sale,  or  to  find  a  purchaser 
for  property,  has  no  sufficient  authority  to  sign  (Fry,  s.  525 ;  and  Chad- 
burn  v.  Moore,  1892,  67  L.  T.  257;  but  dist.  Posenbaiim  v.  Belson,  [1900] 

2  Ch.  267).  A  solicitor  instructed  to  prepare  a  formal  contract  has 
no  authority  to  sign  on  behalf  of  his  client  {Smith  v.  Webster,  1875, 

3  Ch.  D.  49;   and  Bowen  v.  U Orleans,  1900,  16  T.  L.   R.  226;  dist. 
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Joliffe  V.  Blumherg,  18  W.  R.  784).  One  of  the  parties  cannot  sign  as 
agent  for  the  other  (Sharman  v.  Brandt,  1871,  L.  R.  6  Q.  B.  720).  An 
auctioneer  as  soon  as  the  hammer  falls  is  agent  for  the  purchaser  for 
the  purposes  of  signing,  but  the  signature  must  be  "at  the  time,  and 
as  part  of  the  transaction  "  (Bell  v.  Balls,  [1892]  1  Ch.  663 ;  and  dist.  Van 
Praagh  v.  Everidge,  [1903]  1  Ch.  434).  He  is  in  all  respects  agent  for 
the  vendor  for  the  purposes  of  the  sale  (see  Auctioneer).  But  an 
auctioneer's  clerk  has  no  authority  to  sign  as  agent,  except  where  the 
party  has  expressly  or  by  conduct  assented  to  his  so  acting  (see  SIttis 
V.  Landray,  [1894]  2  Ch.  318  ;  Bell  v.  Balls,  supra). 

(e)  The  note  or  memorandum  must  be  in  existence  before  action 
brought  upon  the  contract  (Lucas  v.  Dixon,  1889,  22  Q.  B.  D.  357). 

Exceptions  from  the  Operation  of  the  Statute. — (1)  Where  the  sale  is 
by  order  of  the  Court,  whether  by  auction  or  private  contract  (Fry, 
S.  P.,  8.  562) ;  (2)  where  the  party  sought  to  be  charged  admits,  in  his 
defence,  that  there  was  a  contract  in  fact  (Fry,  s.  564) ;  (3)  where  the 
plea  of  the  statute  would  tend  "to  cover  fraud"  (per  Turner,  L.J., 
Lincoln  v.  Wright,  1859,  4  De  G.  &  J.  16,  22 ;  45  E.  R.  6).  "  The 
Statute  of  Frauds  is  a  weapon  of  defence,  not  of  offence  "  (Selborne,  L.C., 
approved  by  House  of  Lords  in  Hussey  v.  Home  Payne,  1879,  4  App. 
Cas.  311 ;  see  generally.  Fry,  S.  P.,  ss.  567-577,  and  cp.  Rochefoucauld  v. 
Boiustead,  [1897]  1  Ch.  196) ;  (4)  where  there  is  a  valid  parol  agreement, 
followed  by  part  performance  (as  to  this,  see  article  Specific  Perform- 
ance, and  Fry,  S.  P.,  ss.  578-640). 

(B)  As  to  Liability  for  Suppressio  veri. — In  the  next  place,  it  is 
necessary  to  consider  the  peculiarity  of  contracts  for  the  sale  of  land 
as  regards  their  being  uherrimce  fdei. 

It  is  not  correct  to  say  without  qualification  that  such  contracts  are 
uherrimcc  fldei  in  the  sense  that  (e.g.)  contracts  for  marine  insurance  are. 
The  view  is  expressed  by  Fry,  L.J.,  in  his  work  on  Specific  Performance 
(s.  713),  that  "  it  has  never  (it  is  believed)  been  held  by  our  Courts 
that  there  is  any  general  obligation  to  disclosure  on  the  part  of  a 
vendor  or  purchaser  of  chattels  or  realty,  though  the  person  maintain- 
ing silence  may  know  that  the  other  party  is  acting  under  an  erroneous 
impression."  And  see  generally  Cyprian  Williams,  on  Vendor  and 
Purchaser,  pp.  683-690. 

It  would  seem,  however,  that  upon  a  sale  of  land,  in  certain  respects, 
greater  circumspection  is  required  than  would  ordinarily  be  required  in 
most  contracts.  This  is  particularly  so  where  non-disclosure  of  material 
facts  is  raised  as  a  plea  to  an  action  for  specific  performance  (compare 
Lord  Hatherley's  remarks  in  Phillips  v.  Homfray,  1871,  L.  R.  6  Ch. 
270,  at  p.  779,  and  Ellard  v.  Llandaff,  1819, 1  B.  &  B.  241 ;  12  R.  R.  23 ; 
Carlish  v.  Salt,  [1906]  1  Ch.  335 ;  and  see  Fry,  .S'.  P.,  s.  402 ;  and  as  to 
costs,  Greenhalgh  v.  Brindley,  [1901]  2  Ch.  324,  at  p.  328;  and  Hope 
V.  Walter,  [1900]  1  Ch.  257).  But  possibly  the  true  ground  of  the 
plea  in  such  cases  is  "great  hardship"  (see  Turner  v.  Green,  [1895] 
2  Ch.  205). 

The  concealment  by  the  vendor  of  material  latent  (as  distinguised 
from  patent)  defects  has  in  certain  cases  been  held  to  entitle  a  purchaser 
to  avoid  the  contract  (Lucas  v.  James,  1849, 7  Hare,  410  ;  68  E.  R.  170 ; 
In  re  Puckett  and  Smith,  [1902]  2  Ch.  258 ;  Dart,  V.  &  P.,  p.  101) ;  and 
the  "  industrious  and  active  concealment "  of  material  defects  will  avoid 
a  sale  even  where  the  property  is  sold  "  with  all  faults  "  (see  Fry,  S.  P., 
s.  715 ;  Dart,  V.  &  P.,  99  ;  Shirley  v.  Stratton,  1  Bro.  C.  C.  440 ;  1  E.  R. 
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1226).  The  last-mentioned  principle  would  seem  to  apply  even  to  a 
purchaser  (see  Fothergill  v.  Fhillips,  1871,  L.  R.  6  Ch.  770,  though  this 
case  possibly  turns  on  the  fact  that  the  thing  concealed  was  a  wrong 
done  by  the  purchaser  himself) ;  but,  on  the  other  hand,  there  appears  to  be 
no  duty  upon  the  purchaser  to  communicate  any  circumstance  which  may 
enhance  the  value  of  the  property  bought  by  him,  e.g.  the  existence  of  a 
mine  under  the  land.  "  Simple  reticence  does  not  amount  to  legal  fraud, 
however  it  may  be  viewed  by  moralists"  {jper  Lord  Campbell,  L.C.,  in 
Walters  v.  Morgan,  1861,  3  De  G.,  F.  &  J.  718,  at  p.  723;  and  see  Fry, 
S.  P.,  s.  714;  Dart,  V.  &  P.,  114).  But  "a  single  word  dropped  which 
tends  to  mi  slead  "  may  alter  the  rule. 

Again,  restrictive  covenants  affecting  freehold  land  sold,  or  unusually 
onerous  covenants  affecting  leaseholds,  unless  disclosed  to  a  purchaser 
at  the  time  of  contract  directly  or  by  referring  him  to  and  giving  him 
an  opportunity  of  inspecting  the  lease,  are  a  ground  for  rescission  (see 
Rudd  V.  Lascelles,  [1900]  1  Ch.  815  ;  Pti  re  Davis  &  Cavey,  1888,  40  Ch.  D. 
601;  In  re  White  and  Smith's  Contract,  [1896]  1  Ch.  637;  Molynevx  v. 
Hawtrey,  [1903]  2  K.  B.  487). 

But  it  may  perhaps  be  said  that  these  last-mentioned  decisions  are 
based  not  so  much  on  any  duty  of  original  disclosure  as  on  the  fact  that 
such  covenants  are  in  the  nature  of  incumbrances  upon  the  title,  and 
therefore  that,  unless  they  are  removed,  the  vendor  will  not  be  complying 
with  the  obligation  which  (apart  from  special  conditions)  he  is  implied 
by  law  to  have  assumed,  i.e.  to  give  a  clear  title  to  the  property  sold. 

Incidentally,  in  this  connection,  the  subject  of  "  puffing  "  at  auctions 
may  be  mentioned.  The  point  is,  as  regards  sales  of  land,  now  dealt 
with  by  the  Sale  of  Land  by  Auction  Act,  1867  (see  generally,  Fry,  S.  P., 
ss.  718-725,  and  Dart,  V.  &  P.,  208  et  seq.). 

It  will  be  observed  that  the  Act,  amongst  other  provisions,  requires 
disclosure  of  certain  facts  at  auctions  of  land,  i.e.  whether  the  sale  is  with 
or  without  a  reserve  price,  and  whether  a  right  to  bid  is  reserved. 

Finally,  it  must  be  remembered  that  an  obligation  to  disclose  arises 
under  the  contract  itself,  i.e.  the  duty  honestly  and  fully  to  disclose  the 
title  (see  below,  Duties).  But  this,  strictly  speaking,  is  a  result  of, 
rather  than  a  constituent  condition  of  the  validity  of,  the  contract. 

Quasi  Conteacts  of  Sale. — In  the  case  of  compulsory  sales  under 
the  provisions  of  the  Lands  Clauses  Acts  and  similar  statutes,  the  contract 
is  formed  by  a  notice  to  treat,  followed  by  the  ascertainment,  in  the 
statutory  manner  or  otherwise,  of  the  price.  This  constitutes  what  has 
been  called  a  "  parliamentary  contract "  (Fry,  >S^.  P.,  s.  137),  and  when  it 
is  once  established,  "  all  the  ordinary  rules  which  prevail  between  vendor 
and  purchaser  apply,  unless  excluded  by  statutory  enactment"  (Fry, 
s.  138;  and  see  Browne  on  Compensation,  p.  17). 

Options  to  Purchase. — Such  an  option,  or  a  right  of  pre-emption, 
confers  an  "  equitable  interest  or  equitable  estate  "  in  the  land,  just  as 
"  in  the  ordinary  case  of  a  contract  for  purchase "  (see  Jessel,  M.R.,  in 
L.  &  S.-  W.  Ply.  Co.  V.  Gomm,  1882,  20  Ch.  D.  562 ;  Woodall  v.  Cli/ton, 
[1905]  2  Ch.  257).  It  constitutes,  in  fact,  a  "conditional  contract  of 
sale"  {ibid. -p.  584;  and  see  Weeding  v.  Weeding,  1861,  1  John.  &  H. 
430 ;  cp.  Pafety  v.  Schofield,  [1897]  1  Ch.  937).  Apparently,  however, 
a  covenant  in  a  conveyance  in  fee,  or  even  in  a  lease  embodying  such  an 
option,  is  not  a  "  covenant  running  with  the  land."  [See  Woodall  v. 
Clifton,  supra,  where  the  point  was  elaborately  argued  before  and  decided 
by  the  Court  of  Appeal.] 
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The  option  must,  in  order  to  be  the  subject  of  specific  performance; 
be  limited  so  as  to  be  exercisable  within  the  period  allowed  by  the  rule 
against  perpetuities.  This  question  was  until  recently  the  subject  of 
considerable  controversy,  but  has  now  been  authoritatively  settled  in 
Woodall  V.  Clifton,  supra,  and  Worthing  Corporation  v.  Heather,  [1906] 
2  Ch.  532. 

The  conditions  as  to  the  exercise  of  an  option  should  always  be 
strictly  fulfilled  (Sutdiffe  v.  Wardle,  1890,  63  L.  T.  329 ;  Dart,  F.  &  P., 
275). 

(C)  As  to  effects  of  the  contract  implied  hy  law,  see  below. 

IV.  The  Effects  of  the  Contkact  on  the  Legal  Position  of 

THE  Parties. 

The  general  effect  was  well  summarised  by  Jessel,  M.R.,  in  LysagM 
v.  Edwards,  2  Ch.  D.  499,  at  p.  506,  as  follows : — 

"  The  moment  there  is  a  valid  contract  for  sale,  the  vendor  becomes 
in  equity  a  trustee  for  the  purchaser  of  the  estate  sold,  and  the  beneficial 
ownership  passes  to  the  purchaser,  the  vendor  having  a  right  to  the 
purchase  money,  a  charge  or  lien  on  the  estate  for  the  security  of  that 
purchase  money,  and  a  right  to  retain  possession  of  the  estate  until  the 
purchase  money  is  paid,  in  the  absence  of  express  contract,  or  to  the  time 
of  delivering  possession "  {cp.  Romer,  J.,  in  Raffety  v.  Schofield,  [1897] 
1  Ch.  937).  Por  the  purposes  of  the  above-stated  proposition  a  "  valid  " 
contract  means,  of  course,  one  of  which  specific  performance  would  be 
granted. 

Before  considering  these  effects  categorically,  it  may  be  observed  that 
the  normal  legal  position  of  the  parties,  and  their  rights  and  duties  under 
the  contract,  may,  and  usually  do,  vary  according  to  the  particular  terms 
of  the  particular  contract  of  sale.  It  is  not  proposed  in  this  article  to 
consider  in  detail  any  special  stipulations  into  which  the  parties  may 
enter.  See  as  to  these,  the  article  on  Conditions  of  Sale.  Although 
certain  of  the  special  conditions  there  mentioned  are  usual  in  practice, 
it  is  sufficient  for  present  purposes  to  consider  the  normal  rights  and 
duties  of  the  parties  which  are  implied  by  law  in  all  cases,  unless 
modified  by  express  stipulation. 

The  general  effects  of  an  open  contract  as  implied  by  law  may 
be  summarised  as  follows : — 

(a)  The  vendor  becomes  in  equity  a  trustee  for  the  purchaser  of  the  estate 
sold,  and  the  beneficial  oionership  vests  in  the  purchaser  as  from  the  date  of 
the  contract,  and  the  purchaser  becomes  a  constructive  trustee  of  the  purchase 
'money  for  the  vendor.  This  is  an  accurate  but  somewhat  broad  state- 
ment of  the  position  (Fry,  S.  P.,  s.  1394),  The  vendor  is  at  first  a  trustee 
in  a  slightly  qualified  sense,  and  does  not  fully  become  an  actual  trustee 
for  the  purchaser  until  the  price  is  paid  and  he  is  bound  to  convey 
{Wallv.  Bright,  1820,  1  Jac.  &  W.  494,  503;  37  E.  R.  456;  21  R.  R. 
219 ;  Baldwin  v.  Belcher,  1844,  1  Jo.  &  Lat.  18,  26).  The  purchaser's 
ownership  in  equity  is  co-extensive  with  his  payment  of  the  purchase 
money  (see  Rose  v.  Watson,  1864,  10  H.  L.  C.  672,  at  p.  678 ;  11  E.  R. 
1187),  and  applies  only  between  the  parties  themselves,  and  not  so  as  to 
affect  the  interests  of  others  {Tosher  v.  Small,  1837,  3  Myl.  &  Cr.  63, 70 ; 
40E.  R.  848;  45  R.  R.  212). 

(J)  The  purchaser  is  entitled  as  from  the  date  fixed  for  completion,  or  if 
Tione  so  fixed,  from  the  time  when  a  good  title  is  shoum,  to  possession  of  the 
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jyroperty,  or  to  the  rents  and  profits  received  hy  the  vendor  prior  to  possession 
being  given  (Fry,  S.  P.,  s.  1396;  Acland  v.  Gaisford,  1816,  2  Madd.  28; 
56  E.  R.  245;  17  R.  R.  177;  Bolton  v.  London  School  Board,  1878, 
7  Ch.  D.  766).  Actual  vacant  possession  need  not  be  given,  unless 
agreed  to  be  given  for  special  purposes  {Tilley  v.  Thomas,  1867,  L.  R. 
3  Ch.  61).  The  taking  of  possession  pending  completion  does  not  neces- 
sarily involve  liability  forthwith  to  pay  the  purchase  money,  though  in 
certain  cases,  where  a  question  is  pending  as  to  the  title,  the  Court  will 
order  payment  into  Court  {Cutler  v.  Simons,  1816,  2  Mer.  103 ;  35  E.  R. 
880;  16  R.  R.  151;  Greenwood  v.  Turner,  [1891]  2  Ch.  144;  see  Fry, 
S.  P.,  ss.  1461  et  seq.). 

(c)  Correlatively  the  vendor  is  entitled  to  interest  on  the  unpaid  pur- 
chase money  from  the  date  fi^ed  for  completion,  or  if  no  such  day  is  fixed, 
then  from  the  time  when  a  good  title  is  shown  (see  Acland  v.  Gaisford, 
supra  ;  Fry,  S.  P.,  ss.  1394-1444).  The  rate  of  interest  is  usually  4  per 
cent.  (Fry,  s.  1424). 

With  regard  to  this  and  the  preceding  rule,  the  following  excep- 
tional cases  are  to  be  noted : — (1)  Where  the  interest  is  much  more  than 
the  rents,  and  the  delay  in  completion  is  the  vendor's  fault,  he  is  not 
entitled  to  interest,  but  retains  the  interim  rents ;  (2)  where  the  title 
is  made  out  in  chambers,  the  date  of  its  being  made  out  is  the  date 
from  which  the  purchaser  pays  interest  and  takes  the  rents  and  profits 
(Fry,  s.  1406).  (3)  Where,  under  the  contract,  the  price  is  to  be  sub- 
sequently ascertained,  interest  will  not  begin  to  run  until  it  is  so 
ascertained  (Fry,  s.  1409).  (4)  Where  the  purchase  money  has  been 
appropriated  by  the  purchaser,  and  has  been  unproductive,  and  notice 
to  this  effect  has  been  given  to  the  vendor,  interest  ceases  to  run  from 
the  date  of  such  notice  (Fry,  s.  1410).  (5)  Where  the  purchaser  is  in 
possession  prior  to  the  usual  date  for  obtaining  it,  his  right  to  rents  and 
profits  from  the  time  when  his  possession  under  the  contract  com- 
menced correlates  with  a  duty  to  pay  interest  on  the  unpaid  purchase 
money  from  that  date  (Fry,  ss.  1445-1452).  This  extends  to  cases  of 
possession  taken  under  the  Lands  Clauses  Act  (Fry,  s.  1455).  (6)  Both 
the  rules  may,  as  already  observed,  be  modified  by  express  agreement. 
A  condition  for  the  purchaser  to  pay  interest  from  the  day  fixed  for  com- 
pletion, notwithstanding  delay  arising  from  any  cause,  is  commonly 
inserted  (see  Conditions  of  Sale  ;  Fry,  S.  P.,  ss.  1412  et  seq. ;  and  Farrer, 
Conditions  of  Sale,  p.  59). 

{d)  As  from  the  date  of  the  contract,  the  property  sold  is  at  the  risk 
of  the  purchaser,  who  must  bear  all  subsequent  losses,  and  is  entitled  to  all 
subsequent  gains  (Fry,  s.  914  and  s.  1396 ;  and  see  Harford  v.  Purrier, 
1816,  1  Madd.  539;  56 'E.  R.  195;  16  R.  R.  260;  Zysaght  v.  Edwards, 
1876,  2  Ch.  D.,  at  p.  507 ;  Rayner  v.  Preston,  1881,  18  Ch.  D.  1).  The 
rule  is  subject  to  the  following  exceptions,  namely: — (1)  Where  the 
contract  is  in  its  inception  expressly  conditional,  the  property  sold 
remains  at  the  risk  of  the  vendor  until  the  happening  of  the  condition 
(Counter  v.  Macpherson,  1845,  5  Moo.  P.  C.  83 ;  13  E.  R.  421 ;  70  R.  R.  1). 
(2)  Where  the  deterioration  is  caused  by  the  fault  of  the  vendor  through 
breach  of  his  duty  as  a  trustee,  or  quasi  trustee,  for  the  purchaser  (see 
the  principle  next  stated).  But  where  deterioration  occurs  after  the  time 
when  the  purchaser  ought  to  have  taken  possession,  he  is  liable  in  any 
case  (Fry,  s.  1437).  (3)  Semble,  where  from  the  nature  of  the  contract 
the  parties  must  be  deemed  to  have  contemplated  its  fulfilment  only  in 
the  event  of  the  continued  existence  of  the  subject-matter,  then,  if  the 
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latter  substantially  ceases  to  exist,  the  purchaser  will  cease  to  be  liable 
on  the  contract  (see  Fry,  s.  910 ;  and  cp.  Taylor  v.  Caldwell,  3  B.  &  S, 
826).  The  application  of  this  principle,  however,  to  sales  of  land 
obviously  involves  difficulties. 

(e)  I'he  vendor,  in  his  fiduciary  capacity,  is  bound  (1)  to  take  reason- 
able care  of  the  property,  and  (2)  to  pay  the  outgoings,  in  each  case  until 
the  purchaser  takes,  or  ought  to  take,  possession  of  it  (see  Fry,  >S^  F.,  s.  1394, 
and  ss.  1431  et  seq.).  The  vendor  "is  not  entitled  to  treat  the  estate  as 
his  own.  If  he  wilfully  damages  or  injures  it,  he  is  liable  to  the  purchaser ; 
and  more  than  that,  he  is  liable  if  he  does  not  take  reasonable  care  of 
it"  (per  Jessel,  M.E.,  in  Zysaght  v.  Edwards,  1876,  2  Ch.  D.,  at  p.  507; 
see  also  Clarke  v.  Bamuz,  [1891]  2  Q.  B.  456). 

As  regards  outgoings,  it  is  usual  specially  to  provide  for  them  in  the 
conditions  of  sale ;  but  apart  from  any  such  stipulation,  they  are  pay- 
able by  the  vendor  as  stated  {Carrodus  v.  Sharp,  1854,  20  B.  56).  The 
purchaser's  duty  to  take  possession  if  not  already  given,  arises  (apart 
from  agreement  to  the  contrary)  when  the  vendor  has  shown  a  good 
title,  or  the  purchaser  has  accepted  such  title  as  the  vendor  shows  or 
has  (see  Fry,  s.  1396,  and  see  below).  "  Outgoings "  virtually  repre- 
sent the  difference  between  the  gross  and  the  net  rents.  They  are 
therefore  primd  facie  "incident  to  and  conterminous  with  the  right 
to  receive  the  rents"  (Fry,  s.  1430).  As  to  what  are  outgoings,  see 
Webster,  Conditions  of  Sale,  2nd  ed.,  pp.  325-327 ;  Tuhhs  v.  Wynne, 
[1897]  1  Q.  B.  74;  In  re  Highett  and  Bird's  Contract,  [1903]  1  Ch.  287; 
Inre  Allen  and  DriscolVs  Contract,  [1904]  2  Ch.  226;  and  Outgoings. 

(/)  "  Wherever  there  is  a  valid  contract  for  the  sale  of  land,  and  the 
time  for  completion  has  arrived,  and  the  purchase  money  has  not  been 
paid,  an  equitable  lien  on  the  land,  primd  facie,  arises  for  the  benefit  of 
the  vendor,"  i.e.  when  the  purchaser  is  in  possession  (Fry,  S.  F.,  s.  1175 ; 
and  see  Sudgen,  V.  &  B.,  14th  ed.,  p.  670).  This  "  vendor's  lien  "  arises 
on  possession  being  given  to  the  purchaser,  whether  the  conveyance 
has  been  executed  or  not,  and  even  where  the  contract  is  not  speci- 
fically enforceable  {Ecclesiastical  Commissioners  v.  Binney,  [1900]  2  Ch. 
736).  It  extends  to  lands  of  every  tenure.  It  is  co-extensive  with 
the  unpaid  purchase  money  {Mackreth  v.  Symmons,  1808,  15  Ves.  329). 
The  presumption  of  a  lien  may  be  rebutted  by  evidence  showing  that 
"the  performance  of  the  thing  contracted  to  be  done  by  the  vendee 
was  not  the  condition  upon  which  the  transfer  was  made "  (Bacon, 
V.-C,  in  In  re  Albert  Life  Assurance  Co.,  1870,  L.  R.  11  Eq.,  at  p.  178), 
or  by  waiver  or  loss  of  the  right  in  some  other  way.  The  chief  authori- 
ties on  the  point  are  collected  in  White  and  Tudor,  L.  C,  7th  ed.,  ii. 
pp.  926  et  seq. ;  and  see  Lien).  The  lien  extends  against  the  purchaser's 
heir,  or  trustee  in  bankruptcy,  but  not  against  a  purchaser  for  value 
without  notice  {Bice  v.  Bice,  1853,  2  Drew.  73).  In  Yorkshire  the  lien 
must  be  registered  (Yorkshire  Registration  Act,  1884,  s.  7).  A  declara- 
tion of  the  lien  may  be  obtained  in  an  action  for  specific  performance  or 
otherwise,  and  it  may  be  enforced  by  obtaining  a  declaration  of  the  lien 
with  consequential  relief  by  way  of  (1)  sale,  (2)  appointment  of  a  receiver, 
(3)  injunction  operating  to  restore  to  the  vendor  possession  of  the  pro- 
perty (see  Fry,  S.  B.,  ss.  1176  et  seq.). 

{g)  The  purchaser  has  a  lien  over  the  land  for  any  deposit  or  part 
payment  made  by  him.  "When,  instead  of  paying  the  whole  of  his 
purchase  money,  he  (the  purchaser)  pays  part  of  it,  .  .  .  he  acquires 
a  lien  exactly  in  the  same  way  as  if  .  .  .  the  vendor  had  executed  a 


VENDOK  AND  PURCHASER  449 

mortgage  to  him  of  the  estate  to  that  extent"  (Lord  Cranworth  in 
Bose  V.  Watson,  1864,  10  H.  L.  C,  at  pp.  683,  684;  11  E.  R.  1187;  and 
see  Whithread  &  Co.,  Ltd.  v.  Watt,  [1902]  1  Ch.  835).  The  lien  extends 
to  (1)  all  instalments  of  the  purchase  money,  (2)  interest  thereon  at 
4  per  cent,  per  annum,  (3)  interest  paid  on  the  unpaid  purchase  money, 
together  with  interest  upon  such  interest,  (4)  the  costs  of  an  unsuc- 
cessful action  by  the  vendor  against  the  purchaser,  and  (5)  costs  of 
investigating  title  (Kittmi  v.  Hewitt,  [19u4]  W.  N.  21 ;  Fry,  s.  1482). 
It  is  enforced  in  precisely  the  same  way,  mutatis  mutafidis,  as  a  vendor's 
lien  (Fry,  s.  1484).  There  is  no  lien  (1)  if  the  purchaser  himself  aban- 
dons the  contract  (Dinn  v.  Grant,  1852,  5  De  G.  &  Sm.  451 ;  64  E.  R. 
1194),  (2)  if  there  never  was  an  enforceable  contract  (Sainsbury  v.  Jones, 
1839,  5  Myl.  &  Cr.  1 ;  41  E.  R.  272 ;  48  R.  R.  217),  (3),  if  the  contract 
is  illegal  (Hiuing  v.  Osbaldistone,  1837,  2  Myl.  &  Cr.  53,  88 ;  40  E.  R. 
561 ;  45  R.  R.  9),  and  (4)  if  there  is  a  special  condition  excluding  it. 

(Jh)  The  vendor  and  purchaser  are  respectively  hound  to  do  all  necessary 
acts  to  complete  the  sale  and  purchase  in  accordance  with  the  contract.  For  a 
summary  of  the  usual  and  recognised  mode  of  proceeding  in  carrying 
out  a  sale  of  land,  see  ante,  article  on  Conveyancing  Practice.  The 
specific  duties  of  the  parties  involved  in  completion  are  dealt  with  in 
detail  later  on  under  the  separate  head  Duties. 

(i)  The  parties  must  respectively  comply  with  all  terms,  and  perform  all 
acts  which  {though  not  implied  by  law)  are  the  subject  of  express  special 
stipulation,  in  the  contract.  It  is  convenient,  for  the  sake  of  completeness, 
to  state  this  proposition.  As  already  mentioned,  however,  it  is  not  pro- 
posed to  discuss  the  question  in  detail  here.  See  ante.  Conditions  of 
Sale  and  Abstract  of  Title. 

V.  Changes  in  the  Legal  Position  of  the  Parties  before 

Completion. 

The  legal  relations  of  the  vendor  and  purchaser  may  be  affected  by 
a  change  in  the  parties  between  the  contract  and  the  conveyance.  This 
may  occur  in  the  following  different  ways : — (a)  By  death,  (b)  by  bank- 
ruptcy or  (in  the  case  of  a  company)  winding-up,  (c)  by  lunacy,  (d)  by 
assignment  of  the  contract,  (e)  by  assignment  of  the  property. 

It  will  be  convenient  to  consider  these  cases  in  the  order  mentioned. 

(a)  Death. — The  death  of  either  or  both  of  the  parties  does  not  dis- 
charge the  contract  (Sugden,  V.  &  P.,  177).  The  material  question  is, 
whether  the  contract  is  in  fact  at  the  time  of  death  subsisting  and 
enforceable  {A.-G.  v.  Day,  1748,  1  Ves.  220 ;  27  E.  R.  992).  If  so,  the 
following  rules  apply : — (1)  On  the  death  of  the  vendor,  the  contract  can 
be  enforced  either  by  the  purchaser  or  by  the  personal  representatives  of 
the  vendor.  Since  the  Land  Transfer  Act,  1897,  it  is  conceived  that  the 
legal  personal  representative  of  the  vendor  would  have  to  be  a  defen- 
dant, but  subject  to  this,  it  would  seem  that  the  old  rule  still  applies 
according  to  which  the  heir,  in  case  of  an  intestacy,  or  the  devisee  of  the 
land  under  the  vendor's  will,  must  be  a  party  to  the  proceedings  (Fry, 
S.  P.,  s.  212).  And  if  the  vendor  leaves  a  widow  who  would  have  been 
entitled  to  freebench  or  dower  out  of  the  land,  she  is  a  necessary  party. 
If  the  personal  representatives  decline  to  enforce  performance  of  the 
contract,  the  creditors  of  the  deceased  can  enforce  it  by  joining  them  and 
the  heir  as  co-defendants  with  the  purchaser  (see  Fry,  S.  P.,  s.  215),  In 
cases  prior  to  1898  the  legal  estate  in  freehold  land,  semble,  devolved,  in 
VOL.  XIV.  29 
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case  of  the  vendor's  death,  upon  his  heir  at  law,  or  devisee,  as  the  case 
may  be  (see  Lysaght  v.  Edwards,  1876,  2  Ch,  D.  499),  as  sec.  30  of  the 
Conveyancing  Act,  1881,  does  not  apparently  apply  to  such  a  case,  except 
possibly  if  at  the  time  of  death  the  title  had  been  accepted  by  the  pur- 
chaser, so  that  the  vendor  was  a  true  trustee  for  the  purchaser  (see  In  re 
Colling,  1886,  32  Ch.  D.  333).  But  by  sec.  4  of  the  Conveyancing  Act, 
1881,  in  cases  subsequent  to  the  Act,  the  personal  representative  of  the 
vendor  has  power  to  convey  the  legal  estate  to  the  purchaser.  Con- 
sequently it  would  seem  that  either  the  devisee  (or  heir)  or  the  executor 
(or  administrator)  of  the  deceased  vendor  can  now  make  an  effectual 
conveyance  of  land  to  the  purchaser.  In  case  of  deaths  since  1898,  all 
difficulty  is  avoided  by  the  Land  Transfer  Act,  1897.  As  regards  pur- 
chase money  due  to  the  vendor,  his  personal  representatives  will  be 
entitled  to  it,  except  where  he  has,  after  the  contract,  devised  the  land 
specifically,  or  confirmed  a  specific  devise  in  a  pre-existing  will  {Brant  v. 
Vause,  1842,  1  Y.  &  C.  C.  C.  580 ;  62  E.  R.  1026 ;  57  R.  R.  459 ;  In  re 
Fyle,  [1895]  1  Ch.  724).  (2)  On  the  death  of  the  'purchaser,  the  contract 
may  conversely  be  enforced  either  by  or  against  the  vendor  or  the  heir 
or  devisee  of  the  purchaser ;  but  in  either  case  the  personal  representa- 
tive of  the  deceased  is  a  necessary  party  to  the  proceedings  (Fry,  8.  P., 
s.  217).  As  already  stated,  the  contract  must  be  such  as  might  have 
been  enforced  against  the  deceased  {Broome  v.  Monck,  1805,  10  Ves.  597). 

The  beneficial  right  to  take  a  conveyance  of  the  land  in  such  case 
will,  in  case  of  freeholds  or  copyholds,  pass  to  the  heir  or  devisee  of  the 
deceased,  and  in  case  of  leaseholds,  to  his  personal  representative  or 
legatee ;  but  since  the  Real  Estate  Charges  Acts,  1854,  1867,  and  1877 
(commonly  known  as  Locke  King's  Acts),  such  persons  will  respectively 
take  subject  to  and  charged  with  the  unpaid  purchase  money,  whether 
the  land  be  freehold,  copyhold,  or  leasehold  {In  re  Kershaw,  Drake  v. 
Kershaw,  1888,  37  Ch.  D.  674),  unless  (in  the  case  of  a  devise  of  freeholds 
or  copyholds)  there  is  a  contrary  intention  indicated  by  the  testator.  It 
may  be  observed  that  in  the  case  of  leaseholds  agreed  to  be  sold,  no  diffi- 
culties as  to  the  parties  to  enforce  the  contract,  or  the  persons  to  convey, 
can  very  well  arise ;  but  as  regards  copyholds,  the  rules  above  mentioned 
as  to  freeholds  apply  (Elton  on  Copyholds,  p.  76),  except  that  sec.  4  of  the 
Conveyancing  Act,  1881,  is  expressly  excluded  from  applying  by  sec.  88 
of  the  Copyhold  Act,  1894.  In  the  latter  case,  therefore,  the  customary 
heir  or  devisee  (with  the  concurrence,  where  necessary,  of  the  widow) 
would  be  the  proper  person  to  convey  to  the  purchaser. 

(h)  Bankruptcy. — This  does  not  discharge  the  contract  (Sugden, 
V.  &  P.,  175).  The  only  effect,  primd  facie,  is  to  vest  the  rights  and 
liabilities  of  the  party  under  the  contract  in  the  Official  Receiver  or 
Trustee  in  Bankruptcy  (see  above).  When,  however,  the  purchaser 
becomes  bankrupt  before  completion,  his  trustee  may  either  complete,  or, 
under  sec.  55  of  the  Bankruptcy  Act,  1883  (as  amended  by  sec.  13  of  the 
Bankruptcy  Act,  1890),  disclaim  the  contract  as  "  unprofitable." 

Such  disclaimer  must  be  in  writing,  signed  by  him,  and  made  within 
twenty-eight  days  after  requisition  in  writing  by  the  vendor,  or,  at  latest, 
within  twelve  months  of  his  appointment,  or,  when  he  does  not  become 
aware  of  the  contract  within  one  month  of  his  appointment,  then  within 
twelve  months  after  the  time  when  he  first  becomes  aware  of  it. 

The  effect  of  the  disclaimer  is  to  put  an  end  to  the  contract,  but  the 
vendor  may  prove  as  a  creditor  in  the  bankruptcy  to  the  extent  of  any 
damage  sustained.      If  the  trustee   disclaims  after  the  title  has  been 
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accepted,  he  cannot  recover  the  deposit  {Ex  parte  Barrell,  1875,  L.  R. 
10  Ch.  512),  As  to  disclaimer  by  a  vendor's  trustee  in  bankruptcy,  see 
Fry,  S.  P.,  s.  951 ;  Fearce  v.  Bastable,  [1901]  2  Ch.  122. 

Winding-up. — As  to  the  effect  of  winding-up  upon  a  contract  of  sale 
with  a  company,  see  Buckley  on  Companies  Acts,  8th  ed. 

(c)  Lunacy. — "  The  result  of  the  authorities  seems  to  be  that  dealings 
of  sale  and  purchase  by  a  person  apparently  sane,  though  subsequently 
found  to  be  insane,  will  not  be  set  aside  against  those  who  have  dealt  with 
him  on  the  faith  of  his  being  a  person  of  competent  understanding" 
<Lord  Cranworth,  L.C.,  in  Elliot  v.  Ince,  1857,  7  De  G.,  M.  &  G.  475 ; 
44  E.  R.  186 ;  and  see  Fry,  S.  P.,  s.  275).  The  difficulty  formerly  caused 
by  a  vendor's  subsequent  lunacy  as  regards  the  conveyance  is  now  avoided 
by  the  provisions  of  the  Lunacy  Act,  1890,  ss.  120  and  133  et  seq.  (see 
Pope  on  Lunacy;  and  see  In  re  Pagani,  [1892]  1  Ch.  236). 

{d)  Assignment  of  the  Contract  hy  the  Purchaser. — Having  regard  to 
what  has  been  said  as  to  the  nature  of  the  purchaser's  interest,  it  follows 
that  the  purchaser  may  assign  the  benefit  of  the  contract  in  equity.  The 
only  exceptions  which  apply  to  the  case  of  sales  of  land  are  (1)  where 
the  contract  is  personal  to  the  original  purchaser  (see  Fry,  s,  225 ;  Phillips 
V.  Bucks  {Duke  of),  1683,  1  Vern.  227 ;  23  E.  R.  432),  (2)  where  there  is 
an  express  proviso  against  assignment  (Fry,  s.  232),  and  (3)  where  the 
assignment  is  illegal  or  contrary  to  public  policy  (Fry,  s.  233).  Of  course, 
in  any  case  there  must  be  a  concluded  and  enforceable  contract;  a  mere 
offer  is  not  assignable  {Meynell  v.  Surtees,  1854,  3  Sm.  &  G.  101,  117; 
65  E.  R.  581). 

The  effect  of  an  assignment  is  to  vest  in  the  assignee  the  same 
rights  against  the  vendor  as  belonged  to  the  original  purchaser,  subject 
to  all  the  latter's  duties  and  liabilities.  Clear  notice  must  be  given  to 
the  vendor  of  the  assignment  (Shaw  v.  Foster,  1872,  L.  R.  5  H.  L.  321). 
The  contract  can  be  enforced  by  and  against  the  assignee,  the  assignor 
being  made  a  party.  Similarly,  the  vendor's  lien  for  unpaid  purchase 
money  can  be  assigned,  but  notice  should  be  given  to  the  purchaser 
{L.  &  C.  Bank  v.  Batcliffe,  1881,  6  App.  Cas.  722),  As  to  involuntary 
assignments,  e.g.  by  execution,  see  Bidout  v.  Fowler,  [1904]  2  Ch.  93, 

(e)  Assignment  of  the  Land  hy  the  Vendor. — The  effect  of  this  varies 
according  to  the  nature  of  the  assignment.  Where  the  transferee  (1) 
takes  as  a  volunteer,  or  (2)  with  notice  of  the  contract,  or  (3)  has 
acquired  only  an  equitable  title,  and  has  no  better  equity  than  the 
original  purchaser  (Fry,  S.  P.,  s.  241),  "  he  is  liable  to  the  same  equity, 
■stands  in  his  place,  and  is  bound  to  do  that  which  the  person  he 
represents  would  be  bound  to  do  "  (Lord  Rossyln  in  Taylor  v.  Stibbert, 
1794,  2  Ves.  Jun.  437 ;  30  E.  R.  713 ;  2  R.  R.  278).  The  principle 
has  been  held  to  apply  to  contracts  to  devise  lands,  as  against  parties 
claiming  them  under  the  person  contracting  to  make  the  will  (Fry, 
S.  P.,  s.  245  ;  Synge  v.  Synge,  [1894]  1  Q.  B.,  at  pp.  470,  471). 

A  purchaser  for  value  without  notice  of  the  contract,  who  takes  a 
legal  conveyance  of  the  land,  is  not  bound  by  the  original  contract 
{Blackwood  v.  London  Chartered  Bank  of  Australia,  1871,  L.  R.  5  P.  C. 
92,  p.  Ill ;  Dart,  V.  &  P.,  chap.  14). 

YL  Duties  of  the  Parties  as  to  Completion. 

As  already  observed,  there  are  certain  duties  which  are  implied  by 
law  in  every  contract  for  the  sale  of   land  (Fry,  S.  P.,  ss.  373,  376). 
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These  can  be,  of  course,  and  in  fact  usually  are,  added  to  or  modified  in 
various  respects  by  the  particular  agreement  or  conditions  of  sale,  and 
if  this  takes  place  the  principles  mentioned  below  would  only  apply  so 
far  as  they  were  not  expressly  excluded  (see  Conditions  of  Sale). 
Under  an  "  open  contract,"  and  in  the  absence  of  stipulation  to  the 
contrary,  the  duties  of  the  parties  as  regards  completion  may  be 
summarised  as  follows  : — 

(A)  Duties  of  the  Vendok. — (a)  He  is  bound  both  to  show  and  to  make 
a  good  title  in  accordance  with  the  contract. — But  this  is  not  so  when, 
at  the  date  of  contract,  the  purchaser  knew  that  the  vendor  could 
not  make  a  good  title  {Ellis  v.  Rogers,  1885,  29  Ch.  D.  661).  "  Title  is 
shown  when  all  matters  essential  to  the  title  are  stated  in  the  abstract ; 
it  is  made,  when  those  matters  are  proved  "  (Fry,  S.  P.,  s.  1389).  This 
involves  the  following  different  matters : — (1)  He  must  furnish  the 
purchaser  with  a  proper  abstract  of  title  prepared  in  the  usual  way 
\ln  re  Stamford,  etc.,  Bank  and  Knight,  [1900]  1  Ch.  287 ;  In  re 
Johnson  and  Tustin,  1885,  30  Ch.  D.  42 ;  In  re  Pelly  and  Jacob, 
1899,  80  L.  T.  45).  Such  abstract  must  show  a  title  for  the  requisite 
period  {In  re  Wallis  and  Grout,  [1906]  2  Ch.  206),  and  complete  in  every 
respect  (see  Dart,  V.  &  P.,  chap.  8).  The  abstract  is  complete  if  it  shows 
that  the  vendor  has  the  whole  equity  in  the  property,  and  that  the  legal 
estate  is  vested  either  in  the  vendor  or  in  some  person  who  can  be 
compelled  by  him  to  convey  it  (see  Try,  S.  P.,  s.  1385 ;  and  see  generally. 
Vol.  I.,  Abstract  of  Title).  (2)  He  must  verify  his  title  by  producing 
or  procuring  the  production  of  all  the  abstracted  deeds,  and  allowing 
reasonable  facilities  for  the  purchaser  and  his  solicitor  to  inspect  them 
and  compare  them  with  the  abstract.  The  production  of  deeds  in  the 
vendor's  possession  may  take  place  either  in  London  or  at  his  residence, 
or  upon  the  property  sold  (Sugden,  V.  &  P.,  429).  As  regards  documents 
not  in  the  vendor's  possession,  but  included  in  a  covenant  for  production 
or  acknowledgment,  he  must,  if  necessary,  enforce  such  production.  If 
title-deeds  are  lost  or  destroyed,  he  must  prove  this,  and  furnish  proper 
evidence  of  their  contents  and  execution  {Bryant  v.  Biisk,  1827, 4  Euss.  1 ; 
38  E.  E.  705  ;  Halifax  v.  Wood,  1898,  79  L.  T.  538  ;  Dart,  V.  &  P.,  155). 
Where  instruments  are  on  record,  the  vendor  cannot  compel  the  pur- 
chaser to  examine  the  originals  at  the  public  offices,  but  must  produce 
office  copies  or  extracts  (Dart,  V.  &  P.,  482).  (3)  He  must  make  a  good 
title ;  that  is  to  say,  he  must  afford  all  evidence  necessary  to  establish 
the  title  shown.  This  involves,  first,  evidence  verifying  the  deeds  and 
documents  abstracted  ;  and,  secondly,  proof  of  certain /ac^s  essential  to  the 
title  which  can  only  be  proved  by  extrinsic  evidence  (Ery,  S.  P.,  s.  1390). 
The  latter  points  are  the  ones  in  respect  of  which  the  greatest  care  is 
necessary.  The  chief  instances  of  these  and  the  proper  modes  of  proving 
them  respectively  are  carefully  summarised  by  W.  H.  Gover  in  hia 
Advising  on  Title,  4th  ed.  chap.  v.  (and  see  Dart,  V.  &  P.,  pp.  345  et  seq., 
and  the  article,  Abstkact  of  Title,  Vol.  I.),  The  vendor  must  produce, 
at  his  own  expense,  any  such  evidence  in  his  possession.  As  to  the  cost» 
see  below.  Costs  and  Expenses.  (4)  The  vendor  must  duly  answer  and 
comply  with  all  reasonable  and  proper  requisitions  made  by  the  pur- 
chaser (see  below ;  and  see  Eequisitions  on  Title).  (5)  He  must,  upon 
tender  by  the  purchaser  of  a  draft  conveyance,  consider  and  approve  of  it,, 
subject,  if  necessary,  to  any  proper  modifications  or  alterations  which  he 
or  his  advisers  think  fit  to  insert  (see  Dart,  V.  &  P.,  589-592).  He  is- 
bound  to  convey  the  property  in  parcels  by  separate  conveyances  if  the- 
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nature  of  the  title  renders  such  a  course  reasonable,  and  the  purchaser 
so  wishes  and  is  prepared  to  pay  the  additional  expense  involved 
(Egnwnt  v.  Smith,  1877,  6  Ch.  D.  469  ;  but  see  Dart,  V.  &  P.,  531). 

(h)  "  Upon  being  paid  the  purchase  money  and  any  interest  upon  it 
that  may  have  become  payable,  the  vendor  is  bound  to  execute,  and  procure 
the  execution  by  all  other  necessary  parties  {if  any)  of  a  proper  deed  of 
conveyance  vesting  the  legal  and  equitable  estate  in  the  purchaser "  (Fry, 
>S^.  P.,  s.  1394).  This  is  so  even  where  the  property  sold  is  an  equitable 
interest  which  could  itself  pass  by  the  contract  of  sale,  if  a  more  formal 
assurance  appears  to  be  necessary  to  carry  out  the  intention  of  the 
parties  (Dart,  V.  &  P.,  529),  The  parties  must  include  all  persons  who  are 
necessary  for  the  purpose  of  passing  the  legal  estate  to  the  purchaser  or 
vesting  in  him  the  full  beneficial  interest  in  the  property  sold  free  from 
all  incumbrances  (Dart,  V.  &  P.,  536  ;  and  as  to  sales  by  the  Court,  see 
Minton  v.  Kirkwood,  1868,  3  Ch.  614).  It  may  be  observed  that  mort 
gages  and  other  incumbrances  are,  in  equity,  considered  merely  matters 
of  conveyance,  so  that  the  existence  of  them  at  the  time  of  the  contract 
is  immaterial,  provided  they  are  got  in  and  discharged  at  or  before 
completion.  Such  incumbrances  may  assume  many  different  forms. 
The  chief  cases  are  ordinary  mortgages,  rent-charges,  debts,  legacies, 
annuities  or  portions  charged  on  the  land,  leasehold  terms  and  tenancies, 
succession  duty  and  estate  duty,  paving  and  sewering  expenses  under 
the  Public  Health  Act,  judgments,  lis  pendens,  land  charges,  etc.  (see 
articles  Abstkact  of  Title  and  Requisitions).  Unless  the  property 
was  bought  subject  to  any  of  these  incumbrances,  they  constitute  a 
blot  on  the  title,  which  must  be  removed  either  by  the  vendor  procuring 
them  to  be  discharged  before  conveyance,  or  by  the  proper  parties  to 
release  and  give  a  discharge  for  the  incumbrances  concurring  in  the 
conveyance  to  the  purchaser.  As  regards  any  outstanding  legal  estate, 
it  must  be  got  in  {Freeland  v.  Pearson,  1869,  L.  R.  7  Eq.  246 ;  and  see 
Whiting  v.  Zoomes,  1880,  14  Ch.  D,  822).  But  a  vesting  order  will,  of 
course,  be  sufficient.  "  It  is  often  desirable  that  persons  from  whom 
nothing  moves  by  the  deed  should  be  parties  to  it,  for  the  purpose  of 
affecting  them  with  notice  of  its  contents,  and  preserving  indisputable 
evidence  of  the  fact  of  notice  "  (Dart,  F.  &  P.,  536). 

The  purchaser  can  insist  upon  having  at  his  own  cost  the  execution 
of  the  conveyance  attested  by  some  person  appointed  by  him  (Con- 
veyancing Act,  1881,  s.  8).  It  may  be  added  here  that  the  vendor 
should  sign  a  receipt  for  the  purchase  money  either  in  the  body  of  the 
deed  or  indorsed  thereon  (see  now  Conveyancing  Act,  1881,  ss.  54,  55; 
Lloyd's  Bank  v.  Bullock,  [1896]  2  Ch.  192). 

(c)  He  must,  in  or  concurrently  with  the  conveyance,  enter  into  proper 
covenants  for  title  and  sometimes  {having  regard  to  the  nature  of  the 
sale  or  to  any  express  conditions)  into  certain  other  covenants. — The  most 
important  of  these  are  the  covenants  for  title.  The  absence  of  these  in 
any  of  the  abstracted  title-deeds  is  not  regarded  as  a  valid  ground  of 
objection  to  the  title  {In  re  Scott  and  Alvarez,  [1895]  1  Ch.  596),  but  it 
is  usual  and  proper  for  the  vendor  himself  to  give  them.  Where  the 
vendor  is  a  beneficial  owner,  the  usual  covenants  (which  are  limited  to 
the  acts  or  omissions  of  the  vendor  himself,  and  persons  through  whom 
he  claims  title  otherwise  than  by  purchase  for  value,  and  anyone  claiming 
under  him  or  them)  are  four  in  number,  namely : — (1)  That  the  vendor 
has  good  right  to  convey ;  (2)  that  the  purchaser  and  persons  claiming 
under  him  shall  have  quiet  enjoyment  of  the  land  sold  without  inter- 
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ruption  from  the  vendor  or  persons  claiming  under  him ;  (3)  that  the 
land  conveyed  shall  be  enjoyed  free  from  incumbrances ;  (4)  for  further 
assurance ;  (5)  upon  a  sale  of  leaseholds :  a  further  covenant  that  the 
lease  is  valid,  and  that  the  rent  has  been  paid  and  the  covenants 
performed  up  to  the  date  of  conveyance  (see  generally,  as  to  the  effect 
of  these,  Dart,  V.  &  P.,  chap.  11,  sec.  5;  Cyprian  Williams  on  Vendor 
and  Purchaser,  pp.  581-589  and  1029-1057  ;  Hamilton  on  Covenants  ; 
Piatt  on  Covenants;  and  see  David  v.  Sabin,  [1893]  1  Ch.  523;  Page 
V.  Midland  Ely.,  [1894]  1  Ch.  11 ;  G.  W.  Bly.  Co.  v.  Fisher,  [1905]  1  Ch. 
316).  The  covenants  were  formerly  express ;  but  since  the  Conveyancing 
Act,  1881,  they  may,  and  usually  are,  entered  into  by  implication  from 
the  use  of  particular  appropriate  words  in  the  testatum  clause  of  the 
assurance  (see  C.  A.  1881,  s.  7,  and  the  notes  thereto  in  Hood  and 
Challis's  and  Wolstenholme's  works  on  the  Conveyancing  and  Settled 
Land  Acts). 

The  nature  and  extent  of  the  covenants  vary  according  to  the  party 
conveying.  The  covenants  by  a  trustee  or  mortgagee  are  strictly  limited. 
On  a  sale  by  a  tenant  for  life,  or  by  trustees  with  the  consent  of  the 
tenant  for  life,  the  latter  gives  the  usual  covenants,  but  limited,  as 
regards  the  reversion,  to  his  own  acts  and  those  of  persons  claiming 
under  him  {Poulett  v.  Hood,  1867,  L.  R.  5  Eq.  115).  Where  the  proceeds 
of  sale  by  a  trustee  are  to  be  paid  to  the  cestuis  que  trustent,  the  latter 
should  (in  the  absence  of  stipulation  to  the  contrary)  give  the  usual 
covenants,  to  the  extent  of  their  interests  (Sugden,  V.  &  P.,  574;  Loyd 
V.  Ch-iffith,  1745,  3  Atk.  264;  26  E.  R.  954).  Where  the  vendors  are 
tenants  in  common,  their  covenants  are  limited  to  their  respective 
shares.  A  vendor  selling  to  a  company  upon  compulsory  sale  under 
the  Lands  Clauses  Acts  probably  need  not  give  covenants  for  title. 
A  married  woman  selling  her  separate  property  must  give  the  usual 
covenants,  but  otherwise  she  conveys  by  direction  of  her  husband,  who 
will  give  the  covenants.  On  a  sale  by  the  Crown,  no  covenants  for  title 
are  implied. 

There  is  one  other  important  case  of  covenants  to  be  entered  into  by 
the  vendor,  i.e.  covenants  for  ^production  of  title-deeds  retained  hy  him.  This 
is  usually  now  effected  by  a  statutory  acknowledgment  and  undertaking 
(see  below). 

{d)  U;pon  completion  he  must  hand  over  to  the  'purchaser  all  title-deeds 
in  his  possession  or  power  {In  re  Duthy  and  Jessons,  [1898]  1  Ch.  419).  In 
any  case  the  purchaser  is  entitled  to  attested  copies  (Dart,  156).  It  was 
formerly  held  that  a  purchaser  was  not  bound  to  complete  without  the 
title-deeds,  unless  he  got  a  legal  covenant  for  their  production  {Barclay 
V.  Raine,  1823,  1  Sim.  &  St.  449 ;  Sugden,  V.  &  P.,  452 ;  Dart,  577). 
Now  by  the  Vendor  and  Purchaser  Act,  1874,  s.  2,  subs.  3,  an  equitable 
right  to  production  is  made  sufficient.  By  the  same  Act,  s.  2,  subs.  5, 
where  the  vendor  retains  any  part  of  an  estate  to  which  as  well  as  to 
the  land  sold  any  documents  of  title  relate,  he  is  entitled  to  retain  such 
documents  {In  re  Williams  and  Newcastle,  [1897]  2  Ch.  144),  unless 
there  is  an  express  stipulation  to  the  contrary  (see  as  to  this,  Farrer 
on  Conditions  of  Sale,  p.  94).  Formerly  this  was  effected  by  express 
covenants,  but  by  the  Conveyancing  Act,  1881,  s.  9,  it  is  provided  that 
where  a  person  retains  possession  of  documents  and  gives  to  another  an 
acknowledgment  in  writing  of  the  right  to  production  of  those  documents  and 
to  delivery  of  copies,  such  acknowledgment  shall  have  an  effect  equivalent 
to  the  covenant  for  production  and  delivery  of  copies  which  was  formerly 
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in  use.  Also  where  the  person  retaining  such  possession  gives  to  another 
an  undertaking  for  safe  custody,  it  shall  impose  upon  him  an  obligation  to 
keep  the  documents  safe.  It  is  to  be  observed  that  this  acknowledgment 
and  undertaking  must  be  in  writing,  not  necessarily  by  deed ;  they  only 
bind  the  person  having  possession  or  control  of  the  documents  from  time 
to  time,  and  so  long  only  as  he  has  possession  or  control  of  them  (subs.  2, 
9) ;  and  they  must  be  given  originally  by  the  person  retaining  the  docu- 
ments. The  acknowledgment  imposes  the  following  obligations : — {a)  To 
produce  the  documents  for  inspection  on  the  request  of  the  person  to  whom 
it  was  given  or  any  person  claiming  or  interested  through  him,  or  the 
nominees  in  writing  of  any  such  person ;  (h)  to  produce  the  documents  at 
the  like  request  at  the  trial  of  any  action  in  the  United  Kingdom ;  and 
(c)  to  deliver  to  any  of  such  persons  true  copies  or  extracts,  attested  or 
unattested,  of  and  from  such  documents. 

The  undertaking  imposes  an  obligation  to  keep  the  documents  safe, 
whole,  uncancelled,  and  undefaced,  unless  prevented  by  fire  or  other 
inevitable  accident.  A  summary  mode  of  procedure  for  enforcing  these 
obligations  is  provided  by  the  Conveyancing  Act,  1881,  s.  9,  subs.  7. 

It  is  usual  and  proper  for  a  vendor  selling  as  beneficial  owner  to  give 
both  the  acknowledgment  and  undertaking.  There  is  some  difference  of 
opinion  as  to  whether  trustees  and  mortgagees  are  bound  to  give  the 
undertaking.  The  difficulty  is  frequently  provided  against  by  special 
stipulation,  but  in  the  absence  of  this,  though  it  is  a  common  practice 
not  to  insist  upon  the  undertaking,  it  is  very  doubtful  whether,  if  insisted 
upon,  the  claim  could  be  resisted  (see  the  notes  in  Hood  and  Challis  to 
sec.  9  of  the  Conveyancing  Act ;  Davidson,  Prec,  4th  ed.,  vol.  ii.  p.  657 ; 
Cyprian  Williams,  V.  &  P.,  611). 

In  cases  where  the  statutory  acknowledgment  is  not  appropriate 
{e.g.  where  the  land  sold  is  mortgaged,  and  the  mortgagee  has  the  deeds 
but  does  not  concur),  the  old  covenants  must  be  resorted  to  (see  In  re 
Pursell  and  Deakin,  [1893]  W.  N.  152). 

{e)  Upon  completion,  possession  of  the  property,  if  not  already  obtained, 
must  he  given  hy  the  vendor  to  the  purchaser  (Fry,  S.  P.,  ss.  1394,  1398). 
This  is  not  necessarily  "  vacant  possession."  If  the  property  is  expressly 
sold  subject  to  a  lease  or  tenancy,  it  is  sufficient  to  give  the  purchaser 
possession  subject  thereto,  and  the  right  to  receive  the  rents  and  profits 
{Lake  v.  Dean,  1860,  28  Beav.  607 ;  Tilley  v.  Thomas,  1867,  L.  R.  3  Ch. 
62).  Otherwise  vacant  possession  or  compensation  must  be  given 
{Hughes  v.  Jones,  1861,  3  De  G.,  F.  &  J.  307). 

(/)  He  must  do  all  things  necessary  for  completion  within  the  time  agreed 
upon  if  time  is  essential,  or  otherwise  within  a  reasonable  time.  This 
question  is  dealt  with  below  under  a  separate  head. 

{B)  Duties  of  the  Purchaser. — {a)  Correlatively  with  the  first  duty 
of  the  vendor  above  mentioned,  the  "purchaser  is  bound  to  peruse  the  abstract- 
when  received,  inspect  the  title-deeds  produced,  and  make  all  objections  and 
requisitions  in  due  course.  (See  Requisitions  on  Title.)  By  failing  to- 
do  this,  or  otherwise  by  implication  arising  from  his  own  acts,  he  may  be 
deemed  in  law  to  have  waived  his  right  to  object  and  to  have  accepted 
the  title  adduced  (see  Fry,  S.  P.,  ss.  1339  et  seq.).  In  the  case  of  difficult 
or  complicated  titles  it  is  usual  to  submit  the  matter  to  counsel  for 
his  opinion.  (See  Conveyancing  Practice.)  For  general  hints  as  to 
perusing  and  advising  on  title,  see  Abstract  of  Title,  and  W.  H.  Gover 
on  Advising  on  Title,  chap.  i. 

As  regards  searches  to  be  made  by  the  purchaser.     This,  is  not  of 
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course  a  duty,  but  as  a  matter  of  prudence  it  is  almost  always  necessary. 
(See  Searches.) 

(&)  He  must  prepare  the  conveyance  and  tender  it  to  the  vendor  for 
execution  {Poole  v.  Hill,  835 ;  Sugden,  V.  &  P.,  241). 

He  should,  as  already  stated,  first  prepare  a  draft  and  submit  it  to 
the  vendor  for  approval,  and  upon  such  approval  being  obtained,  he 
should  prepare  the  engrossment  for  execution  (see  generally,  Dart, 
V.  &  P.,  589-590). 

(c)  Upon  completion  he  must  pay  to  the  persons  properly  entitled  to 
receive  it  the  purchase  money  and  any  interest  upon  it  which  may  have 
become  payahle,  and  where  equities  or  incumbrances  exist  of  which  he  has 
notice,  he  is,  unless  the  necessary  parties  capable  of  giving  receipts  concur, 
bound  to  see  to  the  proper  application  of  the  purchase  money  (Fry,  S.  P., 
s.  1396).  The  money  should  be  paid  to  the  person  or  persons  entitled 
by  law  to  give  a  valid  receipt  for  it.  This  will  depend  upon  the  character 
of  the  vendor  and  of  the  parties  (if  any)  who  concur  in  the  conveyance. 
(See  Special  Cases  of  vendors  given  above.)  In  the  case  of  trustees, 
their  receipt  in  writing  or  that  of  the  survivor  of  them,  for  money  pay- 
able to  them  or  him  under  any  trust  or  power,  is  now  a  sufficient 
discharge,  and  exonerates  the  purchaser  from  seeing  to  the  application 
thereof,  or  being  answerable  for  its  loss  or  misapplication  (Trustee  Act, 
1893,  s.  20,  subs.  1 ;  s.  22).  For  the  old  law  upon  the  subject  as  regards 
the  purchaser's  duty  to  see  to  the  application  of  the  purchase  money  in 
the  hands  of  trustees,  see  above  as  to  sales  by  trustees,  and  see  Dart, 
V.  &,  P.,  chap.  xii.  s.  3.  As  to  the  receipt  of  trustees  under  the  Settled 
Land  Acts,  see  S.  L.  A.,  1882,  ss.  39  and  40.  The  purchaser  has  the 
option  of  paying  into  Court  {ibid.,  ss.  22,  39).  As  to  sales  under  the 
Lands  Clauses  Act,  1845,  see  sec.  131  of  the  Act.  As  to  when  a  pur- 
chaser can  safely  pay  to  a  solicitor,  see  Trustee  Act,  1893,  s.  17 ;  In  re 
Hetling  &  Merton's  Contract,  1893,  69  L.  T.  267.  As  to  payment  to  an 
attorney  of  the  vendor,  see  In  re  Dowson  and  Jenkins,  [1904]  2  Ch.  219. 
As  regards  incumbrances  and  charges  of  all  kinds  where  there  is  any 
difficulty  as  to  the  proper  persons  concurring  to  discharge  them  and  give 
a  receipt  for  the  purchase  money,  resort  may  be  had  to  the  provisions 
of  sec.  5  of  the  Conveyancing  Act,  1881,  under  which  the  Court  may 
allow  payment  into  Court  of  a  sufficient  sum  to  meet  all  contingencies, 
and  may  then  declare  the  land  free  from  the  incumbrance,  and  make 
any  vesting  or  other  order  to  give  effect  to  the  sale  (see  Hood  and 
Challis,  Conveyancing  Acts,  notes  to  the  section ;  and  see  In  re  Freme's 
JEstate,  [1895]  2  Ch.  256  and  778). 

{d)  He  must  pay  to  the  vendor  all  proper  costs  and  expenses  incurred 
by  the  vendor,  the  liability  for  which  is  by  law  imposed  upon  the  purchaser. 
This  question  is  separately  dealt  with  below. 

{e)  He  must  in  certain  cases  enter  into  covenants  with  the  vendor  (see 
In  re  Cooper  and  Crondace,  1904,  90  L,  T.  258),  This  duty  does  not  of 
course  usually  arise,  apart  from  express  stipulation.  There  are,  how- 
ever, a  few  cases  in  which  the  property  sold  is  subject  to  covenants 
under  which  the  vendor  has  a  continuing  liability,  and  the  purchaser  is 
therefore  required  to  give  him  the  benefit  of  a  covenant  for  indemnity. 
Thus,  the  purchaser  of  a  lease  is  bound  to  covenant  to  pay  the  rent  and 
perform  the  covenants,  and  to  indemnify  the  vendor  against  liability  for 
the  same  {Pember  v.  Mathers,  1779,  1  Bro.  C.  C.  52 ;  28  E.  R.  979),  even 
though  the  vendor  is  an  executor  or  trustee  in  bankruptcy  {Ex  parte 
Buxton,  1880,  15  Ch.  D.  289).     A  purchaser  of  freeholds  subject  to 
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restrictive  covenants  must  enter  into  a  similar  covenant  of  indemnity 
{Moxhay  v.  Inderwick,  1863,  1  De  G.  &  S.  708);  and  as  to  the  form  of 
such  covenant,  see  In  re  Poole  &  Clarke,  [1904]  2  Ch.  173;  and  Karris 
v.  Boots,  etc.,  Ltd.,  ibid.  p.  376.  The  purchaser  of  an  equity  of  redemption 
should  expressly  covenant  to  indemnify  the  vendor  in  respect  of  the 
mortgage  debt  and  covenants  ( Waring  v.  Ward,  1802,  7  Ves.  332 ; 
32  E.  R.  136 ;  5  R.  R.  130).  The  purchaser  of  a  reversion  apart  from 
special  agreement  to  the  contrary  should,  semble,  covenant  to  indemnify 
the  vendor  against  succession  duty  (see  Dart,  V.  &  P.,  580 ;  In  re  Lang- 
ham,  1890,  39  W.  R.  156 ;  Key  and  Elphinstone's  Precedents,  7th  ed., 
p.  437?i.).  But  this  possibly  does  not  apply  on  a  sale  by  the  tenant  for 
life  and  remainderman  together  {In  re  Cooper  and  Allan,  1876,  4  Ch.  D. 
802;  Davidson,  4th  ed.,  vol.  ii.,  part  i.  253,  313). 

(/)  He  must,  upon  completion,  take  possession  of  the  property  so  as  to 
relieve  the  vendor  from  all  future  liabilities  incident  to  the  ownership  (Fry, 
S.  P.,  s.  1396). 

{g)  He  must,  like  the  vendor,  do  all  things  necessary  for  completion 
within  the  time  agreed  upon,  or,  if  none,  within  a  reasonable  time  (see 
separate  note  below). 

Incidentally  as  to  the  necessity  of  registering  the  conveyance  in 
certain  cases,  see  below. 

VII.  Time  for  Completion. 

As  a  general  rule,  the  time  for  delivering  the  abstract,  sending  in 
requisitions,  and  final  completion  is  specially  limited  by  the  contract  of 
sale.  If  no  such  time  is  specified,  a  reasonable  time  is  allowed  in  every 
case.  Time  is  not  of  the  essence  of  the  contract  unless  made  so  (a) 
by  express  condition  (Fry,  S.  P.,  s.  1076),  or  (b)  by  implication  from  the 
nature  of  the  subject-matter  or  circumstances  of  the  contract  (ibid., 
ss.  1079-1086),  or  (c)  by  subsequent  notice  after  unreasonable  delay 
(ibid.,  ss.  1092-1099).  In  any  case,  if  the  vendor  fails  to  deliver  his 
abstract  within  the  time  agreed  upon,  the  purchaser  need  not  deliver  his 
requisitions  within  the  limited  time  (Southby  v.  Hutt,  1837,  2  Myl,  &  Cr. 
207,  211 ;  40  E.  R.  619 ;  45  R.  R.  26).  As  to  the  rules  governing  con- 
ditions as  to  time,  see  Conditions  of  Sale  ;  Time  ;  Fry,  S.  P.,  chap.  25 ; 
and  see  Farrer,  Conditions  of  Sale,  notes  as  to  "  General  Conditions," 
4  and  5. 

VIII.  Costs  and  Expenses  Incident  to  Completion  of  the  Sale. 

It  is  convenient  to  consider,  under  a  separate  head,  the  question  of 
the  respective  liability  of  the  vendor  and  purchaser  to  bear  the  costs 
involved  in  completing  the  sale.  The  chief  rules,  apart  from  special 
conditions,  are  as  follows : — The  cost  of  furnishing  a  proper  abstract  of 
title  is  borne  by  the  vendor  (Dart,  V.  &  P.,  316;  In  re  Johnson  and 
TvMin,  1885,  30  Ch.  D.  42;  In  re  Stamford,  etc..  Banking  Co.  and 
Knight,  [1900]  1  Ch.  287). 

But  on  a  sale  to  a  company  under  the  Lands  Clauses  Consolidation  Act, 
1845,  the  costs  of  all  abstracts  and  attested  copies,  and  of  deducing  the 
title  to  the  property,  and  of  all  conveyances  as  well  on  the  part  of  the 
vendor  as  the  purchaser,  are,  in  the  absence  of  a  condition  to  the  contrary, 
borne  by  the  company  (s.  82 ;  and  see  In  re  Burdekin,  [1895]  2  Ch.  136). 

The  vendor  must  bear  the  expense  of  getting  in  all  actual  out- 
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standing  estates  and  discharging  incumbrances  {In  re  Moody  and  Yates, 
1885,  30  Ch.  D.  344).  The  vendor  is  bound  to  pay  the  expense  of 
stamping  all  title-deeds  not  properly  stamped,  including  even  a  dis- 
charged mortgage  {Whiting  v.  Loames,  1881,  17  Ch.  D.  10;  Coleman  v. 
Coleman,  1898,  79  L.  T.  66;  but  see  Ex  parte  Birkheck  Freehold  Land  Society, 
1883,  24  Ch.  D.  119).  And  as  regards  deeds  executed  after  the  16th 
May  1888,  this  liability  exists  even  if  there  is  a  stipulation  to  the  con- 
trary (see  Stamp  Act,  1891,  s.  117).  ^j  the  Vendor  and  Purchaser  Act, 
1874,  s.  2,  r.  4,  as  regards  covenants  for  production  which  the  purchaser 
can  legally  require  (and,  semble,  the  usual  acknowledgment  and  under- 
taking which  is  the  modern  equivalent  of  the  old  covenant),  the 
purchaser  must  furnish  them  at  his  own  expense,  but  the  vendor  must 
bear  the  cost  of  perusal  and  execution  on  behalf  of  and  by  himself,  and 
on  behalf  of  and  by  necessary  parties  other  than  the  purchaser.  Tlie 
expense  of  registering  any  unregistered  deeds  forming  part  of  the  title 
also  seems  to  pertain  to  the  vendor. 

The  expense  involved  in  perusing  and  answering  purchaser's 
requisitions,  in  the  production  of  deeds,  etc.,  in  his  possession,  and  in  the 
perusal  and  execution  of  the  conveyance  by  all  necessary  parties  {In  re 
Sander  and  Walford,  1900,  83  L.  T.  316)  is,  of  course,  borne  by  the 
vendor ;  and  similarly  the  cost  of  investigating  and  approving  the  title, 
and  preparing,  stamping,  and  registering  the  conveyance  is  borne  by  the 
purchaser. 

Finally,  it  is  to  be  observed  that  by  the  Conveyancing  Act,  1881, 
s.  3,  subs.  6,  it  is  now  provided  that  the  "  expenses  of  the  production 
and  inspection  of  documents  of  title  not  in  the  vendor's  possession,"  and 
of  "  all  journeys  incidental  to  such  production  or  inspection,"  and  the 
expenses  of  searching  for,  procuring,  making,  verifying,  and  producing  all 
certificates,  declarations,  evidences,  and  information  not  in  the  vendor's 
possession,  if  required  by  the  purchaser,  "  either  for  verification  of  the 
abstract,  or  for  any  other  purpose,"  and  also  the  expense  of  copies  of 
deeds  retained  by  the  vendor,  shall,  unless  the  contrary  is  agreed 
(subs.  9),  be  borne  by  the  purchaser.  As  already  stated,  this  does  not 
extend  to  relieve  the  vendor  from  the  cost  of  furnishing  a  proper 
abstract,  whether  the  deeds  are  in  his  possession  or  not.  But  it  throws 
on  the  purchaser  the  cost  of  producing  all  documents  not  in  the  vendor's 
possession,  even  the  deed  forming  the  root  of  title  {In  re  Stuart  and 
Olivant's  Contract,  [1896]  2  Ch.  328),  or  deeds  in  the  hands  of  a  mortgagee 
on  a  sale  free  from  incumbrances  {In  re  Willett  and  Argenti,  1889,  60 
L.  T.  735),  provided  the  production  is  for  the  purpose  of  verification 
of  or  information  as  to  title ;  but  the  section  does  not  modify  the  duty 
of  the  vendor  upon  completion,  at  his  own  expense,  to  hand  over  to  the 
purchaser  all  title-deeds  in  his  possession  or  power  (see  Duthy  and 
Jesson's  Contract,  [1898]  1  Ch.  419). 

IX.  Sales  by  Order  of  the  Court. 

These  require  some  special  consideration,  as  they  are  subject  in  cer- 
tain respects  to  exceptional  rules. 

1.  As  to  when  the  Court  has  Jurisdiction  to  Order  a  Sale. — There  is 
no  inherent  jurisdiction  in  the  Court  to  decree  a  sale  of  land.  Where 
such  power  exists  it  is  statutory.  The  cases  in  which  there  is  a  statu- 
tory power  are  as  follows: — (a)  Under  the  Partition  Acts,  1868  and 
1878.     See  as  to  this,  Pitt  v.  Jones,  1880,  5  App.  Cas.  651 ;  Drinhwater 
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V.  Raicliffe,  1875,  L.  R.  20  Eq.  528,  and  see  ante,  article  Partition.  It  is 
not  now  necessary  that  all  persons  interested  should  be  parties  to  the  pro- 
ceedings, if  the  Court  dispenses  with  service  upon  them.  For  forms  of 
order,  see  Seton's  Judgvunts  and  Orders,  6th  ed.,  chap.  xlvi.  (h)  Under 
the  Conveyancing  Act,  1881,  s.  25,  the  Court  may  order  a  sale  of  the 
mortgaged  property  (1)  in  a  redemption  action  on  the  application  of  any 
person  entitled  to  redeem,  and  (2)  in  any  action  upon  the  mortgage  upon 
the  request  of  any  person  interested.  In  the  former  case  the  order 
issues  as  of  right ;  in  the  latter,  at  the  discretion  of  the  Court.  (See 
Mortgage.)  (c)  Under  the  Settled  Estates  Act,  1877,  s.  16,  the  Court 
may  order  a  sale,  and  the  power  is  not  affected  by  the  Settled  Land 
Acts,  and  may  still  occasionally  be  resorted  to  (see  In  re  Hall  Dares 
Contract,  1882,  21  Ch.  D.  41).  (d)  Under  the  Trustee  Act,  1893,  s.  44, 
in  certain  special  cases,  (e)  Under  the  Judgment  Act,  27  &  28  Vict. 
c.  112,  s.  4.  (/)  Sales  of  lunatic's  land  under  the  Lunacy  Act,  1890 
(see  above),  (g)  Under  the  Rules  of  the  Supreme  Court,  Order  51,  r.  1, 
"  if,  in  any  cause  or  matter  relating  to  any  real  estate,  it  shall  appear 
necessary  or  expedient  that  the  real  estate  or  any  part  thereof  should 
be  sold,  the  Court  or  a  judge  may  order  the  same  to  be  sold"  (see 
Annual  Practice,  and  the  notes  to  Order  51).  The  application  is  by 
summons  in  chambers.  See  R.  S.  C,  Order  55,  r.  2  (14) ;  and  for  forms, 
see  Daniell,  C.  F.,  5th  ed..  Forms,  1282  et  seq.  As  to  the  special  case  of 
sale  in  a  debenture-holder's  action,  see  Order  51,  r.  1  b,  and  see  In  re 
Crigglestone  Coal  Co.,  [1906]  1  Ch.  523. 

By  sec.  70  of  the  Conveyancing  Act,  1881,  it  is  provided  that  a  sale 
under  an  order  of  the  Court  under  any  statutory  or  other  jurisdiction 
shall  not,  as  against  the  purchaser,  be  invalidated  on  the  ground  of  want 
of  jurisdiction,  or  of  want  of  any  concurrence,  consent,  notice,  or 
service,  whether  the  purchaser  has  notice  of  any  such  want  or  not  (see 
Mostyn  v.  Mostyn,  [1893]  3  Ch.  376;  Jones  v.  Barnett,  [1900]  1  Ch.  370). 

2.  As  to  the  Conduct  of  the  Sale. — When  the  order  for  sale  has  been 
made,  all  further  directions  as  to  the  manner  in  which  the  sale  is  to  be 
conducted,  and  as  to  payment  into  Court  and  investment  of  the  purchase 
money,  will  be  given  on  summons  in  chambers  (R.  S.  C,  Order  55,  r.  2 
(14)).  The  sale  is  usually,  but  not  necessarily,  by  public  auction.  As 
to  mode  of  sale  generally,  see  R.  S.  C,  Order  55,  r.  1  a.  As  regards  the 
preparation  of  the  abstract  and  conditions  of  sale,  and  fixing  a  reserve 
price,  see  R.  S.  C,  Order  51,  rr.  2,  3,  and  7-13.  The  Court  appoints  a 
person,  usually  the  plaintiff,  to  have  the  conduct  of  the  sale  (see  Dean  v. 
Wilson,  1878,  10  Ch.  D.  136).  Such  person  cannot  bid  at  the  auction. 
A  party  to  the  action  can  only  bid  by  leave  of  the  Court.  As  to  the 
duties  of  a  purchaser  to  disclose  to  the  Court  material  information 
as  to  the  property,  see  Boswell  v.  Coaks,  1883,  23  Ch.  D.  302.  The 
result  of  the  sale  is  verified  by  the  affidavit  of  the  auctioneer,  and 
certified  by  the  Master,  and  the  certificate  is  filed  (see  Order  51,  rr.  6 
and  6  a). 

3.  As  to  the  Completion  of  the  Purchase. — The  purchase  money  is  paid 
into  Court  to  the  credit  of  the  action  (Order  51,  r.  3  a),  or  under  the 
Settled  Estates  Act,  to  trustees  approved  by  the  Court.  Payment  in 
relieves  the  purchaser  from  all  further  liability  to  see  to  its  application. 
The  order  for  sale  operates  to  bind  all  equities,  and  obviates  the  necessity 
of  the  concurrence  in  the  conveyance  of  all  persons  having  merely  equit- 
able interests  {Cottrell  v.  Cottrell,  1866,  L.  R.  2  Eq.  330).  But  it  does 
not  pass  the  legal  estate,  and  this  must  therefore  be  got  in  for  the 
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benefit  of  the  purchaser  either  by  all  necessary  parties  joining  to  convey, 
or  by  means  of  a  vesting  order,  or  its  equivalent,  except  perhaps  in  two 
cases,  i.e.  (1)  where  a  dry  legal  estate  is  outstanding  in  an  infant  {Free- 
land  V.  Pearson,  1869,  L.  R,  7  Eq.  246),  and  (2)  in  a  decree  for  rectification 
of  a  deed  where  property  has  been  omitted  (White  v.  White,  1872,  L.  R. 
15  Eq.  247).  The  form  of  conveyance  is  sometimes  settled  by  the  judge. 
If,  however,  the  title  proves  bad,  or  on  any  other  ground  which  would 
justify  rescission  in  the  case  of  an  ordinary  sale,  the  purchaser  can  apply 
by  summons  for  his  discharge  from  the  contract,  and  is  thereupon  en- 
titled to  the  return  of  his  deposit  with  interest,  and  (usually)  to  be  paid, 
out  of  the  fund  in  Court  or  otherwise,  his  costs,  charges,  and  expenses  of 
investigating  the  title  {In  re  Banister,  1879, 12  Ch.  D.  131).  See  further. 
Sale  by  the  Coukt.  And  see  generally  on  the  subject,  Dart,  V.  &  P., 
chap,  xix.,  and  Daniell's  Chancery  Practice,  chap.  xvi.  s.  3  (17). 

X.  Remedies  of  the  Parties. 

1.  Of  the  Vendor. — The  various  remedies,  direct  and  indirect,  open 
to  the  vendor  may  be  summarised  as  follows : — 

(a)  The  summary  remedy  by  summons  under  the  Vendor  and  Pur- 
chaser Act,  1874  (see  below). 

{h)  Action  for  Specific  Performance. — This  has  been  fully  dealt  with 
in  the  article  on  Specific  Performance.  As  to  consequential  relief,  see 
Fry,  aS'.  p.,  ss.  1170-1183,  and  Olde  v.  Olde,  [1904]  1  Ch.  35;  Grijiths  v. 
Vezey,  [1906]  1  Ch.  796.  In  the  case  of  compulsory  sales  under  statutory 
powers  a  mandamus  will  lie  (Fry,  >S'.  P.,  s.  135). 

(c)  Action  to  Enforce  Vendor's  Lien. — See  above.  Effects  of  the  Con- 
tract (/), 

{d)  Action  to  Recover  the  Price. — This  is  a  common-law  action  of  debt. 
The  vendor  must  have  first  performed  his  part  of  the  agreement,  and 
must  show  readiness  and  willingness  "  punctually,  exactly,  and  literally  " 
to  complete  it  (see  Ellis  v.  Rogers,  1884,  50  L.  T.  660;  Duke  of  St. 
Allans  V.  Shore,  1789,  1  Black.  H.  270,  but  dist.  Dicker  v.  Jackson,  1848, 
6  C.  B.  103),  An  action  by  the  vendor  for  specific  performance  in  effect 
involves  an  action  for  the  price.  In  such  case  the  vendor  obtains  on 
motion  in  the  action  an  order  fixing  a  definite  time  and  place  for 
payment,  and  on  default  a  writ  of  sequestration  or^.  fa.  may  issue  (Fry, 
S.  P.,  s.  1172). 

(e)  Action  for  Damages  for  Breach. — This  is  also  a  common-law 
remedy,  but  now  in  actions  for  specific  performance  the  Court  can  give 
damages — (1)  under  Lord  Cairns's  Act,  in  substitution  for  or  in  lieu  of 
specific  performance  where  there  is  a  case  for  specific  performance; 
(2)  under  the  Judicature  Acts,  even  where  there  is  no  case  for  specific 
performance ;  and  (3)  under  both  the  above-mentioned  Acts,  in  addition 
to  specific  performance  (see  Elmore  v.  Pirrie,  1887,  57  L.  T.  N.  S.  333  ; 
and  generally  Fry,  S.  P.,  ss.  1298-1315).  There  is  the  same  necessity  for 
the  vendor  to  show  his  readiness  and  willingness  to  complete.  As  to 
the  measure  of  damages,  under  ordinary  circumstances  it  would  be  the 
expenses  incurred  in  preparing  for  the  sale,  and  the  difference  between 
the  price  agreed  and  the  price  it  would  probably  fetch  if  resold  (see  'per 
Brett,  J.,  Essex  v.  Daniell,  1875,  L.  R.  10  C.  P.  538,  553 ;  Fry,  S.  P.,  s.  72). 
As  to  recovery  of  loss  on  actual  resale,  see  below. 

(/)  Resale  and  Recovery  of  Loss  thereupon. — There  is  usually  a  special 
condition  as  to  this,  but  in  the  absence  of  one,  the  vendor,  in  default  by 
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the  purchaser,  would  be  entitled  alternatively  either  to  retain  the  deposit 
or  to  resell  and  to  recover  any  deficiency  in  price,  and  the  expenses 
from  the  purchaser  (see  Palmer  v.  Temple,  1839,  9  Ad.  &  E.  508  ;  Noble 
V.  Edwards,  1877,  5  Ch.  D.  378).  And  even  if  by  special  condition  both 
remedies  are  concurrent,  the  deposit  would  be  set  off  against  the 
damages  (Ockenden  v.  Henley,  El.  B.  &  E.  485).  If  the  resale  result  in  a 
surplus,  the  original  purchaser  cannot  call  for  an  account  {Ex  farte 
Hunter,  1801,  6  Ves.  94,  97).  A  resale  precludes  an  action  for  the 
original  purchase  money  (Dart,  V.  &  P.,  p.  180).  It  is  not  quite  clear 
whether  a  tender  of  conveyance  is  a  condition  precedent  to  the  right  to 
resell,  but  this  is  usually  expressly  negatived  by  the  conditions. 

{g)  Retention  of  Deposit. — If  any  deposit  has  been  paid  in  pursuance 
of  the  agreement,  it  is  treated  as  a  security  for  due  performance  by  the 
purchaser,  and  on  default  by  him  amounting  to  a  repudiation  of  the 
contract  (even  in  the  absence  of  express  stipulation),  he  forfeits  the 
deposit  (Ery,  ^S*.  P.,  s.  1478).  In  such  case,  if  the  vendor  afterwards 
resells,  the  purchaser  cannot  recover  the  deposit  even  if  no  loss  results, 
and  even  though  he  subsequently  discovers  that  the  vendor  had  no 
title,  provided  in  the  latter  case  that  the  purchaser  had  accepted  the 
title,  and  the  resale  was  caused  by  his  default  (see  Howe  v.  Smith,  1884, 
27  Ch.  D.  89 ;  So]per  v.  Arnold,  1889,  14  App.  Cas.  429 ;  but  see  Jackson 
v.  De  Kadich,  [1904]  W.  K  168 ;  Griffiths  v.  Vezey,  [1906]  1  Ch.  796). 

{h)  Bight  to  Rescind  and  to  Enforce  Rescission  hy  Action. — The  right  to 
rescind  may  arise  from  a  number  of  different  causes,  which  may  be 
roughly  classified  as  follows : — (1)  Under  a  subsequent  mutual  agree- 
ment, express  or  implied,  between  the  parties ;  (2)  in  the  exercise  of  an 
optional  right  to  rescind,  conferred  on  one  or  both  the  parties  by  express 
condition  in  the  original  contract ;  (3)  implied  by  law  in  one  party  in 
case  of  fraud,  misrepresentation,  or  default  by,  or  impossibility  of  per- 
formance induced  by,  the  other  party ;  (4)  want  of  mutuality  on  the 
part  of  the  other  party  (see  Bellamy  v.  Bebenham,  [1891]  1  Ch.  413 ;  and 
Fry,  S.  P.,  s.  1069) ;  and  (5)*on  the  ground  of  mistake  in  relation  to  the 
contract  {Torrance  v.  Bolton,  1872,  L.  R.  8  Ch.  118).  It  is  unnecessary 
to  consider  these  in  detail  in  this  place.  They  are  elaborately  examined 
by  Fry,  S.  P.,  ss.  1020-1070 ;  and  as  regards  the  very  important  class 
(2)  of  cases  of  rescission  under  special  conditions,  see  the  article  on 
Conditions  of  Sale,  and  the  authorities  there  referred  to.  As  regards 
the  vendor,  the  most  usual  and  important  condition  of  this  kind  is  the 
one  for  rescission  in  case  the  purchaser  shall  make  any  objection  or 
requisition  which  the  vendor  shall  be  unwilling  or  unable  to  comply 
with  (see  Fry,  ss.  1045  et  seq. ;  and  see  Jackson  and  Hadens  Contract, 
[1906]  1  Ch.  412).  If  necessary,  an  action  may  be  brought  for  a 
declaration  of  the  vendor's  right  to  rescind  (though  this  is,  semUe,  not 
now  necessary),  and  the  delivery  up  of  the  contract  for  cancellation. 

{i)  Action  to  recover  possession  of  the  premises,  upon  rescission,  in 
case  the  purchaser  has  been  previously  let  into  possession. 

{j)  An  action  for  rent  as  for  use  and  occupation  will  lie  against  the 
purchaser  if  he  continues  to  occupy  the  premises  after  the  contract  has 
been  properly  rescinded  {Howard  v.  Shaw,  1841,  8  Mee.  &  W.  118;  58 
R.  R.  641 ;  Dart,  V.  &  P.,  p.  1000). 

{k)  Action  to  recover  the  title-deeds  will  lie  against  the  purchaser  under 
certain  circumstances  if  he  refuses  to  carry  out  the  contract,  i.e.  where 
they  have  been  delivered  to  him  to  prepare  the  conveyance  {Parry  v. 
Erarne,  1801,  2  Bos.  &  Pul.  451 ;  5  R.  R.  651 ;  Dart,  V.  &  P.,  999). 
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(Z)  Action  upon  the  purchaser's  covenards  (if  any)  contained  in  the 
conveyance. 

2.  Remedies  of  the  Purchaser. — The  various  remedies  open  to  the 
purchaser  are  as  follows : — 

(«)  Summary  remedy  under  the  Vendor  and  Purchaser  Act,  1874  (see 
below). 

(h)  Action  for  specific  performance  and  consequential  relief.  See  article 
on  Specific  Performance. 

(c)  Action  for  damages  for  hreach  of  contract.  This  is  a  common-law 
action.  Damages  can,  however,  now  be  claimed  in  lieu  of  or  in  addition 
to  specific  performance  (see  above).  As  a  condition  precedent  of  bringing 
the  action,  the  purchaser  should  prepare  and  tender  a  conveyance,  and 
show  that  he  is  ready  and  willing  to  pay  the  purchase  money  (Baxter  v. 
Lewis,  1800,  For.  61 ;  Poole  v.  Hill,  1840,  6  Mee.  &  W.  835 ;  55  R.  R.  805) ; 
but  no  tender  of  conveyance  is  necessary  (1)  where  the  vendor  by  wrong- 
ful resale  has  precluded  himself  from  fulfilling  his  contract,  or  (2)  fails 
to  make  a  good  title,  or  (3)  does  not  adduce  any  title  at  all  (see  Dart, 
V.  <fe  P.,  p.  1001).  As  regards  the  measure  of  damages,  there  are  two  dis- 
tinct classes  of  cases.  First,  according  to  the  rule  in  Flureau  v.  Thomhill, 
2  Black.  W.  1078,  confirmed  by  the  House  of  Lords  in  Bainy.  Fothergill, 
1873,  L.  R.  7  H.  L.  158,  where  a  vendor  is  bond  fide  unable  to  make  a 
good  title,  and  for  that  reason  is  unable  to  complete  at  all,  or  unduly 
delays  completion  {Bowe  v.  London  School  Board,  1887,  36  Ch.  D.,  at 
p.  623),  the  purchaser  cannot  recover  damages  for  the  loss  of  his  bargain, 
but  only  his  expenses  incurred  in  relation  to  the  attempted  purchase 
(see,  however,  the  two  exceptional  cases  of  Wall  v.  City  of  London  Real 
Property  Co.,  1887,  35  Ch.  D.  519,  and  Boyal  Bristol,  etc.  v.  Bomash,  1887, 
35  Ch.  D.  390).  Such  expenses  would  include,  in  addition  to  the  recovery 
of  the  deposit  (as  to  which  see  below) — (a)  All  proper  and  reasonable 
expenses  of  investigating  the  title,  or  otherwise  in  relation  to  the  contract, 
including  the  expenses  of  preparing,  stamping,  and  executing  the  agree- 
ment, of  verifying  the  abstract,  making  necessary  searches,  and  preparing 
the  conveyance,  (b)  Interest  upon  his  purchase  money,  if  it  has  been 
lying  idle  in  anticipation  of  completion,  and  the  vendor  has  had  notice 
of  the  fact  (Sherry  v.  Oke,  1835,  3  Dowl.  349,  361).  (c)  Possibly  any  other 
actual  loss  sustained  by  the  purchaser  in  consequence  of  the  vendor's 
default,  provided  that  the  loss  was  one  the  risk  of  which  the  vendor  had 
notice  of,  and  must  have  contemplated  as  one  of  the  natural  conse- 
quences of  breach.  See  Boyal  Bristol  Building  Society  v.  Bomash,  1887, 
35  Ch.  D.  390.  But  the  authority  of  this  decision  is  doubtful.  See  Dart, 
V.  &  P.,  997. 

Secondly. — Where  the  breach  of  contract  results  from  the  refusal  or 
wilful  neglect  of  the  vendor  to  complete,  and  d  fortiori  from  fraud  on  his 
part  (see  below),  the  purchaser  is  entitled,  in  addition  to  the  above,  to 
substantial  damages  for  loss  of  his  bargain  (see  Fngell  v.  Fitch,  1869,  L.  R. 
4  Q.  B.  659 ;  Day  v.  Singleton,  [1899]  2  Ch.  320 ;  Jones  v.  Gardiner,  [1902] 
1  Ch.  191).  Primd  facie,  the  measure  would  be  the  difference  between 
the  contract  price  and  the  market  price  at  the  time  of  breach,  i.e.  at  the 
time  fixed  for  completion.  It  may,  however,  include  any  other  damages 
"  which  may  be  reasonably  supposed  to  have  been  in  the  contemplation 
of  the  parties  as  likely  to  arise  "  from  breach  of  the  contract. 

(d)  Rescission  of  the  Contract. — The  same  principles  apply  here  as  in 
actions  by  the  vendor  for  rescission  (see  above).  Where  the  ground  of 
rescission  is  something  other  than  the  fraud  or  wilful  default  or  refusal 


VENDOR  AND  PUKCHASER  463 

of  the  vendor  to  complete,  only  damages  of  a  compensatory  nature  can 
be  obtained,  and  not  damages  for  loss  of  bargain  (cp.  Adam  v.  JSfewhigging, 
1888,  13  App.  Cas.  308). 

(e)  Action  for  return  of  the  deposit,  and  any  part  of  the  purchase  money 
already  paid. — This  will  lie  in  any  case  in  which  the  purchase  goes  off 
otherwise  than  by  default  of  the  purchaser  (  Want  v.  Stallibrass,  1873, 
L.  R.  8  Ex.  175).  It  is,  of  course,  usually  claimed  as  ancillary  relief  in 
actions  for  rescission,  and  is  granted  either  on  counter-claim  or  as  of 
course,  where  an  action  by  the  vendor  to  enforce  his  rights  under  the 
contract  is  dismissed  {Brewer  v.  Broadwood,  1882,  22  Ch.  D.  105 ;  Whit- 
hread  &  Co.,  Ltd.  v.  Watt,  [1902]  1  Ch.  835).  Interest  at  the  rate  of  four 
per  cent,  upon  the  amount  is  usually  given,  except  where  the  deposit  is 
returned  in  cases  where  there  never  was  any  binding  contract  {Gosbell  v. 
Archer,  1835,  2  Ad.  &  E.  500;  41  R.  R.475).  "Where  the  deposit  .  .  . 
is  in  the  hands  of  the  auctioneer  (or  other  stakeholder)  at  the  time  when 
the  action  is  commenced,  and  is  a  large  sum,  the  purchaser  may  pro- 
perly make  the  auctioneer  a  party  to  the  action.  If  the  sum  is  small,  the 
auctioneer  ought  not  to  be  made  a  party  unless  and  until  he  has  refused 
to  pay  it  into  Court "  (Fry,  S.  P.,  ss.  267,  268,  and  1485).  A  distinction 
must,  however,  be  drawn  between  a  stakeholder  and  an  ordinary  agent 
for  the  vendor,  especially  in  cases  in  which  the  vendor's  solicitor  receives 
the  deposit  (see  Fry,  S.  P.,  s.  269). 

(/)  Action  to  enforce  Purchasers  Lien. — This  remedy  is  ancillary  to 
the  last.  The  object  is  to  obtain  a  declaration  of  lien  and  an  order  for 
sale  {Rose  v.  Watson,  1864,  10  H.  L.  C.  672;  11  E.  R.  1187;  Fry,  S.  P., 
s.  1484 ;  and  see  above  as  to  the  general  nature  of  the  lien). 

{g)  Action  of  Deceit. — This  is  the  ordinary  common-law  action  for 
damages  for  fraud  (see  Fraud  ;  see  Arkwright  v.  Newbold,  1881, 17  Ch.  D. 
301,  320 ;  Berry  v.  Peek,  1889,  14  App.  Cas.  337).  It  would  seem  that 
even  actual  completion  and  conveyance  would  not  oust  the  purchaser's 
right  to  bring  this  action,  which  indeed  may,  in  such  a  case,  well  be  the 
only  available  remedy  in  the  absence  of  an  express  stipulation  for  com- 
pensation after  conveyance  (see  Joliffe  v.  Baker,  1883,  11  Q.  B.  D.  255 ; 
Palmer  v.  Johnson,  1884,  13  Q.  B.  D.  351.  See  Cyprian  Williams,  V.  & 
P.,  pp.  932-933 ;  and  cp.  Seddon  v.  JY.-K  Salt  Co.,  Ltd.,  [1905]  1  Ch.  326). 

(h)  Action  for  recovery  of  Possession  of  the  Property. — After  conveyance, 
the  purchaser  would  have  the  ordinary  right  of  action  at  common  law  as 
against  the  vendor  or  any  third  person  in  possession  of  the  premises, 
subject,  of  course,  to  the  rights  of  lessees  or  any  other  person  having  a 
paramount  legal  title  to  possession  for  the  time  being. 

{i)  Action  to  recover  the  Title-Deeds. — This  would  follow  from  and  be 
correlative  with  the  purchaser's  right  to  the  legal  ownership  of  the  land 
{Harrington  v.  Price,  1831,  3  Barn.  &  Adol.  170 ;  37  R.  R.  374).  As  to 
cases  where  the  vendor  retains  title-deeds,  see  above,  Duties  of  the 
Vendor. 

(/)  Action  to  enforce  the  covenants  for  title,  and  any  other  special 
covenants  in  the  conveyance.  See  above  as  to  these  covenants.  Duties 
OF  the  Vendor.  The  burden  of  covenants  for  title  rests  on  the  covenantor 
and  his  representatives.  They  give  rise  to  a  merely  personal  obligation, 
and  are  never  binding  on  persons  as  assignees  of  any  particular  estate 
(Third  Report  of  the  Real  Property  Commissioners,  p.  52).  The  benefit 
runs  with  the  land  (Sugden,  V.  &  P.,  577 ;  and  Convey.  Act,  1881,  s.  7). 
The  ordinary  remedy  for  breach  of  the  covenants  is  damages  (see  Jenkins 
V.  Jones,  1882,  9  Q.  B.  D.  128 ;  Page  v.  Midland  Ely.  Co.,  [1894]  1  Ch.  11 ; 
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and  G.  W.  Bly.  v.  Fisher,  [1905]  1  Ch.  316) ;  but  as  regards  the  covenant 
for  further  assurance,  the  purchaser  may  in  certain  cases  obtain  specific 
performance  (see  Piatt  on  Covenants,  353). 

Summons  under  the  Vendor  and  Purchaser  Act,  1874,  s.  9. — This 
provides  a  summary  means  of  deciding  disputes  as  to  the  title  upon  a 
sale  of  land. 

A  vendor  or  purchaser  of  real  or  leasehold  estate  ...  or  their  repre- 
sentatives, may  at  any  time  .  .  .  apply  in  a  summary  way  to  a  judge  of 
the  Court  of  Chancery  in  England  in  Chambers,  in  respect  of  any 
requisitions  or  objections,  or  any  claim  for  compensation,  or  any  other 
question  arising  out  of  or  connected  with  the  contract  (not  being  a  ques- 
tion affecting  the  existence  or  validity  of  the  contract),  and  the  judge 
shall  make  such  order  upon  such  application  as  to  him  shall  appear  just, 
and  shall  order  how  and  by  whom  all  or  any  of  the  costs  of  and  incident 
to  the  application  shall  be  borne  and  paid. 

(See  generally,  Hood  and  Challis's  Conveyancing  and  Settled  Land  Ads, 
6th  ed. ;  Wolstenholme's  Conveyancing  Acts,  9th  ed. ;  and  Fry,  S.  P.,  ss. 
1135-1139.) 

The  following  points  require  special  notice : — 

The  procedure  is  by  originating  summons  (for  forms,  see  Marcy, 
Forms  of  Originating  Summons,  pp.  43,  44;  and  Daniell,  Forms, 
2289-2290). 

The  remedy  is  not  available  to  determine  a  question  as  to  the 
existence  or  validity  of  the  contract  in  its  inception  {In  re  Davis  and 
Cavey,  1889,  40  Ch.  D.  601 ;  but  see  and  distinguish  In  re  Hughes  and 
Ashley,  [1900]  2  Ch.  595) ;  but  this  does  not  extend  to  a  question  as  to 
a  notice  to  rescind  {In  re  Jackson  and  Woodburn,  1888,  37  Ch.  D.  44). 

The  matters  within  the  section  are  those  relating  to  (1)  "any 
requisitions  or  objections ; "  (2)  "  any  claim  for  compensation  "  {e.g.  In  re 
Turner  and  Skelton,  1879,  13  Ch.  D.  130) ;  and  (3)  "  any  other  question 
arising  out  of  or  connected  with  the  contract."  The  relief  obtainable  is 
{a)  a  declaration  as  to  the  precise  question  in  dispute,  e.g.  as  to  a  good 
title  being  shown ;  or  the  right  to  rescind,  etc. ;  (h)  any  consequential 
relief,  such  as  an  order  for  the  return  of  the  deposit  with  interest,  and 
payment  of  the  costs  of  investigating  the  title  {In  re  Hargreaves  and 
Thompson,  1886,  32  Ch.  D.  454,  but  dist.  In  re  Davis  and  Cavey,  supra), 
but  not  damages,  otherwise  than  in  the  shape  of  compensation  {In  re 
Wilson  and  Stevens,  [1894]  3  Ch.  546) ;  and  (c)  an  order  for  costs. 

The  Court  can  enforce  its  own  order,  upon  application  in  chambers 
{Thompson  v.  Binger,  1881,  W.  N.  p.  48).  As  to  appeals  from  an  order, 
see  R.  S.  C,  Order  58,  r.  15.  Under  certain  circumstances  an  action  to 
review  the  order  will  lie,  e.g.  by  way  of  counter-claim  to  a  subsequent 
action  for  specific  performance  {In  re  Scott  and  Alvarez,  [1895]  2  Ch. 
603 ;  In  re  Wallis  and  Barnard,  [1899]  2  Ch.,  at  p.  520). 

XI.  Conflict  of  Laws. 

The  English  Courts,  acting  in  personam,  have  jurisdiction  to  enforce 
a  contract  for  the  sale  of  foreign  as  well  as  English  land,  as  against  a 
person  who  is  in  England  {Penn  v.  Baltimore,  1750, 1  Ves.  444;  27  E.  R. 
1132.  See  Dicey,  Gonfiict  of  Laws,  2nd  ed.,  exception  to  rule  39,  pp. 
203-207).  The  capacity  to  deal  with  foreign  land  is,  in  proceedings 
in  our  own  Courts,  to  be  determined  by  the  lex  situs,  and  the  formalities 
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of  alienation  are  similarly  governed  (Dicey,  ibid.,  r.  141,  and  note  13, 
in  the  Appendix,  pp.  810-813 ;  Adams  v.  Clutterbuck,  1883,  10  Q.  B.  D. 
403).  The  interpretation  of  a  contract  with  regard  to  foreign  land  is, 
however,  probably  to  be  determined  not  necessarily  by  the  lex  situs, 
but  by  the  proper  law  of  the  contract,  though  this  would  primd  facie 
be  the  lex  situs  (Dicey,  ihid.,  p.  510).  All  questions  relating  to  the 
sale  or  devise  or  other  disposition  of  English  land  are  governed  by 
English  law  (Birtwhistle  v.  Vardill,  1840,  7  CI.  &  Fin.  895;  but  see 
and  consider  In  re  Clinton,  1903,  88  L.  T.  17). 

XII.  Registration  of  Title. 

As  to  this,  see  the  article  on  the  subject.  See  also  Dart,  V.  &  P.,  pp. 
697  et  seq.,  865  et  seq.,  and  chap.  xxii.  generally ;  W.  H.  Cover,  Advising 
on  Title,  chaps,  vii.  and  viii. ;  Smith  on  Yorkshire  Registries  Acts  ;  Brick- 
dale  and  Sheldon's  LaTid  Transfer  Acts,  2nd  ed. ;  and  see  the  Land 
Transfer  Act,  1897,  and  the  Rules  issued  under  it. 

[Authorities  Generally. — Preston  on  Conveyancing,  3rd  ed.  (1819- 
1829);  Ross  on  Vendors  and  Purchasers,  2nd  ed.  (1821);  Preston  on 
Abstracts  of  Title,  2nd  ed.  (1823-1824);  Sugden's  Vendors  and  Pur- 
chasers, 14th  ed.  (1862);  Dart  on  Vendors  and  Purchasers,  7th  ed. 
(1905);  Williams  on  Vendor  and  Purchaser  (1903-1906);  Farrer  on 
Conditions  of  Sale  (1902);  Clerke  and  Humphrey  on  Sales  of  Land 
(1885);  Fry  on  Specific  Performance,  4th  ed.  (1903) ;  W.  F.  Webster  on 
Conditions  of  Sale,  3rd  ed.  (1907) ;  W.  H.  Cover  on  Advising  on  Title, 
4th  ed.  (1905);  Seaborne  on  Vendors  and  Purchasers,  6th  ed.  (1904); 
the  notes  in  Davidson's  Prec.  Convey.,  vol.  i.,  5th  ed.  (1885),  vol.  ii. 
part  i.,  4th  ed.  (1877) ;  notes  in  Bythewood  and  Jarman's  Prec.  Convey., 
vols.  i.  (1884)  and  v.  (1888);  Hood  and  Challis  on  Conveyancing  and 
Settled  Land  Acts,  6th  ed.  (1901);  Wolstenholme's  Conveyancing  Acts, 
9th  ed.  (1905) ;  and  the  various  other  works  on  special  points,  to  which 
express  reference  has  been  made  in  the  course  of  the  above  article.] 


PRECEDENTS. 


I.  BOND  OF  INDEMNITY,  from  a  Vendor  to  a  Purchaser, 
against  the  Loss  of  Title  Deeds. 

KNOW  ALL  MEN  by  these  presents,  that  I  [obligor],  of, 
&c.,  am  bound  to  [obligee],  of,  &c.,  in  the  sum  £  ,  to  be  paid 

to  the  said  [obligee],  his  executors,  administrators,  or  assigns,  or  to 
his  or  their  attorney  or  attorneys  ;  For  which  payment  I  bind  myself 
by  these  presents ;  Sealed  with  my  seal.     Dated  the  day 

*  of  19     . 

Whereas  {recital  of  conveyance  by  obligor  to  obligee  of  certain  free- 
Recitaiof  holds) :  And  WHEREAS  the  title  deeds  and  writings  belonging  or 
deeds,  and  relating  to  the  said  freehold  messuages  and  hereditaments  are  lost 
lOT^d"^-  or  mislaid,  and  the  said  [obligor],  upon  the  treaty  for  the  sale  of  the 
^*^'  same  premises,  agreed  to  give  unto  the  said  [obligee]  in  respect  of 

the  same  deeds,  the  security  or  indemnity  of  the  bond  of  the  said 
Condition    [obUgor],  with  such  condition  as  is  hereinafter  expressed.     NOW, 
VOL.  XIY.  30 
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THEREFORE,  THE  CONDITION  of  the  above-written  bond  or 
obligation  is  such,  that,  if  at  any  time  or  times  the  several  title 
deeds  and  writings  belonging  or  relating  to  the  title  of  the  said 
premises,  and  specified  in  the  schedule  hereunder  written,  shall  be 
found,  and  the  said  [obligor],  her  heirs,  executors,  or  administrators, 
shall  deliver  or  cause  to  be  delivered  the  same  title  deeds  and 
writings  unto  the  said  [obligee],  his  heirs  or  assigns,  safe,  whole,  and 
uncancelled  ;  or  if  such  original  deeds  and  writings,  or  any  of  them, 
being  so  found,  shall  appear  to  be  in  the  custody  of  some  person  or 
persons  entitled  to  them  in  respect  of  other  property,  then  true 
and  attested  copies  of  such  deeds  and  writings,  together  with 
the  covenant  or  statutory  acknowledgment  and  undertaking  of  the 
same  person  or  persons,  for  the  production  and  safe  custody  of  the 
same  deeds  and  writings ;  all  such  copies,  covenants,  acknowledg- 
ments, and  undertakings,  as  aforesaid  being  respectively  made  and 
entered  into  at  the  expense  of  the  said  [obligor],  her  heirs,  executors, 
or  administrators ;  And  also,  if  the  said  [obligor],  her  heirs,  executors, 
and  administrators,  shall,  in  the  meantime  and  until  such  deeds  and 
writings  shall  be  found,  and  also  in  case  the  same  shall  appear  to  be 
finally  lost,  keep  indemnified  the  said  [obligee],  his  heirs,  executors, 
administrators,  and  assigns,  and  all  his  and  their  estates  and  effects 
whatsoever,  from  and  against  all  claims  and  demands,  evictions, 
molestations,  hindrance,  or  disturbance  whatsoever,  by  or  from  any 
person  or  persons  claiming  adversely  to  the  title  late  of  the  said 
[obligor],  and  by  her  meant  to  be  conveyed  to  the  said  [obligee],  in 
the  said  freehold  hereditaments  as  aforesaid,  for  or  by  reason  or 
means  of  the  want  or  non-production  of  the  same  title-deeds, 
evidences,  and  writings,  or  any  of  them,  Then,  and  in  such  respective 
case  as  aforesaid,  the  before-written  bond  or  obligation  shall  be  void, 
but  otherwise  shall  remain  in  full  force. 

The  Schedule  above  referred  to. 

II.  INDEMNITY  against  a  Rent-charge,  by  a  Grant  of  a  Power  of 
Distress  on  other  Lands. 

Parties.  THIS  INDENTURE,  &c.,  Between  [grantor],  of,  &c.,  of  the 

Recitals:     One  part,  and  [grantee],  of,  &c.,  of  the  other  part:  Whereas  the 

oia^ree-     said  [grantor],  being  seised  in  fee  simple  in  possession  of  a  certain 

sale;  messuage,  farm,  lands,  and  hereditaments,  called  ,  subject  to 

and  charged  with  the  payment  of  a  yearly  rent-charge  of  £  , 

created  by  an  indenture  dated,  &c.,  has  lately  agreed  to  sell  to  the 

said  [grantee]  a  certain  close,  containing  by  admeasurement  10  acres 

or  thereabouts,  parcel  of  the  said  farm,  and  the  inheritance  thereof 

in  fee  simple,  free  from  all  incumbrances,  at  or  for  the  price  or  sum 

of  £  :  And  whereas  in  pursuance  of  the  said  agreement, 

and  for  the  consideration  aforesaid,  by  an  indenture  bearing  even 

date  with,  but  executed  before  the  execution  of  these  presents,  and 

made  between  the  said  [grantoi-],  of  the  one  part,  and  the  said 

[grantee],  of  the  other  part,  the  same  close  or  parcel  of  land  and 

hereditaments  have  been  conveyed  unto  and  to  the  use  of  the  said 
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of  agree-  [grantee],  his  heirs  and  assigns  :  And  whereas,  upon  the  treaty  for 
grantee  the  purchase  aforesaid,  it  was  agreed  between  the  parties  hereto, 
power  of  that  the  said  [grantee],  his  heirs  and  assigns,  should  have  such  power 
dta^tre^'on  ol  entry  and  distress  upon  the  said  messuage,  and  upon  so  much 
part°of^'^     and  such  part  of  the  said  farm,  and  lands,  called  ,  as  are 

bv^w^f  "°*'  comprised  in  the  said  indenture  of  even  date  herewith,  as  is 
indemnity,  hereinafter  contained,  by  way  of  indemnity  against  the  payment  of 
Testatum,  the  said  rent-charge.  NOW  THIS  INDENTURE  WITNESSETH, 
that  in  further  pursuance  of  the  said  agreement,  and  in  considera- 
tion of  the  premises,  the  said  [grantor]  hereby  covenants  with  the 
Covenant  said  [grantee],  in  manner  following,  that  is  to  say ;  that  the  said 
rent-charge  yearly  rcnt-charge  of  £  shall  henceforth  be  exclusively 

exclusively  charged  upon  and  issuing  out  of  the  farm  and  hereditaments  men- 
■otoefpre^^  tioned  in  the  schedule  hereunder  written,  being  so  much  of  the  said 
mises.        messuage,  farm,  and  lands  called  ,  as  is  not  comprised  in 

the  said  indenture  of  even  date  herewith ;  And  further,  that  if,  at 
any  time  or  times  hereafter,  any  distress,  entry,  claim,  or  demand 
shall  be  made  or  levied  in  or  upon  any  part  or  parts  of  the  lands 
and  hereditaments  comprised  in  the  said  indenture  of  even  date  for 
recovering  payment  of  the  said  yearly  rent-charge  of  £  ,  or 

any  part  thereof.  Then  and  in  every  such  case  it  shall  be  lawful  for 
the  said  [grantee],  his  heirs  and  assigns,  to  enter  and  distrain  upon 
the  hereditaments  mentioned  in  the  schedule  hereunder  written,  or 
Tower  of  ^^Y  P^^t  thereof;  And  the  distress  and  distresses  then  and  there 
•distress.  made  to  take,  impound,  dispose  of,  or  otherwise  to  act  therein 
according  to  law,  in  the  same  manner  as  in  cases  of  distress  by  land- 
lords for  rent  reserved  upon  leases  for  years ;  To  the  intent,  that, 
by  the  means  aforesaid,  the  said  [grantee],  his  heirs  and  assigns,  may 
be  fully  paid  and  satisfied  all  and  singular  the  sums  and  sum  of 
money,  costs,  charges,  damages,  and  expenses,  which  he  or  they 
shall  or  may  have  incurred  or  sustained  by  reason  or  in  consequence 
of  such  distress,  entry,  claim,  or  demand  as  aforesaid,  or  any  action 
or  proceeding  for  recovering  payment  of  the  said  yearly  rent-charge 
of  jB  ,  or  otherwise  in  relation  thereto ;  and  also  the  costs, 

charges,  and  expenses  incident  to  or  attending  any  distress  or  dis- 
tresses made  and  levied  under  the  authority  of  these  presents. 
In  witness,  &c. 

The  Schedule  above  referred  to. 

III.  GRANT  of  a  Rent-Charge  in  Fee  ^  to  Trustees,  with  Powers 
of  Distress  and  Entry  by  Way  of  Indemnity  against  a  Rent- 
Charge  for  the  Benefit  of  certain  Purchasers ;  with  Proviso  for 
the  Cesser  of  the  Trusts.     Power  of  appointing  New  Trustees, 

THIS  INDENTURE,  made  the  day  of  ,  Be- 

Parties.  TWEEN  [grantor],  of,  &c.,  of  the  first  part ;  [purchxiser],  of,  &c.,  of  the 
Recitals:     second  part;  and  [grantees],  of,  &c.,  of  the  third  part:   Whereas 

of  will ; 

Mode  of  ^  -^  rent-charge  is  usually  created  by  way  of  use,  in  the  two  following 

creating  a    cases :  first,  where  the  land,  subject  to  the  rent,  is  limited  by  the  same 
rentrcharge.  (jegfj  .  ^^d  secondly,  where,  as  in  the  present  instance,  it  is  intended  that 
the  grantor  shall  not  be  personally  charged. 
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(recital  of  a  will  vesting  lands  in  the  grantor  in  fee,  upon  trust  to  he 
of  convey-    sold  uith  the  consent  of  cestui  que  trust) :  And  whereas  {recital  of  a 
ances  to      conveyance  of  a  messuage  by  the  grantor  to  purchaser) :  And  whereas 
"'^*^^'      the  messuages  and  hereditaments   respectively  comprised  in,  and 
intended  to   be   conveyed  by  the   hereinbefore  recited  indenture, 
together     with     the     messuage     and     hereditaments     hereinafter 
particularly   mentioned    (being   other   part    of    the  hereditaments 
devised  by  the  above-recited  will),  are  subject  to  a  yearly  rent- 
of  agree-     charge  of  £  :  And  whereas,  previously  to  the  completion 

todemnity.  of  the  aforesaid  sale,  it  was  agreed  between  the  said  [grantor]  and 
the  said  [purchaser],  that  the  said  yearly  rent  should  be  charged  on 
the  messuage  and  hereditaments  hereinafter  described,  with  their 
appurtenances,  exclusively  and  in  exoneration  of  the  messuages  and 
hereditaments  so  sold  to  the  said  [purchaser],  as  aforesaid ;  and  in 
order  thereto,  it  has  been  agreed  that  a  yearly  rent-charge  of  £        , 
to  be  issuing  and  payable  out  of  the  messuage  and  hereditaments 
hereinafter  described,  with  the  usual  powers  of  distress  and  entry 
for  enforcing  the  payment  thereof,  shall  be  limited  in  use  to  the 
said  [grantees],  their  heirs  and   assigns,  upon  and  for   the  trusts,, 
intents,  and  purposes  hereinafter   declared    concerning  the  same. 
Testatum.    NOW  THIS  INDENTURE  WITNESSETH,  that,  in  pursuance  of 
re^ujharge.  the  Said  agreement,  and  in  consideration  of  the  premises,  the  said 
[grantor],  as  beneficial  owner,  with  the  consent  and  at  the  request  of 
the  said  [purchaser]  (hereby  testified),  hereby  grants  and  conveys 
unto  the  said  [grantees]  and  their  heirs.  All  that,  &c.  [parcels] ;  Ta 
hold  the  said  messuage  or  tenement,  hereditaments,  and  all  and 
singular  other  the  premises  hereby  granted  and  conveyed,   with 
their  appurtenances,  UNTO  the  said  [grantees],  and  their  heirs,  TO' 
THE  uses,  upon  the  trusts,  and  for  the  intents  and  purposes  herein- 
after declared  and  contained  of  and  concerning  the  same,  that  is  to 
To  the        say ;  To  the  use  and  intent  that  the  said  [grantees],  their  heirs 
toey^may**  and  assigns,  may  henceforth  for  ever  hereafter  receive  the  yearly 
re=eive^  e  rent-chargc  of  £  ,  to  be  chargeable  upon,  and  issuing  out 

of  the  messuage  and  hereditaments  hereby  granted,  by  equal  half- 
yearly  payments  on  the  day  of  ,  and  the 
day  of  ,  without  any  deduction,  the  first  half-yearly  pay- 
ment of  the  said  rent-charge,  to  be  made  on  the  of 
Power  of  ,  next  ensuing:  And  [to  this  further  use  and  intent,. 
wafofuS.  that,  if  any  half-yearly  payment  of  the  said  rent-charge  oi  £  ^ 
or  any  part  thereof,  shall  be  unpaid  by  the  space  of  fourteen  days 
next  after  any  of  the  days  of  payment,  whereon  the  same  is  herein- 
before appointed  to  be  paid  as  aforesaid,  then  it  shall  be  lawful  for 
the  said  [grantees],  their  heirs  and  assigns,  into  and  upon  the  messuage 
and  hereditaments  hereby  granted  and  conveyed,  or  any  part  thereof, 
to  enter  and  distrain  for  the  same  rent-charge  of  £  ,  and  all 
arrears  thereof ;  and  the  distress  and  distresses  then  and  there  found 
to  take,  impound,  sell,  or  otherwise  dispose  of  according  to  due 
course  of  law,  in  the  same  manner  in  all  respects  as  landlords  are 
authorised  to  do  in  regard  to  distresses  for  arrears  of  rent  upon 
leases  for  years ;  To  the  intent  that  thereby  and  therewith  the  said 
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[grantees],  their  heirs  and  assigns,  shall  and  may  be  fully  paid  and 
satisfied  the  said  annual  sum  or  rent-charge  of  £  ,  and  all 

arrears   thereof,  or  so   much  thereof  as  shall  be  then   remaining 
due  and  unpaid,  and  all  costs,  charges,  and  expenses  whatsoever 
sustained  and  occasioned  by  the  non-payment  thereof :  ^  And  as  to 
the  messuage   and    hereditaments  hereby  granted   and  conveyed], 
subject  to  and  charged  with  the  payment  of  the  said  rent-charge, 
Lands         and  the  remedies  for  the  recovery  thereof.  To  THE  USE  OF  THE  SAID 
rent  to  the    [grantors],  their  heirs  and  assigns,  upon  the  trusts,  and  for  the  intents 
grantore^    and  purposcs,  and  under  and  subject  to  the  powers,  provisos  and 
upon  trust,  declarations,  upon,  for,  under  and  subject  to  which  the  same  messuage 
and  hereditaments  were  held  by  the  said  [grantor]  immediately  before 
the  execution  of  these  presents,  by  virtue  of  the  hereinbefore  in  part 
Declaration  recited  wiU  of  the  said  [testator].    And  it  is  hereby  agreed  and 
to  rent.        DECLARED,  That  the  said  [grantees],  their  heirs  and  assigns,  shall 
stand  seised  of,  and  interested  in,  the  rent-charge  of  £  herein- 

before limited  as  aforesaid,  upon  the  trusts  following,  that  is  to  say 
(after  paying  and  satisfying  and  reimbursing  themselves  all  costs, 
charges  and  expenses  attending  the  execution  of  the  trusts  of  these 
Upon  trust  presents);  Upon  trust,  and  in  order  that  the  said  rent-charge  of 
purchaser.   £  shall  henceforth  keep  indemnified  the  several  messuages, 

hereditaments  and  premises,  with  their  appurtenances,  so  sold  and 
conveyed  to  the  said  [purchaser],  as  hereinbefore  is  mentioned ;  and 
also  him  the  said  [purchaser],  his  heirs,  executors,  administrators  and 
assigns,  estates  and  effects,  from  and  against  the  said  yearly  rent  of 
£  ,  and  any  other  yearly  rents  to  which  the  said  messuages, 

hereditaments  and  premises  so  sold  and  conveyed  to  the  said  [pur- 
chaser], shall  appear  to  be  subject  and  liable,  and  all  arrears  and 
future   payments   thereof   respectively,  and   all   actions,  causes  of 
action,  costs,  damages,  charges  and  expenses  whatsoever,  for  or  in 
respect  of  the  same,  or  any  part  thereof  respectively,  or  in  anywise 
In  case  of     relating  thereto:  And  it  is  hereby  agreed  and  declared.  That  if, 
called  up"on  at  any  time  or  times  hereafter,  any  claim  or  demand  whatsoever 
reif*^    ®    in  respect  of  the  said  yearly  rent  oi  £  ,  or  any  other  yearly 

chMged!^  rents,  or  any  of  them,  or  any  arrears  or  future  payments  thereof 
respectively,  or  any  part  or  parts  thereof  respectively,  shall  be 
made  upon  the  several  messuages,  hereditaments  and  premises 
so  sold  and  conveyed  to  the  said  [purchaser],  as  hereinbefore  is 
mentioned,  or  any  of  them,  or  any  part  thereof  respectively,  or 
upon  the  said  [purchaser],  his  heirs,  executors,  administrators,  or 
assigns,  or  the  tenants  or  occupiers,  or  tenant  or  occupier,  for  the 
time  being  of  the  same  messuages  or  tenements,  hereditaments  and 
premises,  or  any  of  them,  or  any  other  person  or  persons  who  shall 
or  may  have  or  be  entitled  to  any  estate  or  interest  in  the  same 
premises,  or  any  part  thereof,  his,  her,  or  their  heirs,  executors,  or 
administrators ;  and  the  said  [purchaser],  his  heirs,  executors,  adminis- 
trators, or  assigns,  or  any  such  other  person  or  persons  as  aforesaid, 
shall,  by  reason  of  any  such  claim  or  demand,  or  any  act,  deed, 

^  The  insertion  of  powers  of  distress  or  entry  being  no  longer  necessary 
in  a  grant  of  a  rent-charge  the  clause  in  brackets  may  be  omitted,  if  desirea. 
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matter,  or  thing  relating  thereto,  pay  any  sum  or  sums  of  money,  or 
incur  or  sustain  any  costs,  charges,  damages,  or  expenses  whatsoever, 

tora^and*^^^"'  ^"^  ^"  ^^^  ^""^^  ^^^®'  ^^®  ^^^^  [grantees],  or  the  survivor  of 

satisfy  the    them,  or  the  heirs  of  such  survivor,  or  their  or  his  assigns,  shall, 

expenses,     with  and  out  of  the  said  yearly  rent-charge  of  £  ,  and  any 

arrears  thereof  which  shall  be  then  due,  levy  and  raise,  and  pay, 

discharge,  and  satisfy,  unto  the  person  or  persons  who  shall  have  so 

paid  such  sum  or  sums  of  money,  or  incurred  or  sustained  such  costs, 

charges,  damages,  or   expenses  as  aforesaid,  or  his,  her,  or  their 

executors  or  administrators,  all  the  said  sum  or  sums  of  money, 

costs,  charges,  damages,  or  expenses  which  shall  have  been  so  paid, 

or  incurred,  or  sustained  as  aforesaid  :  And  also  shall,  with  and  out 

of  the  same,  levy  and  raise,  and  retain  to  themselves  or  himself,  all 

their  or  his  costs  or  expenses  to  be  incurred  in  or  about  the  execution 

GrantoTB     of  the  aforesaid  trusts.     Provided  always,  and  it  is  hereby  agreed 

to  enjoy  %/     <j 

subject  to    and  declared.  That,   subject  and  without  prejudice  to  the  trusts 
for  in-        hereinbefore  declared  of  the  said  rent-charge  of  £  ,  the  said 

™"*  ^  [grantees],  their  heirs  or  assigns,  shall  permit  the  messuage  or  tene- 
ment and  other  hereditaments  hereby  conveyed,  to  be  held  and 
enjoyed,  and  the  rents  and  profits  thereof  to  be  received  and  taken 
by  the  said  [grantor],  his  heirs  and  assigns,  in  such  manner  as  if  the 
same  messuage  or  tenement,  hereditaments  and  premises  were  not 
subject  to  or  were  discharged  from  the  said  rent-charge  of  £ 
Proviso  for  PROVIDED  ALSO,  and  it  is  hereby  further  agreed  and  declared,  that 

cesser.  .  •         ,  r  ,  ,     , 

m  case  at  any  time  hereafter  the  owner  or  owners  of  the  messuage 
or  tenement  and  other  hereditaments  hereby  conveyed,  shall,  at  his, 
her,  or  their  proper  costs  and  charges,  procure  the  several  messuages 
or  tenements,  hereditaments  and  premises,  so  sold  and  conveyed  to 
the  said  [purchaser],  as  hereinbefore  mentioned,  to  he  eflFectually 
released  from  the  said  yearly  rent  of  £  ,  and  all  arrears  thereof, 

and  if  it  shall  at  any  time  hereafter  be  ascertained  that  no  other 
yearly  rent  or  rents  is  or  are  charged  or  chargeable  upon  the  same 
messuages  or  tenements,  hereditaments  and  premises,  or  any  of 
them.  Or  in  case,  by  any  other  means,  the  said  yearly  rent  of  £  , 
and  all  other  yearly  rents,  if  any,  which  are  now  charged  thereon, 
shall  cease  to  be  payable  out  of,  or  chargeable  upon  the  same 
messuages  or  tenements,  hereditaments  and  premises,  or  any  of 
them,  and  all  moneys,  if  any,  which  shall  then  have  become  raisable 
under  the  trusts  aforesaid,  shall  he  fully  paid  and  discharged.  Or,  in 
case  the  trusts  hereinbefore  declared  concerning  the  said  rent-charge 
of  j6  shall  otherwise  be  fully  satisfied,  or  become  unnecessary,  or 
incapable  of  taking  effect.  Then,  and  in  such  case,  and  immediately 
thereupon,  the  said  rent-charge  of  £  ,  and  all  powers  and 

remedies  for  enforcing  the  payment  thereof,  shall  cease  and 
determine. 

In  witness,  &c. 


deduction  ments  from  [J.  p.]  and  [R.  P.],  deceased  :  And  whereas  certain  of 
of  loss  of  the  deeds  and  writings  relating  to  and  showing  the  title  of  the  said 
agreement    [J-  ?•]  and  [R.  P.]  to  the  said  messuage  and  hereditaments  cannot 
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rV.  DEMISE  of  Freeholds  to  a  Trustee,  in  Trusts  to  indemnify 
the  Purchaser  of  other  Freeholds  against  the  Loss  of  Title  Deeds. 

THIS  INDENTURE,  made  the  day  of 

Parties.       BETWEEN  \yendor\  of,  &c.,  of  the  first  part ;  \^purchaser\  of,  &c.,  of 

the  second  part ;  and  [trustee'],  of,  &c.,  of  the  third  part :  Whereas 

Rec"tai  •      (recite  purchase  and  conveyance  to  purchaser  in  fee) :  And  whereas  the 

of  convey-    said  \vendor]  has  deduced  his  title  to  the  said  messuage  and  heredita- 

ance  and  ■-    .         -"^  ^    „  ,         .  ^„    „  -     .  ,        .  .         . 

deduct 

of  title 

of  loss 

deeds  I 

Bgreen 

demnity;     ^6  found,  and  it  has  been  agreed,  that  the  said  [vendor]  shall  demise 
unto  the  said  [trustee],  his  executors,  administrators,  and  assigns, 
the  hereditaments  hereinafter  demised,  upon  such  trusts,  by  way  of 
title  to  here- indemnity,  as  are  hereinafter  contained  (which  hereditaments  were 
dem^d!^    conveyed  unto  and  to  the  use  of  the  said  [vendor],  his  heirs  and 
assigns,  by  indenture  dated  the  day  of  ,  and 

TeHatmn.  expressed  to  be  made  between,  &c.).  NOW  THIS  INDENTURE 
WITNESSETH,  that,  in  pursuance  of  the  said  agreement,  and  in 
consideration  of  the  premises,  he  the  said  [vendor],  as  beneficial  owner, 
Demise.  hereby  demises  unto  the  said  [trustee],  his  executors,  administrators, 
Habendum  and  assigns.  All  [parcels].  To  HOLD  the  said  hereditaments  and 
yelre;  premises  unto  the  said  [trustee],  his  executors,  administrators,  and 
assigns,  henceforth,  for  the  term  of  one  thousand  years  from  the  day 
of  the  date  of  these  presents,  without  impeachment  of  waste,  in  trust 
intrust,  to  for  the  said  [vendor],  his  heirs  and  assigns,  until  the  said  [purchaser], 
^iTC™Mer.  bis  heirs  or  assigns,  shall  be  prejudiced  or  interrupted  in  the  quiet 
enjoyment  of  the  messuage  and  hereditaments  so  sold  and  conveyed 
to  him  and  them  as  aforesaid,  by  reason  or  on  account  of  the  said 
deeds  or  writings,  showing  the  title  of  the  said  [J.  P.]  and  [R.  P.], 
being  lost  or  mislaid,  or  of  the  want  or  defect  of  title  in  the  said 
[vendor]  to  the  messuage  and  hereditaments  so  sold  and  conveyed 
by  him  as  aforesaid ;  And  after  the  said  [purchaser],  his  heirs  or 
assigns,  shall  be  so  prejudiced  or  injured.  Then  upon  trust,  that  the 
said  [trustee],  his  executors,  administrators,  or  assigns,  shall,  from 
time  to  time,  by  and  out  of  the  rents  and  profits  of  the  heredita- 
ments hereby  demised,  or  by  mortgage  or  sale  thereof,  or  of  a  com- 
petent part  thereof,  for  all  or  any  part  of  the  said  term,  or  by 
bringing  actions  against  any  of  the  tenants  or  occupiers  of  the  said 
premises,  for  the  recovery  of  the  rents  then  in  arrear,  or  by  making 
entries  upon  the  said  premises  or  any  part  thereof,  or  by  all  or  any 
of  the  means  aforesaid,  or  any  other  means  whatsoever,  levy  and 
raise  all  such  sum  and  sums  of  money,  costs,  charges,  damages,  and 
expenses,  as  he  the  said  [purchaser],  his  heirs,  executors,  adminis- 
trators, or  assigns,  shall  pay  or  sustain,  or  which  to  him  or  them,  or 
any  of  them,  shall  be  occasioned  by  reason  or  on  account  of  the  said 
deeds  or  writings  being  lost  or  mislaid,  or  the  want  or  defect  of  titla 
in  the  said  [vendor],  to  the  messuage  and  hereditaments  so  sold  and 
conveyed  by  him  to  the  said  [purchaser],  his  heirs  and  assigns,  as 
aforesaid,  and  to  pay  all  the  residue  or  surplus  of  the  money  to  arisft 
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by  any  such  mortgage  or  sale,  and  which  shall  remain  after  answer- 
ing the  purposes   aforesaid,  unto   the  said  [vendor],  his  heirs  and 
Proviso  for  assigns,  for  his  and  their  use  and  benefit :  Provided  always,  that 
term  if        if   the  Said  [vendor],  his  heirs,  executors,  or  administrators,  shall, 
livered,  or    at  any  time  within  the  space  of  six  years,  to  be  computed  from  the 
sustaine^d^  day  of  the  date  of  these  presents,  produce  and  deliver  to  the  said 
yearerorif  [puTchttser],  his  hcirs  or  assigns,  the  deed  or  deeds,  or  writing  or 
ma^good-  writings,  under  which  the  said  [J.  P.]  and  [R.  P.],  deceased,  claimed 
or  derived  a  good  title  to  the  messuage  and  hereditaments  so  con- 
veyed to  the  said  [purchaser],  his  heirs  and  assigns ;  OR  in  case  the 
said  [purchaser],  his  heirs  and  assigns,  shall  not,  during  the  said  space 
of  six  years,  be  interrupted  or  disturbed  in  the  free  and  quiet  enjoy- 
ment of  the  messuage  and  hereditaments  so  purchased  by  him  as 
aforesaid,  by  any  person  or  persons  lawfully  claiming  or  to  claim  any 
right  or  title  thereto,  by,  from,  or  under  the  said  [vendor],  or  any  of 
his  ancestors,  or  any  person  or  persons  under  or  through  whom  he 
or  they  claimed  ;  OR  in  case  the  said  [purchaser],  his  heirs  or  assigns, 
being  in  anywise  injured  by  reason  or  means  of  the  loss  of  the  said 
deeds,  or   the  want  of  title  in  the  said  [vendor]  to  the   messuage 
and  hereditaments  so  sold  by  him  as  aforesaid,  the  said  [vendor],  his 
heirs,  executors,  and  administrators,  shall  satisfy  and  pay  unto  the 
said  [purchaser],  his  heirs  and  assigns,  all  such  loss  or  damage  as  he 
or  they  shall  so  suffer  or  sustain  therein  during  the  said  space  of  six 
years,  Then,  and  in  any  of  the  said  cases,  the  term  of  one  thousand 
Covenant  by  years  hereby  created  shall  absolutely  cease  and  determine.    And  the 
inde^fy.  said  [vendor]  hereby  covenants  with  the  said  [purchaser],  that  he  the 
said  [vendor],  his  heirs,  executors,  and  administrators,  or  some  or  one 
of  them,  will,  from  time  to  time  and  at  all  times  hereafter,  during 
the  space  of  six  years  from  the  day  of  the  date  of  these  presents, 
sufficiently  keep  indemnified  the  said  [purchaser],  his  heirs,  executors, 
administrators,  and  assigns,  and  the  messuage  and  hereditaments  so 
purchased  by  him  as  aforesaid,  and  all  other  his  messuages,  lands, 
tenements,    hereditaments,   goods,   chattels,   personal    estate,    and 
effects,   from  and   against   all   loss,  costs,  charges,   damages,    and 
expenses,  which  he,  they,  or  any  of  them  shall  bear,  pay,  suffer, 
sustain,  expend,  disburse,  be  at,  or  put  into,  for  or  by  reason  or 
means  of  the  said  deeds  being  lost  or  mislaid,  or  for  the  want  or 
defect  of  title  in  the  said  [vendor]  to  the  messuage  and  hereditaments 
so  sold  and  conveyed  by  him  to  the  said  [purchaser],  his  heirs  and 
Power  of     assigns,  as  aforesaid  :  Provided,  lastly,  that  the  power  of  appoint- 
fng  new      ing  new  trustees  of  these  presents  in  the  place  of  the  said  [trustee], 
trustees.      ^^  ^£  ^^^  trustees  hereafter  to  be  appointed  in  his  place,  shall  be 
exercisable  by  the  said  [purchaser],  his  heirs  or  assigns. 
In  witness,  &c. 

Venezuela,  United  States  of.— Area  and  Earlier 
History. — Venezuela  is  a  republic  of  South  America,  bounded  on  the 
west  by  that  of  Columbia  {q.v.),  on  the  south  by  Brazil,  and  on  the 
east  by  British  Guiana  {q.v.),  and  has  an  area  of  364,000  square  miles, 
or  three  times  as  large  as  the  United  Kingdom.  It  is  now  divided  into 
a  Federal  District,  13  States,  and  5  Territories. 
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The  Republic  was  formed  in  1830  by  secession  from  the  Free  State 
formed  by  Simon  Bolivar  within  the  Spanish  Colony  of  New  Granada. 
There  have  been  constant  revolutions  ever  since  the  foundation  of  the 
Republic.  By  the  Award  of  October  3,  1899  (Hertslet's  State  Papers, 
vol.  xcii.  p.  160)  the  boundary  between  the  Republic  and  British  Guiana 
was  settled. 

Constitution. — Under  the  Constitution  which  dates  from  April  27, 
1904,  the  executive  authority  is  vested  in  a  President,  elected  for  6 
years,  and  a  Cabinet  of  7  Ministers. 

The  legislative  authority  is  in  a  Congress,  consisting  of  a  Senate  and 
Chamber  of  Deputies.  The  Senate  consists  of  26  members,  elected  for 
6  years  (each  State  returning  2),  who  must  be  Venezuelans  and  over 
30  years  of  age.  The  Chamber  of  Deputies  consists  of  members, 
elected  for  6  years,  1  elected  directly  by  each  State  for  every  40,000 
inhabitants,  and  1  more  for  an  excess  of  20,000  inhabitants.  Deputies 
must  be  Venezuelans  and  over  21  years  of  age.  There  are  also  deputies 
for  the  Federal  District  and  the  more  populous  territories.  The  Federal 
District  is  divided  into  2  sections,  the  East  and  West,  each  having  its 
own  capital.  Governor,  and  a  Government  Secretary.  Each  of  the 
separate  States  have  a  President,  and  a  Legislative  Assembly  elected  for 
3  years,  the  necessary  qualifications  being  the  same  as  for  the  Federal 
Chamber.  The  Federal  Territories  are  administered  by  the  Federal 
President. 

Courts  of  Law. — There  is  a  Federal  Court,  also  the  Court  of  Cassa- 
tion, vested  with  the  federal  judicial  authority,  as  well  as  various 
federal  tribunals  and  Courts.  Each  State  has  a  Supreme  Court,  con- 
stituted by  a  President,  Relator  and  Chancellor,  a  Superior  Court,  Courts 
of  first  instance,  district  and  municipal  Courts.  The  judicial  officers  of 
the  State  hold  office  for  3  years.  Each  territory  has  civil  and  criminal 
Courts  of  first  instance,  the  Yuruan  Territory  has  a  superior  judge. 

Application  of  Imperial  Acts. — The  Treaty  of  March  15,  1839,  for  the 
abolition  of  the  Venezuela  Slave  Trade  was  carried  into  effect  by 
3  &  4  Vict.  c.  67,  which  in  common  with  other  Acts  was  repealed 
and  consolidated  by  the  Slave  Trade  Act,  1873,  36  &  37  Vict.  c.  88. 
Venezuela  is  the  only  American  republic  which  has  not  entered  into 
arrangements  with  Great  Britain  as  to  Copyright,  Patents,  Extradition, 
Shipping,  or  other  matters  for  which  Imperial  Acts  provide  for  mutual 
protection.    As  to  Inter- American  Copyright,  see  article  Copyright. 

[See  Statesman's  Year  Booh'] 

Venia  aetatiS  (the  privilege  of  age). — In  certain  continental 
countries  the  prince  or  sovereign,  and  in  some  colonies  governed  by  the 
Roman-Dutch  law  the  governor,  may  confer  the  right  of  majority,  either 
in  whole  or  in  part,  upon  a  minor  (see  Bar,  Private  International  Law, 
by  Gillespie,  2nd  ed.,  327,  328). 

Venire  de  novo. — When  under  the  old  practice  a  new  trial 
was  granted  in  consequence  of  a  mistrial  apparent  upon  the  face  of  the 
record,  the  order  was  called  a  venire  de  novo,  because  a  new  writ  of 
venire  facias  (q.v.)  was  directed  to  the  sheriff  to  summon  a  fresh  jury 
(see  3  Steph.  Com.,  14th  ed.,  615  n.;  Lush,  Practice,  3rd  ed.,  643). 

Venire  facias  (that  you  cause  to  come). — A  writ  that  may  be 
used  to  compel  the  attendance  of  a  person,  against  whom  a  true  bill 
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has  been  found,  to  answer  the  indictment,  either  because  he  fails  to 
appear,  or  to  notify  him  to  appear  in  the  Queen's  Bench  Division  if 
an  indictment  found  elsewhere  has  been  removed  there  by  certiorari. 
It  is  also  used  to  compel  an  appearance  by  a  body  corporate,  or  in- 
habitants indicted  as  a  body ;  it  has  also  to  be  employed  if  it  is 
intended  to  proceed  to  outlawry,  before  judgment  on  an  indictment 
for  misdemeanor  or  an  information ;  outlawry  proceedings,  however, 
are  practically  obsolete. 

Venire  facias  juratores — A  writ,  now  abolished,  directed  to  the  sheriff, 
commanding  him  to  summon  a  jury. 

{Authority. — Short  and  Mellor,  Crown  Office  Practice.'] 

Ventilation  of  IVIines. — The  Coal  Mines  Eegulation  Act, 
1887,  sec.  49  (as  amended  by  sec.  5  of  the  Coal  Mines  Eegulation  Act, 
1896),  prescribed  rules  for  securing  the  adequate  ventilation  of  mines, 
and  for  their  inspection  before  the  commencement  of  work  therein, 
as  well  as  during  shifts.  Similarly,  by  the  Metalliferous  Mines  Eegula- 
tion Act,  1872,  s.  23,  provision  is  made  for  securing  an  adequate  amount 
of  ventilation  in  the  mines  to  which  that  Act  applies.  See  Mines  and 
Minerals. 

\^OnUBm — Under  the  common  law,  when  an  indictment  or  action 
was  to  be  tried  by  an  assize,  inquest,  or  other  form  of  jury,  the  Court 
required  the  sheriff  to  summon  a  jury  (venire  facias  juratores)  for  the 
visne  (vicinetum)  of  the  place  where  the  cause  of  action  or  indictment 
arose.  In  other  words,  a  verdict  could  be  obtained  only  from  persons 
resident  in  such  locality. 

From  this  procedure  arose  the  use  of  the  term  "  venue "  for  the 
district  named  in  the  margin,  or  stated  in  the  body,  of  the  pleading,  as 
that  from  which  the  jurors  should  be  summoned. 

Venue  is  quite  distinct  from  jurisdiction  (Companhia  de  Moganibique 
v.  Bntish  South  Africa  Co.,  [1893]  A.  C.  602). 

1.  In  Civil  Cases. — Actions  came  to  be  classed  as  local  or  transitory, 
according  as  they  had  or  had  not  to  be  brought  in  the  district  in  which 
the  cause  of  action  arose.  By  ingenious  fictions  the  Courts  adapted  the 
rules  as  to  venue,  so  as  to  acquire  jurisdiction  over  causes  of  action 
arising  outside  England.  The  history  of  this  subject  is  traced  in  Com- 
panhia  de  Mogamhique  v.  British  South  Africa  Co.  (supra).  Local  venues 
were  abolished  in  1875  (E.  S.  C,  Order  36),  whether  prescribed  by 
statute  passed  prior  to  that  date  or  by  judicial  rules.  The  E.  S.  C, 
1883,  provide  that  there  shall  be  no  local  venue  for  the  trial  of  any 
action  except  where  otherwise  provided  by  statute.  The  exception 
does  not  revive  local  venue  abolished  in  1875  (Buckley  v.  Hull  Bocks 
Co.,  [1893]  2  Q.  B.  93),  and  the  rule  of  1883  applies  only  to  Acts 
passed  since  1875.  The  Public  Authorities  Protection  Act,  1893, 
56  &  57  Vict.  c.  61,  8.  2a,  repealed  so  much  of  all  public  general  Acts 
as  prescribed  a  local  venue  for  any  legal  proceeding  to  which  the  Act 
applies. 

In  the  case  of  actions  in  the  High  Court,  the  venue  or  place  of 
trial  is  now  fixed  by  the  Court  or  a  judge,  usually  on  the  summons 
for  directions  (see  E.  S.  C,  Order  14,  r.  8a  ;  Order  18a,  r.  3 ;  Order  30, 
r.  1 ;  Order  36,  r.  I ;  Order  54,  r.  32 ;  Ann.  Fr.,  1909 ;  Yearly  Pr„ 
1909). 

2.  In  Criminal  Cases. — It  is  an  established  rule  of  the  common  law 
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that  an  indictment  for  crime  must  be  tried  by  a  jury  of  the  county, 
liberty,  or  borough  in  which  it  is  alleged  to  have  been  committed,  before 
a  Court  having  jurisdiction  in  such  county,  etc.,  to  try  the  particular 
offence.  This  rule  does  not  rest  on  the  principle  that  criminal  jurisdic- 
tion is  territorial  (see  Mayne,  Ind.  Or,  L.,  1896,  p.  254),  but  upon  the 
history  of  the  development  of  trial  by  jury  in  fais.  Trials  for  offences 
committed  outside  the  body  of  the  realm  could  not  be  conducted  accord- 
ing to  the  course  of  the  common  law,  and  were  held  under  the  authority 
of  the  Admiral  or  the  Constable  and  Marshal  until  the  16th  century, 
when  they  were  made  triable  according  to  the  course  of  the  common  law 
(see  28  Hen.  vin.  c.  15;  35  Hen.  viii.  c.  12).  Many  subsequent  enact- 
ments have  modified  the  common-law  rules  as  to  venue  with  respect 
to  the  offences  to  which  they  relate.  Most  of  these  are  specified  in  the 
following  schedule : — 


Offence. 

Oppressions,     etc.,     by 
public  officers  abroad 
Against  penal  statutes  . 


Begun  in  one  county  and 
completed  in  another 

In  vehicles  or  vessels 
during  a  journey 

On  or  within  500  yards 
of  the  boundaries  of 
two  counties 

In  Admiralty  jurisdic- 
tion 


Statute. 


Venue. 


In  the  county  of  a  city 
or  town  (except  the 
City  of  London) 


Accessories  to  felony 


Aiders  and  abettors  in 
misdemeanor,  and  re- 
ceivers 


11  &  12  Will.  in.  c.  12  ;     Any  county 

42  Geo.  III.  c.  85,  s.  1 
18  Eliz.  c.  5,  s.  3 ;  31 

Eliz.  c.   5,  s.  2;    21 

Geo.  I.  c.  4 
7  Geo.  IV.  c.  64,  s.  12  . 


County    where    offence 
committed. 


7  Geo.  IV.  c.  64,  s.  13 
7  Geo.  IV.  c.  64,  s.  12 


11  Will.  in.  c.  7;  4 
Geo.  I.  c.  11,  s.  1 ;  8 
Geo.  L  c.  24,  s.  1  ;  18 
Geo.  II.  c.  30,  s.  1  ; 
1  Geo.  IV.  c.  90 ;  1  & 
2Geo.  IV.  c.  76,  s.  16; 
4  &  5  Will.  IV.  c.  36, 
s.  22;  7&8Vict.  c.  2, 
s.  1 ;  24  &  25  Vict.  c. 
94,  s.  9;  c.  96,  s.  115; 
c.  97,  s.  72;  c.  98, 
8.  50  ;  c.  99,  s.  36  ;  c. 
100,  s.  68  ;  57  &  58 
Vict.  c.  60,  s.  687 

38  Geo.  III.  c.  52;  51 
Geo.  HI.  c.  100;  14 
&  15  Vict.  c.  55,  s. 
19;  45  &  46  Vict. 
c.  50,  s.  188 

11  Will.  m.  c.  7;  8 
Geo.  I.  c.  24,  s.  3 ;  24 
&  25  Vict.  c.  94,  ss.  7, 
9, ;  c.  96,  s.  96  ;  c.  98, 

8.41 

24  &  25  Vict.  c.  94,  s. 
8  ;  c.  96,  s.  96  ;  c.  98, 

8.41 


Either  county. 

Any  county  through 
which  the  vehicle  or 
vessel  passed. 

Either  county. 

Any  county  or  place  in 
which  the  accused  is 
apprehended  or  in 
custody  {E.  V.  Dudley^ 
1884,  14  Q.  B.  D. 
273). 


That  county  or  the  ad- 
joining county  at 
large. 


Wherever  the  principal 
offence  can  be  tried. 
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VENUE 


Offence. 

Murder  or  manslaughter 
by  a  British  subject 
on  land  abroad 

Death  caused  in  England 
by  felonious  act  out- 
side, or  the  converse 

Larceny  in  Scotland  or 
Ireland,  or  receiving 
goods  stolen,  in  Scot- 
land or  Ireland,  or 
outside  the  United 
Kingdom. 

Larceny  or  embezzle- 
ment by  Crown  ser- 
vants or  police 

Bigamy 


Forgery  and  uttering    . 
Plundering  ships  in  dis- 
tress 

Resisting  or  assaulting 

excise  officers 
Against  Customs  laws    . 

Against  Post  Office  (Con- 
solidation) Acts 


Inciting     soldiers     and 

sailors  to  mutiny 
Unlawful  oaths 


Foreign  enlistment 


Disclosing  official  secrets 
abroad 

Forgery  or  perjury  in 
connection  with  affi- 
davits, whether  com- 
mitted within  or  with- 
out the  King's  do- 
minions. 

Against  Foreign  Mar- 
riage Act 

Against  Slave  Trade 
Acts 


Statute. 

24  &  25  Vict.  c.  100, 
s.  9 

24  &  25  Vict.  c.  100, 
s.  10 

24  &  25  Vict.  c.  96,  s. 
114  ;  59  &  60  Vict, 
c.  52,  s.  1  (1) 


24  &   25  Vict.   c.   96, 
s.  70 


24  &  25  Vict.  c.  100, 
s.  57 

24  &  25  Vict.  c.  98,  s.  41 
24  &  25  Vict.  c.  96,  s.  64 


7  &  8  Geo.  IV.  c.  53, 
s.  43 

39   &   40  Vict.   c.   36, 
s.  258 

8  Edw.  VII.  c.  48,  s.  4  . 


37  Geo.  III.  c.  70  . 

37  Geo.  III.  c.  123,  s.  6; 

52   Geo.  III.  c.   104, 

s.  7 
33  &  34  Vict.  c.  90,  ss. 

16,  17 

52  &  53  Vict.  c.  52,  s.  6 
52  &  53  Vict.  c.  10,  s.  9 


55  &  56  Vict.  c.  23,  s. 

15 
36  &  37  Vict.  c.  88,  s. 

26 


Venue. 

In  any  county  in  which 
the  accused  is  appre- 
hended or  in  custody. 

Where  the  act  was  done 
or  the  death  ensued. 

Wherever  in  England 
the  thief  or  receiver 
has  or  has  had  the 
property. 


Where  offence  is  com- 
mitted, or  accused  is 
apprehended  or  in 
custody. 

Wherever  the  accused 
is  apprehended  or  in 
custody. 

>) 

County  where  offence 
committed,  or  next 
adjoining  county. 

Any  county. 

Any  county  where  the 
accused  is. 

County  where  offence 
committed  or  where 
accused  is  appre- 
hended or  in  custody. 

An}'  county. 

Any  county. 


Wherever  the  accused 
is  (see  R.  v.  Jameson^ 
[1896]  2  Q.  B.  425). 

High  Court  or  Central 
Criminal  Court. 

Any  county  in  which 
the  accused  is  appre- 
hended or  in  custody. 


Any  county  in  England. 

Where  committed  or  in 
Middlesex  or  where 
accused  is  in  King's 
dominions  or  in  any 
foreign  part  or  place 
where  the  King  has 
jurisdiction. 


VERDICT  477 

Offence.  Statute,  Venue. 

Being  at  large  during  5  Geo.  iv.  c.  84,  s.  22  ;  County  in  which  the 
sentence  of  penal  20  &  21  Vict.  c.  3,  s.  3  convictisapprehended 
servitude  or  in  which  he  was  sen- 

tenced. As  to  escapes 
from  Parkhurst  and 
Pentonville  prisons, 
see  1  &  2  Vict.  c.  82, 
s.  18 ;  5  &  6  Vict.  c. 
29,  s.  28. 

It  is  necessary  to  state  in  the  margin  of  the  indictment  the  venue 
in  which  it  is  proposed  to  try  the  indictment;  and  the  statement  is 
made  by  inserting  the  name  of  the  county  or  other  area  for  which  the 
Court  of  trial  is  to  set  (14  &  15  Vict.  c.  100,  s.  23).     See  Indictment. 

Where  the  offence  is  committed  abroad,  the  venue  stated  is  the 
county  for  which  the  Court  sits,  and  in  the  body  of  the  indictment 
the  offence  is  described  as  committed  on  the  high  seas,  or  without  the 
realm,  or  within  the  King's  dominions,  as  the  case  may  require  (see  7  & 
8  Vict.  c.  2,  s.  2 ;  all  the  Criminal  Law  Acts  of  1861 ;  and  33  &  34  Vict. 
0.  98,  s.  17;  B.  v.  Jameson,  [1896]  2  Q.  B.  425 ;  and  B.  v.  Audley,  [1907] 
1  K.  B.  383). 

Change  of  venue  is  occasionally  allowed  in  the  interests  of  justice. 
It  is  usually  effected  under  the  Palmer  Act,  19  &  20  Vict.  c.  16,  by 
transfer  to  the  Central  Criminal  Court.  Eemoval  of  an  indictment  into 
the  High  Court,  does  not  ipso  facto  change  the  venue  (Short  and  Mellor, 
Cr.  Pr.,  2nd  ed.,  106,  543). 

[Authorities. — Archbold,  Cr.  PL,  23rd  ed. ;  Stephen,  Dig.  Crim,  Proc. ; 
Bowen  Rowlands,  Criminal  Proceedings.'] 

Verdcrer.— See  Forest,  Vol.  VI.,  at  p.  208. 

Verdict. — A  verdict  is  the  determination  of  a  jury,  declared  to  the 
Court  by  the  foreman,  in  the  presence  of  the  other  jurors,  and  recorded. 
A  public  verdict  is  one  which  is  given  in  open  Court  while  the  Court  is 
sitting;  a  privy  verdict,  one  which  is  given  before  one  of  the  judges 
after  the  Court  has  risen.  A  privy  verdict  must  be  confirmed  in  open 
Court  before  it  can  be  recorded,  and  may  be  varied  by  the  jury  at  any 
time  before  it  has  been  recorded  (Co.  Litt.  227  l).  Upon  a  trial  for 
treason  or  felony  the  verdict  must  be  delivered  in  open  Court,  in  the 
presence  of  the  defendant ;  but  the  defendant's  presence  is  not  essential 
in  misdemeanor  (Bac.  Ahr.,  "  Verdict "  (B)). 

The  jury  must  be  unanimous  in  their  verdict,  in  both  civil  and 
criminal  cases,  except  where  the  parties  in  a  civil  case  consent  to  accept 
the  determination  of  the  majority  (Bac.  Abr., "  Verdict "  (F)).  Where  a 
verdict  is  delivered  in  the  presence  and  hearing  of  all  the  jurors,  and 
none  of  them  express  dissent,  their  unanimous  assent  is,  generally  speak- 
ing, to  be  conclusively  inferred  (B.  v.  Wooller,  1817,  2  Stark.  N.  P.  111). 
In  Cogan  v.  Ehden,  1757,  1  Burr.  383,  however,  a  verdict  delivered  by 
the  foreman  and  recorded  was  subsequently  amended,  upon  affidavits  by 
eight  of  the  jurymen,  that  the  foreman  had  delivered  a  wrong  verdict 
by  mistake. 

The  judge  is  not  bound  to  receive  the  first  verdict  tendered.  He  may 
direct  the  jury  to  reconsider  it,  and  in  such  a  case  the  verdict  ultimately 
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returned  is  the  true  verdict,  and  will  be  the  one  recorded  (B.  v.  Meaney, 
1862,  32  L.  J.  M.  C.  24;  E.  v.  Yeadon,  1861,  31  L.  J.  M.  C.  70).  And 
the  jury  may  themselves  alter  their  verdict  at  any  time  before  it  has 
been  recorded  (Co.  Litt.  227  h ;  see  Napier  v.  Daniel,  1836,  3  Bing.  N.  C. 
77).  But  when  the  verdict  has  been  recorded  the  jury  cannot  subse- 
quently alter  it  (Co.  Litt.  227  I) ;  though  the  record  may  be  amended  if 
it  is  clear  that  an  incorrect  verdict  was  delivered  by  mistake.  Thus,  in 
B.  V.  Vodden,  1853,  1  Dears.  C.  C.  229,  upon  the  jury  being  asked  what 
was  their  verdict,  one  of  the  jurors  said,  "  Not  guilty,"  and  a  verdict  of 
"  not  guilty  "  was  entered  accordingly  in  the  minutes  of  the  clerk  of  the 
peace,  and  the  prisoner  was  discharged.  Immediately  afterwards,  and 
before  the  jury  had  left  the  box,  some  of  the  jurors  said  that  the  verdict 
ought  to  have  been  "  guilty,"  and  upon  the  prisoner  being  brought  back, 
all  of  them  declared  that  their  verdict  was  "  guilty."  It  was  held  that  a 
verdict  of  "  guilty  "  was  rightly  recorded,  an  incorrect  verdict  having  been 
originally  taken,  and  the  mistake  having  been  corrected  on  the  spot,  and 
within  a  reasonable  time. 

General  and  Special. — A  verdict  is  general  if,  in  a  criminal  case,  the 
jury  find  the  defendant  "  guilty  "  or  "  not  guilty  " ;  or  if,  in  a  civil  case, 
they  find  for  the  plaintiff  and  state  the  damages  (if  any),  or  find  for  the 
defendant. 

A  special  verdict  is  returned  where  the  jury  are  in  doubt  as  to  some 
question  of  law,  which,  therefore,  they  wish  to  submit  for  the  considera- 
tion of  the  Court.  It  is  drawn  up  in  the  form  of  stating  the  facts  as  found 
by  the  jury,  and  then  stating  that  the  jury  are  in  ignorance  how,  upon 
such  facts,  the  issue  ought  to  be  found,  and  praying  the  advice  of  the 
Court  thereupon ;  and  concluding,  that  if  on  the  whole  matter  the  Court 
shall  be  of  opinion  that  the  issue  ought  to  be  found  for  the  plaintiff,  or, 
in  a  criminal  case,  that  the  defendant  is  guilty  of  the  offence  alleged 
in  the  indictment,  then  they  find  for  the  plaintiff,  and  assess  the  dam- 
ages accordingly,  or  find  the  defendant  guilty,  as  the  case  may  be ;  and 
if  otherwise,  then  they  find  for  the  defendant,  or  find  the  defendant  not 
guilty,  as  the  case  may  be  (see  B.  v.  Saddler's  Co.,  1861,  30  L.  J.  Q.  B. 
186,  200;  B.  v.  Dudley,  1884,  14  Q.  B.  D.  273). 

A  special  verdict  ought  to  find  the  facts,  and  not  merely  the  evidence 
from  which  the  facts  are  to  be  inferred.  The  Court  cannot,  upon  a  special 
verdict,  draw,  from  other  statements  contained  therein,  any  inferences 
of  facts  necessary  for  the  determination  of  the  case ;  all  such  facts  must  be 
found  by  the  jury,  and  expressly  stated  {B.  v.  Francis,  1745,  2  Stra.  1015 ; 
B.  V.  Boyce,  1767,  4  Burr.  2073;  Bird  v.  Appleton,  1800,  1  East,  111; 
Hubbard  v.  Johnstone,  1810,  3  Taun.  177,  209 ;  Tancred  v.  Christy,  1843, 
12  Mee.  &  W.  316 ;  Fryer  v.  Boe,  1852,  12  C.  B.  437). 

The  jury  have  the  right  in  every  case,  civil  or  criminal,  to  find  a 
general  verdict,  if  they  think  fit  {Mayor  of  Devizes  v.  Clarh,  1835,  3  Ad. 
&  E.  506;  32  Geo.  iii.  c.  60;  Co.  Litt.  228;  Bac.  Abr„  "Verdict"  (D)); 
and  in  any  criminal  case  they  are  entitled,  if  they  choose,  to  find  a 
special  verdict  (Co.  Litt.  228;  32  Geo.  in.  c.  60).  In  the  Mayor  of 
Devizes  v.  Clark,  supra,  the  judge  explained  to  the  jury  that  unless  a 
particular  fact  existed,  the  right  of  the  plaintiff  to  recover  depended  on 
a  doubtful  question  of  law ;  and  requested  the  jury  to  find  that  fact. 
The  jury,  however,  declined  to  find  the  particular  fact,  but  returned  a 
general  verdict  in  favour  of  the  plaintiff,  and  the  Court,  being  satisfied 
that  the  jury  clearly  understood  the  direction  of  the  judge,  refused  to 
disturb  the  verdict.     B.  v.  Dudley,  1884,  14  Q.  B.  D.  273,  affords  a 
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modern  instance  of  a  special  verdict  in  a  trial  for  murder.  As  to  the 
special  verdict  to  be  returned  where  the  jury  find  that  the  defendant 
in  a  criminal  case  is  guilty  of  the  acts  or  omissions  charged,  but  was 
insane  at  the  time ;  and  as  to  the  effect  of  such  a  verdict,  see  the  Trial 
of  Lunatics  Acts,  1883,  46  &  47  Vict.  c.  38,  s.  2.  All  forms  of  special 
verdict  in  criminal  cases  may  be  dealt  with  by  the  Court  of  Criminal 
Appeal  under  7  Edw.  vii.  c.  23,  s.  5  (3)  (4). 

In  civil  cases  the  parties  may  agree  that  the  jury  shall  find  a  verdict 
subject  to  a  special  case.  In  such  a  case  the  facts  are  determined  by  the 
jury ;  and  after  the  trial,  the  case  is  drawn  by  the  junior  counsel  for  the 
plaintiff,  and  settled  by  the  junior  counsel  for  the  defendant,  and  in  the 
event  of  any  difference,  will  be  settled  by  the  judge  who  presided  at 
the  trial  from  his  notes.  The  case  is  then  set  down  and  argued,  and 
the  verdict  finally  entered  for  whichever  party  the  Court  considers 
entitled  to  succeed.  Sometimes  in  civil  cases  the  jury  answer  par- 
ticular questions  arising  in  the  pleadings,  and  put  to  them  by  the  judge. 

In  criminal  cases  the  jury  may  find  the  prisoner  guilty  on  some  of 
the  counts  of  the  indictment,  and  not  guilty  on  others ;  and  if  two  or 
more  persons  are  charged  with  an  offence,  may  convict  some  of  them 
and  acquit  the  others  (see  24  &  25  Vict.  96,  s.  94,  as  to  indictments  for 
jointly  receiving  stolen  property),  except  in  such  cases  as  riot  and  con- 
spiracy, where  the  guilt  of  the  one  necessarily  involves  the  guilt  of  the 
other  also.  Thus,  if  two  persons  are  indicted  for  conspiring  together  to 
do  an  illegal  act,  and  they  are  tried  together,  both  must  be  convicted  or 
both  acquitted,  because  a  verdict  convicting  one  and  acquitting  the  other 
would  be  inconsistent  {R.  v.  Manning,  1883,  12  Q.  B.  D.  241 ;  R.  v. 
Plummer,  [1902]  2  K.  B.  339 ;  see  also  O'Connell  v.R.,  1884,  11  CI.  &  Fin. 
155;  8E.  E.  1061). 

On  an  indictment  for  felony  the  prisoner  cannot  be  convicted  of 
misdemeanor,  except  under  the  special  provisions  of  some  statute  (e.g. 
14  &  15  Vict.  c.  100,  s.  9 ;  14  &  15  Vict.  c.  19,  s.  5 ;  24  &  25  Vict.  c.  100, 
ss.  25,  60 ;  48  &  49  Vict.  c.  69,  s.  9) ;  but  he  may  be  convicted  of  a 
different  felony  from  that  charged  in  the  indictment,  provided  that  all 
the  essential  ingredients  of  the  crime  of  which  he  is  found  guilty  are 
included  in  the  description  in  the  indictment  of  the  crime  with  which 
he  is  charged  (R.  v.  Thomas,  1874,  44  L.  J.  M.  C.  42 ;  R.  v.  Woodhall, 
1872,  12  Cox  C.  C.  240).  Thus,  on  an  indictment  for  murder,  if  the  jury 
are  satisfied  as  to  the  unlawful  killing,  but  not  as  to  the  malice  afore- 
thought, they  may  find  the  prisoner  guilty  of  manslaughter.  So,  a  per- 
son charged  with  misdemeanor  may,  subject  to  a  similar  proviso,  be 
found  guilty  of  some  other  misdemeanor.  The  effect  of  this  rule  is 
that  the  jury,  though  they  negative  circumstances  of  aggravation,  may 
convict  of  any  felony  or  misdemeanor  remaining  charged  after  striking 
out  from  the  indictment  the  words  of  aggravation.  And  it  is  expressly 
provided  by  14  &  15  Vict.  c.  100,  s.  12,  that  if  on  a  trial  for  mis- 
demeanor the  facts  given  in  evidence  amount  to  felony,  the  prisoner 
shall  not  by  reason  thereof  be  entitled  to  be  acquitted  of  such  mis- 
demeanor; and  that  no  person  tried  for  such  misdemeanor  shall  be 
liable  to  be  afterwards  prosecuted  for  felony  on  the  same  facts,  unless 
the  Court  discharges  the  jury  from  giving  any  verdict  upon  such  trial, 
and  directs  him  to  be  indicted  for  felony.  On  an  indictment  for  a 
completed  felony  or  misdemeanor,  the  jury  may  convict  of  an  attempt 
to  commit  the  felony  or  misdemeanor,  14  &  15  Vict.  c.  100,  s.  9  ; 
R.  V.  Hapgood,  1870,  L.  K.  and  1  C.  C.  R.  221).    The  other  cases  where  on 
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an  indictment  for  one  crime  the  jury  may  by  statute  convict  of  another 
are  stated,  under  the  titles  relating  to  the  crimes,  and  see  Archb.,  Cr. 
PI,  23rd  ed.,  215 ;  Punishment  of  Incest  Act,  1908  (8  Edw.  vii.  c.  45) ; 
and  the  Children  Act,  1908  (8  Edw.  vii.  c.  67,  s.  12). 

Defective  or  Improper  Verdict. — "Where  a  verdict  was  so  defective  that 
the  Court  cannot  give  judgment  upon  it,  as  where  on  an  indictment  for 
two  different  felonies  the  jury  find  the  prisoner  "  guilty  of  the  felony 
aforesaid,"  or  where  a  special  verdict  did  not  find  all  the  necessary 
facts,  a  venire  de  novo  was  awarded,  upon  which  another  trial  might  be 
had  (Campbell  v.  B.,  1849,  11  Q.  B.  799;  R  v.  Wood/all,  1770,  5  Burr. 
2661 ;  Bird  v.  Appleton,  1800,  1  East,  111 ;  Fryer  v.  Boe,  1852,  12  C.  B. 
437 ;  cp.  B.  v.  Hayes,  1840,  2  Str.  844).  The  effect  on  this  power  of 
the  Criminal  Appeal  Act,  1907,  has  not  been  determined.  As  to  judg- 
ment non  obstante  veredicto,  see  Steph.  Com.,  iii.  580. 

The  Court  will  not  alter  a  verdict  unless  it  clearly  appears  on  the 
face  of  it  that  the  alteration  would  be  according  to  the  intention  of  the 
jury  {Spencer  v.  Goler,  1788,  1  Black.  H.  79;  Sandford  v.  Porter,  1820, 
2  Chit.  (K.  B.)  351).  If  the  verdict  is  contrary  to  the  weight  of  evidence 
the  only  remedy  is  an  application  for  a  new  trial  in  civil  cases  and 
convictions  or  indictments  at  common  law  for  obstruction  or  non-repair 
of  public  highways,  bridges  and  rivers  (7  Edw.  vii.  c.  23,  s.  20  (3)).  Unless 
the  Court  orders  a  new  trial,  the  findings  of  the  jury  upon  the  issues 
submitted  to  them  are  conclusive  {Ex  yarte  Butters,  In  re  Harrison, 
1880,  14  Ch.  D.  265 ;  see  New  Tkial).  When,  however,  a  mistake  is 
made  in  entering  the  finding  of  the  jury,  the  judge  has  power  to  amend 
the  record  upon  an  application  made  at  the  time  of  the  trial;  and  if  no 
such  application  is  made  to  the  judge,  the  Court  of  Appeal  has  juris- 
diction to  order  the  amendment  {Clack  v.  Wood,  1882,  9  Q.  B.  D.  276). 
Perversity  of  a  jury  is  a  ground  for  New  Tkial.  Verdicts  in  criminal 
cases,  except  as  above  stated,  can  not  be  challenged  by  motion  for  a  new 
trial  (7  Edw.  vii.  c.  23,  s.  20  (1) ;  but  verdicts  of  guilty  may  be  quashed 
on  appeal  if  unreasonable,  or  not  supported  by  the  evidence  (7  Edw.  vii. 
c.  23,  ss.  3,  4). 

Defect  Cured  by. — It  is  a  general  rule  of  pleading  at  common  law, 
that  where  an  averment  which  is  necessary  for  the  support  of  an  indict- 
ment or  criminal  information  is  imperfectly  stated,  and  the  verdict  on 
an  issue  involving  that  averment  is  found,  if  it  appears  to  the  Court 
after  verdict  that  the  verdict  could  not  have  been  found  on  such  issue 
without  proof  of  such  averment,  the  defective  averment,  which  might 
have  been  bad  on  demurrer,  is  cured  by  the  verdict  {Heymann  v.  B.,  1873, 
L.  E.  8  Q.  B.  102,  105 ;  Nash  v.  B.,  1864,  4  B.  &  S.  935.  See  Defect 
Cured  by  Veedict;  see,  further,  Hamilton  v.  B.,  1846,  9  Q.  B.  271). 

[Authorities.— Co.  Litt.  226-228;  Bac.  Ah\,  "Verdict";  Chit.  Arch., 
vol.  i.  pp.  646-670 ;  Archb.  Cr.  PI.  (23rd  ed.).] 

Verge  {virgata). — 1.  The  territorial  limits  of  the  jurisdiction  of 
the  Court  of  the  Steward  of  the  Royal  Household,  i.e.  the  area  within 
a  radius  of  twelve  miles  from  where  the  Sovereign  is  resident.  As  to 
trial  of  offences  within  the  verge,  see  5  Edw.  ii.  c.  26;  19  Hen.  vii. 
c.  12 ;  32  Hen.  viii.  c.  20.  As  to  civil  jurisdiction,  see  Court  of 
THE  Marshalsea;  Palace  Court. 

The  lord  steward  now  exercises  jurisdiction  only  over  the  royal 
household.  The  Queen's  coroner,  or  coroner  of  the  verge,  holds  inquests 
as  to  deaths  within  the  palaces.    See  Coroner. 
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2.  A  virgate  of  land  or  yard  of  land.  As  to  its  dimensions,  see 
Maitland's  Domesday  and  Beyond,  384. 

3.  The  rod  by  which  surrender  of  and  admission  to  lands  of  copyhold 
tenure  is  made  in  certain  manors.  It  was  so  usual  that  copyholders 
were  sometimes  called  tenants  by  the  verge  (Scriven,  Copyholds  (7  th  ed., 
Brown),  86,  123). 

Vergers. — These  officials  derive  their  name  from  the  Latin  virga, 
through  the  French  verge,  a  rod.  They  are  the  portatores  virgce,  bearers 
of  verges  or  emblems  of  office  before  judges  or,  more  generally,  Church 
dignitaries  (Fleta,  lib.  2,  c.  38 ;  Strype ;  Cowell).  A  verger  is  different, 
therefore,  from  the  Sexton  or  sacristan,  who  has  charge  of  the  holy 
things  in  a  church,  the  former  corresponding  rather  with  the  French 
hedeau  d'eglise,  or  beadle. 

Verification. — See  Pleading,  Before  the  Judicature  Acts,  Vol. 
XL  156. 

Vert. — "Everything  that  beareth  a  green  leaf  within  a  forest," 
both  great  woods  {over  vert)  and  underwoods  {nether  vert).     See  Forest. 

Vertu. — See  Will,  Judicial  Glossary. 

Vested. — The  word  "vested"  is  used  in  two  distinct  senses.  It 
may  mean  that  the  estate,  or  right  with  reference  to  which  it  is  used,  is 
vested  in  possession;  or  it  may  mean  that  it  is  vested  in  interest, 
though  not  necessarily  in  possession,  or  indefeasibly  vested.  When  a 
person  has  a  right  to  the  present  enjoyment  of  land,  his  estate  or 
interest  is  said  to  be  vested  in  possession.  When  he  has  a  right  to  the 
future  enjoyment  of  the  land,  and  such  right  does  not  depend  on  the 
happening  of  a  contingency  which  may  never  happen,  he  is  said  to  have 
a  vested  estate  or  interest,  though  the  enjoyment  thereof  is  postponed. 
The  word  "  vested,"  when  employed  in  this  latter  sense,  is  used  as  the 
opposite  of  contingent,  and  merely  imports  that  the  right  is  not  subject 
to  a  condition  precedent.  Thus  if  an  estate  is  limited  to  A.  for  life, 
with  remainder  to  B.,  a  person  in  esse  for  life,  A.  has  a  vested  estate 
in  possession,  and  B.  has  a  vested  remainder,  which  will  take  effect  in 
possession  on  the  determination  of  A.'s  estate,  provided  B.  is  then 
living.  The  fact  that  B.  may  die  before  A.,  and  that  therefore  B.'s 
estate  may  never  take  effect  in  possession,  is  not  material.  The  right 
of  B.  is  vested  as  long  as  he  lives ;  that  is  to  say,  as  long  as  the  right 
exists. 

It  is  not  the  uncertainty  of  ever  taking  effect  in  possession  that  makes 
a  remainder  contingent.  .  .  .  The  present  capacity  of  taking  effect  in  pos- 
session, if  the  possession  were  to  become  vacant,  and  not  the  certainty  that 
the  possession  will  become  vacant  before  the  estate  limited  in  remainder 
determines,  universally  distinguishes  a  vested  remainder  from  one  that  is 
contingent.  .  .  .  Whenever  the  preceding  estate  is  limited  so  as  to  determine 
on  an  event  which  certainly  must  happen  ;  and  the  remainder  is  so  limited 
to  a  person  in  esse,  and  ascertained,  that  the  preceding  estate  may,  by  any 
means,  determine  before  the  expiration  of  the  estate  limited  in  remainder : 
such  remainder  is  vested  (Fearne,  Contingent  Remainders,  216,  217). 

VOL.  XIV.  31 
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A  vested  devise  or  legacy  is  one  which  is  not  subject  to  a  condition 
precedent,  the  term  "vested"  being  used  in  this  connection  as  the 
opposite  of  contingent ;  and  whenever  the  word  "  vested "  occurs  in  a 
will  with  reference  to  a  devise  or  bequest,  it  primd  facie  means  vested  in 
interest,  and  not  necessarily  vested  in  possession,  or  indefeasibly  vested, 
unless  the  context  or  circumstances  require  a  different  construction 
{Richardson  v.  Power,  1865,  19  C.  B.  N.  S.  780;  In  re  Coppard's  Estate, 
1887,  35  Ch.  D.  250),  though  the  meaning  of  the  word  in  the  ordinary 
vocabulary  of  life  is  "received"  or  "come  into  possession"  (  Young  v.  Bohert- 
son,  1862,  4  Macq.  H.  L.  Cas.  314).  The  word  "  vested  "  has  been  used 
as  equivalent  to  "indefeasible"  {Taylor  v.  Frohisher,  1852,  5  De  G.  & 
S.  191;  64  E.  R.  1076);  and  "vested  in"  as  equivalent  to  "paid  to" 
{Williams  v.  Heythorne,  1871,  L.  R.  6  Ch.  782;  Barley  v.  Percival, 
[1900]  1  Ir.  129).  In  construing  devises  it  is  an  established  rule  "that 
all  estates  are  to  be  holden  to  be  vested,  except  estates  in  the  devise  of 
which  a  condition  precedent  to  the  vesting  is  so  clearly  expressed  that 
the  Courts  cannot  treat  them  as  vested  without  deciding  in  direct 
opposition  to  the  terms  of  the  will"  {Dujfield  v.  Duffield,  1828,  1  Dow 
&  C.  268,  311).  See  further  as  to  vested  and  contingent  devises  and 
bequests,  Williams  on  Executors,  1071  et  seq.,  1086  et  seq. ;  10th  ed.,  954 
et  seq.  ;  970  et  seq.  ;  Jarman  on  Wills,  756  et  seq. ;  Tudor's  Leading  Cases 
on  Real  Property,  809  e^  seq. 

As  to  the  meaning  of  "  vest "  in  sec.  149  of  the  Public  Health  Act, 
1875,  38  &  39  Vict.  c.  55,  and  in  sec.  96  of  the  Metropolis  Management 
Act,  1855,  18  &  19  Vict.  c.  120,  which  provide  that  "all  streets  shall 
vest  in  and  be  under  the  control  of  "  certain  local  authorities,  see  Cover- 
dale  V.  Charlton,  1878,  4  Q.  B.  D.  104 ;  the  enactment  means  that  so 
much  depth  shall  vest  as  is  required  for  the  ordinary  purposes  of  the 
street,  including  sewering  {Rolls  v.  St.  George's,  Southwark,  1880,  14 
Ch,  D.  785);  and  so  much  height  as  is  required  for  its  ordinary  user 
{Wandsworth  v.  United  Telephone  Co.,  1884, 13  Q.B.  D.  904);  but  it  does 
not  include  such  a  height  as  to  prevent  electric  wires  being  carried  over 
above  the  area  required  for  user  of  the  street  {Finchley  Electric  Light 
Co.  V.  Finchley  Urban  District  Council,  [1903]  1  Ch.  437). 

Vested  Remainder. — A  remainder  has  already  been  de- 
fined under  Remainder  ;  it  is  vested  when  it  is  granted  unconditionally 
to  an  ascertained  person  in  esse ;  the  grantee  is  called  the  remainderman. 
A  remainder  always  has  its  origin  in  express  grant.  In  this  it  is  dis- 
tinguished from  a  reversion  which  arises  by  law  upon  the  grant  of  the 
particular  estate. 

The  estate  of  the  remainderman  is  vested  in  as  much  as  it  is  granted 
to  him  immediately,  and  it  is  only  the  possession,  not  the  interest,  that 
must  wait  for  the  determination  of  the  preceding  (called  the  particular) 
estate,  and  for  determining  whether  a  remainder  is  or  is  not  vested,  the 
question  of  certainty  of  possession  is  not  considered.  We  may  take 
two  examples  of  this :  In  a  grant  to  A.  for  life  and  remainder  to  B.  for 
life,  B.'s  remainder  is  vested  and  assignable,  in  spite  of  the  fact  that 
it  is  uncertain  whether  B.  may  not  predecease  A.,  and  therefore  never 
come  into  possession  of  his  estate  for  life.  And  in  a  grant  to  A.  in 
tail  with  remainder  to  B.  in  fee,  A.  may  bar  his  estate  tail,  and  with 
it  B.'s  remainder  expectant  thereon,  yet  B.'s  remainder  is  a  vested 
one. 

Fearne  {Contingent  Remainders,  p.  149)  says :  "  The  present  capacity 
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of  taking  effect  in  possession  if  the  possession  were  to  become  vacant, 
and  not  the  certainty  that  the  possession  will  become  vacant  before  the 
estate  limited  in  remainder  determines,  universally  distinguishes  a  vested 
remainder  from  one  that  is  contingent,"  and  on  this  is  based  the 
definition  of  a  vested  remainder,  as  one  that  is  always  ready  from  the 
moment  of  its  creation  to  take  effect  in  possession  the  moment  the  prior 
estate  determines. 

The  interposition  of  a  power  of  appointment  in  default  of  the  exer- 
cise of  which  a  remainder  of  the  nature  described  is  given  does  not 
prevent  it  from  being  a  vested  remainder ;  the  interests  thereby  given 
are  vested,  subject  only  to  being  divested  upon  the  power  of  appointment 
being  exercised.  The  Courts  lean  in  favour  of  early  vesting,  yet  the 
question  often  arises  whether  the  condition  upon  which  a  remainder  is 
granted  is  a  condition  precedent  and  the  remainder  is  consequently  a  con- 
tingent remainder,  or  whether  the  condition  is  a  condition  subsequent, 
and  the  remainder  is  therefore  a  vested  remainder,  subject  to  the  interest 
of  the  remainderman  being  divested  if  the  condition  is  not  performed 
when  the  time  comes  for  its  performance. 

This  part  of  the  subject  will  be  found  treated  of  under  Conditions  ; 
and  the  rules  for  the  creation  of  remainders,  under  Remainder.  Refer- 
ence should  also  be  made  to  the  article  on  Contingent  Remainders. 
Vested  and  contingent  remainders  arising  under  the  same  instrument 
will  be  found  contrasted  in  the  case  of  Cardigan  v.  Curzon  Howe,  [1901] 
2  Ch.  479. 

Vesting  Orders. 
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Definition. — A  vesting  order  is  an  order  of  a  Court  or  Commissioners 
under  statutory  authority,  whereby  property  is  transferred  to  and  vested, 
without  conveyance,  in  some  person  or  persons,  either  solely,  or  jointly 
with  the  original  holder  or  holders,  or  some  of  them.  The  principal 
statutes  under  which  vesting  orders  are  made  are  the  Trustee  Act,  1893, 
and  the  Lunacy  Act,  1890. 

Trustee  Act,  1893, 

By  sec.  26  in  any  of  the  following  cases,  namely : — (1)  "Where  the 
High  Court  appoints,  or  has  appointed,  a  new  trustee ;  and  (2)  where  a 
trustee  entitled  to  or  possessed  of  any  land,  or  entitled  to  a  contingent 
right  therein,  either  solely  or  jointly  with  any  other  person,  is  an  infant, 
or  is  out  of  the  jurisdiction  of  the  High  Court,  or  cannot  be  found ;  and 
(3)  where  it  is  uncertain  who  was  the  survivor  of  two  or  more  trustees 
jointly  entitled  to  or  possessed  of  any  land;  and  (4)  where,  as  to  the 
last  trustee  known  to  have  been  entitled  to  or  possessed  of  any  land,  it 
is  uncertain  whether  he  is  living  or  dead ;  and  (5)  where  there  is  no 
heir  or  personal  representative  to  a  trustee  who  was  entitled  to  or 
possessed  of  land,  and  has  died  intestate  as  to  that  land,  or  where  it  is 
uncertain  who  is  the  heir  or  personal  representative  or  devisee  of  a 
trustee  who  was  entitled  to  or  possessed  of  land,  and  is  dead  ;  and  (6) 
where  a  trustee,  jointly  or  solely  entitled  to  or  possessed  of  any  land,  or 
•entitled  to  a  contingent  right  therein,  has  been  required  by  or  on  behalf 
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of  a  person  entitled  to  require  a  conveyance  of  the  land  or  a  release  of 
the  right  to  convey  the  land,  or  to  release  the  right,  and  has  wilfully 
refused  or  neglected  to  convey  the  land  or  release  the  right  for  twenty- 
eight  days  after  the  date  of  the  requirement ;  the  High  Court  may  make 
a  vesting  order,  vesting  the  land  in  any  such  person,  in  any  such  manner, 
and  for  any  such  estate,  as  the  Court  may  direct,  or  releasing  or 
disposing  of  the  contingent  right  to  such  person  as  the  Court  may 
direct. 

Where  the  order  is  consequential  on  the  appointment  of  a  new  trustee, 
the  land  will  be  vested  for  such  estate  as  the  Court  may  direct  in  the 
persons  who  on  the  appointment  are  the  trustees ;  and  where  the  order 
relates  to  a  trustee  entitled  jointly  with  another  person,  and  such 
trustee  is  out  of  the  jurisdiction,  or  cannot  be  found,  the  land  or  right 
will  be  vested  in  such  other  person,  either  alone  or  with  some  other 
person.  (This  section  26  replaced  sees.  7-15  of  the  Trustee  Act,  1850, 
and  sec.  2  of  the  Trustee  Act,  1852.) 

Sec.  15  of  the  Act  of  1850,  which  referred  to  lands  of  which  persons 
were  "  seised,"  and  to  the  "  heir  or  devisee,"  did  not  apply  to  leaseholds 
(see  In  re  Mundel,  1860,  8  W.  E.  683 ;  In  re  Rathlone,  1876,  2  Ch.  D. 
483  ;  In  re  Dalgleish,  1876,  4  Ch.  D.  143). 

The  words  "  seised  jointly  "  in  sec.  10  of  the  Act  of  1850  were  not 
limited  to  a  legal  joint-tenancy  {In  re  Greenwood's  Trusts,  1884,  27  Ch. 
D.  359). 

The  provisions  of  the  Lunacy  Act,  1890,  as  to  vesting  orders  in  the 
case  of  lunatic  trustees  and  mortgagees  (ss.  133-142,  vide  infra),  do  not 
affect  the  jurisdiction  of  the  High  Court  as  to  any  such  trustee  who  is 
an  infant  (Lunacy  Act,  1890,  s.  143). 

Where  one  of  four  trustees  was  an  absconding  bankrupt,  the  Court 
made  an  order  vesting  the  trust  estate  in  the  other  three  trustees  {In  re 
Lees,  [1896]  2  Ch.  508  ;  In  re  Fitzherhert,  [1898]  W.  K  58). 

Where  new  trustees  have  been  already  appointed  out  of  Court  under 
a  valid  power,  the  Court  will  not  reappoint  them  for  the  purpose  of 
making  a  vesting  order  {In  re  Vicat,  1886,  33  Ch.  D.  103;  In  re 
Dewhirst's  Trusts,  ibid.  416). 

An  order  appointing  new  trustees  under  sec.  25  (1)  of  the  Trustee 
Act,  1893,  [which  empowers  the  High  Court  to  appoint  a  new  trustee 
or  trustees  whenever  it  is  found  inexpedient,  difficult,  or  impracticable 
so  to  do  without  the  assistance  of  the  Court],  and  any  consequential 
vesting  order  or  conveyance,  will  not  operate  further  or  otherwise  as  a 
discharge  to  any  former  or  continuing  trustee  than  an  appointment  of 
new  trustees  under  a  power  would  have  operated  (s.  25  (2)). 

[Cannot  he  Found. — The  Act  (s.  26  (2))  applies  to  the  case  of  a 
limited  company  which  has  sold  its  property,  received  the  consideration, 
and  has  become  automatically  dissolved  under  sec.  143  of  the  Com- 
panies Act,  1862,  before  conveyance.  The  Court  will  in  such  a  case 
make  an  order  vesting  the  property  in  the  purchaser  {In  re  General 
Accident  Assurance  Corporation,  [1904]  1  Ch.  147.  But  see  in  the  case 
of  a  patent.  In  re  Taylor's  Agreement  Trusts,  [1904]  2  Ch.  737 ;  In  re 
Richard  Mills  &  Co.,  Ltd.,  [1905]  W.  N.  36).  The  proper  form  of  order  on 
such  dissolution  is  apparently  to  appoint  a  new  trustee  under  sec.  25  of 
the  Trustee  Act,  1893,  and  direct  that  the  property  be  vested  in  him 
{In  re  No.  9  Bomore  Road,  [1906]  1  Ch.  359).] 

Unborn  Persons. — Where  any  land  is  subject  to  a  contingent  right 
in  an  unborn  person,  or  class  of  unborn  persons,  who,  on  coming  into- 
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existence,  would  in  respect  thereof  become  entitled  to  or  possessed  of 
the  land  on  any  trust,  the  High  Court  may  make  an  order  releasing  the 
land  from  the  contingent  right,  or  may  make  an  order  vesting  in  any 
person  the  estate  to  or  of  which  the  unborn  person  or  class  would,  on 
coming  into  existence,  be  entitled  or  possessed  in  the  land  (Trustee  Act, 
1893,  s.  27,  replacing  sec.  16  of  the  Act  of  1850 ;  see  Wake  v.  Wake, 
1853,  1  W.  R.  283 ;  Hargreaves  v.  Wright,  ibid.  408). 

Infard  Mortgagee. — Where  any  person  entitled  to  or  possessed  of 
land,  or  entitled  to  a  contingent  right  in  land,  by  way  of  security  for 
money,  is  an  infant,  the  High  Court  may  make  an  order  vesting  or 
releasing  or  disposing  of  the  land  or  right  in  like  manner  as  in  the  case 
of  an  infant  trustee  (Trustee  Act,  1893,  s.  28,  partly  replacing  sees.  7 
and  8  of  the  Act  of  1850). 

Mortgagee. — The  Act  also  makes  provision  for  vesting  orders  of  land 
where  a  mortgage  has  been  paid  off,  and  where  the  heir,  or  personal 
representative,  or  devisee  of  the  mortgagee  is  out  of  the  jurisdiction,  or 
cannot  be  found,  or  will  or  does  not  convey ;  or  where  it  is  uncertain 
which  of  several  devisees  of  the  mortgagee  was  the  survivor,  or 
whether  such  survivor  or  the  heir  or  personal  representative  of  the 
mortgagee  is  living  or  dead ;  and  where  there  is  no  heir  or  personal  repre- 
sentative to  a  mortgagee  who  has  died  intestate  as  to  the  land,  or  where 
he  has  died,  and  it  is  uncertain  who  is  his  heir  or  personal  representa- 
tive or  devisee  (see  sec.  29  of  the  Trustee  Act,  1893,  replacing  sec.  19  of 
the  Act  of  1850).  Where  the  validity  of  the  mortgagee's  will  was 
disputed,  and  an  action  was  pending  in  the  Probate  Division,  the  above 
section  was  held  to  apply  {In  re  Cook,  [1895]  1  Ch.  700). 

Conseqibential  on  Judgments. — Vesting  orders  may  also  be  made 
consequential  on  judgments  or  orders  directing  a  sale  or  mortgage  of 
land,  or  on  judgments  for  specific  performance  of  a  contract  concerning 
land,  or  for  partition,  or  sale  in  lieu  thereof,  or  exchange,  or  for  con- 
veyance in  cases  of  election,  or  otherwise  (see  Trustee  Act,  1893, 
s.  30,  as  amended  by  sec.  1  of  the  Amendment  Act,  1894,  and  s.  31 ;  see, 
in  partition  actions,  Bowra  v.  Wright,  1851,  4  De  G.  &  S.  265  ; 
Shepherd  v.  Churchill,  1857,  25  Beav.  21;  53  E.  R.  543;  in  foreclosure 
actions,  Foster  v.  Parker,  1878,  8  Ch.  D.  147 ;  Mellor  v.  Porter,  1883, 
25  Ch.  D.  158). 

Hffect  of  Vesting  Order.  —  The  order  has  the  same  effect,  when 
consequential  on  the  appointment  of  a  new  trustee,  as  if  the  former 
trustees  (if  any)  had  executed  proper  conveyances  for  such  estate  as 
the  Court  directs,  or  if  there  is  no  such  person,  or  none  of  full  capacity, 
then  as  if  such  person  had  existed,  and  been  of  full  capacity,  and  had 
executed  all  proper  conveyances;  and  in  every  other  case,  as  if  the 
trustee,  or  other  person,  or  description  or  class  of  persons,  to  whose 
rights,  or  supposed  rights,  the  provisions  of  the  Act  relate,  had  been 
an  ascertained  and  existing  person  of  full  capacity,  and  had  executed 
a  conveyance  or  release  to  the  effect  intended  by  the  order  (Trustee 
Act,  1893,  s.  32,  consolidating  the  similar  provisions  of  the  Acts  of 
1850,  ss.  8-15,  19,  and  1852,  s.  1). 

Where  an  order  is  made  vesting  the  estate  of  an  infant  tenant 
in  tail  in  possession,  the  effect  is  to  bar  the  estate  tail  and  remainders 
over  {In  re  Montagu,  [1896]  1  Ch.  549 ;  and  see  form  of  order,  ibid.^ 
at  p.  553). 

Appointment  of  Person  to  Convey. — In  all  cases  where  a  vesting 
order  can  be  made  under  the  above  provisions,  the  Court  may,  if  it 
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is  more  convenient,  appoint  a  person  to  convey  or  release  the  land  or 
contingent  right,  with  the  like  effect  (Trustee  Act,  1893,  s.  33 ;  for 
forms  of  orders  under  the  corresponding  sec.  20  of  the  Act  of  1850,  see 
2  Seton,  Judgments  and  Orders,  vol.  ii.  pp.  1031,  1057  et  seq. ;  6th  ed., 
pp.  1228,  1261  e^  seq.). 

In  determining  whether  to  make  a  vesting  order,  or  to  appoint  a 
person  to  convey,  the  Court  is  guided  by  the  relative  expenses  of  the 
two  modes  {Hancox  v.  Spittle,  1857,  3  Sm.  &  G.  478  ;  65  E.  R.  745). 

Copyholds. — Where  an  order  vesting  copyhold  land  is  made  with  the 
consent  of  the  lord  of  the  manor,  the  land  vests  accordingly  without 
surrender  or  admittance  (Trustee  Act,  1893,  s.  34).  The  lord's  consent 
in  writing  may  be  verified  by  affidavit  (Ayles  v.  Cox,  1854,  17  Beav. 
584 ;  and  see  Daniell,  Chancery  Forms,  4th  ed.,  Nos.  2071,  2072 ;  5th 
ed.,  Nos.  2113,  2114).  [Where  the  lord  does  not  consent  the  proper 
form  of  order  is  to  vest  the  lands  in  the  new  trustee  for  all  the  estate 
which  has  vested  in  the  heir  of  (e.g.)  the  last  surviving  trustee  (Seton, 
Judgments  and  Orders,  6th  ed.,  p.  1237).] 

Stock  and  Choscs  in  Action. — An  order  may  be  made  vesting  the 
right  to  transfer,  or  call  for  a  transfer  of,  stock,  or  to  receive  the 
dividends  or  income  thereof,  or  to  sue  for  or  recover  a  chose  in  action, 
in  any  such  person  as  the  Court  may  appoint,  in  any  of  the  following 
cases  : — (1)  Where  the  Court  appoints,  or  has  appointed,  a  new  trustee  ; 
(2)  where  a  trustee  entitled  alone,  or  jointly  with  another  person,  to 
stock  or  a  chose  in  action  is  an  infant,  or  out  of  the  jurisdiction,  or 
cannot  be  found  [which  does  not  include  the  case  of  patent  rights  vested 
in  a  company  which  has  been  dissolved  (In  re  Taylor's  Agreement  Trusts, 
[1904]  2  Ch.  737)],  or  neglects  or  refuses  to  transfer  [stock  or  receive 
the  dividends  or  income  thereof  or  to  sue  for  or  recover  a  chose  in 
action]  for  twenty-eight  days  after  request  by  the  person  absolutely 
entitled,  or  after  service  of  an  order  for  that  purpose;  or  (3)  where 
it  is  uncertain  whether  a  trustee  entitled  alone  or  jointly  with  another 
person  is  alive  or  dead. 

Where  the  order  is  consequential  on  the  appointment  of  a  new 
trustee,  the  right  will  be  vested  in  the  persons  who,  on  the  appoint- 
ment, are  the  trustees ;  and  where  the  person  whose  right  is  dealt  with 
was  entitled  jointly  with  another,  the  right  will  be  vested  in  that 
other,  either  alone  or  jointly  with  any  other  person  whom  the  Court  may 
appoint  (Trustee  Act,  1893,  s.  35,  subs.  (1)  ;  and  see  In  re  Zees,  [1896] 
2  Ch.  508). 

In  all  cases  where  a  vesting  order  can  be  made  under  the  above 
section,  the  Court  may,  if  it  is  more  convenient,  appoint  some  proper 
person  to  make  or  join  in  making  the  transfer  (s.  35,  subs.  (2)). 

The  Banks  of  England  and  Ireland,  and  all  other  companies,  must 
obey  every  order  under  this  section  according  to  its  tenor  (subs.  (3)). 

Where  the  stock  or  shares  with  reference  to  which  a  vesting  order 
is  being  made  are  Government  or  other  stocks  or  shares  upon  which 
there  is  no  liability  for  calls,  and  which  are  to  be  held  by  the  trustees, 
the  order  should,  as  a  rule,  direct  the  persons  in  whom  the  right  to 
transfer,  or  call  for  a  transfer,  and  to  receive  the  dividends  or  income, 
is  vested,  to  transfer  the  stock  or  shares  into  their  own  names ;  but 
where  shares  are  being  dealt  with  on  which  there  is  a  liability  for  calls, 
such  directions  should  be  omitted  (In  re  Gregson,  [1893]  3  Ch.  233, 
explaining  In  re  New  Zealand  Trust  and  Loan  Co.,  [1893]  1  Ch.  403 ; 
and  see  In  re  Peacock,  1880,  14  Ch.  D.  212).     [For  proper  form  of  order 
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where  one  of  three  trustees  had  disappeared,  see  In  re  Price,  [1894] 
W.  K  169  ;  In  re  Jolliffe's  Trusts,  1893,  68  L.  T.  747.] 

Ships. — The  provisions  of  the  Act  as  to  vesting  orders  apply  to  shares 
in  ships  registered  under  the  Acts  relating  to  merchant  shipping  as  if 
they  were  stock  (s.  35,  subs.  (6)),  The  Merchant  Shipping  Acts  have 
been  codified  by  the  Merchant  Shipping  Act,  1894,  of  which  see 
sees.  2,  5. 

Costs. — The  High  Court  may  order  tlie  costs  and  expenses  of  and 
incident  to  any  application  for  a  vesting  order,  or  of  and  incident  to  any 
such  order,  or  any  conveyance  or  transfer  in  pursuance  thereof,  to  be 
paid  or  raised  out  of  the  land  or  personal  estate  in  respect  whereof  the 
same  is  made,  or  out  of  the  income  thereof,  or  to  be  borne  and  paid  in 
such  manner  and  by  such  persons  as  to  the  Court  may  seem  just  (s.  38 ; 
the  words  "  and  by  such  person  "  were  not  contained  in  the  correspond- 
ing section  (s.  51)  of  the  Act  of  1850 ;  see  In  re  Knox's  Trusts,  [1895] 
1  Ch.  538 ;  2  Ch.  483.  For  cases,  see  Kudall  and  Greig,  Trusts  and  Trustees, 
2nd  ed.,  pp.  124-128).  [Costs  on  the  higher  scale  will  not  be  allowed  on 
the  ground  only  that  the  funds  are  large  {In  re  Spettigue,  1884,  32  W.  R. 
385).] 

Charitij  Trustees. — The  powers  conferred  by  the  Act  as  to  vesting 
orders  may  be  exercised  for  vesting  any  land,  stock,  or  chose  in  action 
in  any  trustee  of  a  charity  or  society  over  which  the  High  Court  would 
have  jurisdiction  upon  action  duly  instituted,  whether  the  appointment 
of  the  trustee  was  made  by  instrument  under  a  power,  or  by  the  High 
Court  under  its  general  or  statutory  jurisdiction  (s.  39 ;  see  Seton,  Judg- 
ments and  Orders,  5th  ed.,  p,  1102;  6th  ed.,  p.  1303). 

Orders  Evidence. — The  order  is  conclusive  evidence  of  the  allegations 
on  which  it  is  founded  under  the  Act,  upon  any  question  as  to  its  validity 
(s.  40). 

Land  out  of  England. — The  powers  of  the  High  Court  in  England  to 
make  vesting  orders  under  the  Act  extend  to  all  land  and  personal  estate 
in  His  Majesty's  dominions  except  Scotland  (s.  41) ;  and  these  powers 
are  also  given  to,  and  may  be  exercised  by,  the  High  Court  in  Ireland 
(Trustee  Act,  1893,  Amendment  Act,  1894,  s.  2). 

Definitions. — For  definitions  of  "  land,"  "  stock,"  and  other  expressions 
used  in  the  Act,  see  sec.  50.  ["  Stock "  includes  shares  in  joint-stock 
companies  {In  re  Angela,  1852,  5  De  G.  &  S.  278 ;  64  E.  R.  lil6).] 

Procedure. — All  proceedings  in  the  High  Court  under  the  Act  are 
assigned  to  the  Chancery  Division  (R.  S.  C.,  Order  54  &,  r.  1);  and  all 
applications  under  the  Act,  except  as  mentioned  below,  should  be  made  by 
petition.  Jurisdiction  to  make  a  vesting  order  under  sec.  35,  on  refusal 
by  a  trustee  to  transfer  stock  for  twenty-eight  days  after  request,  does 
not  arise  before  the  twenty-eight  days  have  expired  {In  re  Knox's  Trusts, 
[1895]  1  Ch.  538 ;  and  see  S.  C,  [1895]  2  Ch.  483).  Any  of  the  follow- 
ing applications  under  the  Act  may  be  made  by  summons : — (1)  For  the 
appointment  of  a  new  trustee,  with  or  without  a  vesting  or  other  conse- 
quential order ;  (2)  for  a  vesting  order  or  other  order  consequential  on 
the  appointment  of  a  new  trustee,  whether  the  appointment  is  made  by 
the  Court  or  a  judge,  or  out  of  Court ;  (3)  for  a  vesting  or  other  conse- 
quential order  in  any  case  where  a  judgment  or  order  has  been  given 
or  made  for  the  sale,  conveyance,  or  transfer  of  any  land  or  stock,  or  the 
suing  for  or  recovering  any  chose  in  action  (R.  S.  C,  Order  55,  r.  13a). 
The  application  is  by  originating  summons,  unless  made  in  a  pending 
matter,  when  an  ordinary  summons  is  sufficient.     For  the  practice  under 
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the  Trustee  Acts,  1850  and  1852,  see  Daniell,  Chancery  Practice,  6th  ed., 
pp.  2085-2130 ;  Seton,  Judgments  and  Orders,  5th  ed.,  pp.  1024-1082 ; 
6th  ed.,  1251  et  seq. ;  and  under  the  Trustee  Act,  1893,  Dan.  Ch.  Fr., 
7th  ed.,  1790  et  seq. 

Lunacy  Act,  1890. 

Transfer  of  Stock. — By  sees.  133  and  134  of  the  Act  of  1890  power  is 
given  to  the  Judge  in  Lunacy  (see  s.  108)  to  order  transfer  of  stock  to 
which  a  lunatic  is  beneficially  entitled  to  a  committee,  or  into  Court,  or 
otherwise  (see  In  re  Noyce,  [1892]  1  Q.  B.  642 ;  In  re  Browne,  [1894]  3  Ch. 
412) ;  and  to  order  transfer  of  stock  in  the  name  of  a  lunatic  who  is  out  of 
the  jurisdiction  (see  In  re  Brown,  [1895]  2  Ch.  666;  In  re  Knight,  [1898] 
1  Ch.  257).  [For  example,  the  jurisdiction  was  exercised  where  a  person 
was  found  lunatic  in  France,  and  the  French  tuteur  was  by  the  resolution 
of  a  family  council  sanctioned  by  the  Court  there  to  get  in  all  securities 
belonging  to  the  lunatic  {In  re  Lawagoiti,  [1907]  2  Ch.  14).  A  County 
Court  judge  has  no  power  to  make  a  vesting  order  {In  re  Noyce,  uhi  supra).'] 

Vesting  Order — Zand. — Where  a  lunatic  trustee  or  mortgagee  is 
solely  or  jointly  seised  or  possessed  of  any  land  [or  solely  or  jointly 
entitled  to  a  contingent  right  in  any  land  upon  any  trust  or  by  way  of 
mortgage],  the  Judge  in  Lunacy  may  by  order  vest  such  land  in  such 
person  or  persons,  for  such  estate,  and  in  such  manner,  as  he  directs 
(s.  135  (1)).  [Under  this  enactment  land  contracted  to  be  sold  by  the 
lunatic  when  sane  was  ordered  to  vest  in!  the  purchaser  {In  re  Pagani, 
[1892]  1  Ch.  237 ;  see  In  re  Beaufort,  [1898]  W.  K  148).]  Where  a 
lunatic  trustee  or  mortgagee  is  solely  or  jointly  entitled  to  a  contingent 
right  in  any  land,  the  judge  may  by  order  release  such  hereditaments 
from  the  contingent  right,  and  dispose  of  the  same  to  such  person  or 
persons  as  the  judge  directs  (s.  135  (2)).  Orders  under  the  above  pro- 
visions have  the  same  effect  as  if  the  trustee  or  mortgagee  had  been 
sane,  and  had  duly  conveyed  the  lands  or  released  the  contingent  right 
(s.  135  (3)).  If  more  convenient,  a  person  may  be  appointed  to  convey 
or  release,  with  the  like  effect  (s.  135  (4)).  An  order  vesting  copyholds, 
with  the  lord's  consent,  operates  without  surrender  or  admittance  (s.  135 
(5) ;  see  Ayles  v.  Cox,  1854, 17  Beav.  584 ;  51  E.  R.  1161 ;  Bristow  v.  Booth, 
1869,  L.  R.  5  C.  P.  80,  vide  supra). 

Vesting  Order — Stock. — Where  a  lunatic  trustee  or  mortgagee  is  solely 
entitled  to  any  stock  or  chose  in  action,  the  judge  [not  the  Master  in 
Lunacy  {In  re  Langdale,  [1901]  1  Ch.  3)]  may  by  order  vest  in  any  person 
or  persons  the  right  to  transfer,  or  call  for  a  transfer  of,  the  stock,  or  to 
receive  the  dividends  thereof,  or  to  sue  for  the  chose  in  action ;  or,  if 
the  lunatic  were  jointly  entitled,  the  right  may  be  vested  either  in  the 
other  person  or  persons  alone,  or  jointly  with  any  other  person  or  persons 
(s.  136  (1)  (2) ;  see  In  re  Gregson,  [1893]  3  Ch.  233) ;  or  where  the  lunatic 
is  a  personal  representative,  the  right  may  be  vested  in  any  person  or 
persons  the  judge  may  appoint  (s.  136  (3)).  The  Bank  of  England  and 
other  companies  must  act  in  accordance  with  orders  under  this  section 
(s.  136  (5)  (6))  [notwithstanding  sec.  137,  whereby  the  person  appointed  to 
transfer  stock  must  be  some  proper  officer  of  the  bank  or  company  {In 
re  C.  M.  G.,  [1898]  2  Ch.  324)].  Where  one  of  four  trustees  had  been 
found  lunatic,  an  order  was  made  vesting  his  estate  in  the  other  three, 
although  the  number  of  trustees  was  thereby  diminished  {In  re  Leon, 
[1892]  1  Ch.  348).  [There  is  no  jurisdiction  under  the  Lunacy  Act,  1890, 
to  make  a  vesting  order  in  the  case  of  a  criminal  lunatic  trustee ;  recourse 
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in  such  a  case  must  be  had  to  sec.  5  of  the  Trustee  Act,  1850  {In  re  B., 
[1906]  1  Ch.  730).] 

Charity  Trustees. — The  powers  conferred  by  the  Act  as  to  vesting 
orders  may  be  exercised  for  vesting  any  land,  stock,  or  chose  in  action  in 
the  trustee  or  trustees  of  any  charity  or  society  over  which  the  High 
Court  would  have  jurisdiction  upon  suit  duly  instituted,  whether  the 
appointment  of  such  trustee  or  trustees  was  made  by  instrument  under 
a  power  or  by  the  High  Court  under  its  general  or  statutory  jurisdic 
tion  (s.  138). 

DeclaratioTis  and  Directions. — The  Judge  in  Lunacy  may  make 
declarations  and  give  directions  concerning  the  manner  in  which  the 
right  to  any  stock  or  chose  in  action  vested  under  the  provisions  of  the 
Act  is  to  be  exercised  (see  In  re  Gregson,  ubi  supra). 

Orders  Evidence. — A  vesting  order  as  to  land  under  the  Act  is  con- 
clusive evidence  of  the  allegation  of  personal  incapacity  upon  which  it  is 
founded  (see  sec.  40  of  the  Trustee  Act,  1893,  replacing  the  repealed  sec. 
140  of  the  Lunacy  Act,  1890). 

J^ew  Trustees. — ^Where  the  judge  has  jurisdiction  to  make  a  vesting 
order,  he  may  also  make  an  order  appointing  a  new  trustee  or  new 
trustees  (s.  141). 

Costs. — The  costs  of  and  incident  to  obtaining  an  order  under  the  pro- 
visions of  the  Act  as  to  vesting  orders,  and  carrying  the  same  into  effect, 
may  be  directed  to  be  paid  out  of  the  land  or  personal  estate,  or  the 
income  thereof,  as  the  judge  may  think  fit  (s.  142),  [The  Bank  of 
England  appearing  and  objecting  unsuccessfully  that  an  order  is  ultra 
vires,  is  not  a  litigant  but  amicus  curice,  and  will  not  be  ordered  to  pay 
costs  {In  re  Shortridge,  [1895]  2  Ch.  278).] 

Infant  Trustee  or  Mortgagee. — The  provisions  of  the  Act  as  to  vesting 
orders  do  not  affect  the  jurisdiction  of  the  High  Court  as  to  any  lunatic 
trustee  or  mortgagee  who  is  an  infant  (s.  143 ;  see  In  re  Edwards,  1879, 
10  Ch.  D.  605). 

Procedure. — An  application  for  a  vesting  order  is  made  by  [summons, 
and  is  dealt  with  by  the  judge.  The  Master  has,  however,  power  to 
make  a  vesting  order  if  it  falls  within  "  administration  and  manage- 
ment"  (Rules  in  Lunacy,  1900;  In  re  Browne,  [1894]  3  Ch.  417)]. 
Where  the  application  is  for  the  appointment  of  new  trustees,  or  relates 
to  property  subject  to  a  trust,  it  may  be  made  by  any  person  beneficially 
interested  in  the  property,  whether  under  disability  or  not,  or  by  any 
duly  appointed  trustee  thereof;  and  where  it  relates  to  any  property 
subject  to  a  mortgage,  by  any  person  beneficially  interested  in  the 
equity  of  redemption,  or  in  the  mortgage  money,  whether  under  dis- 
ability or  not  (r.  57).  The  application  must  be  intituled  in  the  matter 
of  the  trust  or  mortgage,  and  of  the  particular  lunacy,  and  in  the  matter 
of  the  Lunacy  Act,  1890  (r.  58);  and  the  applicant  must  serve  the 
application  upon  the  person  or  persons  who,  according  to  the  practice 
of  the  Chancery  Division,  would  be  required  or  entitled  to  be  served 
in  similar  cases  (r.  59). 

Definitions. — For  the  definitions  of  "land,""  stock,"  "seised,"  "pos- 
sessed," and  other  expressions  used  in  the  Act,  see  Lunacy  Act,  1890, 
s.  341 ;  and  Lunacy  Act,  1891,  s.  28. 

See  Lunacy. 

Miscellaneous. 

Charities.— VhAqt  the  Charitable  Trusts  Act,  1860,  23  &  24  Vict, 
c.  136,  the  Charity  Commissioners  have  power  to  make  orders  for  the 
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vesting  of  any  real  or  personal  estate  belonging  to  any  charity,  or 
entitling  the  official  trustees  of  charitable  funds,  or  any  other  trustees, 
to  call  for  a  transfer  of,  and  to  transfer,  any  stock  belonging  to  such 
estate  (s.  2).  They  may  also  make  a  vesting  order  on  substituting  the 
bishop  of  one  diocese  for  the  bishop  of  another  as  to  certain  trusts,  under 
the  Bishops  Trusts  Substitution  Act,  21  &  22  Vict.  c.  71. 

Judicial  Sale. — The  Court  of  Chancery  could  make  an  order  vesting 
land  in  the  purchaser  on  a  judicial  sale  under  the  Land  Registry  Act, 
1862,  25  &  26  Vict.  c.  53,  ss.  45  et  seq. 

Cmmty  and  Palatine  Courts. — The  provisions  of  the  Trustee  Act, 
1893,  witjfi  respect  to  the  High  Court,  in  their  application  to  cases  within 
the  jurisdiction  of  a  Palatine  Court  or  County  Court,  include  that  Court, 
and  the  procedure  under  that  Act  in  Palatine  Courts  and  County  Courts 
is  to  be  in  accordance  with  the  Acts  and  rules  regulating  the  procedure 
of  those  Courts  (Trustee  Act,  1893,  s.  46).  Under  the  combined  operation 
of  this  provision  and  the  County  Courts  Act,  1888,  s.  67,  and  the  Inter- 
pretation Act,  1889,  s.  38,  the  County- Court  has  jurisdiction  under  the 
Trustee  Act,  1893,  where  the  trust  estate  or  fund  to  which  the  action  or 
matter  relates  does  not  exceed  £500  (see  Rudall  and  Greig,  Trusts  and 
Trustees,  2nd  ed.,  pp.  150,  151). 

The  practice  and  proceedings  of  the  Court  of  Chancery  of  the  County 
Palatine  of  Durham  are  regulated  by  52  &  53  Vict.  c.  47  (s.  8  is  repealed 
by  the  Trustee  Act,  1893,  of  which  see  s.  46).  The  powers  of  the  Court 
of  Chancery  of  the  County  Palatine  of  Lancaster,  within  its  jurisdiction, 
are  similar  to  those  of  the  Chancery  Division  (see  53  &  54  Vict.  c.  23, 
8.  3). 

Judicial  Trustees. — On  the  appointment  of  any  person  to  be  judicial 
trustee  (under  the  Judicial  Trustees  Act,  1896),  the  Court  is  to  make 
such  vesting  or  other  orders  and  exercise  such  other  powers  as  may  be 
necessary  for  vesting  the  trust  property  in  the  judicial  trustee,  either  as 
sole  trustee  or  jointly  with  other  trustees,  as  the  case  requires  (the  Judicial 
Trustee  Rules,  1897,  r.  6). 

Yorkshire  Registry. — Under  the  Yorkshire  Registries  Act,  1884,  47  & 
48  Vict.  c.  54,  all  assurances  executed  or  made  after  the  commencement 
of  the  Act  (January  1,  1885,  see  s.  2)  may  be  registered  under  the  Afct 
(s.  4).  The  expression  "  assurance  "  includes  (inter  alia)  any  "  order  of  a 
Court "  (which  again  includes  any  order  issuing  from  a  Court  of  competent 
jurisdiction,  or  any  order  of  the  Charity  Commissioners,  whereby  any 
interest  in  any  land  is  or  may  be  affected),  or  affidavit  of  vesting  under 
any  Act  of  Parliament  (s.  3). 

Middlesex  Registry. — It  seems  that  a  vesting  order  does  not  require 
registration  in  Middlesex  as  a  "  conveyance  "  (see  Brickdale,  Registration 
of  Deeds  in  Middlesex,  p.  16). 

Stamps. — For  the  purposes  of  the  Stamp  Act,  1891,  the  expression 
"  conveyance  on  sale  "  includes  {inter  alia)  every  decree  or  order  of  any 
Court  or  of  any  commissioners,  whereby  any  property,  or  any  estate  or 
interest  in  any  property,  upon  the  sale  thereof  is  transferred  to  or  vested 
in  a  purchaser,  or  any  other  person  on  his  behalf  or  by  his  direction  (s.  54) ; 
and  every  such  decree  or  order,  whereby  any  property  on  any  occasion, 
except  a  sale  or  mortgage,  is  transferred  to  or  vested  in  any  person,  is  to 
be  charged  with  duty  as  a  conveyance  or  transfer  of  property;  but  if  made 
for  effectuating  the  appointment  of  a  new  trustee  it  is  not  to  be  charged 
more  than  ten  shillings  (s.  62). 
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Vestments. — During  the  last  half  century  the  question  of 
eucharistic  vestments  in  the  Church  of  England  has  given  rise  to  con- 
siderable controversy  and  litigation.  In  the  present  article  it  is  proposed 
to  take  a  general  survey  of  the  ground  in  dispute,  and  of  the  state  of 
English  case  law  in  regard  to  it.  It  is  impossible  for  anyone  to  form  an 
intelligent  opinion  upon  the  subject  without  a  brief  historical  and  chrono- 
logical statement  of  the  statutory  and  other  provisions  on  which  the 
determination  of  the  question  depends. 

In  the  first  Prayer-Book  of  Edward  vi.  (1549),  the  office  of  Holy 
Communion  "  commonly  called  the  Mass,"  is  prefaced  by  a  Eubric  in  the 
following  terms : — 

Upon  the  day  and  at  the  time  appointed  for  the  ministration  of  the  Holy 
Communion  the  priest  that  shall  execute  the  holy  ministry  shall  put  upon  him 
the  vesture  appointed  for  that  ministration,  that  is  to  say,  a  white  albe  plain 
with  a  vestment  [i.e.  a  chasuble]  or  cope.  And  where  there  be  many  priests  or 
deacons  there  so  many  shall  be  readjj  to  help  the  priest  in  the  ministration  as 
shall  be  requisite,  and  shall  have  upon  them  likewise  the  vestures  appointed  for 
their  ministry,  that  is  to  say,  albes  with  tunicles. 

In  the  Prayer-Book  of  1552  it  was  provided  that — 

The  minister  at  the  time  of  the  Communion,  and  at  all  other  times  in  his 
ministration  shall  use  neither  albe,  vestment,  nor  cope ;  but  being  archbishop 
or  bishop  he  shall  wear  a  rochet,  and  being  a  priest  or  deacon  he  shall  have  and 
wear  surplice  only. 

Then  came  the  Elizabethan  Act  of  Uniformity  (1  Eliz.  c.  2),  which 
provided  that — 

Such  ornaments  of  the  Church  and  of  the  ministers  thereof  shall  be 
retained  and  be  in  use,  as  was  in  this  Church  of  England  by  authority  of 
Parliament  in  the  second  year  of  the  reign  of  King  Edward  the  Sixth,  until 
other  order  shall  be  therein  taken  by  the  authority  of  the  Queen's  Majesty, 
with  the  advice  of  her  commissioners  appointed  and  authorised  under  the 
Great  Seal  of  England  for  causes  ecclesiastical  or  of  the  metropolitan  (sic)  of 
this  realm. 

In  pursuance  of  this  statute  there  was  inserted  at  the  commence- 
ment of  the  Prayer-Book  of  1559  the  following  note: — 

And  here  is  to  be  noted  that  the  minister  at  the  time  of  the  Communion, 
and  at  all  other  times  of  his  ministration,  shall  use  such  ornaments  in  the 
church  as  were  in  use  by  authority  of  Parliament  in  the  second  year  of  the 
reign  of  King  Edward  the  Sixth,  according  to  the  Act  of  Parliament  set  in 
the  beginning  of  this  book. 

In  the  Prayer-Book  of  1604  practically  the  same  words  were  used. 
In  that  of  1662,  now  in  force,  to  which  the  Caroline  Act  of  Uniformity 
(13  &  14  Car.  Ii.  c.  4),  although  containing  itself  no  provisions  as  to 
ornaments,  gives  statutory  authority,  the  Ornaments  Eubric  reads 
thus : — 

And  here  is  to  be  noted  that  such  ornaments  of  the  Church,  and  of  the 
ministers  thereof,  at  all  times  of  their  ministration  shall  be  retained  and  be 
in  use,  as  were  in  this  Church  of  England  by  the  authority  of  Parliament 
in  the  second  year  of  the  reign  of  King  Edward  the  Sixth. 
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The  main  question  at  issue  in  the  vestments  controversy  has  been 
whether  the  Ornaments  Eubric  in  the  Prayer-Book  of  1662  is  still  in 
force  in  its  entirety,  or  whether  it  is  to  be  taken  as  modified  by  the 
Advertisements  of  Queen  Elizabeth  ;  as  to  the  terms  of  which,  see 
vol.  i.  p.  216.  It  was  held  by  the  Privy  Council,  in  Hehbert  v.  Purchas, 
1871,  L.  E.  3  P.  C.  605,  reversing  the  decision  of  the  Court  of  Arches  in 
Mphinstone  v.  Purchas,  that  the  Advertisements  constituted  a  taking 
of  "  other  order  "  within  the  meaning  of  sec.  25  of  the  Elizabethan  Act 
of  Uniformity,  and  that  consequently  the  Ornaments  Eubric  must  be 
construed  as  subject  to  the  modification  which  the  Advertisements  had 
effected  on  the  Eubric  prefixed  to  the  Communion  service  in  the  Prayer- 
Book  of  1549.  The  effect  of  this  decision  was  to  make  the  alb  and 
chasuble,  and  the  cope  (except  as  regards  cathedral  and  collegiate 
churches)  illegal.  It  is  necessary  to  set  out  the  reasoning  on  which 
this  decision  was  based  with  some  minuteness.  It  may  be  summarised 
shortly  as  follows : — 

(1)  The  Advertisements  were  strenuously  enforced,  and  a  general 
destruction  of  the  ordinary  Mass  vestments  followed  their  appearance. 

(2)  This  destruction  of  vestments  shows  that  the  object  of  the  Adver- 
tisements was  not,  as  Mr.  Purchas  contended,  to  secure  a  minimum  of 
ritual,  leaving  those  priests  who  preferred  a  more  elaborate  standard  to 
adopt  it  if  they  pleased,  but  to  abolish  all  the  ornaments  which  they 
did  not  prescribe,  and  to  make  the  use  of  the  surplice  alone  compulsory. 

(3)  The  Advertisements  are  expressly  mentioned  in  the  Canons  of 
1603,  which  sanctioned  the  Prayer-Book  of  1559,  and  the  Canons  and 
Prayer-Book  must  be  read  together,  the  Canons  being  taken  as  an 
exposition  of  the  limitation  of  the  Ornaments  Eubric.  (4)  In  the 
Eubric  of  1662  the  words  "shall  be  retained  and  be  in  use"  are 
employed  instead  of  the  simple  expression  "were  in  use"  which 
appeared  in  that  of  1559.  The  inference  is  that  things  were  to  remain 
as  they  were  at  the  time  when  the  Caroline  Act  of  Uniformity  was 
passed. 

In  the  case  of  Clifton  v.  Bidsdale,  1877,  L.  E.  2  P.  &  D.  276,  the 
Privy  Council  again  held,  although  the  decision  was  only  that  of  a 
majority,  that  the  Advertisements  were  a  taking  of  order  by  the  Queen 
under  the  Act  of  Uniformity,  and  that  sec.  25  of  the  Elizabethan  Act 
of  Uniformity  must  be  read  as  if  such  order  had  been  inserted  therein. 
It  is  noteworthy,  however,  that  in  Clifton  v.  Bidsdale,  the  Privy  Council 
abandoned  the  argument  from  the  words  "shall  be  retained,"  which 
formed  one  of  the  main  grounds  of  the  decision  in  Hebhert  v.  Purchas, 
and  they  further  laid  down  the  principle,  which  was  again  restated  by 
the  same  tribunal  in  the  case  of  Bead  v.  The  Bishop  of  Lincoln,  [1892] 
A.  C.  644,  that  the  decisions  of  the  Privy  Council  in  ecclesiastical  cases 
turning  on  matters  of  historical  investigation  do  not  possess  the  finality 
which  ordinarily  belongs  to  the  judgment  of  a  Court  of  Final  Appeal  (see 
Pollock,  First  Booh  of  Jurisprudence,  p.  317),  but  in  the  ultimate  resort 
are  liable  to  be  revised  in.  the  light  of  any  fresh  evidence  in  regard  to 
their  subject-matter  which  may  be  forthcoming.  Since  the  decision  in 
Clifton  V.  Bidsdale,  there  has  been  no  fresh  litigation  in  regard  to  the 
vestments,  unless  one  may  refer  to  the  case  of  Woodward  v.  The 
Parishioners  of  Folkestone  (Trist.  Consist.  Judg.,^.  177),  where  Dr.  Tristram 
(as  Commissary  of  Canterbury)  refused  to  grant  a  faculty  for  a  painted 
window  representing  a  priest  administering  the  communion  in  the 
vestments  worn  by  Anglican  priests   in    the  fourteenth  century,  on 
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the  ground  that  the  use  of  such  vestments  was  no  longer  lawful.  This 
decision  possesses  no  further  legal  or  liturgical  value  or  importance 
than  that  of  any  other  diocesan  Court.  In  regard,  however,  to  the 
issues  involved  in  the  cases  of  Hehbert  v,  Purchas  and  Clifton  v. 
Ridsdale,  something  more  must  be  said.  These  decisions  have  been 
subjected  to  much  criticism  both  on  legal  and  on  ecclesiological 
grounds ;  and,  as  their  soundness  may  possibly  have  to  be  reconsidered 
in  the  future,  it  may  be  interesting  to  sum  up  the  chief  criticisms 
which  have  been  directed  against  them. 

(1)  Even  if  it  could  be  shown  that  the  Advertisements  were  a  taking 
of  "  other  order,"  within  the  meaning  of  the  Elizabethan  Act  of  Uni- 
formity, it  appears  to  be  almost  certain  that  their  object  was  to  impose 
additional  ceremonies,  and  not  to  diminish  such  as  were  prescribed  by 
the  statute.  Queen  Elizabeth  was  undoubtedly  anxious  on  her  accession 
to  substitute  the  first  Prayer-Book  of  Edward  vi.  for  the  second.  She 
was  dissuaded  from  doing  so,  however,  by  Puritan  influence,  which  was 
then  very  strong  at  her  Court.  But  she  only  consented  to  restore  the 
second  Prayer-Book  with  important  alterations  (as  to  which  see  Prayer- 
Book),  one  of  which  was  the  excision  of  the  Eubric  abolishing  the  vest- 
ments, and  the  substitution  for  it  of  a  Eubric  restoring  the  ornaments 
which  were  in  use  under  the  first  Prayer-Book.  It  seems  very  difficult 
to  maintain  the  view  that  the  words  "  other  order "  in  the  Act  of 
Uniformity  by  which  this  Eubric  was  enforced  pointed  to  a  contem- 
plated curtailment  of  its  provisions,  or  to  anything  but  the  probable 
imposition  of  additional  ceremonies  at  some  future  time.  There  is 
strong  evidence,  moreover,  that  the  object  of  the  Advertisements  was 
to  level  up  Puritan  practice  to  the  Catholic  standard,  and  not  to  level 
down  the  Catholic  standard  to  a  minimum  so  as  to  satisfy  Puritan 
prejudices.  "We  find,  for  instance,  the  Bishop  of  Winchester  (Eobert 
Horn,  1561-80),  who  was  one  of  the  authors  of  the  Advertisements,  and 
who  heartily  desired  to  see  the  Ornaments  Eubric  abolished,  declaring, 
after  the  Advertisements  had  been  drawn  up,  that  the  clause  in  the 
Act  of  Uniformity  which  enjoined  the  vestments  could  not  be  repealed 
unless  by  an  Act  of  Parliament.  Again,  it  is  clear  that  the  Advertise- 
ments were  attacked  not  by  the  High  Church  party,  but  by  the  Puritans, 
a  fact  which  is  inconsistent  with  the  assumption  that  they  were  intended 
to  make  Anglican  worship  conform  to  the  Puritan  view.  (2)  The  argu- 
ment of  the  Privy  Council,  based  on  the  fact  of  the  destruction  of  vest- 
ments after  the  publication  of  the  Advertisements,  is  misleading  from 
the  historical  point  of  view,  and  proves  too  much  in  so  far  as  it  possesses 
any  degree  of  accuracy.  For,  in  the  first  place,  the  destruction  of  vest- 
ments commenced  before  the  publication  of  the  Advertisements.  In 
the  second  place,  it  was  merely  a  manifestation  of  a  far  wider  move- 
ment against  all  ornaments,  rites,  and  ceremonies,  which  did  not  com- 
mend themselves  to  the  Puritans,  and  it  was  accompanied  by  the 
destruction  and  mutilation  of  ornaments  which  were  undoubtedly 
lawful,  such  as  Communion  tables,  chalices,  fonts,  and  surplices  them- 
selves. On  the  other  hand  there  is  contemporaneous  evidence  that  in 
some  churches  the  vestments  continued  in  use  long  after  the  Adver- 
tisements had  been  published  and  enforced.  Thus  in  May  1644  the 
following  Ordinance  was  passed  by  both  Houses  of  Parliament  (Ordin. 
1644,  c.  38;  Scobell's  Collection,  2658,  p.  69):— "iVo  copes,  surplices, 
superstitious  vestments,  roods  or  rood  lofts,  or  holy  water  font  shall  he  or 
he  any  more  %tsed  in  any  church  or  chapel  within  this  realm."    Moreover, 
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up  to  the  date  of  Hebbert  v.  Purchas,  the  interpretation  of  the  Orna- 
ments Eubric  which  the  Privy  Council  adopted  in  that  case  was 
absolutely  without  ecclesiastical  or  legal  authority.  It  was  declared, 
for  instance,  by  the  committee  appointed  by  the  House  of  Lords  in 
1641  to  revise  the  Kubrics,  and  consisting  of  ten  earls,  ten  bishops, 
ten  barons,  and  a  large  number  of  distinguished  divines,  that  all  the 
vestments  used  in  the  second  year  of  King  Edward  vi.'s  reign  were 
still  lawful,  and  not  only  lawful,  but  commanded.  The  interpretation 
of  the  Ornaments  Kubric  adopted  by  the  Privy  Council  in  Hebbert  v. 
Purchas  was  flatly  at  variance  with  the  decisions  of  the  same  tribunal 
in  Westerton  v.  Liddell  (see  Moore's  Report,  p.  28)  and  Martin  v. 
MackonocUe,  1869,  L.  R.  2  P.  C.  365.  (3)  In  the  last  place,  it  is 
almost  inconceivable  that  the  compilers  of  the  Prayer-Book  of  1662 
should  have  inserted  in  it  the  Ornaments  Rubric  of  1559,  without  a 
word  of  allusion  to  the  Advertisements,  if  these  had  in  any  way  qualified 
its  original  force. 

[^Authorities. — Phillimore's  Ecd.  Law,  2nd  ed. ;  Parker,  Did  Queen 
Elizabeth  take  other  Order .?  Talbot's  Modern  Decisions  on  Ritual ; 
M'Coll's  Lawlessness,  Sacerdotalism,  and  Ritualism;  Rev.  J.  H.  Blunt's 
Annotated  Prayer-Book  (1869),  pp.  Ixv.  ("The  Accessories  of  Divine 
Service,"  by  Rev.  T.  W.  Perry)  and  159 ;  Dr.  A.  J.  Stephens,  Q.C.,  Book 
of  Common  Prayer,  with  Notes,  1849,  Eccl.  Hist.  Socy.,  vol.  i.  p.  367 : 
"  Indeed,  all  the  directions  contained  in  the  Ist  Book  of  Edw.  VI.  as  to  the 
Ornaments  of  the  Church  and  of  the  ministers  thereof  at  all  times  of  their 
ministrations  are  by  Stat.  14  Car.  II.  c.  4,  the  statute  laws  of  the  Anglican 
Church."^ 

Vestry. — The  vestry  is  the  name  given  to  the  meeting  of  the 
inhabitants  of  a  township  or  parish — a  name  derived  from  its  old  place 
of  meeting.  All  parish  notices  were  originally  given  out  in  church,  and 
the  parishioners  appear  to  have  stayed  on  in  the  church  after  service 
and  discussed  the  matters  to  which  their  attention  had  thus  been  called. 
Later,  when  more  modern  ideas  arose  as  to  the  sanctity  of  the  church, 
it  was  felt  to  be  more  fitting  for  the  parishioners  to  adjourn  to  the  vestry 
(if  there  was  one),  there  to  debate  and  settle  parish  matters.  The  rector 
or  other  parish  priest  presided,  but  the  business  of  the  meeting  was  never 
confined  to  ecclesiastical  matters.  From  the  first,  secular  affairs  were 
prominent,  and  became  more  and  more  prominent  as  years  rolled  on. 
The  officers  of  the  parish  or  township  were  always  elected  in  the  vestry, 
such  as  the  churchwardens,  the  waywardens,  the  assessors,  and  the 
collectors,  and  in  later  days,  the  assistant  overseer  and  the  surveyor 
of  highways.  To  this  meeting  the  churchwardens  annually  presented 
their  balance-sheet,  showing  how  the  income  of  the  parish  during  the 
preceding  twelve  months  had  been  expended.  Matters  affecting  the 
property  of  the  parish  (which  was  generally  vested  in  the  church- 
wardens), the  repair  of  all  highways  in  the  parish,  etc.,  would  also  be 
discussed.  And  to  this  day,  though  parish  notices  are  no  longer  given 
out  in  church,  they  must  be  posted  on  the  doors  of  all  churches  and 
chapels. 

Common  Vestries. — The  ordinary  parish  vestry  is  not  a  representa- 
tive body ;  it  is  merely  "  the  ratepayers  of  the  parish  in  vestry 
assembled " :  that,  indeed,  is  its  full  title.  Every  ratepayer,  whether 
male  or  female,  whether  a  churchman  or  a  dissenter,  whether  resident 
in  the  parish  or  not,  is  entitled  to  attend  and  vote ;  and  so  is  every 


VESTRY  495 

resident  occupier  who  is  liable  to  be  rated  to  the  relief  of  the  poor, 
but  whose  rates  are  as  a  matter  of  fact  paid  for  him  or  her  by  the  land- 
lord. Three  days'  notice  of  a  vestry  meeting  must  in  all  cases  be  given. 
The  clergyman  of  the  parish,  if  present,  is  still  entitled  to  take  the 
chair.  If  he  is  not  present  (and  perhaps  in  all  cases  where  the  parish 
is  not  also  an  ecclesiastical  parish),  the  meeting  may  elect  its  chairman. 
Minutes  of  the  meeting  must  be  taken,  which  the  chairman  must  sign. 
The  opinion  of  the  meeting  is  taken  by  show  of  hands ;  but  any  one 
present  may  demand  a  poll.  If  a  poll  be  taken  the  system  of  voting  is 
plural,  the  voters  having  from  one  to  six  votes,  according  to  rating. 
Every  one  who  is  rated  at  £50  or  less  has  one  vote,  every  additional 
£25  ratal  gives  one  extra  vote,  until  the  total  of  six  votes  is  reached. 
No  one  may  have  more  than  six  votes.  A  woman  who  pays  rates  may 
vote,  and  a  corporation  may  vote  by  its  secretary  or  other  agent. 

The  parishes  in  the  City  of  London  were  excepted  from  the  above- 
mentioned  provisions  of  Sturges  Bourne's  Act,  1818,  59  Geo.  in.  c.  69, 
as  to  voting.     See  sec.  9  of  that  Act. 

Select  Vestries. — In  some  of  the  larger  parishes,  however,  there  is 
what  is  called  a  "select  vestry."  The  ratepayers  do  not  themselves 
attend  the  vestry,  but  elect  "  vestrymen  "  to  represent  them.  In  a  few 
parishes  this  method  was  adopted  in  very  early  times;  it  became  a 
custom  of  the  parish  to  elect  vestrymen,  probably  because  the  church 
was  not  big  enough  to  hold  all  the  ratepayers.  These  may  be  called 
customary  select  vestries ;  there  appear  to  be  still  sixty-one  in  existence. 
The  custom  of  the  parish  will  in  each  case  determine  the  number  of 
the  vestrymen  and  the  mode  of  their  election,  which  is  usually  by 
co-optation. 

There  are  also  statutory  select  vestries.  These  were  created  by  an 
Act  of  1831,  commonly  known  as  Hobhouse's  Act,  1  &  2  Will.  iv.  c.  60. 
This  Act  is  permissive,  and  can  only  be  adopted  by  parishes  having 
more  than  eight  hundred  ratepaying  inhabitants.  It  must  be  adopted 
after  due  notice  to  the  parishioners  by  a  majority  of  two-thirds  of  the 
ratepayers  voting ;  and  the  whole  number  of  persons  voting  must  be 
a  clear  majority  of  the  ratepayers  of  the  parish.  If  the  Act  be  adopted 
a  select  vestry  is  then  elected  by  the  ratepayers ;  each  ratepayer  has 
only  one  vote.  The  number  of  select  vestrymen  is  fixed  at  twelve  for 
every  thousand  ratepayers,  but  the  total  number  elected  must  not 
exceed  one  hundred  and  twenty.  The  clergyman  of  the  parish  and  the 
churchwardens  are  ex  officio  members.  One-third  of  the  members  of 
the  select  vestry  retire  annually,  but  are  re-eligible.  The  Act  further 
provides  for  the  publication  of  the  accounts  of  parish  charities,  and 
the  election  of  auditors  to  audit  the  accounts.  This  Act  was  largely 
adopted  by  the  London  parishes ;  but  it  was  repealed,  as  regards  the 
metropolis,  by  the  Metropolis  Local  Management  Act,  1855, 18  &  19  Vict. 
c.  120,  s.  1,  and  it  is  believed  that  there  are  now  only  eight  parishes 
governed  by  a  select  vestry  under  Hobhouse's  Act. 

Generally. — The  duties  of  the  vestry,  up  to  1894,  consisted  mainly 
in  managing  the  parish  property  and  the  parochial  charities  (if  there 
were  any),  and  in  adopting  and  working  certain  permissive  Acts,  such  as 
the  Public  Libraries  Act ;  and  in  all  urban  parishes  the  vestry  still 
retains  these  powers,  unless  transferred  to  the  urban  or  other  authority. 
The  Local  Government  Act  of  1894  did  not  create  a  parish  council  in 
any  urban  parish.  But  in  all  rural  parishes  the  powers  of  the  vestry 
(whether  common  or  select),  except  those  relating  to  "  the  affairs  of  the 
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church  or  to  ecclesiastical  charities,"  have  been  transferred  to  the 
parish  council  or  the  parish  meeting  (see  Parish  Council,  Parish 
Meeting,  etc.)  ;  so  that  the  vestry  has  now  ceased  to  take  any  practical 
part  in  the  civil  government  of  any  rural  parish.  The  112  parishes  in  the 
City  of  London  were  by  the  City  of  London  (Union  of  Parishes)  Act, 
1907,  7  Edw.  VII.  c.  cxl.,  united  into  one  parish  for  certain  civil  purposes 
but  not  for  ecclesiastical  affairs  or  charities. 

Metropolitan  Vestries. — The  Vestries  and  District  Boards  of  the 
Metropolis  were  superseded  by  the  establishment  of  Metropolitan 
Borough  Councils  under  the  provisions  of  the  London  Government  Act, 
1899,  62  &  63  Vict.  c.  14.  The  powers  and  duties  of  the  formerly 
existing  vestries  relating  to  the  affairs  of  the  church  or  church  pro- 
perty were  not  transferred  to  the  Metropolitan  Borough  Councils,  but 
were  to  be  provided  for  by  a  scheme  under  the  Act  (see  s.  23). 

Veterinary  Surgeon. — A  veterinary  surgeon  (from  veteri- 
narius  concerned  with  veterinum,  a  beast  of  burden)  is  a  person  who  treats 
the  diseases  or  injuries  of  animals  ("Wharton's  Law  Lexicon).  Previously 
to  the  Veterinary  Surgeons  Act,  1881,  44  &  45  Vict.  c.  62,  there  was  no 
law  which  applied  to  veterinary  surgeons  in  particular ;  and  where  there 
was  no  contract,  such  a  person  had  to  go  on  a  quantum  meruit  (q.v.) 
(Oliphant  on  Horses,  5th  ed.,  p.  212).  A  usage  to  charge  for  attendance, 
where  there  was  not  much  medicine  required,  was  held  too  uncertain 
{Sewell  V.  Corp,  1824,  1  Car.  &  P.  392). 

The  Eoyal  College  of  Veterinary  Surgeons  was  founded  in  the  year 
1791,  and  received  a  charter  of  incorporation  in  1845.  Supplemental 
charters  were  granted  thereto  in  1876  and  1879.  By  the  original  charter, 
veterinary  surgery  is  constituted  a  profession,  and  the  registered  members 
of  its  body  are  alone  to  be  recognised  as  members  of  the  veterinary  pro- 
fession. Its  diploma  is  granted  only  to  persons  who  have  qualified  them- 
selves by  a  certain  educational  course,  tested  by  examination.  The  charter 
of  1876  directs  a  register  of  veterinary  surgeons  to  be  kept.  The  business 
of  members  of  the  college,  and  the  dispensing  of  medicines  to  animals 
by  such  persons,  and  persons  holding  the  veterinary  certificate  of  the 
Highland,  etc..  Society  of  Scotland,  are  expressly  excepted  from  the 
operation  of  the  Pharmacy  Acts,  31  &  32  Vict.  c.  121,  s.  16;  32  &  33 
Vict.  c.  117,  s.  1 ;  38  &  39  Vict.  c.  57,  s.  31. 

The  Veterinary  Surgeons  Act,  1881,  was  passed  with  a  view  to  enable 
persons  requiring  the  aid  of  a  veterinary  surgeon  for  the  cure  or  preven- 
tion of  diseases  or  injuries  to  horses  and  other  animals,  to  distinguish 
between  qualified  and  unqualified  practitioners.  In  this  Act "  the  Royal 
College  of  Veterinary  Surgeons"  means  the  college  incorporated,  and 
regulated  by  the  charter  and  two  supplemental  charters  above  referred 
to ;  "  the  Registrar  "  means  the  Registrar  for  the  time  being  of  the  Royal 
College ;  and  "  veterinary  surgery  "  means  the  art  and  science  of  veterinary 
surgery  and  medicine  (s.  2). 

The  charters  of  the  Royal  College  are  confirmed  by  the  Act,  except 
as  far  as  they  are  altered  by,  or  are  inconsistent  with,  the  Act ;  but  not 
so  as  to  prevent  the  making  of  any  amendment  thereof,  or  addition 
thereto,  by  any  supplemental  charter  not  being  inconsistent  with  the 
Act  (s.  14). 

If  after  31st  December  1883  any  person,  other  than  a  person  who 
for  the  time  being  is  on  the  register  of  veterinary  surgeons,  or  who  at 
the  time  of  the  passing  of  the  Act  held  the  veterinary  certificate  of  the 
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Highland,  etc.,  Society,  takes  or  uses  the  title  of  veterinary  surgeon  or 
veterinary  practitioner,  or  any  name,  title,  addition,  or  description,  stating 
that  he  is  a  veterinary  surgeon,  or  a  practitioner  of  veterinary  surgery, 
or  of  any  branch  thereof,  or  is  specially  qualified  to  practise  the  same, 
he  is  liable  to  a  fine  not  exceeding  £20  (s.  17  (1)),  and  is  incapacitated 
from  recovering  any  fee  for  acting  in  any  manner  as  a  veterinary 
surgeon  {ibid.  (2)). 

Where  a  shoeing-smith,  not  possessed  of  legal  veterinary  qualifications, 
had  for  the  last  twenty-five  years  described  his  place  of  business  as  a 
"  veterinary  forge,"  it  was  held  that  these  words  constituted  a  description 
that  he  was  specially  qualified  to  practise  a  branch  of  veterinary  surgery 
within  the  meaning  of  the  Act  of  1881  {Veterinary  College  v.  Mobinson, 
[1892]  1  Q.  B.  557).  But  otherwise  where  a  chemist  published  a  book 
dealing  with  the  diseases  of  horses,  and  described  himself  as  a  pharma- 
ceutical and  veterinary  chemist  {Veterinary  College  v.  Green,  1893,  57 
J.  P.  505). 

By  the  Veterinary  Surgeons  Amendment  Act,  1900,  63  &  64  Vict. 
c.  24,  it  is  provided  that  all  persons  holding  the  veterinary  certificate 
of  the  Highland  and  Agricultural  Society  of  Scotland  granted  prior  to 
the  passing  of  the  Veterinary  Surgeons  Act,  1881,  are  to  be  subject  to 
the  jurisdiction  of  the  Royal  College  of  Veterinary  Surgeons,  and  any 
persons  whom  the  college  deprive  of  their  right  to  practise  are  to  be 
subject  to  the  penalties  provided  under  the  Act  of  1881  for  subsequent 
unlawful  veterinary  practice. 

The  Royal  College  is  bound  to  make  provision,  in  manner  permitted 
by  its  charters,  for  the  examination  in  England  of  students  attending 
the  college,  and  in  Scotland  of  students  attending  the  Scotch  veterinary 
colleges,  and  in  Ireland  (now  that  a  veterinary  college  has  been  estab- 
lished out  of  funds  provided  by  the  Agriculture  and  Technical  Instruction 
(Ireland)  Act,  1899,  62  &  63  Vict.  c.  50,  s.  16  (1),  {a)),  and  to  admit  and 
register  such  students  as  have  passed  the  examination  as  members  of 
the  Royal  College  (s.  4). 

By  the  Act  of  1881,  s.  3 — (1)  The  register  of  members  of  the  college, 
directed  by  the  charter  of  1876  to  be  made  and  maintained,  shall  be  styled 
the  "  Register  of  Veterinary  Surgeons ; "  (2)  the  council  of  the  college  shall 
cause  correct  copies  of  the  register  to  be  at  least  once  a  year  printed  under 
their  direction,  and  published  and  sold,  and  such  copies  shall  be  admissible 
in  evidence.  As  to  evidence  of  registration,  see,  further,  sec.  9.  Sec.  15 
provides  for  the  registration  of  persons  who  at  the  passing  of  the  Act 
were  practising  veterinary  surgery  in  the  United  Kingdom,  but  were 
not  on  the  register  of  veterinary  surgeons.  The  names  of  such  persons 
are  to  be  placed  on  a  separate  register,  under  the  heading  of  "  existing 
practitioners."  But  no  person  so  registered  shall  be  deemed  to  be  a 
member  of  the  college  "  within  the  said  charters  or  this  Act." 

Sec.  13 — (1)  Enacts  that  where  a  person  shows  that  he  holds  some 
recognised  veterinary  diploma  granted  to  him  in  a  British  possession,  and 
either  that  its  grant  occurred  when  he  was  not  domiciled  in  the  United 
Kingdom,  or  in  the  course  of  not  less  than  five  years  during  which  he 
resided  out  of  the  kingdom,  or,  if  he  was  practising  veterinary  surgery 
in  the  kingdom  at  the  passing  of  the  Act,  that  he  has  so  practised  for 
not  less  than  ten  years  either  in  the  kingdom  or  elsewhere,  he  shall, 
upon  payment  of  the  registration  fee,  be  admitted  without  examination 
to  be  registered  as  a  colonial  practitioner  in  the  register,  and  to  become 
to  all  intents  and  purposes  a  member  of  the  college ;  (2)  where  a  person 
VOL.  XIV.  32 
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shows  that  he  obtained  some  recognised  veterinary  diploma  in  a  foreign 
country,  and  either  that  he  is  not  a  British  subject,  or  that,  if  such,  he 
has  practised  veterinary  surgery  for  more  than  ten  years  outside  the 
United  Kingdom,  or  if  he  was  practising  in  the  United  Kingdom  at  the 
passing  of  the  Act  for  not  less  than  ten  years,  either  therein  or  else- 
where, and  either  continues  to  hold  that  diploma  or  has  not  been 
deprived  thereof  for  any  cause  which  disqualifies  him  from  being  regis- 
tered under  the  Act,  he  shall,  on  payment  of  the  registration  fee,  be 
entitled  without  examination  to  be  registered  as  a  foreign  practitioner, 
and  to  become  to  all  intents  a  member  of  the  college.  Subs.  (3) 
defines  the  terms  "  veterinary  diploma,"  "  British  possession,"  and  "  recog- 
nised veterinary  diploma ; "  and  subs.  (4)  provides  for  an  appeal  to  the 
Privy  Council  on  the  part  of  a  person  who  is  refused  registration  as  a 
colonial  or  foreign  practitioner  on  the  ground  that  his  diploma  is  not 
a  recognised  veterinary  diploma. 

By  sec.  5 — (1)  The  registrar  shall  from  time  to  time  insert  in  the 
register  any  alteration  which  may  come  to  his  knowledge  in  the  name 
or  address  of  any  person  registered ;  (2)  he  shall  remove  the  name  of 
every  deceased  person ;  (3)  he  may  remove  the  name  of  a  person  who 
has  ceased  to  practise,  but  not  (save  as  hereinafter  provided)  without 
the  consent  of  such  person ;  (4)  where  he  has  reason  to  think  that  any 
person  registered  has  ceased  to  practise,  he  may  send  by  post  to  such 
person  a  notice  inquiring  whether  or  not  he  has  ceased  to  practise  or  has 
changed  his  residence,  and  if  he  does  not  within  three  months  receive 
any  answer  from  such  person,  he  may,  within  fourteen  days  after  the 
expiration  of  the  three  months,  send  him  by  post  in  a  registered  letter 
another  notice  referring  to  the  first,  and  stating  that  no  answer  thereto 
has  been  received,  and  if  he  does  not  within  a  month  after  sending  the 
second  notice  receive  any  answer,  such  person  shall  be  deemed  to  have 
ceased  to  practise,  and  his  name  may  be  removed  accordingly ;  (5)  in 
the  execution  of  his  duties,  the  registrar  is  to  act  as  in  each  case  appears 
sufficient. 

The  power  conferred  by  the  supplemental  charter  of  1876  on  the 
council,  at  a  meeting  thereof,  at  which  not  less  than  two-thirds  of  the 
members  are  present,  and  with  the  consent  of  three-fourths  of  the  mem- 
bers so  present,  but  not  otherwise,  to  remove  a  name  from  the  register 
may  be  exercised  in  respect  of  any  person  who  is  on  the  register,  but 
in  the  following  cases  only : — At  the  request  or  with  the  consent  of  the 
person  whose  name  is  to  be  removed,  or  where  a  name  has  been  incor- 
rectly entered,  or  fraudulently  entered  or  procured  to  be  entered,  or  a 
person  registered  has  at  any  time  been  convicted,  either  in  His  Majesty's 
dominions  or  elsewhere,  of  an  offence  which,  if  committed  in  England, 
would  be  a  misdemeanor,  or  higher  offence,  or  is  shown  to  have  been 
guilty  of  any  conduct  disgraceful  to  him  in  a  professional  respect  (s.  6). 
As  to  the  meaning  given  to  analogous  words  in  the  Medical  Acts,  see 
Medicine,  Vol.  IX.,  at  pp.  175,  176.  Where  the  council  have  removed 
the  name  of  any  person  from  the  register,  it  shall  not  be  re-entered 
except  by  a  resolution  of  the  council,  or  by  order  of  a  Court  of  com- 
petent jurisdiction  (s.  7  (i.)).  The  council  may,  by  resolution  passed 
by  a  like  proportion  of  their  number  as  is  required  for  the  removal  of 
a  name  from  the  register,  direct  the  registrar  to  restore  any  name 
removed  therefrom,  either  without  fee  or  on  payment  of  such  fee,  not 
exceeding  the  registration  fee,  as  the  council  may  from  time  to  time  fix 
(s.  7  (2)).     The  name  of  any  person  removed  at  his  request  or  with  his 
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consent  shall,  unless  it  might,  if  not  so  removed,  have  been  removed  by 
order  of  the  council,  is  to  be  restored  on  his  application,  on  payment  of 
such  fee,  not  exceeding  the  registration  fee,  as  the  council  from  time  to 
time  fix  (s.  7  (3)).  By  sec.  8 — (1)  The  council  is,  for  the  purpose  of 
exercising  the  power  of  removing  a  name  from,  or  restoring  a  name  to, 
the  register,  to  ascertain  the  facts  of  the  case  by  a  committee  of  the 
council,  whose  powers  are  to  be  exercisable  by  not  fewer  than  three  of 
its  members ;  and  the  report  of  the  committee,  after  hearing  the  person 
concerned,  if  he  so  desires,  is  to  be  conclusive  as  to  the  facts,  but  so  that 
the  council  shall  form  their  own  judgment  on  the  cases,  independently 
of  any  opinion  of  the  committee.  (2)  If  the  council  determine  to 
remove  or  not  restore  the  name  of  any  person  they  shall,  if  required  by 
him,  state  in  writing  their  reason  for  so  doing,  and  he  may  appeal  to 
the  Privy  Council. 

Every  registrar  of  deaths,  on  receiving  notice  of  the  death  of  any 
person  on  the  register,  is  forthwith  to  certify  the  fact  to  the  registrar, 
who  is  thereupon  to  erase  the  name  of  such  person  from  the  register 
(s.  10).  Any  person  who  obtains  registration  by  wilful  false  representation, 
is  to  be  deemed  guilty  of  misdemeanor,  and,  on  conviction,  is  liable  to  a 
fine  not  exceeding  £50,  or  imprisonment  not  exceeding  twelve  months 
(s.  11).  The  like  penalty  is  imposed  on  the  registrar  for  wilful  falsifica- 
tion of  the  register  (s.  12);  and  a  penalty  of  £20  on  any  person  falsely 
representing  himself  as  a  fellow  or  member  of  the  college  (s.  16). 

Fines  and  imprisonment  under  the  Act  may  be  recovered  and  im- 
posed summarily;  and  prosecutions  may  be  instituted  by  the  council, 
but  not  by  a  private  person  without  their  written  consent  (s.  19). 

By  sec.  35  (2)  and  63  (2)  of  the  Diseases  of  Animals  Act,  1894,  57 
&  58  Vict.  c.  57,  every  local  authority  in  England  and  Scotland  is  to 
appoint  at  least  one  veterinary  inspector,  and  so  many  others  as  the 
Board  of  Agriculture,  having  regard  to  the  circumstances  of  the  district, 
direct.  But  these  provisions  do  not  apply  to  Ireland  (s.  69  (1)).  The 
expression  "  veterinary  inspector "  means  an  inspector  being  a  member 
of  the  college,  or  any  veterinary  practitioner  qualified  as  approved  by 
the  Board  (s.  59  (1)).  A  certificate  of  such  an  inspector  to  the  effect  that 
an  animal  is  affected  with  a  disease  therein  specified,  is  to  be  conclusive 
evidence  of  the  matter  certified  (s.  44  (5)).  Where  the  police  find  any 
animal  mortally  injured,  or  so  severely  injured,  or  so  diseased,  or  in  such 
a  physical  condition  that  it  is  cruel  to  keep  it  alive,  a  duly  registered 
veterinary  surgeon  may  be  at  once  sent  for,  and  on  his  certificate  the 
animal  may  be  destroyed.  The  costs  are  payable  out  of  the  police 
expenses  fund,  subject  to  recovery  from  the  owner  of  the  animal 
(Injured  Animals  Act,  1907,  7  Edw.  vii.  c.  5).     See  Fakrier. 

[Avihority. — Oliphant  on  Horses.'] 

Veto. — The  term  "veto"  in  its  strict  use  is  unknown  to  our  con- 
stitutional system,  by  which  legislative  power  is  placed  in  the  Crown, 
Lords,  and  Commons  co-ordinately.  But  though  the  assent  of  these  three 
constituent  parts  of  Parliament  is  equally  necessary  to  an  act  of  legis- 
lation, they  by  no  means  stand  on  an  equal  footing  as  to  the  giving  or 
refusing  it,  and  restricted  powers  of  the  Crown  and  the  House  of  Lords 
are  sometimes  spoken  of,  without  strict  accuracy,  as  a  veto  on  the  actions 
of  the  Commons.  The  Crown  has  now,  with  an  insignificant  exception, 
no  legislative  initiative,  and  no  power  of  amendment,  and  its  assent  to 
legislation  has  not  been  withheld  since  the  beginning  of  the  last  century 
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(see  Assent,  Eoyal).  The  House  of  Lords  has  powers  of  initiative  and 
amendment,  except  as  regards  Money  Bills.  With  regard  to  these,  it 
has  even  practically  lost  the  power  of  rejection  since  the  practice  was 
introduced  of  embodying  all  the  financial  charges  of  the  year  in  a  single 
Bill,  the  rejection  of  which  would  result  in  confusion.  As  regards  general 
legislation,  while  the  House  of  Lords  has  full  powers  of  rejection  and 
amendment,  yet  it  has  come  to  be  recognised  that  these  powers  are  not 
to  be  used  in  opposition  to  the  declared  will  of  the  House  of  Commons 
and  the  country. 

Vexatious  Action. — The  Court  has  an  inherent  jurisdiction 
to  stay  or  dismiss  an  action  which  it  holds  to  be  vexatious  (see  cases 
cited,  Annual  Practice,  1909,  ii.  478),  besides  the  power  which  it  has  under 
Order  25,  r.  4  (R.  S.  C),  to  dismiss  an  action  shown  by  the  pleadings  to 
be  frivolous  and  vexatious.  Further  power  is  conferred  by  the  Vexatious 
Actions  Act,  1896,  59  &  60  Vict.  c.  51,  for  dealing  with  vexatious  actions. 
By  this  Act  (s.  1)  the  Attorney- General  is  empowered  to  apply  to  the 
High  Court  for  an  order  restraining  a  person  who  has  habitually  and 
persistently  instituted  vexatious  legal  proceedings  without  any  reason- 
able ground,  whether  in  the  High  Court  or  in  any  inferior  Court,  and 
whether  against  the  same  person  or  against  different  persons ;  and  if  the 
Court,  after  hearing  the  party  complained  of,  is  satisfied  that  he  has 
instituted  such  actions,  it  is  empowered  to  order  that  no  legal  proceed- 
ings shall  be  taken  by  him  in  any  Court  unless  he  obtains  the  leave  of 
the  High  Court  or  some  judge  thereof,  and  satisfies  the  Court  or  a  judge 
that  such  proceeding  is  not  an  abuse  of  the  process  of  the  Court,  and 
that  there  is  primd  facie  ground  for  such  proceeding.  A  copy  of  any 
such  order  must  be  published  in  the  London  Gazette.  It  has  been  decided 
in  Ex 'parte  the  Attorney-General ;  In  re  Chaffers,  1897,  76  L.  T.  351,  that 
the  Act  applies  equally  whether  the  vexatious  legal  proceedings  com- 
plained of  have  been  instituted  before  or  after  its  passing,  and  that  in 
making  an  order  under  it  the  Court  will  look  at  the  number,  general 
character,  and  result  of  the  actions  brought,  and  if  these  are  shown  to 
have  been  of  the  vexatious  character  mentioned  in  the  Act,  an  order 
will  be  made.     See  also  Kinnaird  v.  Field,  [1905]  2  Ch.  306. 

Vexatious  Indictment. — At  common  law  it  is  the  right 
of  any  person  to  send  before  a  grand  jury  an  indictment  for  any  crime 
and  for  the  grand  jury  to  find  a  true  bill  thereon,  or  themselves  to 
present  such  crime  of  their  own  knowledge.  Under  the  Assizes  and 
Quarter  Sessions  Act,  1908,  8  Edw.  vn.  c.  41,  s.  1  (5),  notice  of  intention 
to  present  such  bills  (known  as  voluntary  bills)  must  be  given  to  the 
proper  officer  of  the  Court  more  than  five  days  before  the  commission 
day  of  the  Court  of  Assize  or  the  day  appointed  for  holding  the  Quarter 
Sessions.  Under  22  Vict.  c.  17,  now  known  as  the  Vexatious  Indictments 
Act,  1859,  steps  were  taken  to  limit  the  rights  of  a  prosecutor  in  the 
case  of  certain  misdemeanors.  The  list  of  offences  to  which  the  Act 
originally  applied,  or  has  been  extended,  is  at  present: — 

Conspiracy. 

Perjury  or  subornation  of  perjury. 

Obtaining  money  or  other  property  by  false  pretences,  but  not  the 
mere  attempt  to  obtain  {R.  v.  Burton,  1875,  13  Cox  C.  C.  71). 

Indecent  assault. 

Libel  or  alleged  libel,  and  any  offence  under  the  Newspaper  Libel  Act, 
1881,  44  &  45  Vict.  c.  60,  s.  6. 
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Keeping  a  gambling  house  or  other  disorderly  house  (B.  v.  Broicn, 
[1895]  1  Q.  B.  119). 

Offences  under  Part  II.  of  the  Debtors  Act,  1869,  as  amended  by  the 
Bankruptcy  Acts  of  1883  and  1890  (32  &  33  Vict.  c.  62,  s.  18 ;  46  &  47 
Vict.  c.  52,  ss.  163-166 ;  53  &  54  Vict.  c.  71). 

Misdemeanors  indictable  under  the  Criminal  Law  Amendment  Act, 
1885,  48  &  49  Vict.  c.  69,  s.  17,  the  Merchandise  Marks  Act,  1887,  50  & 
51  Vict.  c.  28,  s.  13 ;  the  Prevention  of  Corruption  Act,  1906,  6  Edw.  vii. 
c.  34,  8.  2  (4);  the  Punishment  of  Incest  Act,  1908,  8  Edw.  vii.  c.  45, 
s.  4  (1);  and  Part  II.  of  the  Children  Act,  1908,  8  Edw.  vii.  c.  67,  s.  35. 

A  bill  of  indictment  for  any  such  offence  may  not  be  presented  to 
nor  found  by  a  grand  jury  except  with  the  consent  of  the  Court  in  which 
the  bill  is  preferred  unless  the  prosecutor  has  previously  charged  the 
defendant  before  justices,  and — (1)  has  procured  a  committal  for  trial, 
and  been  bound  over  thereon  to  prosecute  {B.  v.  Becldey,  1887, 20  Q.  B,  D. 
187) ;  or  (2)  has  on  the  dismissal  of  the  charge  demanded  to  be  bound 
over,  and  has  been  bound  over  to  prefer  and  prosecute  the  indictment. 
In  case  1,  if  the  magistrate  refuses  to  grant  process,  the  prosecutor  may 
present  a  bill  of  indictment  by  leave  of  a  judge  of  the  High  Court,  or  may, 
if  there  is  primd  facie  evidence  of  an  offence,  obtain  a  mandamus  to  the 
justices  to  hear  and  determine  the  application  according  to  law  (B.  v. 
Adatnson,  1886,  1  Q.  B.  D.  201 ;  B.  v.  Curtis  Bennett,  K.  B.  D.,  May  27, 
1908,  72  J.  P.  362).  In  case  2,  if  the  magistrate  refuses  to  take  the 
recognisance  he  can  be  compelled  by  mandamus  to  do  so,  where  a  pre- 
liminary inquiry  has  been  held  (Bx  parte  Gosling,  1886, 16  Cox  C.  C.  77). 
Where  after  a  prosecutor  has  been  bound  over  under  the  Act  of  1859,  and 
the  defendant  is  acquitted,  or  is  not  tried,  the  prosecutor  may  be  ordered 
to  pay  the  whole  or  any  part  of  the  defendant's  costs  (8  Edw.  vii.  c.  15, 
88.  6  (2),  7.  As  to  the  position  of  the  public  prosecutor  in  such  cases, 
see  Stubbs  v.  Director  of  Bublic  Brosecutions,  1890,  24  Q.  B.  D.  77). 

The  prohibition  above  stated  does  not  prevent  the  presentment  or 
finding  of  an  indictment  containing  a  count  for  any  of  the  above 
offences  for  which  there  is  no  committal,  if  the  count  is  one  which  can 
lawfully  be  joined  with  the  rest  of  the  indictment,  and  is  in  the  opinion 
of  the  Court  founded  on  the  evidence  in  the  depositions  taken  at  the 
inquiry  and  transmitted  to  the  Court  (30  &  31  Vict.  c.  35,  s.  1).  The 
opinion  of  the  Court  is  formed  after  examination  of  the  depositions  (B.  v. 
Bell,  1871,  12  Cox  C.  C.  37;  B.  v.  Bradlaugh,  1882,  15  Cox  C.  C.  156; 
B.  V.  Kopelewitch,  1905,  69  J.  P.  216 ;  and  see  Archb.  Cr.  Bl,  23rd  ed., 
9,  10). 

If  the  Act  is  not  complied  with,  the  proper  course  is  to  move  to  quash 
the  indictment  or  the  objectionable  counts  {B.  v.  Bradlaugh,  supra  ;  B.  v. 
Fuidge,  1864,  33  L.  J.  M.  C.  74). 

The  indictment  need  not  aver  compliance  with  the  conditions  above 
stated  {Knowlden  v.  B.,  1864,  33  L.  J.  M.  C.  219),  nor  would  a  writ  of 
error  lie  on  failure  to  comply  with  the  Acts  {Boaler  v.  B.,  1887,  57 
L.  J.  M.  C.  85).  Writs  of  error  are  abolished  in  England  but  not  in 
Ireland  (7  Edw.  vii.  c.  23,  s.  20  (1)). 

The  prohibition  does  not  apply  to  indictments  for  any  of  the  above 
offences  if  preferred  by  the  direction  or  with  the  consent  in  writing  of  a 
judge  of  the  High  Court,  or  of  the  Attorney-  or  Solicitor- General,  or  of 
any  Court,  judge,  or  functionary,  authorised  by  law  to  direct  a  prosecu- 
tion for  the  offence,  or  of  the  Dikector  of  Public  Prosecutions  (see 
14  &  15  Vict.  c.  100,  s.  19 ;  46  &  47  Vict.  c.  52,  ss.  165, 166).     A  judge's 
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consent  may  be  obtained  ex  parte  (see  R.  v.  Bray,  1862, 32  L.  J.  M.  C.  11), 
but  is  rarely  given,  except  on  application  before  the  Court  in  which  the 
trial  is  proposed  to  be  held. 

Vexatious  Suit. — See  Abuse  of  Pkocess;  Vexatious 
Action. 

Vibration. — Noise  and  vibration  caused  by  machinery  may 
amount  to  a  nuisance,  and  if  so,  may  be  restrained  by  injunction.  See, 
among  other  instances,  the  cases  of  Shelf er  v.  City  of  London  Electric 
Lighting  Co.,  [1895]  1  Ch.  287 ;  Palme  v.  Bushmer,  [1907]  A.  C.  121. 

Vicar  and  Vicarag'e. — A  vicar  is  a  person  holding  a 
spiritual  promotion  under  a  parson  or  rector,  and  is  so  entitled  as  being 
the  deputy,  vicarius,  of  the  latter.  For  the  origin  of  vicarage,  see  articles 
Lay  Impropkiatok  ;  Eectoe.  As  the  result  of  the  statutes  of  Richard  ii. 
and  Henry  iv.,  referred  to  in  the  former  article,  vicarages  became 
endowed  with  a  portion  of  the  glebe  and  of  the  tithes,  generally  the 
small  tithes  (see  Tithes);  but  they  were  not  endowed  on  a  uniform 
system,  and  consequently  they  differ  considerably  in  regard  to  the 
amount  of  their  endowments,  and  in  the  apportionment  of  the  tithes 
between  vicar  and  rector.  In  virtue  of  the  endowment,  the  rector  is 
patron  of  the  vicarage,  and  a  lease  of  the  rectory  will  carry  the  patronage 
of  the  vicarage.  The  parishioners,  however,  may  have  a  prescriptive 
right  to  choose  the  vicar,  and  the  patronage  of  the  vicarage  may  be 
appendant  to  a  manor  in  consequence  of  a  special  reservation  on  the 
appropriation,  or  may  have  been  vested  in  the  bishop  at  that  time.  A 
vicarage  is  a  benefice,  distinct  from  the  parsonage,  and  the  vicar  can 
recover  his  temporal  rights  without  the  aid  either  of  the  parson  or  patron, 
and  he  has  the  whole  cure  of  souls  by  virtue  of  his  institution  by  the 
bishop  (see  Advowson  ;  Presentation). 

Though  the  original  endowment  be  lost,  the  vicar  may  acquire  a  title 
to  it  by  prescription  {Briggham  v.  Rohson,  1670,  2  Keb.  729 ;  84  E.  E. 
461),  and  disputes  between  rector  and  vicar  are  properly  cognisable  by 
the  ecclesiastical  Court,  though  the  rector  be  a  layman  {Drake  v.  Taylor, 
1718,  1  Stra.  87 ;  Cheeseman  v.  Ilohj,  1757,  Willes,  680). 

A  vicarage  may  be  dissolved  by  reunion  with  the  rectory  if  the  rector 
be  a  spiritual  corporation,  and  therefore  capable  of  the  cure,  but  not 
if  a  rector  be  a  layman  (17  Vin.  Ahr.,  303,  305,  306) ;  and  such  reunion 
may  be  effected  by  the  presentation  of  the  vicar  and  the  parsonage  (see 
Watson,  Clergyman's  Law,  p.  199,  4th  ed.). 

A  vicar  may  reside  in  the  rectory  house,  if  the  vicarage  house  be  kept 
in  repair  to  the  bishop's  satisfaction  (1  &  2  Vict.  c.  106,  s.  35,  1838);  and 
by  31  &  32  Vict.  c.  117,  s.  2  (1868),  incumbents  not  being  rectors  are 
entitled  to  the  style  of  vicar,  if  authorised  to  publish  banns  and  solemnise 
marriages,  churchings,  and  baptisms,  and  receive  the  fees  therefor. 

See  also  Chancel;  Dilapidations;  Leases,  Ecclesiastical; 
Rector. 

[Authority. — Phillimore,  Eccl.  Law,  2nd  ed.] 

Vicar-Choral. — See  Dean  and  Chapteii. 

Vicar-Gcncral. — A  bishop  has,  as  inherent  to  his  office,  two 
classes  of  jurisdiction — voluntary  and  contentious.     As  has  been  observed 
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(sub  tit.  Consistory  Court),  a  bishop  usually  commits  both  these  juris- 
dictions to  the  same  person,  who  combines,  under  the  modern  title  of 
chancellor  of  the  diocese,  the  two  ancient  offices  of  vicar-general  in 
spirituals  and  official  principal.  See  Thorpe  v.  Mansell,  1810,  2  Hag. 
Con.  4  (note),  as  to  the  essential  distinction  between  them.  The  volun- 
tary jurisdiction  is  that  which  belongs  to  the  vicar-general  as  such, 
including  visitation,  institution,  licences,  etc.  See  Licence  (Marriage). 
There  would  seem  to  be  no  obligation  on  the  bishop  to  delegate  his 
voluntary  jurisdiction  at  all.  The  modern  vicar-general  is  a  mere  assist- 
ant to  the  bishop  {Smith  v.  Lovegrove,  1755,  2  Lee  Eccl.  162). 

The  title  vicar-general  is  now  usually  applied  to  the  vicars-general 
of  the  two  archbishops.  In  the  province  of  Canterbury  the  office  of 
vicar-general  has  been  held  separately  from  that  of  official  principal  of 
the  Court  of  Arches,  with  but  few  exceptions,  since  the  Reformation. 
In  the  province  of  York  the  offices  of  vicar-general  and  official  principal 
(or  auditor)  of  the  Chancery  Court  of  York  were  generally  held  together 
till,  by  the  operation  of  the  Public  Worship  Regulation  Act,  1874  (s.  7), 
the  statutable  judge  of  the  Provincial  Courts  became  ex  officio  official 
principal.  The  patents  of  the  vicars-general  of  Canterbury  and  York 
are  set  out  in  the  appendix  to  the  Report  of  the  Ecclesiastical  Courts 
Commission,  1883. 

[^Authorities. — Godolphin,  Rep.  Can.  83 ;  Ayliffe,  Parergon,  160,  395  ; 
Gibson,  Codex,  i.  xxv.,  ii.  986 ;  Stephens,  Laws  Relating  to  Clergy,  i.  239 ; 
Phillimore,  Eccl.  Law,  2nd  ed.,  ii.  912.] 

Vicc-Admiralty;  Vice-Admiralty  Courts. —Vice- 
Admiralty  jurisdiction  depends  (1)  on  the  prerogative  of  the  Crown; 
(2)  on  modern  statutes:  and  Vice-Admiralty  Courts  are  Courts  of 
Admiralty  in  British  possessions. 

I.  Vice-Admiralty  Courts  in  British  possessions  originated  in  com- 
missions from  the  Crown,  which  early  in  the  seventeenth  century  issued 
to  governors  of  colonies  and  to  commanders  of  ships  and  expeditions 
which  sailed  to  America  and  the  East  and  West  Indies,  enabling  them 
to  deal  with  matters  which  in  England  belonged  to  the  jurisdiction  of  the 
Lord  High  Admiral.  In  England,  as  early  as  the  fourteenth  century,  courts 
were  being  held  by  the  local  admirals,  of  the  north,  south,  and  west,  but 
these  courts  in  the  fifteenth  century  became  absorbed  in  the  High  or 
Principal  Court  of  the  Admiralty  of  England.  In  the  sixteenth  century 
Vice-Admirals  of  the  Coast  were  instituted  by  Henry  viii.  in  most  of 
the  seaboard  counties  of  England  and  in  Ireland,  and  for  three  cen- 
turies these  officers  held  Courts  in  which  Admiralty  matters  were  dealt 
with,  and  these  Courts  were  commonly  called  Vice- Admiralty  Courts.^ 
During  the  fifteenth  and  sixteenth  centuries  various  landowners  and 
municipalities  acquired  Admiralty  rights,  principally  in  the  matter  of 
wreck,  to  the  exclusion  of  the  jurisdiction  of  the  Lord  High  Admiral, 
and  they  also  held  Courts  which  were,  in  a  sense,  Vice- Admiralty 
Courts.  But  all  these  local  Admiralty  jurisdictions,  with  the  exception 
of  that  of  the  Cinque  Ports,  have  long  since  been  abolished,  and  the 
only  Vice- Admiralty  Courts  now  in  existence  are  those  which  exercise 
Admiralty  jurisdiction  in  British  possessions  abroad ;  they  are  founded 
upon  and  regulated  by  the  statutes  mentioned  below. 

^  For  an  account  of  the  office  and  jurisdiction  of  Vice-Admirals  of  the  Coast, 
see  The  Office  of  Vice-Admiral  of  the  Coast,  by  Sir  Sherston  Baker,  and  two  articles 
in  the  English  Historical  Review,  vol.  xxii.  p.  468  ;  vol.  xxiii.  p.  736. 
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Probably  the  first  instance  of  the  erection  of  an  Admiralty  jurisdic- 
tion out  of  England  occurred  in  1630  when  two  islands,  named  Provid- 
ence and  Henrietta,  lying  off  the  coast  of  Central  America,  were  granted 
by  Charles  i.  to  Robert,  Earl  of  Warwick,  and  others,  together  with  all 
admiral  rights,  benefits,  and  jurisdiction  and  power  to  hold  Admiralty 
Courts  (Pat.  6  Charles  i..  Part  I.,  No.  1).  Some  years  before  this  (1618) 
Admirals  of  New  England  and  Virginia  are  mentioned,  but  nothing  is 
known  of  their  powers  or  jurisdiction.  In  the  case  of  the  Providence 
Island  Company,  there  is  no  doubt  that  the  intention  was  to  confer  full 
Admiralty  jurisdiction,  including  power  to  adjudicate  upon  prizes,  for 
in  1631  Captain  Daniel  Elfrith,  and  in  1638  Captain  Nathaniel  Butler 
were  empowered  to  capture  and  adjudicate  upon  prizes.  In  1635 
Captain  John  Mason  was  appointed  Vice- Admiral  of  New  England,  the 
South  Seas,  and  elsewhere,  and  it  may  have  been  intended  to  confer  on 
him  a  like  jurisdiction.  In  1644  Robert,  Earl  of  Warwick,  is  styled 
Lord  High  Admiral  of  England  and  of  the  Plantations  in  America,  and 
this  seems  to  be  the  first  recognition  of  the  jurisdiction  of  the  Lord 
Admiral  in  English  possessions  abroad.  In  1662  James,  Duke  of  York, 
who  had  previously  been  appointed  Lord  High  Admiral  of  England, 
received  a  patent  as  Admiral  of  Dunkirk  and  of  the  King's  possessions 
in  America,  the  West  Indies,  and  Africa  (Pat.  14  Charles  ii..  Part  XII., 
No.  6). 

The  earliest  records  of  a  Court  of  Vice- Admiralty  are  those  of  the 
island  of  Jamaica.  It  was  certainly  in  existence  in  1662,  and  there  is 
evidence  that  Dutch  ships  were  brought  to  Jamaica  some  years  before, 
to  be  dealt  with  there  for  breach  of  the  Navigation  Act  of  1652.  Eor 
some  years  after  the  Restoration  the  Jamaica  Court  was  of  much 
importance,  owing  to  the  position  of  the  island  as  a  centre  for  the 
growing  West  Indian  and  American  trade  as  well  as  for  the  privateering 
and  piratical  adventurers  who  made  it  their  headquarters.  In  1664 
£50,000  was  sent  home  from  Jamaica  as  the  Lord  Admiral's  and  King's 
shares  of  prizes  condemned  there.  From  this  time,  onwards,  governors 
of  Jamaica  and  other  English  possessions  in  the  West  Indies  and  America 
received  commissions  as  Vice-Admirals,  and  as  such,  either  themselves 
or  by  deputies,  acted  as  judges  of  Vice- Admiralty  Courts  erected  within 
their  respective  jurisdictions.  At  first  their  Admiralty  powers  appear 
to  have  been  conferred  upon  them  by  the  Lord  High  Admiral,  but  after 
the  resignation  of  the  Duke  of  York  in  1673  the  Admiralty  Commis- 
sioners or  the  Crown  was  the  source  of  their  jurisdiction.  For  some 
years  the  Commissioners  claimed  the  right  to  erect  Admiralty  Courts, 
but  by  Order  in  Council  of  July  23,  1696,  it  was  provided  that  all 
governors  of  Plantations  were  to  be  Vice- Admirals,  and  shortly  after- 
wards the  exclusive  right  of  the  Crown  to  erect  Admiralty  Courts 
abroad  was  definitely  established,  at  least  as  regards  the  prize  jurisdic- 
tion. In  1702  it  seems  to  have  been  recognised  that  the  Admiralty 
Court  of  the  Cinque  Ports  had  no  power  to  try  prize,  and  that  Vice- 
Admirals  of  the  Plantations  had  no  such  power  without  express  com- 
mission from  the  Crown.  In  1718  the  practice  was  for  the  Crown  to 
issue  a  warrant  to  the  Admiralty  Commissioners  directing  them  to 
require  the  judges  of  the  Vice-Admiralty  Courts  to  try  prize,  and  a 
similar  practice  was  adopted  in  the  case  of  the  judge  of  the  High 
Court  of  Admiralty  in  England  and  lasted  down  to  modern  times. 
Some  of  the  American  colonies  assumed  power  to  erect  Admiralty  Courts 
in  virtue  of  their  charters,  but  such  claims  were  strenuously  denied  by 
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the  home  Government.  In  1683  articles  were  exhibited  against  the 
Massachusetts  Company  for  invading  the  rights  of  the  Lord  High 
Admiral  by  creating  "  an  Admiralty  of  their  own,  not  mentioned  in  their 
charter,  from  which  they  admit  of  no  appeal ; "  and  about  the  same 
time  the  Jamaica  Government  also  appears  to  have  claimed  the  power 
to  decide  prize  cases  without  appeal.  In  the  charter  of  the  Massa- 
chusetts Company  of  1691  (Pat.  3  Will.  &  Mary,  Part  VII.,  No.  3) 
the  power  of  erecting  Admiralty  Courts  was  expressly  reserved  to  the 
Crown.  The  importance  of  the  Admiralty  jurisdiction  in  the  American 
colonies  was  largely  owing  to  the  Navigation  laws,  which  were  enforced 
by  arrest  and  condemnation  of  ships  infringing  them.  The  struggle 
between  the  home  and  colonial  Governments  as  to  the  right  of  the 
former  to  enforce  her  protective  policy  and  customs  regulations  by 
process  of  the  Vice- Admiralty  Courts  lasted  until  the  War  of  Independ- 
ence, and  disputes  connected  with  the  obnoxious  jurisdiction  of  the 
Vice-Admiralty  Courts  were  frequent  and  bitter.  The  ancient  fight 
between  the  Common  Law  and  Admiralty  Courts  in  England  was  renewed 
with  greater  bitterness  and  more  reason  in  America. 

II.  Under  the  Colonial  Courts  of  Admiralty  Act,  1890,  53  &  54 
Vict.  c.  27,  the  Vice- Admiralty  Courts  are  now  in  most  cases  (New 
South  Wales,  Victoria,  St.  Helena,  and  British  Honduras  are  expressly 
specified  in  the  Act  as  possessions  in  which  the  operation  of  the  Act 
was  delayed  till  they  were  included  by  Order  in  Council,  and  the  Act 
has  been  applied  by  Order  in  Council  to  Courts  in  British  Protectorates 
and  Consular  Courts  (St.  R.  &  0.,  Index,  1907,  101))  Colonial  Courts 
of  Admiralty,  which  have  the  Admiralty  jurisdiction  of  the  High  Court 
of  England,  and  appeals  from  which  lie  to  the  Privy  Council.  Vice- 
Admiralty  Courts  may  be  established  by  the  Admiralty  by  commission 
under  the  Great  Seal,  and  abolished  in  the  same  way ;  but  in  India  or  in 
British  possessions  having  a  representative  legislature  they  only  have 
jurisdiction  with  respect  to  prize,  the  Royal  Navy,  the  slave  trade,  the 
Foreign  Enlistment  Act,  the  Pacific  Islanders  Protection  Acts,  1872  and 
1875,  or  to  questions  relating  to  treaties  or  conventions  with  foreign 
countries,  or  as  to  international  law  (1890,  Colonial  Courts  of  Admiralty 
Act,  53  &  54  Vict.  c.  27,  s.  9).  Vice-Admirals  are  appointed  as  formerly 
for  British  possessions ;  and  where  no  person  is  so  formally  appointed, 
the  Governor  is  ex-officio  Vice- Admiral  {ibid.,  s.  10).  Appeals  from  them 
go  to  the  Privy  Council.  Vice- Admiralty  Courts  have  power  to  fine 
persons  for  flying  improper  colours  on  board  a  ship  (M.  S.  A.,  1894, 
s.  73);  to  determine  questions  arising  on  agreements  for  salvage  ser- 
vices rendered  by  King's  ships  (s.  554),  and  to  fix  the  amount  of  bonds 
for  payment  of  salvage  rendered  by  such  ships  abroad  (ss.  558-560),  and 
to  enforce  them  by  agreement  of  the  parties  (s.  561);  to  remove  the 
master  of  a  ship  (s.  472) ;  to  apportion  salvage  awards  exceeding  £200 
for  services  in  the  United  Kingdom  (s.  556);  and  to  protect  Pacific 
Islanders  (1872,  35  &  36  Vict.  c.  19;  1875,  38  &  39  Vict.  c.  51). 
They  have  jurisdiction  in  prize  (1864,  27  &  28  Vict.  c.  25);  rules  of 
Court  regulating  the  procedure  and  practice  in  prize  proceedings  in 
these  Courts  have  been  made  by  Orders  in  Council  (July  18,  1898 ;  St. 
R.  &  0.,  Rev.  1904,  ix.,  275);  in  piracy  (1850, 13  &  14  Vict.  c.  26);  and 
in  captures  of  slave-trading  ships  (1873,  36  &  37  Vict.  c.  88).  Vice- 
Admiralty  Courts  are  not  Courts  of  Record  {Smith  v.  Nicholls,  1839, 
5  Bing.  N.  C.  208).  The  High  Court  of  Justice  (Admiralty  Division) 
has  power  to  review  taxation  in  any  Vice- Admiralty  Court  (Williams 
and  Bruce,  483). 
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[Authority. — Williams  and  Bruce,  Admiralty  Practice,  3rd  ed.,  1902 ; 
Tarring,  Laws  Relating  to  Colonies.'] 

ViCC-Chamberlain. — The  assistant  and  deputy  of  the  Lord- 
Chamberlain  (see  Chambeelain,  Lord).  A  household  official  who  is  a 
member  of  Parliament  changing  with  the  Ministry.  Occasionally  made 
use  of  in  either  House  to  represent  some  department  which  has  no 
regular  spokesman  therein.     A  salary  of  £924  is  attached  to  the  office. 

Vicc-ChanccIIor  of  the  County  Palatine  of 

Lancaster. — The  judge  of  the  Court  of  Chancery  of  the  County 
Palatine  of  Lancaster ;  as  to  which,  see  Lancaster,  Duchy  and  County 
Palatine  of.  He  is  appointed  by  letters-patent  from  the  Crown ;  and 
by  sec.  7  of  the  Chancery  of  Lancaster  Act,  1890,  53  &  54  Vict.  c.  23, 
it  is  enacted  that  he  shall  continue  to  hold  office  during  any  vacancy  in 
the  office  of  Chancellor  of  the  Duchy  and  County  Palatine  of  Lancaster, 
as  well  as  after  the  determination  thereof,  unless  and  until  any  fresh 
appointment  of  Vice-Chancellor  is  made. 

Vice-Chancellor  of  the  Universities.— See  Uni- 
versities. 

Vice-Chancellors  in  Equity.— To  cope  with  the  work 

in  the  Courts  of  Chancery  it  was  found  necessary  in  1813  to  appoint 
an  additional  judge  to  assist  the  Lord  Chancellor  and  the  Master  of  the 
PtoUs,  who  at  that  time  were  the  sole  judges  in  equity.  The  new  judge 
so  appointed  was  called  the  Vice-Chancellor ;  and  in  1841  two  more  Vice- 
Chancellors  were  appointed.  Each  of  these  judges  sat  separately  from 
the  Lord  Chancellor  and  the  Master  of  the  Kolls.  By  the  Judicature 
Act,  1873,  s.  5  and  s.  31,  subs.  1,  they  became  judges  of  the  Chancery 
Division  of  the  High  Court  of  Justice,  and  no  further  appointments 
of  Vice-Chancellors  were  made;  but  those  then  on  the  bench  continued 
to  be  styled  Vice-Chancellor.  The  last  of  the  Vice-Chancellors,  Sir  James 
Bacon,  retired  in  1886,  and  died  in  1895. 

Vice -Consul.— See  Consul. 

Viceroy. — The  governor  of  a  kingdom  or  country  who  is  delegated 
by  a  Sovereign  to  exercise  regal  authority  there  in  his  name.  The  Lord- 
Lieutenant  of  Ireland  and  the  Governor-General  of  India  are  frequently 
spoken  of  as  Viceroys,  but  neither  is  officially  so  styled. 

Vicinage,  Common  by See  Common,  Vol.  III.,  at  p.  225. 

Vicious  Animal. — See  Animals;  Dogs. 

ViCOntiel. — Relating  to  a  sheriff.  Vicontiel  writs  were  such 
as  were  triable  in  the  Sheriffs  Court ;  vicontiel  rents  were  rents  which 
had  to  be  accounted  for  by  sheriffs  to  the  Crown,  but  which  by  3  &  4 
Will.  IV.  c.  99,  s.  12,  were  made  part  and  parcel  of  the  land  revenues 
of  the  Crown,  and  placed  under  the  care  of  the  Commissioners  of  Woods 
and  Forests. 

Victoria. — Area. — Victoria,  the  smallest  of  the  continental 
States  of  the  Commonwealth  of  Australia  {q.v.),  is  situated  in  the 
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south-eastern  corner  of  that  continent,  being  bounded  on  the  north  by 
New  South  Wales  {q.v.),  and  on  the  west  by  South  Australia  {q.v). 
Victoria  has  an  area  of  87,884  square  miles,  or  about  as  large  as  Great 
Britain. 

Earlier  History. — A  brief  note  of  the  earlier  history  of  Eastern 
Australia  is  given  in  the  article  New  South  Wales  {q.v.).  Victoria, 
first  termed  Australia  Felix,  and  then  the  Port  Phillip  district  of  New 
South  Wales,  began  to  be  settled  in  1834  from  Tasmania  {q.v.).  In 
1836  regular  Government  was  initiated  from  New  South  Wales,  and 
a  Superintendent  was  appointed  in  1839  to  administer  the  territory. 
By  5  &  6  Vict.  c.  76,  and  7  &  8  Vict.  c.  74,  Courts  of  Judicature  were 
established  in  Victoria  and  thereby  regulated. 

On  July  1,  1851,  the  Port  Phillip  district  was  erected  into  "the 
Colony  of  Victoria"  under  13  &  14  Vict.  c.  59,  and  the  new  colony 
was  given  a  Legislative  Council  precisely  similar  to  that  then  existing 
in  New  South  Wales,  one-third  of  the  members  of  which  were  nominated 
and  two-thirds  elected.  The  newly  born  legislature  was  empowered  to 
frame  a  constitution. 

Constitution. — Eesponsible  government  was  granted  by  Order  in 
Council  of  July  21,  1855  (St.  K.  &  0.,  Kev.  1904,  vol.  i.,  "Australia, 
Commonwealth  of,"  p.  21),  the  same  day  on  which  similar  government 
was  given  to  the  mother  colony.  This  order,  issued  under  the  Victoria 
Constitution  Act,  1855,  18  &  19  Vict.  c.  55,  assented  to  the  Colonial 
Constitution  Bill  of  1854  which  established  a  legislature  of  two  chambers, 
and  has  subsequently  been  amended  by  numerous  Colonial  Acts.  Under 
Letters  Patent  of  October  29,  1900  {ibid.,  p.  22),  the  office  of  Governor 
of  the  State  of  Victoria  and  its  dependencies  was  reconstituted,  and 
provision  made  for  the  composition  of  the  Executive  Council,  which 
consists  of  the  Ministry,  with  the  Governor  as  President.  The  present 
Constitution  is  embodied  in  the  consolidating  Act,  No.  1075  of  1890,  as 
amended  by  Act,  No.  1864  of  1903.  The  legislative  power  is  vested 
in  a  Parliament  of  two  Houses,  viz.,  the  Legislative  Council  and  the 
Legislative  Assembly. 

Upper  House  or  Legislative  Council. — The  Council  consists  of  35 
members  elected  for  6  years,  of  whom  2  are  returned  by  each  of  the 
17  provinces  and  1  by  the  public  and  railway  servants.  Members  of 
the  Legislative  Council  must  own  an  estate  of  the  annual  value  of  £50, 
and  half  their  number  retire  triennially ;  they  are  granted  free  passes 
over  all  railways.  The  electorate  for  the  Legislative  Council  consists 
of  persons  owning  or  occupying  property  of  the  rateable  value  of  £10 
per  annum  in  the  case  of  freehold,  and  £15  in  the  case  of  leasehold, 
property,  but  there  is  no  property  qualification  for  members  of  univer- 
sities and  of  the  learned  professions.  The  functions  of  the  Legislative 
Council  are  practically  the  same  as  those  of  the  House  of  Lords. 

Legislative  Assembly. — Under  the  same  Act  of  1903  the  Legislative 
Assembly  consists  of  68  members  elected  for  3  years,  of  whom  1  member 
is  returned  by  each  of  the  65  electoral  districts,  and  2  represent  the  rail- 
way servants  and  1  the  public  service.  There  is  no  property  qualification 
for  members  of  the  Legislative  Assembly,  and  they  receive  an  annual 
allowance  and  free  passes  on  all  railways.  The  elections  are  by  universal 
manhood  suffrage,  and  though  voting  is  by  ballot,  under  a  Victorian  Act 
of  October  1900,  provision  is  made  for  voting  by  post  in  certain  cases. 
There  is  no  plural  voting  for  members  of  the  Legislative  Assembly,  and 
ministers  of  all  religious  denominations  are  disqualified  from  sitting  in 
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either  House.  By  Act  of  December  1903,  election  expenses  are  limited 
to  £400  in  the  case  of  candidates  for  the  Legislative  Council,  and  £150 
in  the  case  of  those  for  the  Legislative  Assembly.  A  Bill  has  recently 
passed  both  Houses  of  Parliament,  and  only  awaits  the  Eoyal  Assent, 
by  which  the  separate  representation  provisions  of  the  Eeform  Act 
of  1903  are  abolished  and  the  members  of  the  Legislative  Council  and 
Assembly  are  to  be  reduced  to  34  and  65  respectively. 

For  comparison  with  the  constitution  of  the  Parliaments  of  the  other 
Commonwealth  States,  and  with  the  electoral  franchises  thereof,  see 
article  New  South  Wales.  The  provisions  as  to  the  reservation  of 
Bills  for  His  Majesty's  pleasure,  and  as  to  the  Governor's  assent  or 
dissent  to  Bills  and  their  subsequent  disallowance  by  Order  in  Council 
(which  are  common  to  all  the  six  States),  are  described  in  that  same 
article. 

Local  Government. — For  the  purposes  of  local  government,  the  State 
is  divided  into  towns  (of  which  there  are  60)  and  shires  (of  which  there 
are  146).  For  each  of  these  areas  there  is  a  Council  whose  members  are 
elected  by  all  ratepayers,  including  women.  The  number  of  votes  each 
ratepayer  has  is  in  proportion  to  the  amount  of  rates  that  he  pays. 
Towns  must  not  exceed  9  square  miles  in  area,  must  contain  500 
householders,  and  rateable  property  yielding  £300,  upon  a  rate  of  Is. 
in  the  £ ;  while  shires  are  of  undefined  extent,  but  must  contain  rate- 
able property  yielding  £1500  on  a  rate  of  Is.  in  the  £.  A  Municipal 
Tramways  Trust  has  been  established  for  Melbourne,  who  have  con- 
structed a  network  of  lines  which  are  worked  by  the  company. 

Laws. — The  laws  of  Victoria  are  English  in  their  origin,  and  9  Geo.  iv. 
c.  83,  s.  24,  put  all  Imperial  Acts  at  that  date  in  force  in  the  Colony;  these, 
as  modified  by  local  Acts,  and  the  local  Acts,  constitute  the  law  of  the 
Colony.  The  laws  of  the  Colony  were  revised  in  1890,  and  published  in 
four  volumes,  a  fifth  volume  containing  a  complete  index.  The  Imperial 
Bills  of  Exchange  Act,  1882 ;  the  Partnership  Act,  1890 ;  and  the  Sale 
of  Goods  Act,  1893,  have  been  adopted  in  Victoria.  The  statutes  of 
each  session  are  published  in  one  volume  at  the  end  of  each  session, 
with  a  table  of  contents. 

Certain  Imperial  Statutes  conferring  powers  on  the  legislature  of 
Victoria,  in  common  with  the  other  Commonwealth  States,  are  referred 
to  in  the  article  New  South  Wales  (sub-heading  Latos  (q.v.)). 

Courts  of  Law. — The  Supreme  Court  of  the  State  was  established  by 
Act  15  Vict.  No.  10,  and  is  now  regulated  by  the  Supreme  Court  Act, 
1890.  It  has  all  the  powers  and  jurisdiction  of  the  High  Court  in 
England.  A  Chief  Justice  and  4  puisne  judges  constitute  the  Supreme 
Court.  Appeals  lie  to  the  Supreme  Court  from  the  inferior  courts  and 
from  the  Supreme  Court  to  the  (Federal)  High  Court  of  Australia. 
Formerly  an  appeal  lay  from  the  Supreme  Court  of  Victoria  direct  to 
His  Majesty  in  Council,  and  was  regulated  by  Order  in  Council  of  June  9, 
1860  (ibid.,  vol.  vi.,  "Judicial  Committee,"  p.  90),  under  the  Judicial 
Committee  Act,  1844,  7  &  8  Vict,  c.  69,  but,  as  stated  in  the  article 
AusTKALiA,  this  right  of  appeal  has  been  taken  away  by  the  Common- 
wealth Judiciary  Act,  1903. 

There  are  also  County  Courts,  Courts  of  insolvency,  of  mines,  and  of 
licensing,  and  Courts  of  General  and  Petty  Sessions. 

Application  of  Imperial  Acts. — The  Imperial  Acts  relating  to  the 
constitution  of  the  State,  and  those  conferring  express  legislative  powers 
on  the  Parliament,  are  referred  to  above.     Victoria,  as  all  the  other 
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Commonwealth  States  and  New  Zealand,  was  a  party  to  the  agreement 
for  increasing  the  naval  force  for  the  protection  of  the  floating  trade  in 
Australian  waters  (51  &  52  Vict.  c.  32). 

It  remains  to  notice  various  Orders  in  Council  by  which,  under 
statutory  powers,  Imperial  Acts  have  been  applied  to  Victoria. 

The  Melbourne  branch  Mint  was  established  by  Order  in  Council  of 
May  7, 1869  (St.  K.  &  0.,  Eev.  (1st  ed.),  vol.  viii.,  p.  627),  as  provision  as 
to  gold  coinage  there  was  made  by  another  order  of  the  same  date  {ibid., 
vol.  i.,  p.  618).  The  Melbourne  Mint  is  now  regulated  by  "  The  Melbourne 
Mint  Proclamation,  1900"  (St.  K.  &  0.,  Eev.  1904,  vol.  ii.,  "Coin,  Colonies," 
p.  41),  and  the  gold  coinage  thereof  has  the  same  currency  as  that  of  the 
London  Mint.  On  August  1,  1896,  the  Imperial  Coinage  Acts  were 
applied  to  Victoria,  and  by  the  same  Order  in  Council  (St.  E.  &  0.,  Eev. 
1904,  vol.  ii.,  "Coin,  Colonies,"  p.  28)  as  applied  them  to  the  other 
Commonwealth  States  and  New  Zealand. 

Probates  granted  in  Victoria  are  recognised  in  the  home  Courts  {ibid., 
vol.  i.,  "  Administration,"  p.  1),  and  property  paying  death  duties  in  the 
State  is  exempted  from  payment  over  again  under  Sir  W.  Harcourt's 
Finance  Act  {ibid.,  vol.  iv.,  "  Death  Duties,"  p.  8).  By  Order  in  Council 
of  February  2, 1895  {ibid.,  vol.  ii.,  "  Copyright,"  p.  31),  the  Vienna  Copy- 
right Convention  was  applied  to  Victoria,  and  by  Order  in  Council  of 
March  26,  1907  (St.  E.  &  0.,  1907,  p.  773),  the  provisions  of  46  &  47 
Vict.  c.  57,  s.  103,  as  to  Patents,  Trademarks,  and  Copyright  in  Designs 
(now  replaced  by  7  Edw.  vii.  c.  29,  s.  91)  has  been  applied  to  the  whole 
Commonwealth  of  Australia. 

As  to  extradition,  the  Commonwealth  Extradition  Act,  1903,  has 
been  incorporated  with  the  Imperial  Extradition  Acts  by  Order  in 
Council  of  March  7,  1904  (St.  E.  &  0.,  1904,  p.  250),  and  by  Order 
in  Council  of  August  23, 1883  (St.  E.  &  0.,  Eev.  1904,  vol.  v.,  "Fugitive 
Criminal,"  p.  324),  Victoria  has  been  grouped  for  the  purpose  of  inter- 
colonial backing  of  warrants,  under  Part  II.  of  the  Fugitive  Offenders 
Act,  1881,  with  the  other  Commonwealth  States  and  New  Zealand  and 
Fiji. 

By  Order  in  Council  of  March  4,  1884  (St.  E.  &  0.,  Eev.  (1st  ed.), 
vol.  v.,  p.  66),  the  Admiralty  were  authorised  to  accept  the  offer  of  the 
Victorian  Government  to  place  at  His  Majesty's  disposal  certain  colonial 
vessels  of  war,  and  by  Order  in  Council  of  August  7,  1900  (St.  E.  &  0., 
1900,  p.  500,  the  Admiralty  were  further  authorised  to  accept  the 
offer  of  the  Colonial  Government  to  place  at  His  Majesty's  disposal, 
for  general  service  in  the  navy,  the  services  of  certain  officers  and  men. 
As  to  ships  and  shipping,  certificates  of  competency  granted  by  the 
Marine  Board  or  other  proper  authority  of  Victoria  are,  under  an  Order 
in  Council  of  November  23,  1893  (St.  E.  &  0.,  Eev.  1904,  vol.  viii., 
"  Merchant  Shipping,"  p.  57),  as  amended  by  Order  in  Council  of  October 
22,  1906  (St.  E.  &  0.,  1906,  p.  397),  equivalent  to  those  granted  by  the 
Imperial  Board  of  Trade.  By  Order  in  Council  of  March  7, 1899  (St.  E. 
&  0.,  Eev.  1904,  vol.  viii.,  "  Merchant  Shipping,"  p.  229),  load  lines  fixed 
and  certificates  granted  in  Victoria  are  to  have  effect  with  respect  to 
ships  registered  there  as  if  fixed,  marked,  or  given  under  57  &  58  Vict. 
c.  60,  s.  444.  By  Order  in  Council  of  March  8,  1895  {ibid.,  p.  131),  the 
provisions  of  57  &  58  Vict.  c.  60,  s.  284,  as  to  passengers  in  passenger 
steamers  were  applied  to  Victoria. 

Part  II.  of  49  &  50  Vict.  c.  48  has  been  applied  to  Victoria  by  Order 
in  Council  of  March  21,  1890  {ibid.,  "  Medical  Profession,"  p.  6),  so  that 
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medical  practitioners  holding  recognised  Victoria  diplomas  are  entitled 
to  be  registered  as  colonial  practitioners  in  the  Medical  Eegister  without 
further  examination  in  the  United  Kingdom.  By  Order  in  Council  of 
August  7,  1905  (St.  E.  &  0.,  1905,  p.  468),  the  Colonial  Solicitors  Act 
has  been  extended  to  Victoria  as  regards  the  United  Kingdom  (St.  E. 
&  0.,  1907,  p.  111).  By  Order  in  Council  of  February  11,  1907,  the 
Colonial  Officers  (Leave  of  Absence)  Act,  1894,  was  applied  to  the  whole 
Commonwealth  of  Australia. 

[Authorities. — Colonial  Office  List ;  Statesman's  Year  Book ;  Vic- 
torian Statutes  and  Law  Reports ;  The  Journal  of  Comparative  Legis- 
lation, vol.  ii.  (N.  S.)  p.  93 ;  E.  Jenks,  Constitution  of  Victoria.'] 

Victorian  Order,  Royal. — This  Order  was  founded  by 
Queen  Victoria  on  April  23,  1896.  Originally  it  had  five  grades,  but 
since  then  another  has  been  added  (1902)  by  the  King  which  takes 
precedence  of  the  rest,  viz.: — The  Eoyal  Victorian  Chain  (or  Collar). 
The  chain  usually  is  given  only  to  royal  personages  to  whom  the  Crown 
wishes  to  show  special  favour.  After  the  chain  the  five  grades  of  the 
Order  rank  as  follows:— (1)  Knights  Grand  Cross  (G.C.V.O.);  (2) 
Knights  Commanders  (K.C.V.O.)  ;  (3)  Commanders  (C.V.O.);  (4) 
Members  4th  Class  ;  and  (5)  Members  5th  Class  (both  M.V.O.).  Many 
honorary  appointments  are  frequently  made  in  each  class  of  persons 
not  subjects  of  the  Crown.  The  Sovereign  of  the  Order  is  the  King, 
the  Chancellor  the  Lord  Chamberlain,  and  the  Secretary  the  Keeper 
of  the  King's  Privy  Purse.  In  point  of  precedence,  the  members  of  the 
Order  take  rank  after  the  Grand  Crosses  and  the  Knights  of  the  Order 
of  the  Indian  Empire.  Commanders  follow  Knights  Bachelors,  and 
precede  the  Companions  of  all  the  other  Orders.  Members  of  the 
4th  Class  V.O.  follow  immediately  after  the  Companions  of  the  Indian 
Order,  and  Members  of  the  5  th  Class  come  after  the  eldest  sons  of 
Knights.  Admission  to  the  Order  is  usually  regarded  more  in  the 
nature  of  a  reward  for  personal  services  to  the  Sovereign  than  as  a 
recognition  of  political  work  for  the  State. 

Victualling  House— See  Licensing. 

Victuals. — ^Victuals  comprise  everything  which  constitutes  an 
ingredient  in  the  food  of  man,  and  all  articles  which,  mixed  with  others, 
constitute  food  {per  Lord  Tenterden,  C.J.,  in  R.  v.  Hodghinson,  1829, 
10  Barn.  &  Cress.  76). 

Videlicet. — See  Namely;  Scilicet;  To  wit. 

View. — A  judge  before  whom  any  cause  or  matter  is  being  heard 
may  inspect  or  view  any  property  or  thing  concerning  which  any  ques- 
tion may  arise  therein  (E.  S.  C.  Order  50,  r,  4);  and  an  Order  may 
be  made  for  a  view  by  a  jury  (r.  5).  A  referee  is  similarly  em- 
powered (Order  36,  r.  48) ;  and  also  a  County  Court  judge  (County 
Court  Eules,  1889,  Order  22,  r.  13),  who  may  also  order  an  inspection 
by  a  jury  {ibid.). 

The  view  required  to  be  made  by  justices  of  the  highway  pro- 
posed to  be  diverted  under  sec.  34  of  the  Highway  Act,  1835  (5  &  6 
Will.  IV.  c.  50),  must  be  their  personal  inspection,  and  in  certifying 
under  sec.  85  they  must  state  this  fact  {R.  v.  Wallace,  1879,  4  Q.  B.  D. 
641). 


VILLAGE  GKEEN  511 

In  criminal,  as  well  as  in  civil,  cases,  an  order  may  be  made  for 
a  view  by  a  jury  of  any  place  in  question  in  a  trial  (County  Juries  Act, 
1825,  6  Geo.  iv.  c.  50,  s.  23  ;  see  also  Short  and  Mellor,  Crown  Office  Prac- 
tice, 2nd  ed.  p.  116,  as  to  the  procedure  for  obtaining  an  order  for  a  view 
by  a  jury  of  any  locus  in  quo  in  an  indictment  for  nuisance).  Jn  criminal 
cases  (excluding  indictments  for  nuisance,  where  an  order  for  a  view  is 
obtained  as  of  course)  it  is  entirely  in  the  discretion  of  the  Court  to 
allow  a  view  or  not,  and  it  is  no  irregularity  for  the  view  to  take 
place  after  the  summing-up  of  the  judge  {R.  v.  Martin,  1872,  L.  K. 
1  C.  C.  E.  378;  but  proper  precautions  ought  always  to  be  taken  to 
secure  that  the  jury  shall  not  improperly  receive  evidence  out  of 
Court  {ibid.). 

Vi  laica  rem  oven  da. — A  writ  practically  obsolete,  which 
lies  when  there  is  a  dispute  between  two  persons  for  a  church,  and  one 
of  them  enters  into  it  with  a  great  number  of  laymen  and  holds  out  the 
other  by  force.  The  writ  issues  at  the  instance  of  the  person  who  is  so 
excluded,  and  is  directed  to  the  sheriff  to  remove  the  lay  force  (Tomlins, 
Law  Diet. ;  Fitzherbert,  Natura  Brevium,  D,  54).  The  same  relief  as 
was  given  by  this  writ  can  now  be  granted  by  injunction  {Ex  'parte 
Jenkins,  1868,  L.  E.  2  P.  C.  258). 

Villagce  Green. — There  are  many  open  spaces  in  or  near 
villages  which  appear  to  be  unowned  and  open  for  common  use. 
Owing  to  the  theory  that  a  parish  or  township  is  not  a  community 
or  corporation,  these  open  spaces  cannot  be  regarded  as  vested  in  the 
public ;  and,  in  fact,  in  almost  all  cases  the  soil  is  vested  either  in 
the  lord  of  the  manor  in  which  the  village  lies  or  in  some  private 
owner,  and  the  right  to  keep  the  land  unenclosed  rests  either — (1)  on 
the  rights  of  such  inhabitants  as  have  by  their  tenements  a  right  of 
common  over  the  land;  or  (2)  on  a  reasonable  local  custom  to  use 
the  land  for  recreation. 

1.  The  right  of  common  is  quite  distinct  from  the  custom  as  to 
recreation,  vesting,  or  grant  or  prescription  under  the  Prescription 
Act,  and  its  assertion  has  effect  only  indirectly  to  preserve  the  use  of 
the  land  for  recreation. 

2.  The  custom  to  use  land  as  a  village  green,  i.e.  for  lawful  recreation, 
to  be  valid,  must  be  proved  to  have  existed  from  time  immemorial,  and 
a  long  and  unbroken  exercise  of  it  as  of  right  must  be  shown  {Abbott  v. 
Weekly,  1665,  1  Lev.  176 ;  83  E.  E.  357),  and  the  right  must  be  local, 
i.e.  confined  to  the  inhabitants,  and  not  exercised  by  the  world  at  large 
{Fitch  V.  Bawling,  1795,  2  Black  H.  393 ;  3  E.  E.  425 ;  Hammerton  v. 
Homy,  1876,  24  W.  E.  603;  Lancashire  v.  Hunt,  1894,  10  T.  L.  E.  310, 
448 ;  11  T.  L.  E.  49).  The  user  may  be  at  certain  times  of  year,  or 
at  all  times,  provided  it  is  not  unreasonably  asserted  to  the  damage  of 
crops  or  the  like  {Fitch  v.  Fitch,  1797,  2  Esp.  543  ;  Hall  v.  Nottingham, 
1875,  1  Ex.  D.  1). 

This  subject  is  well  and  fully  treated  by  Sir  Eobert  Hunter,  Open 
Spaces,  etc.,  1902,  pp.  205  et  seq.,  where  a  full  account  is  given  of  the 
cases  in  which  local  rights  in  a  village  green  have  been  successfully 
asserted,  and  the  difficulties  of  proof  of  the  local  right  are  indicated. 

Besides  village  greens  existing  by  prescription  against  the  lord  of 
the  manor,  or  by  local  custom,  there  are  greens  created  under  Local 
Inclosure  Acts,  or  by  award  under  the  General  Inclosure  Act  of  1845. 
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These  Acts,  besides  forbidding  the  enclosure  of  existing  village  greens  or 
town  greens,  authorise  the  allotment  and  marking  off'  by  metes  and  bounds 
of  a  town  green  or  village  green,  and  transfer  of  it  to  churchwardens 
and  overseers  in  trust  for  the  parish  for  exercise  and  recreation  (8  &  9 
Vict.  c.  118,  s.  15;  15  &  16  Vict.  c.  79,  s.  14).  By  sec.  6  of  the  Local 
Government  Act,  1894  (56  &  57  Vict.  c.  73),  the  control  of  such  greens 
has  passed  to  the  Parish  Council,  if  any,  or  to  the  chairman  of  the 
parish  meeting  and  overseers,  where  there  is  no  Parish  Council ;  and 
Parish  Councils  have,  and  parish  meetings  can  acquire,  powers  to  make 
by-laws  regulating  the  user  of  the  green,  and  to  close  it  for  short  periods 
for  entertainments   or  public  purposes  (56  &  57  Vict.   c.    73,   s.    8 ; 

38  &  39  Vict.  c.  55,  s.  164;  53  &  54  Vict.  c.  59,  s.  44),  and  can  take 
legal  proceedings  to  prevent  its  use  by  non-parishioners.  Encroach- 
ment on  or  injury  to  greens  so  allotted,  or  interference  with  public 
recreation  thereon,  is  punishable  summarily  (20  &  21  Vict.  c.  31,  s.  12; 

39  &  40  Vict.  c.  56,  s.  29).  It  is  not  clear  that  the  statutory  protec- 
tion applies  to  any  green  unless  either  allotment  or  a  customary  right  is 
proved  (but  see  Hunter,  p.  213). 

Village  greens  are  commons  within  the  meaning  of  the  Commons 
Act,  1899,  62  &  63  Vict.  c.  30. 
See  Common  ;  Open  Spaces. 

Villa-gce  ;  Vill. — This  term  has  no  special  meaning  in  English 
law  with  reference  to  any  area  of  local  government,  and  merely  denotes 
that  part  of  a  rural  parish  in  which  houses  are  gathered  together,  so  as  to 
form  a  hamlet.  It  is  derived  from  the  old  term  vill  {villa),  which  may 
have  been  equivalent  to — (1)  township  (villata),  i.e.  a  free  community, 
occupying  a  defined  area  under  Anglo-Saxon  law,  or  (2)  in  a  sense 
derived  from  Eome,  the  area  (villata)  occupied,  i.e.  a  manor,  by  the  free 
tenants  and  copyholders  or  servile  tenants  (villani)  of  the  lord.  In 
Domesday  Book  villa  mansio  and  manerium  are  said  to  be  treated  as 
synonymous.  Eleta  distinguishes  them, — rnansio  as  a  single  dwelling- 
house  ;  villa  as  a  collection  of  several  near  each  other,  with  the  tenements 
belonging  to  them ;  manerium  as  a  tract  or  lordship  comprising  one  or 
more  villce  or  townships ;  but  considers  that  a  villa  cannot  be  more 
extensive  than  a  manor,  though  it  may  be  more  extensive  than  a 
parish  (Digby,  Hist.  Beal  Property  Law,  2nd  ed.,  44). 

So  far  as  appears  from  recent  investigations,  whatever  the  original 
meaning  of  vill,  it  and  township  were  ultimately  treated  as  equivalent 
terms,  and  were  used  to  describe  a  village  community,  and  the  words 
did  not  disappear  from  legal  nomenclature  until  the  promotion  of 
ecclesiastical  parishes  into  the  position  of  civil  government  areas  under 
the  Poor  Law  Acts  (see  Pollock  and  Maitland),  1  Hist.  Eng.  Law.,  545 
et  seq.,  594  et  seq. ;  Maitland,  Domesday  and  Beyond).  The  history  of 
the  subject  is  still  somewhat  obscure,  and  the  term  vill  is  not  for 
modern  legal  purposes  considered,  except  in  the  course  of  dealing  with 
manorial  records  and  copyhold  customs. 

Vinculo  matrimonio,  Divorce  a.— See  Divorce. 
Vindictive  Damages.— See  Damages. 
Virge,  Tenant  by.— See  Verge. 
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Virgin  Islands. — See  Leewakd  Islands. 

Viridario  eligendO. — A  writ  that  lay  for  the  choice  of  a 
verderer  in  a  forest  (Tomlins,  Law  Did.). 

Visa. — A  mark  of  identification  made  by  the  officials  of  certain 
foreign  Governments  upon  the  passports  of  foreigners  travelling  through 
their  dominions,  denoting  that  the  passport  has  been  examined,  and  that 
it  is  in  order.  For  Eussia,  the  Turkish  Dominions,  or  Eoumania,  the  visa 
of  the  Eussian,  Turkish,  or  Eoumanian  Consul  in  London  to  their  pass- 
ports before  leaving  England  is  requisite  (see  Passport).  Visa  on  the 
Continent  is  also  used  of  marks  for  identification  generally. 

Visible  Means. — By  this  term,  as  used  in  sec.  66  of  the  County 
Courts  Act,  1888,  is  intended  such  means  as  are  apparent  to,  or  can  be 
reasonably  ascertained  by,  the  defendant  {Lea  v.  Parker,  1884, 13  Q.  B.  D. 
835). 

Visit  and  Search. — General. — All  nations  have  an  equal 
right  to  the  use  of  the  high  sea,  consequently,  the  ships  of  one 
State  have  no  right  to  interfere  with  those  of  another.  The  necessity, 
on  the  one  hand,  of  protecting  the  ocean  highways  from  pirates,  and 
that  of  preventing  the  abuse  of  the  neutral  flag  to  screen  covert 
hostilities,  on  the  other,  have  obliged  nations  in  practice  to  acknowledge 
exceptions  to  the  uniform  observance  of  this  principle  of  freedom  and 
equality.  The  repression  of  piracy  implies  the  right  of  stopping  and, 
if  need  be,  examining  the  papers  of  suspected  vessels,  irrespectively  of 
the  flag  they  may  show ;  and  the  belligerent  right  of  visit  and  search 
is  justified  by  the  fact  that  merchant  ships  of  the  enemy  might  evade 
capture  by  hoisting  a  neutral  flag  if  the  belligerent  had  not  the  right 
of  ascertaining  the  real  nature  of  the  ship,  and  that  private  neutral 
vessels  might  carry  contraband  goods  and  generally  help  the  enemy,  if 
the  belligerent  had  not  the  right  of  satisfying  himself  that  it  was  not  so. 
Both  exceptions  derive  their  existence  from  the  same  impossibility  of 
judging  the  real  character  of  a  ship  from  the  flag  shown.  The  one  is 
a  universal  right  of  verification  of  the  flag  in  time  of  peace,  as  in  time 
of  war  for  the  preservation  of  the  safety  of  the  sea.  The  other  is  a 
right  which  extends  also  to  the  nature,  ownership  and  destination  of 
all  cargoes  in  time  of  war. 

Apart  from  these  rights,  which  belong  to  the  common  law  of  the 
sea,  are  the  rights  of  visit  and  search  in  time  of  peace  granted  by 
treaty  for  the  repression  of  a  specified  traffic,  such  as  the  slave  trade 
{g.v^  and  the  liquor  traffic  in  the  North  Sea  (see  North  Sea  Fisheries 
Convention). 

Belligerent  Right  of  Visit  and  Search. — All  neutral  private  vessels 
in  time  of  war  are  liable  to  visit  by  belligerent  warships  on  the  high 
seas,  and  the  territorial  waters  of  the  belligerents.  [The  right  of  visiting 
and  searching  merchant  ships  upon  the  high  seas,  whatever  be  the 
ships,  whatever  be  the  cargoes,  whatever  be  the  destinations,  is  an 
incontestable  right  of  the  lawfully  commissioned  cruisers  of  a  belligerent 
nation  (see^^er  Sir  W.  Scott,  The  Maria,  1799, 1  Eng.  Prize  Cas.,  at  p.  156). 

Neutral  ships  when  in  the  territorial  waters  of  a  neutral  State  are 
not  liable  to  visit  or  search.  The  Hague  Convention,  respecting  the 
VOL.  XIV.  33 
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rights  and  duties  of  neutral  Powers  in  time  of  naval  war  (Art.  II.), 
expressly  declares  that  any  act  of  hostility,  including  capture,  and  the 
exercise  of  the  right  of  search  committed  by  belligerent  warships  in  the 
territorial  waters  of  a  neutral  Power  constitutes  a  violation  of  neutrality 
and  is  strictly  forbidden.] 

Neutral  vessels  of  war  are  not  liable  to  visit. 

Whether  neutral  private  ships  under  convoy  are  liable  to  visit  and 
search  has  been  much  disputed.  On  the  continent  of  Europe,  Germany, 
Austria,  Spain,  and  Italy,  the  Baltic  Powers  and  France  provide  by  their 
naval  regulations  that  the  declaration  of  a  convoying  officer  shall  be 
accepted  (Hall,  International  Law,  5th  ed.,  1904,  at  p.  724) ;  and  this, 
according  to  most  Continental  jurists,  is  to  be  considered  as  an  estab- 
lished rule  of  law.  Great  Britain  has  not  in  recent  times  been  in  the 
necessity  of  determining  whether,  as  a  belligerent,  she  will  persist  in 
the  older  and  different  practice  in  the  face  of  united  neutral  opposition. 
[In  1799  Sir  "W.  Scott  held  that  a  belligerent  vessel  has  the  right  to 
search  a  neutral  vessel  under  convoy  of  a  neutral  ship  of  war  {The 
Maria,  1  C.  Eob.  340 ;  1  Eng.  Prize  Cas.  152).  See  further,  as  to  visit 
and  search  of  convoyed  ships,  Moore,  Digest  of  International  Law,  1906, 
vol.  vii.  pp.  491-499,  and  as  to  mail  steamers  and  mails,  ibid.,  pp. 
479-484.] 

How  Right  is  Exercised. — Any  harmless  proceeding  bringing  to  the 
notice  of  the  neutral  ship  that  a  visit  is  intended  is  regular.  The  usual 
course  is  for  the  warship  to  hoist  its  colours  and  fire  a  gun  (semonce). 

An  officer  is  then  sent  on  board  the  visited  vessel.  His  first  duty 
is  to  examine  the  documents  by  which  the  character  of  the  vessel,  the 
nature  of  her  cargo,  and  the  ports  from  and  to  which  she  is  sailing,  are 
shown.  According  to  the  English  practice  these  documents  ought 
generally  to  be — 

1.  The  register,  specifying  the  owner,  name  of  ship,  size,  and  other 
particulars  necessary  for  identification,  and  vouching  the  nationality  of 
the  vessel ; 

2.  The  passport — sea  letter — issued  by  the  neutral  State ; 

3.  The  muster-roll,  containing  the  names,  etc.,  of  the  crew ; 

4.  The  log-book ; 

5.  The  charter-party,  or  statement  of  the  contract  under  which  the 
ship  is  let  for  the  current  voyage ; 

6.  Invoices  containing  the  particulars  of  the  cargo ; 

7.  The  duplicate  of  the  bill  of  lading,  or  acknowledgment  from  the 
master  of  the  receipt  of  the  goods  specified  therein,  and  promise  to  deliver 
them  to  the  consignee  or  his  order. 

If  the  documents  reveal  no  ground  for  further  stoppage,  and  there  is 
no  other  reason  for  suspicion,  the  vessel  is  allowed  to  continue  its  voyage 
without  further  investigation ;  if  otherwise,  it  is  subjected  to  an  examina- 
tion of  such  minuteness  as  may  be  necessary  (Hall,  International  Law, 
5th  ed.,  1904,  p.  728) ;  [as  to  the  mode  of  exercise  of  the  right  of  visit  and 
search,  see  further,  Moore,  Digest  of  International  Law,  1906,  vol.  vii. 
pp.  475-479]. 

Evidence  Justifying  Detention. — The  commander  should  give  the 
master  an  opportunity  of  explanation  {Anna,  5  Eob.  C.  385) ;  and  if 
after  such  opportunity  given  he  is  satisfied  that  there  is  proper  evidence 
against  her  amounting  to  probable  cause  for  her  detention,  he  should 
detain  her  (Holland,  Manual  of  Naval  Prize  Law,  p.  67). 
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Proper  evidence  is  such  evidence  as  will  be  admissible  before  the 
Prize  Court,  namely — (1)  Facts  appearing  by  inspection,  as  the  character 
of  the  vessel,  her  equipment,  cargo,  and  crew ;  (2)  the  papers  on  board 
of  her ;  and  (3)  the  testimony  of  her  master  and  crew.  The  commander 
should  remember  that  no  evidence  by  any  of  the  captors  in  their  own 
behalf  will,  at  all  events  in  the  first  instance,  be  admitted  in  the  Prize 
Court  {Henrik  and  Maria,  4  Eob.  C.  57 ;  Haabert,  6  liob.  C.  54 ;  Glierk- 
tigheit,  6  Bob.  C.  58?i. ;  For  tuna,  1  Dod.  81;  Aline  and  Fanny,  10  Moo. 
P.  C.  491 ;  Holland,  op.  ciL,  p.  67). 

Capture. — The  late  Mr.  W.  E.  Hall  indicated  three  grounds  upon 
which  capture  of  a  vessel  may  take  place  (International  Law,  5  th  ed., 
1904,  pp.  728,  729)— 

1.  When  visit  and  search  are  resisted.  [The  deliberate  and  per- 
sistent refusal  of  a  neutral  ship  to  allow  the  exercise  of  the  right  of  search 
by  a  duly  commissioned  war-ship  of  a  belligerent  State  renders  the 
neutral  vessel  liable  to  condemnation.  The  penalty,  said  Sir  W.  Scott, 
for  the  violent  contravention  of  this  right  is  the  confiscation  of  the 
property  so  withheld  from  visitation  and  search  {The  Maria,  1799, 
1  C.  Eob.  340).] 

2.  "When  it  is  either  clear  or  there  is  fair  ground  for  suspecting,  upon 
evidence  obtained  from  the  visit,  that  the  vessel  is  engaged  in  an  illicit 
act,  or  that  its  cargo  is  liable  to  confiscation. 

[3.  When  from  the  absence  of  essential  papers  the  true  character  of 
the  ship  cannot  be  ascertained.  See  further,  as  to  capture,  sending  in  of 
prize,  and  re-capture,  Moore,  Digest  of  International  Law,  1906,  pp.  499- 
533 ;  see  also  the  article  Pkize  (or  Prize  of  War).] 

{^Authorities. — See  Bibliography  appended  to  article  Neutrality; 
Hall,  International  Law,  5th  ed.,  1904,  chap,  x.,  "  Visit  and  Capture ; " 
Perels,  Manuel  de  droit  international  maritime,  trad.  par.  L.  Arendt,  Paris, 
1884,  ss.  53  et  seq. ;  Lawrence,  Visitation  and  Search,  Boston,  1858 ; 
Phillimore,  International  Laiv,  vol.  iii.,  London,  2nd  ed.,  1873 ;  Wildman, 
Law  of  Search,  Capture,  and  Prize,  London,  1854;  Holland,  Manual  of 
Naval  Prize  Law,  1888 ;  Oppenheim,  International  Law,  1905,  vol.  ii. 
part  iii.  chap,  vi.,  "Visitation,  Capture,  and  Trial  of  Neutral  Vessels;" 
Moore,  Digest  of  International  Law,  1906,  vol.  viL,  pp.  473-499  ;  Barclay, 
Problems  of  International  Law  and  Diplomacy,  1907,  ix.,  "Limitation  of 
the  Area  of  Visit  and  Search."] 

Visitation. — In  ecclesiastical  law  this  term  denotes  a  perambu- 
lation for  the  purpose  of  inspection,  such  as  the  periodical  visit  of  a 
bishop  or  an  archdeacon  to  their  clergy.  So  in  the  case  of  all  charitable 
foundations  someone  must  be  visitor,  and  visitations  thereof  must  be 
held.    See  Visitation  of  Charities. 

Archbishops  are  set  over  bishops,  and  can  visit  them  according  to 
the  manner  of  inferior  pastors,  but  they  have  not  the  power  to  suspend 
or  depose  their  bishops  (Hooker,  Eccl.  Pol,  vii.  c.  16,  s.  7). 

Archbishop  Cranmer  was  the  first  to  exercise  this  jus  metropolitanum, 
and  the  example  set  by  him  was  subsequently  followed  by  other  arch- 
bishops. The  right  was  claimed  and  granted  even  over  the  universities 
{Archbishop  of  Canterbury  v.  University  of  Oxford,  1411,  Kot.  Pari.  13 
Hen.  IV.  Num.  15 ;  Archbishop  Laud  v.  Universities  of  Oxford  and  Cam- 
bridge,  1636,  Phillimore's  Eccl.   Law,  2nd  ed.,  pp.   1606-1609).      The 
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archbishop  has  also  the  right  to  visit  all  deans  and  chapters  in  his 
province  jure  metropolitico,  just  as  the  bishop  visits  them  jure  ordinario 
(Comyn's  Dig.,  vii.  547,  tit.  "  Visitor ; "  Cone.  Trid.,  sess.  vi.  c.  4 ;  sess.  xxv. 
c.  6 ;  Dean  Qoodman's  Case,  Walrond  v.  Pollard,  1568,  Dy.  273a).  So  in 
1636  Archbishop  Laud  made  an  episcopal  visitation  of  St. Paul's  Cathedral, 
against  which  a  strong  remonstrance  was  made  to  Charles  i.,  who, 
however,  answered  that  for  the  settlement  of  peace  and  good  order  in 
the  Church  no  place  should  be  exempt  from  archiepiscopal  visitation 
except  on  special  grounds  of  privilege  (Phillimore's  EccL  Law,  2nd  ed., 
p.  167).  The  manner  of  proceeding  is  to  issue  inhibitions  to  all  inferior 
jurisdictions  and  cite  the  dean  or  residentiary  canon,  who  in  turn  cites 
all  members  of  the  cathedral  body.  On  the  return  of  the  citations,  a 
Court  is  formally  held,  and  the  grievances  or  disorders  are  investigated 
and  ordered  to  be  rectified  (see  The  Dean  of  York's  Case,  1841,  2  Q.  B.  2 ; 
57  E.  E.  545). 

By  Canon  60  of  1603  the  bishop  or  his  suffragan  is  ordered  to  make 
a  triennial  visitation  for  the  office  of  confirmation.  On  these  occasions, 
also,  all  inferior  jurisdictions  are  inhibited  (Gibson,  p.  958 ;  B.  v.  Thoro- 
good,  1840,  12  Ad.  &  E.  183,  187).  Those  who  are  summoned  and  do 
not  appear  are  liable  to  ecclesiastical  punishment  for  their  contumacy 
(see  The  Exeter  Reredos  Case,  1875,  L.  E.  6  P.  C.  435 ;  the  Church  Dis- 
cipline Act,  1840,  3  &  4  Vict.  c.  86). 

Archdeacons  also  may,  although  there  be  not  a  cause,  visit  once  a 
year ;  if  necessity  requires,  however,  they  may  visit  oftener  (Lindwood, 
p.  49).  Their  duties  on  such  visitations  consist  in  seeing  that  the  offices 
of  the  Church  are  duly  administered,  and  in  making  written  inventories 
of  all  the  church  ornaments  and  utensils,  vestments  and  books  (Lind- 
wood, p.  50 ;  Otho.,  Athon.,  p.  52).  The  writings  are  usually  in  two 
parts,  one  being  retained  by  the  archdeacon  and  the  other  by  the 
parishioners.  If  losses  or  defects  are  proved,  these  will  be  ordered  to  be 
repaired  under  pecuniary  penalties,  to  be  converted  to  the  use  of  such 
repairs  (Lindwood,  pp.  224,  225).  The  archdeacon  can  also  require  a 
visitation  sermon  to  be  preached  (Huntley's  Case,  1626,  Phillimore's 
Uccl.  Law,  2nd  ed.,  p.  1053).  Further,  it  is  laid  down  by  Canon  137, 
that  at  either  a  bishop's  or  archdeacon's  visitation,  every  parson,  vicar, 
curate,  schoolmaster,  or  other  person  licensed  during  the  interval  since 
the  last  visitation  shall  exhibit  his  letters  of  orders  or  induction  and 
other  licences.  As  to  presentments  at  visitations,  see  Canons  113  to 
121.  The  registrar  of  an  Archdeaconry  Court  can  recover  his  fees  for 
attendance  at  the  visitation  from  the  churchwardens  of  the  parish 
visited  (Shephard  v.  Faijne,  1862,  33  L.  J.  C.  P.  158).  This  liability  of 
the  churchwardens,  however,  is  not  a  personal  one,  but  charged  upon 
the  Church  funds  in  their  hands  ( Veley  v.  Pertwee,  1870,  L.  E.  5  Q.  B. 
573).  For  the  fees  chargeable,  see  London  Gazette  of  March  19,  1869, 
and  30  &  31  Vict.  (1867)  c.  135. 

Apart  from  the  above  more  strictly  ecclesiastical  visitations,  the 
Sovereign  had  formerly  the  right  at  any  time  to  appoint  by  letters  patent 
such  persons  as  he  thought  fit  to  visit  and  amend  all  errors  and  abuses 
whatsoever  of  which  any  spiritual  or  ecclesiastical  power  had  cognisance 
(1  Eliz.  (1558)  c.  1,  s.  8).  Even  at  the  present  day  the  Crown  has,  as  head 
of  Church  and  State,  a  supereminent  jurisdiction,  which  will  include  the 
right  of  visitation.  So  if  there  are  no  visitors  of  a  charity,  the  Sovereign 
becomes  visitor  rfi&ro  ju/re  (Comyn's  Dig.,  tit.  "  Visitor  ").  See  Visitation 
OF  Charities, 
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Visitation  Bool^s  of  Heralds.— See  Hekalds;  Hek- 
ALDRY ;  Heralds'  College,  Vol.  VI.  p.  533. 

Visitation  of  Charities.— In  approaching  the  subject  of 
the  visitation  of  charities  it  should  be  noted  at  the  outset  that  the 
Charitable  Trusts  Act,  1853,  s.  16,  by  providing  for  application  to  the 
Board  of  Charity  Commissioners  for  their  opinion  or  advice  respecting 
the  management  or  administration  of  charities,  and  for  the  indemnifi- 
cation of  persons  acting  on  such  opinion  or  advice,  has  had  the  effect  in 
practice  of  largely  superseding  visitatorial  functions  (cj^.Tudor's  Charitable 
Trusts,  3rd  ed.,  p.  475). 

The  chief  heads  of  the  old  learning  on  the  subject  are  as  follows : — 

(1)  What  Charities  are  Visitable. — All  charities  are  not  subject  to 
visitation,  but  only  those  in  which  corporations  are  the  depositaries  of 
the  charitable  trusts.  Corporations  may  be  either  ecclesiastical  or  lay, 
and  these  last  may  be  either  civil  (as  municipal  and  trading  corporations) 
or  eleemosynary. 

(2)  Who  are  Visitors. — (a)  Ecclesiastical  corporations  are  visitable  by 
the  ordinary  (1  Black.  Com.,  5th  ed.,  480),  that  is  to  say  by  the  bishop 
of  the  diocese  in  which  the  locus  of  the  corporation  is  situated,  except 
royal  foundations,  free  chapels,  and  donatives,  which  are  subject  to  the 
visitation  of  the  patron,  whether  the  Crown  or  a  subject  (Comyn's 
Digest,  "Visitor,"  A  (4),  A  (17);  Shelford  on  Mortmain,  325,  326). 

(b)  Civil  corporations  are  commonly  said  to  be  not  visitalDle,  but 
subject  to  the  jurisdiction  of  the  Court  of  Queen's  Bench,  the  meaning 
of  which  really  is  that  they  are  subject  to  the  visitation  of  the  Crown 
exercisable  in  that  Court  (1  Black.  Com.,  5th  ed,,  481;  Shelford  on 
Mortmain,  324,  325),  but  the  decisions  of  the  Court  in  such  matters 
were  subject  to  appeal,  which  is  not  the  case  with  the  decisions  of 
visitors  in  general;  and  this  jurisdiction  has  now  been  transferred  to 
the  High  Court  of  Justice  and  assigned  to  the  King's  Bench  Division 
(Judic.  Act,  1873,  ss.  16  and  34). 

(c)  Eleemosynary  corporations  are  visitable  by  the  founder  and  his 
heirs  or  successors  by  right  of  the  endowment  (1  Black.  Com.,  5th  ed., 
482).  In  the  absence  of  founder's  heirs  or  persons  appointed  by  him, 
the  visitatorial  jurisdiction  will  be  in  the  Crown  (see  Tudor,  3rd  ed., 
pp.  72,  73;  Shelford  on  Mortmain,  337)  and  exercisable  by  the  Lord 
Chancellor  (Tudor,  3rd  ed.,  p.  81). 

Colleges  in  the  universities  of  Oxford  and  Cambridge  are  regarded 
by  the  common  law  as  eleemosynary  corporations,  and  are  accordingly 
visitable  by  the  founder's  heirs  or  persons  appointed  by  him,  and 
in  the  absence  of  any  such  persons  by  the  Crown;  but  in  mediaeval 
times  they  seem  to  have  been  considered  ecclesiastical  corporations, 
and  as  such  visitable  by  the  ordinary.  Blackstone  thinks  this  is  the 
explanation  of  the  subjection  of  some  of  the  Oxford  colleges  to  the 
visitatorial  jurisdiction  of  the  bishop  of  Lincoln,  in  whose  diocese  Oxford 
formerly  was  (1  Black.  Coin.,  5th  ed.,  483). 

A  visitor  appointed  by  the  founder  may  be  either — (i.)  general  or 
(ii.)  special. 

(i.)  A  general  visitor  is  one  simply  appointed  visitor  without  any 
qualification.     He  can  accordingly  exercise  all  visitatorial  powers. 

(ii.)  A  special  visitor  is  one  to  whom  certain  special  powers  have 
been  delegated  by  the  founder,  and  who  can  accordingly  only  act  strictly 
within  the  limits  laid  down  for  him  (Tudor,  3rd  ed.,  p.  74). 
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But  an  appointment  as  general  visitor  may  be  implied  without  express 
words  of  appointment,  from  the  fact  that  certain  branches  of  the  visita- 
torial power  are  expressly  given,  including  a  right  of  interpreting  the 
statutes,  and  that  the  founder's  heir  is  expressly  excluded  {A.-G.  v.  Talbot, 
1747,  3  Atk.  662 ;  26  E.  R.  1181). 

In  a  hospital  where  the  poor  are  the  corporation  and  the  revenues 
lodged  in  them,  the  founder  will  be  considered  to  have  parted  with  his 
visitatorial  power  and  to  have  made  the  governors  visitors,  else  there 
could  be  no  object  in  creating  governors  ;  but  if  the  governors  are  incor- 
porated and  the  revenues  are  lodged  in  them  and  not  in  the  poor,  the 
founder's  heirs  will  be  the  visitors  {A.-G.  v.  Middkton,  1751,  2  Ves.,  at 
p.  328 ;  28  E.  R  210  ;  case  of  Birmingham  School,  1725,  2  P.  Wms.  324 ; 
24  E.  R.  750). 

Under  the  Endowed  Schools  Act,  1869,  s.  20,  the  Charity  Com- 
missioners in  every  scheme,  except  in  the  case  of  cathedral  schools,  may 
transfer  the  jurisdiction  of  the  visitor  to  the  Crown,  to  be  exercised 
through  themselves.  And  the  schemes  prepared  by  the  Charity  Com- 
missioners under  the  Charitable  Trusts  Acts  establish  a  kind  of  visitatorial 
jurisdiction  in  the  Commissioners,  providing  that  questions  affecting  the 
validity  of  proceedings  under  the  scheme  are  to  be  determined  conclusively 
by  them,  and  that  if  any  doubt  arises  amongst  the  trustees  as  to  the 
construction  of  the  scheme  or  the  management  of  the  charity,  they  may 
apply  to  the  Commissioners,  whose  decision  shall  be  binding  {cp.  Charitable 
Trusts  Act,  1860,  s.  2,  and  1853,  s.  16 ;  Tudor,  3rd  ed.,  pp.  76-77). 

(3)  Powers  and  Duties  of  Visitors. — Something  of  the  general  nature 
of  these  powers  and  duties  will  have  been  gathered  from  what  has  been 
already  said.  Blackstone  (1  Coto.,  5th  ed.,  480)  speaks  of  the  visitatorial 
power  as  being  instituted  to  "  visit,  inquire  into,  and  correct  all  irregu- 
larities;" and  Holt,  C.J.,  describes  it  as  "an  authority  to  inspect  the 
actions  and  regulate  the  behaviour  of  the  members  that  partake  of  the 
charity,  ...  to  prevent  all  perverting  of  the  charity,  or  to  compose 
differences  "  {Philips  v.  Bury,  1788,  2  T.  R.,  at  pp.  352,  353).  Amongst 
matters  which  fall  within  the  jurisdiction  of  the  visitor  are  the  election 
and  amotion  of  corporators,  the  internal  management  of  the  charity,  the 
removal  of  officers,  and  the  construction  of  the  statutes,  by  which,  how- 
ever, the  visitor  himself  is  strictly  bound  (Tudor,  3rd  ed.,  pp.  77,  78). 
The  procedure  of  the  visitor  must  be  according  to  any  forms  prescribed 
by  the  statutes,  but  need  not  be  according  to  common  law.  "The 
exercise  of  a  visitor's  power  is  a  judicial  act,  and  a  judge  cannot  deter- 
mine without  hearing  the  parties  concerned"  {B.  v.  Bishop  of  Ely,  1788, 
2  T.  R.,  at  pp.  336,  338 ;  1  R.  R.  484);  but  the  visitor  need  not  hear  the 
parties  personally,  or  take  parol  evidence  {B.  v.  Bishop  of  Ely,  1794, 
5  T.  R.,  at  p.  477 ;  2  R.  R.  644 ;  cp.  Com.  Dig.,  "  Visitor,"  C ;  and  see 
Tudor,  3rd  ed.,  p.  80). 

The  Courts  will  not  exercise  jurisdiction  with  regard  to  matters 
which  properly  fall  within  the  cognisance  of  the  visitor.  See  the  cases 
collected  by  Tudor,  3rd  ed.,  pp.  92,  93.  The  Court  will  issue  a  mandamus 
to  put  the  visitatorial  power  in  motion,  but  not  so  as  to  interfere  with 
its  exercise  {B.  v.  Bishop  of  Ely,  1788,  2  T.  R.  290;  1  R.  R.  484;  Tudor, 
3rd  ed.,  p.  87),  for  the  determination  of  a  visitor  is  final,  and  no  pro- 
hibition will  lie  against  him  in  the  Courts,  unless  he  has  assumed  to 
act  as  visitor,  being  no  visitor,  or  being  visitor  has  intermeddled  with 
a  matter  out  of  his  jurisdiction  (Com.  Dig.,  "  Visitor,"  B). 

[Authorities. — 1  Blackstone,  Com.,  5th  ed.,  479-484 ;  Comyn's  Digest, 


VIVISECTION  519 

"  Visitor  " ;  Tudor's  Charitable  Trmts,  Ist  and  2nd  ed.,  c.  4,  ss.  2  and  3  ; 
3rd  and  4th  ed.,  c.  4,  s.  1 ;  Shelford  on  Mortmain,  c.  4,  s.  4,  pp.  300- 
398.] 

Visitor  of  Lunatics. — See  Asylums,  Vol.  I.  pp.  598  et  seq. 

Visitor  of  Manners  was  the  name  of  the  regarder's  office 
in  a  forest. 

Vis  major. — See  Accident;  Act  of  God. 

Vivary  ;  Vivarium. — A  place  where  animals  are  kept;  in 
law,  usually  applied  to  parks,  warrens,  and  piscaries  (2  Inst.  100). 

Vivisection. — Under  the  Cruelty  to  Animals  Act,  1876,  39  & 
40  Vict.  c.  77,  it  is  unlawful,  except  under  certain  statutory  restrictions, 
to  perform  on  a  living  vertebrate  animal  any  experiment  calculated 
to  give  pain  (ss.  1,  22). 

The  statutory  restrictions  on  experiments  are  as  follows : — 

(1)  They  must  be  performed  by  a  person  licensed  by  the  Home 
Office,  and  if  the  licence  is  conditional,  or  the  experiments  are  for 
instruction,  must  be  performed  in  a  registered  place. 

(2)  They  must  be  performed  with  a  view  to  the  advancement  by 
new  discovery  of  physiological  knowledge,  or  of  knowledge  which  will 
be  useful  for  saving  or  prolonging  life,  or  alleviating  suffering ;  or,  subject 
to  certificate  of  necessity,  for  testing  discoveries  alleged  to  have  been 
already  made,  and  not  for  the  purpose  of  attaining  manual  skill,  nor 
as  an  illustration  of  lectures,  unless  it  is  certified  that  such  illustration 
is  absolutely  necessary  for  due  instruction. 

(3)  The  animal  must,  during  the  whole  of  the  experiment,  be  under 
the  influence  of  some  anaesthetic  (other  than  curari)  of  sufficient  power 
to  prevent  its  feeling  pain ;  and  must  be  killed  before  it  recovers  from 
the  influence  of  the  anaesthetic,  if  serious  injury  has  been  caused,  or 
the  pain  is  likely  to  continue,  unless  it  is  certified  that  the  object 
of  the  experiment  will  be  defeated  by  insensibility  or  by  killing  the 
animal  after  its  completion  (ss.  2,  3). 

Experiments  for  the  purposes  of  criminal  proceedings  may  be  per- 
formed under  an  order  in  writing  signed  by  a  judge  of  a  superior  Court 
(8.  12). 

Special  restrictions  are  imposed  on  vivisection  of  cats,  dogs,  horses, 
asses,  and  mules  (s.  5),  and  the  public  exhibition  of,  or  advertisement 
of  painful  experiments  is  absolutely  prohibited  (s.  6). 

Licences  to  vivisect  are  issued  by  the  Home  Secretary,  and  places 
to  be  used  are  approved  and  registered  by  the  Home  Secretary  (ss.  7,  8), 
who  must  cause  them  to  be  inspected  to  ensure  compliance  with  the 
Act  (s.  10),  and  may  require  reports  from  the  licensees  as  to  the  result 
of  experiments  (s.  9). 

No  licence  can  be  obtained  unless  the  application  is  signed  by 
certain  persons  of  medical  eminence,  who  are  also  designated  to  give 
the  certificates  already  mentioned  (s.  11). 

Justices  may  issue  a  search  warrant  on  sure  information  that  there 
is  reasonable  cause  to  believe  that  experiments  in  contravention  of  the 
Act  are  being  conducted  by  an  unlicensed  person  in  an  unregistered 
place  (s.  13). 
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Penalties  are  imposed  for — {a)  carrying  on  painful  experiments 
without  regard  to  the  statutory  restrictions  (s.  2),  penalty  fine  not 
exceeding  £100,  or  imprisonment  not  exceeding  three  months;  (h) 
exhibiting  them  to  the  general  public,  or  advertising  such  exhibition 
(s.  6),  penalty,  fine  not  exceeding  £50  for  a  first  offence,  and  not  exceed- 
ing £100  or  imprisonment  not  exceeding  three  months  for  a  second 
or  subsequent  offence ;  (c)  obstructing  entry  by  justice's  warrant  into 
places  where  experiments  are  reasonably  believed  to  be  conducted  by 
an  unlicensed  person,  or  refusing  name  and  address  or  giving  false 
name  or  address  (s,  13),  penalty,  fine  not  exceeding  £5. 

The  offences  are  punishable  on  summary  conviction,  subject  to  a 
right  to  elect  to  be  tried  on  indictment  where  the  penalty  which  can 
be  imposed  exceeds  £5  (ss.  14,  15),  and  subject  in  the  event  of  summary 
conviction  to  a  right  of  appeal  to  Quarter  Sessions  (s.  16). 

Forms  of  licences  and  certificates  under  the  Act  are  issued  as 
Stationery  Office  publications. 

A  Royal  Commission  on  Vivisection  was  appointed  in  1906  which  has 
taken  much  evidence  (published  Pari.  Papers,  1907,  c.  3326,  3462).  The 
evidence  of  Mr.  W.  P.  Byrne  (c.  3326,  p.  1)  contains  a  full  statement  of 
the  history  of  the  Act  and  procedure  under  it. 

Vocation. — As  to  scope  of  term  under  Income  Tax  Act,  see 
Vol.  VII.,  at  p.  66. 

Void  and  of  None  Effect.— Strictly  interpreted,  these 
words  would  refer  to  something  that  was  so  nugatory  and  ineffectual 
that  it  could  not  be  cured.  But  in  law,  while  sometimes  a  document  or 
instrument  may  be  void  to  that  extent,  as,  e.g.,  a  void  lease  will  not  be 
affirmed  by  acceptance  of  rent;  yet,  as  a  general  rule,  even  words  so 
strong  as  the  above  do  not  signify  anything  more  than  void  simpliciter. 
So  with  regard  to  the  Statute  13Eliz.  (1571),  c.  10,  s.  3  ;  27  Eliz.  (1584), 
c.  4,  s.  2;  and  7  &  8  Will.  iii.  (1695),  c.  25,  s.  7,  where  the  words  occur, 
they  will  be  usually  favourably  construed.  For  example,  although  the 
13  Eliz.  c.  10,  s.  3,  declares  leases  by  spiritual  persons  not  made  in  con- 
formity with  that  Act  "  utterly  void  and  of  none  effect,  to  all  intents, 
constructions,  and  purposes,"  yet  it  has  frequently  been  held  that  leases 
not  so  conform  are  good  during  the  lessor's  lifetime,  and  may  even  be 
confirmed  by  the  lessor's  successor.  In  the  27  Eliz.  c.  4,  s.  2,  which 
vacates  fraudulent  conveyances  in  favour  of  hond-Jide  purchasers,  the 
words  are  "  utterly  void,  frustrate,  and  of  none  effect "  (but  see  Gooch's 
Case,  1589,  5  Co.  Rep.  606;  77  E.  R.  146).  As  to  7  &  8  Will.  iii.  c.  25, 
s.  7,  it  has  been  held  that  a  conveyance  "  to  multiply  voices,"  and  there- 
fore "  void  and  of  none  effect "  by  that  Act,  was  nevertheless  effective 
as  between  the  parties  to  it,  so  as  to  pass  the  property  {Phillpotts  v. 
Phillpotts,  1850,  20  L.  J.  C.  P.  11). 

From  what  has  been  just  stated  it  will  be  seen  that  deeds,  though 
declared  by  statute  to  be  void,  may  yet  be  good  in  part.  Sometimes, 
however,  as  in  the  case  of  bills  of  sale  void  under  sec.  9  of  the  Bills 
of  Sale  Act,  1882,  45  &  46  Vict.  c.  43,  the  defect  will  be  absolute  and 
extend  even  to  personal  covenants  {In  re  TowTisend,  1886,  16  Q.  B.  D. 
532). 

It  may  be  added  that  while  voidable  instruments  will  be  ordered  in 
Chancery  to  be  delivered  up  for  cancellation,  and  to  prevent  their  being 
applied  to  wrongful  purposes,  instruments  which  are  void  on  the  face  of 
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them  will  not  be  so  ordered  to  be  delivered  up,  for  whenever  they  are 
produced  their  effects  will  be  apparent.    And  see  Null  and  Void. 

Void  ;  Voidable. — A  contract  is  void  which  is  destitute  of  all 
legal  effect,  while  a  voidable  contract  is  one  which  may  be  affirmed  or 
rejected  at  the  will  of  one  of  the  parties.  An  agreement  to  commit  a 
crime  is  an  instance  of  a  void  contract,  while  a  contract  obtained  by 
fraud  is  voidable  at  the  instance  of  the  party  defrauded,  if  action  is 
taken  by  him  within  a  reasonable  time  (see  Anson,  Law  of  Contract, 
8th  ed.,  p.  221).    See  Contract. 

Voir  dire  (Vrai  dire). — A  special  form  of  oath  administered 
to  a  witness  whose  competency  to  give  evidence  in  the  particular  matter 
before  the  Court  is  in  question,  or  who  is  to  be  examined  as  to  some 
other  collateral  matter.  Prior  to  the  alteration  of  the  law  enabling 
parties  interested  in  an  action  to  give  evidence  therein,  an  examination 
upon  the  voir  dire  was  of  common  occurrence  to  ascertain  whether  a 
witness  who  might  be  suspected  to  be  interested,  was  interested  or  not. 
The  form  of  the  oath  is  as  follows :  "  You  shall  true  answer  make  to  all 
such  questions  as  the  Court  shall  demand  of  you. — So  help  you  God;"  this 
peculiar  form  arising  from  the  circumstance  that  the  points  on  which 
the  witness  is  to  be  examined  are  not  evidence  in  the  cause  (see  per 
Lord  Abinger,  C.B.,  in  Jacobs  v.  Layhorn,  1843, 11  Mee.  &  W.  693).  The 
oath  is  also  used  in  criminal  Courts,  e.g.  if  after  a  prisoner  has  been 
convicted  or  has  pleaded  guilty  the  judge  wishes  to  take  evidence  from 
a  constable  or  other  person  as  to  the  prisoner's  character  (Taylor,  Evi- 
dence, 10th  ed.,  s.  1393  ;  Stephen,  General  View  of  Criminal  Law,  39). 

Volenti  non  fit  injuria.— See  Employers' Liability. 

Voluntary  Allowance. — A  voluntary  or  compassionate 
allowance  granted  by  the  Secretary  of  State  for  India  to  an  officer  of 
the  Indian  Army  on  compulsory  retirement,  to  which  such  officer  had 
no  claim  or  right,  and  which  could  be  withdrawn  at  the  discretion  of  the 
Secretary  of  State,  was  held  not  to  be  "  income  "  within  sec.  53,  subsec.  2, 
of  the  Bankruptcy  Act,  1883  {Ex  parte  Webber,  1886,  18  Q.  B.  I).  111). 

Voluntary  Contributions;  Voluntary  Sub- 
scriptions.— By  sec.  1  of  6  &  7  Vict.  c.  36,  the  land,  houses,  or 
buildings  belonging  to  scientific,  literary,  or  fine  art  societies  are 
exempted  from  rating,  provided  inter  alia  that  such  societies  are  sup- 
ported by  voluntary  contributions.  A  society  does  not  come  within  the 
proviso  if  it  returns  to  every  contributor  the  equivalent  of  his  contribu- 
tion in  money's  worth ;  "  voluntary  "  means  gratuitous  (Savoy  Overseers 
V.  A7't  Union  of  London,  [1896]  A.  C.  296,  where  the  previous  cases  are 
fully  discussed). 

Club  fees  and  subscriptions  are  not  funds  "  voluntarily  contributed  " 
within  Customs  and  Inland  Revenue  Act,  1885,  48  &  49  Vict.  c.  51, 
8.  11  (6)  (In  re  New  University  Club,  1887,  18  Q.  B.  D.  720). 

Among  other  charities  exempted  from  the  operation  of  the  Charitable 
Trusts  Acts  are  institutions  maintained  wholly  by  voluntary  contribu- 
tions ;  while  as  to  those  maintained  partly  by  voluntary  subscriptions 
and  partly  by  income  from  endowment,  the  jurisdiction  exercised  under 
this  Act  applies  only  to  the  income  from  endowment.  See  Charity 
Commission,  Vol.  11.  p.  690. 
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As  to  an  action  relating  to  a  fund  raised  by  voluntary  subscriptions, 
see  Strickland  v.  Weldon,  1885,  28  Ch.  D.  426. 

Voluntary  Conveyances  Act,  1893.— By  27  Eliz. 

c.  4,  s.  2,  "  All  and  every  conveyance,  grant,  charge,  lease,  estate,  incum- 
brance, and  limitation  of  use  or  uses  of,  in,  or  out  of  any  lands,  tene- 
ments or  other  hereditaments  whatsoever,"  made  for  the  intent  to 
defraud  those  who  "  shall  afterwards  purchase  in  fee-simple,  fee-tail  for 
life,  lives,  or  years,  the  same  lands,  tenements,  or  hereditaments,  or  any 
part  or  parcel  thereof ; "  "or  to  defraud  and  deceive  such  as  have  or 
shall  purchase  any  rent,  profit,  or  commodity  in  or  out  of  the  same,"  are 
to  be  void  against  such  subsequent  purchasers. 

Every  kind  of  interest  in  land,  whether  legal  or  equitable,  corporeal 
or  incorporeal,  chattels  real  or  leaseholds,  advowsons,  mines,  rent- 
charges,  annuities  arising  out  of  land  and  timber,  are  within  the  statute. 

The  word  "voluntary,"  it  will  be  observed,  is  never  used  in  the 
statute,  but  it  had  long  been  settled — on  construction  of  the  statute — 
that  every  voluntary  conveyance  was  by  the  operation  of  the  statute 
made  void  as  against  a  subsequent  hond-fide  purchaser  for  value.  The 
reason  of  this  is  well  pointed  out  in  May  on  Fraudulent  Conveyances,  viz., 
that  when  the  Court  finds  that  the  same  land  has  been  disposed  of  to 
two  different  persons,  one  of  whom  has  paid  for  it  and  the  other  has 
not,  it  considers  that  the  volunteer  has  no  right  to  stand  in  the  way  of 
the  purchaser,  and  from  the  mere  fact  of  no  consideration  having  been 
paid  by  the  volunteer,  it  presumes  such  fraud  in  the  two  transactions, 
in  their  relation  to  one  another,  as  to  bring  them  within  the  scope  of 
the  statute,  and  this  presumption  it  will  not  suffer  to  be  rebutted. 
"  Because  it  was  a  voluntary  conveyance  at  first,  it  shall  be  intended 
fraudulent  at  the  beginning."  By  selling  the  property  the  grantor  so 
entirely  repudiates — this  is  the  old  theory — the  former  voluntary  convey- 
ance, that  it  is  to  be  taken  conclusively  against  him  and  the  person  to 
whom  he  conveyed  that  such  intention  existed  when  he  made  the  con- 
veyance, and  that  it  was  made  in  order  to  defeat  the  purchaser.  There 
had  thus  grown  up,  on  an  artificial  reading  of  the  statute,  a  doctrine  of 
constructive  fraud ;  affixing  by  an  irrebuttable  presumption  the  stigma 
of  fraudulent  intent  to  what  was  a  perfectly  honest  and  innocent  trans- 
action. It  was  a  doctrine  which  had  been  condemned  by  many  eminent 
judges — Lord  Talbot,  Chief  Justice  Wilmot,  and  Sir  William  Grant — 
but,  as  Lord  Eldon  observed,  it  "  had  stood  so  long  that  it  was  too  late 
for  any  judge  to  dispute  it."  At  last,  however,  in  1893,  the  legislature 
intervened  to  alter  the  law  in  the  Voluntary  Conveyances  Act.  The 
material  section  (s.  2)  runs  as  follows : — "  No  voluntary  conveyance  of 
any  lands,  tenements,  or  hereditaments,  whether  made  before  or  after 
the  passing  of  this  Act,  if  in  fact  made  bond  fide  and  without  any 
fraudulent  intent,  shall  hereafter  be  deemed  fraudulent  or  covinous 
within  the  meaning  of  the  Act  twenty-seven  Elizabeth,  chapter  four, 
by  reason  of  any  subsequent  purchase  for  value,  or  be  defeated  under 
any  of  the  provisions  of  the  said  Act  by  a  conveyance  made  upon  any 
such  purchase,  any  rule  of  law  notwithstanding."  "  Conveyance  "  is  to 
include  "  every  mode  of  disposition  mentioned  or  referred  to  in  the  said 
Act  of  Elizabeth."  This  brings  the  law  into  accordance  with  good  sense 
and  legal  reason. 

Voluntary  Settlement- — See  Settlements  of  Property. 
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Voluntary  Society. — Upon  the  sale  of  property  belonging 
to  a  voluntary  society  which  had  no  rules  or  provisions  as  to  the  disposi- 
tion of  its  property,  it  was  decided  by  Jessel,  M.R.,  that  the  members 
of  this  society  for  the  time  being  were  entitled  to  divide  the  proceeds 
in  equal  shares  {Brown  v.  Dale,  1878,  9  Oh.  D.  78). 

Voluntary  Waste— See  Waste. 

Vol  U  nteers. — Volunteer  military  associations  in  aid  of  the  forces 
legally  bound  to  render  military  service,  have  been  raised  at  almost  all 
periods  of  national  danger,  such  as  invasion  or  insurrection.  One  form 
of  such  an  association  is  the  corps  of  the  Honourable  Artillery  Company 
of  London,  formed  by  Eoyal  Charter  in  1537.  In  other  cases  regiments 
were  raised  by  noblemen,  gentlemen,  or  the  towns,  and  arms  and  tents 
supplied  to  them  by  the  Crown ;  these  being  returned  on  the  disband- 
ment  of  the  corps  when  the  particular  emergency  had  come  to  an  end. 
During  the  French  Ee volution  wars,  and  the  fears  of  invasion  at  the  end 
of  the  18th  century,  volunteering  of  this  kind  was  on  a  great  scale.  Acts  of 
Geo.  III.  provided  that  volunteers  raised  by  officers  commissioned  by  the 
king,  or  the  lieutenant  of  the  county,  or  other  persons  authorised  by  the 
king,  should  be  exempt  from  service  in  the  militia  {(^.v.)',  and  while 
assembled,  marching  on  actual  service,  should  receive  pay  like  the 
soldiers  of  the  regular  army. 

While  an  invasion  of  the  French  under  Napoleon  was  feared,  more 
than  400,000  men  were  enrolled  as  volunteers  who  were  exempt  from 
service  in  the  militia,  as  well  as  from  obligations  imposed  under  various 
Acts  which  were  passed  at  that  period,  imposing  a  liability  of  either 
personal  service  or  pecuniary  contributions. 

The  service  of  these  volunteers,  however,  was  strictly  local,  and 
intended  only  to  protect  a  particular  town  or  district ;  and  the  commis- 
sions of  officers  were  granted  by  the  local  authorities  under  the  licence 
of  the  Crown. 

Volunteer  forces  fell  into  abeyance  after  1815 ;  but  in  1859,  when 
fresh  fears  were  widespread  of  a  French  invasion,  a  volunteer  force  was 
organised,  not  on  local,  but  on  national  lines ;  and  in  1863  "  The  Volun- 
teer Act,  1863,"  26  &  27  Vict.  c.  65,  enacted  that  it  should  be  lawful 
for  Her  Majesty  to  accept  the  services  of  any  persons  desiring  to  be 
formed  into  a  volunteer  corps,  and  offering  their  services  to  Her  Majesty 
through  the  lieutenant  of  a  county.  It  is  under  this  Act,  and  subse- 
quent enactments  extending  and  altering  it,  that  the  volunteer  force 
[which  was  recently  merged  in  the  newly  created  Territorial  Force  {q.v.), 
was  organised]  as  a  part  of  the  permanent  military  forces  of  the  country. 
Eegulations  also  were  made  by  the  authority  of  the  Secretary  of  State 
for  War,  to  which  volunteer  corps  are  subject. 

The  force  was  composed  of  the  following  arms : — 

Light  Horse;  Artillery;  Engineers  (including  Submarine,  Mining, 
and  Eailway  Corps) ;  Eifles ;  and  a  Medical  Staff  Corps. 

[The  Territorial  Forces  and  Eeserve  Forces  Act,  1907,  7  Edw.  vii. 
c.  9,  authorised  (s.  29)  the  transfer  of  the  volunteer  forces  or  any  part 
thereof  to  the  Territorial  Force,  and  effect  was  given  to  this  provision 
by  Orders  in  Council  of  the  19th  March  and  10th  April  1908.  This  Act 
did  not,  however,  repeal  any  of  the  Volunteer  Acts,  the  corps  of  the 
Universities  of  Oxford  and  Cambridge  and  Eton  College  still  remain 
volunteer  battalions  subject  to  them,  and  there  is  no  legal  obstacle  to 
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the  creation  of  new  corps.     Therefore  it  is  still  desirable  to  give  some 
account  of  the  law  applicable  to  the  volunteer  forces.] 

A  permanent  staff  may  from  time  to  time  be  constituted  for  a  corps, 
consisting  of  an  adjutant  and  of  sergeant-instructors,  or  either  alone, 
appointed  for  a  term ;  and  they  are  deemed  officers  of  the  corps,  unless 
they  are  included  in  any  corps  of  the  regular  forces  under  the  Army  Act, 
1881,  44  &  45  Vict.  c.  58  (see  Akmy).  They  are  subject  to  the  orders 
of  the  officers  of  the  corps  according  to  their  rank,  and  the  usage  of  the 
regular  forces  (Volunteer  Act,  1863,  s.  3).  As  to  the  granting  of  first 
commissions  to  the  rank  of  cornet,  ensign,  or  lieutenant,  and  other  com- 
missions, see  Commission  (in  Akmy  and  othee  Fokces),  and  Officees. 

Every  officer  and  volunteer  must  take  the  following  oath,  adminstered 
by  the  lieutenant  of  the  county  to  which  the  corps  belongs,  or  by  a 
deputy-lieutenant,  or  justice  of  the  peace,  or  an  officer  of  the  corps  who 
has  taken  the  oath : — 

"I,  A.  B.,  do  sincerely  promise  and  swear  that  I  will  be  faithful 
and  bear  true  allegiance  to  His  Majesty  King  Edward,  and  that  I  will 
faithfully  serve  His  Majesty  in  Great  Britain  for  the  defence  of  the 
same  against  all  his  enemies  and  opposers  whatsoever,  according  to  the 
conditions  of  my  service  "  (Sched.  i,). 

By  sec.  17  [as  amended  by  sec.  1  of  the  Volunteer  Act,  1900,  63  &  64 
Vict,  c.  39,  in  case  of  imminent  national  danger  or  of  great  emergency] 
(the  occasion  being  first  communicated  to  Parliament  if  it  is  sitting,  or 
declared  in  council,  and  notified  by  proclamation,  if  it  is  not)  His  Majesty 
may  direct  the  lieutenants  of  counties  throughout  Great  Britain,  or  such 
of  them  as  His  Majesty  may  judge  necessary,  to  call  out  the  volunteer 
corps  of  their  respective  counties,  or  any  of  them,  for  actual  military 
service.  Every  officer  and  volunteer,  and  every  non-commissioned  officer 
of  the  permanent  staff,  is  bound  to  assemble  as  the  lieutenant  of  the 
county  directs,  and  to  march  according  to  orders  within  Great  Britain ; 
and  from  the  time  of  his  corps  being  so  called  out  he  is  deemed  to  be 
on  actual  military  service,  and  subject  to  military  law  {q.v.) ;  if  he  refuses 
or  neglects  so  to  do,  he  is  deemed  a  deserter  (see  Deseetion  (Militaey, 
Naval)). 

The  corps  is  released  from  actual  military  service  only  by  an  order 
in  writing,  signed  by  the  lieutenant  of  the  county,  to  the  commanding 
officer,  which  order  is  to  be  issued  as  soon  as  may  be  after  proclamation 
declaring  the  occasion  to  have  passed  (s.  19). 

[By  sec.  2,  subsec.  1,  of  the  Volunteer  Act,  1900,  His  Majesty  may 
accept  the  offer  of  any  member  of  a  volunteer  corps  to  be  liable  to  be 
called  out  for  actual  military  service  at  any  time  for  purposes  of  coast 
defence  at  such  places  in  Great  Britain  as  may  be  specified  in  his 
agreement.] 

Discipline. — (a)  When  not  under  Military  Law. — When  volunteers 
are  not  on  actual  service  the  commanding  officer  of  the  corps  may  dis- 
charge from  the  corps  any  volunteer,  and  strike  him  out  of  the  muster- 
roll — (1)  either  for  disobedience  of  orders  by  him  while  doing  any  military 
duty  with  the  corps ;  (2)  for  neglect  of  duty,  or  misconduct  by  him  as  a 
member  of  the  corps ;  (3)  or  for  other  sufficient  cause ;  the  existence  and 
sufficiency  of  such  causes  respectively  being  to  be  judged  of  by  the 
commanding  officer. 

Upon  discharge,  all  arms,  clothing,  and  appointments,  being  public 
property,  or  property  of  his  corps,  issued  to  him,  must  be  given  up ;  and 
he  must  pay  all  money  due,  or  becoming  due,  by  him  under  the  rules 
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of  his  corps,  either  before  or  at  the  time,  or  by  reason  of  his  discharge 
(8.  21). 

Subsec.  (2)  of  this  section  provides  that — (1)  if  any  officer,  or  volun- 
teer, while  under  arms,  or  on  march,  or  duty  with  the  corps  or  adminis- 
trative regiment  to  which  he  belongs,  or  any  portion  thereof ;  (2)  or 
while  engaged  in  any  military  exercise  or  drill ;  (3)  or  while  wearing  the 
clothing  or  accoutrements  of  such  corps  or  regiment,  and  going  to  or 
returning  from  any  place  of  exercise  or  assembly  of  such  corps  or  regi- 
ment, disobeys  any  lawful  order  of  any  officer  under  whose  command 
he  then  is,  or  is  guilty  of  misconduct,  the  officer  then  in  command  of  the 
corps  or  regiment,  or  any  superior  officer  under  whose  command  the  corps 
or  regiment  then  is,  may  order  the  offender,  if  an  officer,  into  arrest,  and 
if  not  an  officer,  into  the  custody  of  any  volunteers  belonging  to  the  corps 
or  regiment,  or  of  any  non-commissioned  officer  of  the  permanent  staff; 
but  the  offender  must  not  be  kept  in  arrest  or  custody  longer  than 
during  the  time  of  the  corps  or  regiment,  or  such  portion  thereof  as 
aforesaid  then  remaining  under  arms,  or  on  march,  or  duty,  or 
assembled  or  continuing  engaged  in  any  such  military  exercise  or  drill 
as  aforesaid. 

(b)  When  subject  to  Military  Law. — When  subject  to  military  law 
volunteers  are  under  the  provisions  of  the  Army  Act,  1881. 

Officers  are  subject  to  it  when  they  are  in  actual  command  of  men 
subject  to  it,  or  when  their  corps  is  on  actual  military  service ;  or  when, 
with  their  own  consent,  they  are  attached  to,  or  doing  duty  with,  any 
body  of  troops  for  the  time  being  subject  to  military  law,  whether 
regulars  or  auxiliaries,  or,  with  their  own  consent,  are  ordered  on  duty 
by  the  military  authorities  (Army  Act,  s.  175  (5)  (6)). 

The  non-commissioned  officers  and  men  are  subject  to  it  when  being 
trained  or  exercised  with  any  portion  of  the  regular  forces,  or  with  any 
portion  of  the  militia  (q.v.),  when  subject  to  military  law ;  when  they  are 
attached  to,  or  otherwise  acting  as  part  of,  or  with  any  regular  forces ; 
and  when  their  corps  is  on  actual  military  service  (Army  Act,  s.  176). 

In  the  case  of  Marks  v,  Frogley,  [1898]  1  Q.  B.  888,  it  was  held  that 
they  continue  under  military  law  from  the  time  they  assemble  in  order 
to  proceed  into  camp  for  the  purpose  of  exercising  with  regulars,  until 
they  are  dismissed  on  returning  home,  so  that  for  any  offence  under  the 
Act  during  this  period  they  may  be  taken  into  military  custody  {q.v.) 
by  order  of  their  officers,  and  either  punished  according  to  the  Army 
Act,  1881,  or,  if  the  offence  is  punishable  under  the  ordinary  law, 
detained  in  custody  until  they  can  be  handed  over  to  the  civil 
authorities. 

Civil  Affairs  of  the  Corps. — The  officers  and  volunteers  of  a  corps 
may  make  rules  for  the  management  of  its  property,  finances,  and  civil 
affairs,  to  have  effect  when  transmitted  by  the  commanding  officer  to  the 
lord-lieutenant,  and  submitted  to  and  approved  by  the  Crown.  A  copy 
certified  by  the  commanding  officer  is  conclusive  evidence  (Volunteer  Act, 
1863,  s.  24). 

All  money  subscribed,  and  all  effects  and  property  of  the  corps,  and 
the  exclusive  right  to  sue  in  respect  of  subscription,  and  other  moneys 
due  to  the  corps,  and  all  lands  acquired  by  it,  vest  in  the  commanding 
officer  for  the  time  being  (s.  25).  [As  to  his  personal  liability  in  respect 
of  uniforms  supplied  to  the  corps,  see  Samuel  Bros.,  Ltd.  v.  Whetherley, 
[1907]  1  K.  B.  709 ;  [1908]  1  K.  B.  184.] 

Storehouses  must  be  provided,  subject  to  the  approval  of  the  lord- 
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lieutenant,  for  arms,  ammunition,  or  stores  supplied  at  the  public  expense, 
or  by  subscription;  and  every  such  storehouse  is  free  from  county, 
parochial,  and  other  local  rates  (s.  26). 

In  Pearson  v.  Holborn  Union,  [1893]  1  Q.  B.  389,  this  was  held  to 
cover  all  other  parts  of  such  a  building  as  are  reasonably  necessary  for 
the  service  of  the  corps.  [The  section  does  not  exempt  a  drill-hall 
which  is  not  used  exclusively  for  the  purposes  of  the  corps,  but  is  also 
let  for  entertainments  {Raynor  v.  Drewett,  82  L.  T.  718 ;  see  also  Lewis 
V.  Durham  Union,  90  L.  T.  383).] 

These  storehouses  are  also  exempted  from  the  provisions  of  the 
Explosives  Act,  1875,  38  &  39  Vict.  c.  17. 

[As  to  the  exemption  of  the  premises  occupied  by  a  corps  from  con- 
tribution to  paving  and  sewering  expenses,  see  Hornsey  U.  D.  G.  v.  Hennell, 
[1902]  2  K.  B.  73.] 

Subscriptions  undertaken  to  be  paid  towards  the  funds,  or  expenses, 
of  a  corps,  or  due  under  the  rules,  and  fines  incurred  under  the  rules, 
may  be  recovered  within  twelve  months  as  a  penalty  under  the  Act 
(without  prejudice  to  any  other  remedy)  and  be  applied  as  part  of  the 
general  fund  (s.  27).  This  was  held  not  to  apply  to  a  member  fined  for 
not  rendering  himself  "  efficient,"  and  thereby  losing  a  capitation  grant ; 
the  rule  not  being  within  sec.  24  "  for  the  management  of  the  property, 
finances,  and  civil  affairs  of  the  corps  "  {B.  v.  Lewis,  [1896]  1  Q.  B.  665). 

The  Volunteer  Act,  1897,  60  &  61  Vict.  c.  47,  enacted,  however, 
that  the  rules  should  extend,  and  be  deemed  to  have  always  extended, 
to  rules  for  securing  the  efficiency  of  members  of  the  corps,  and  that 
a  fine  for  breach  should  be  recoverable  as  a  penalty  under  the  above 
sec.  27. 

Wrongful  sale,  pawning,  destruction  of,  damage  to,  or  losing  of  any- 
thing issued  to  a  volunteer,  or  wrongful  refusal  or  neglect  to  give  it  up 
on  demand,  is  punishable  with  fine  not  exceeding  £5,  and  the  value 
thereof  may  also  be  recovered  as  a  penalty  under  the  Volunteer  Act, 
1863,  s.  28.  In  the  latter  case  it  is  a  "  civil  debt,"  and  can  only  be 
recovered  under  sec.  35  of  the  Summary  Jurisdiction  Act,  1879  {B.  v. 
Kerswill,  [1895]  1  Q.  B.  1). 

Persons  who  knowingly  buy,  or  take  in  exchange,  from  any  volunteer, 
or  person  acting  on  his  behalf,  or  solicit  or  entice  a  volunteer  to  sell  or 
pawn,  or  knowingly  assist  or  act  for  any  volunteer  in  selling  or  pawning, 
or  have  in  their  possession  or  keeping  without  satisfactorily  accounting 
for,  any  arms,  clothing,  or  appointments,  being  public  property,  or 
property  of  a  volunteer  corps,  or  any  public  stores  or  ammunition, 
issued  for  its  use,  are  liable  to  a  penalty  not  exceeding  £20  for  the  first 
offence,  and  on  a  second  or  other  offence,  to  a  penalty  not  exceeding  £20, 
or  less  than  £5,  with  or  without  imprisonment,  for  not  exceeding  six 
months,  with  or  without  hard  labour  (Volunteer  Act,  1863,  s.  29 ;  and 
sec.  5  of  the  Volunteer  Act,  1869,  32  &  33  Vict.  c.  81). 

By  sec.  30  of  the  Volunteer  Act,  1863,  if  any  person  wilfully  damages 
any  butt  or  target,  or  without  the  leave  of  the  commanding  officer, 
searches  for  bullets  in,  or  otherwise  disturbs,  the  soil  forming  such  butt 
or  target,  he  is  liable,  on  the  prosecution  of  the  commanding  officer,  to 
a  penalty  not  exceeding  £5. 

Any  volunteer  may,  except  when  on  actual  military  service,  quit  his 
corps  on — 

(1)  Giving  to  the  commanding  officer  fourteen  days'  notice  in  writing ; 

(2)  Delivering  up  in  good  order,  fair  wear  and  tear  only  excepted, 
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all  arms,  clothing,  and  appointments,  being  public  property  or  property 
of  his  corps,  issued  to  him. 

(3)  Paying  all  money  due,  or  becoming  due,  by  him  under  the  rules 
of  the  corps,  either  before  or  at  the  time,  or  by  reason  of  his  quitting  it. 

He  is  then  to  be  struck  out  of  the  muster-roll  by  the  commanding 
officer.  From  refusal,  the  volunteer  may  appeal  to  two  justices,  and  on 
its  appearing  that  the  conditions  are  fulfilled,  or  that  he  has  paid,  or 
will  pay,  compensation,  if  necessary,  the  justices  may  order  the  com- 
manding officer  forthwith  to  strike  him  out  of  the  muster-roll ;  and  their 
determination  is  binding  on  all  persons  (s.  7). 

By  the  Act  of  1869  where  any  person  neglects  or  refuses  to  deliver 
any  property,  a  justice  of  the  peace  may  issue  a  warrant  to  search  any 
named  premises  for  and  remove  it ;  a  demand  having  been  made  to  such 
person  either  by  a  Secretary  of  State  or  person  authorised  by  him,  or, 
in  the  case  of  volunteers,  by  the  commanding  officer  or  adjutant,  if 
such  person  is  of  lower  rank  (s.  4).  The  commanding  officer  may 
appear  in  Court  by  the  adjutant,  or  sergeant-major,  or  any  member  of 
the  staff  or  corps,  authorised  by  him  in  writing  (s.  6). 

If  a  volunteer  takes  service  in  the  militia,  or  army,  he  is  discharged 
from  the  volunteer  force  (Volunteer  Act,  1863,  s.  8). 

Provision  is  made  by  sec.  15  for  the  assembling  by  the  lieutenant 
of  the  county  of  Courts  of  inquiry  (see  Militaey  Coukts  of  Inquiry) 
to  inquire  into  any  matter  relative  to  a  corps  or  regiment,  or  to  any 
officer,  or  volunteer  or  non-commissioned  officer  of  the  permanent  staff; 
and  to  report  on  the  same  for  the  information  and  assistance  of  the 
lieutenant ;  such  Court  to  be  comprised  of  officers  of  the  volunteer  force 
of  the  county  in  the  case  of  an  officer,  and,  in  other  cases,  either  of 
officers  and  volunteers  of  the  corps  or  regiment,  or  of  such  officers,  or 
of  such  volunteers. 

The  commanding  officer  may  also  assemble  such  a  Court ;  but  not 
in  regard  to  an  officer  unless  with  the  direction  of  the  lord  lieutenant ; 
and  it  must  be  in  that  case  composed  exclusively  of  officers  of  the  force 
of  the  county. 

Volunteers  are  exempt  from  paying  tolls,  in  the  same  manner  as  the 
regular  forces  (s.  45). 

The  Uniforms  Act,  1894  (57  &  58  Vict.  c.  45),  applies  to  the 
volunteers  (see  Military  Uniforms). 

As  to  the  consolidation  of  corps,  and  such  consolidated  corps  being 
deemed  to  be  a  volunteer  corps  formed  under  the  Act  of  1863,  see 
Regulation  of  the  Forces  Act,  1881,  44  &  45  Vict.  c.  57,  s.  9. 

The  acquisition  and  user  of  lands  for  the  purposes  of  volunteer  corps 
is  regulated  by  the  Military  Lands  Acts,  1892  to  1903  (see  Military 
Lands). 

See  Army;  Billeting;  Commission  (in  Army,  etc.);  Courts- 
Martial;  Desertion  {Military,  Naval);  King's  Regulations;  Mili- 
tary Custody  ;  Military  Law  ;  Militia  ;  Officers  ;  Reserve  Forces  ; 
Territorial  Force  ;  Yeomanry. 

Vote. — See  such  articles  as  Ballot  ;  Elections  ;  Franchise  (Elec- 
toral) ;  Registration  of  Voters  ;  etc. 

Vouching  of  Accounts. — The  production  of  proper 
vouchers  for  the  various  items  in  an  account.  The  Court  or  a  judge 
may  give  special  directions  with  regard  to  the  mode  in  which  an  account 
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shall  be  taken  or  vouched,  and  in  particular,  that  the  books  in  which  the 
accounts  have  been  kept  shall  be  taken  as  primd  facie  evidence  of  the 
truth  of  the  matters  therein  contained  (K.  S.  C.  Order  33,  r.  3).  Partnership 
books  are  evidence  by  virtue  of  the  general  law  (Gething  v.  Keighley, 
1878,  9  Ch.  D.  p.  551),  but  in  other  cases  the  special  direction  contem- 
plated by  this  rule  must  be  given  (Cookes  v.  Cookes,  3  N.  E,  97).  Under 
an  order  in  an  action  for  maintenance  of  infants  by  their  guardian,  an 
account  of  the  expenditure  to  be  vouched  in  detail  will  not  be  ordered 
if  it  is  shewn  that  the  infants  have  been  properly  maintained  (In  re 
Evans,  1884,  26  Ch,  D.  58).  In  general,  vouchers  are  produced  to,  and 
initialled  by,  a  Master  or  his  clerk,  and  are  admitted  as  evidence  of  the 
the  payment  of  the  sums  therein  specified,  unless  the  other  side  shows 
reasonable  ground  for  impeaching  them,  in  which  case  the  affidavit  or 
oral  evidence  of  the  person  who  received  the  money  is  required ;  or  if 
this  is  not  obtainable,  then  proof  must  be  given  of  his  signature  to  the 
voucher  (Daniell,  Chancery  Practice,  6th  ed.,  1050;  7th  ed.  pp.  853, 
856,  et  seq.). 

Vouch;    Vouchee;    Voucher;    Vouching  to 
Warranty. — See  Eecoveries. 

Voyage. — See  Cargo;  First  Voyage;  Marine  Insurance. 


WaftorS. — The  name  given  to  certain  naval  officers  appointed 
by  Edward  iv.  to  protect  the  fishing  industry  on  the  Norfolk  and 
Suffolk  coasts ;  called  also  custodes,  conductores  (Patent,  Edw.  iv.  M. 
2 ;  Tomlins'  Law  Diet. ;  Cowell's  Law  Diet.). 

Wagering  Policies. — See  Gaming  (and  Wagering). 

Wager  of  Battle. — See  Battle,  Trial  by. 

Wager  of  Law. — Blackstone  (3  Com.  330)  enumerates  wager 
of  law  (vadiatio  legis)  and  trial  by  battle  (vadiatio  duelli)  as  forms  of 
trial  in  civil  cases  in  use  in  his  time.  Just  as  in  the  latter  the 
defendant  gave  a  gage  or  vadium  to  try  the  cause  by  battle,  so  in  the 
former  he  put  in  sureties  or  vadios  that  on  such  and  such  a  day  he  would 
make  his  law,  that  is,  take  the  benefit  which  the  law  allowed  him  by 
taking  an  oath  of  innocence  (Co.  Litt.  295 ;  3  Black.  Com.,  341.  And  see 
Compurgation). 

This  curious  form  of  trial  was  a  survival  from  Norman  and  Saxon 
times,  and  is  historically  connected  with  the  group  of  ideas  which 
superseded  the  Lex  talionis  (see  Eetaliation)  ;  and,  as  Blackstone 
remarks  {ibid.  342),  it  is  not  only  to  be  found  in  the  codes  of  almost  all 
the  northern  nations  which  broke  in  upon  the  Eoman  Empire,  but  may 
be  traced  back  to  the  Mosaical  law  (see  Exodus  xxii.  10).  It  was,  how- 
ever, finally  abolished  in  this  country  by  3  &  4  Will.  iv.  (1833),  c.  42, 

8.13. 

Wagers. — The  law  on  the  subject  is  discussed  under  such 
headings  as  Betting  ;  Gaming  (and  Wagering). 

Wages. — See  Master  and  Servant. 
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Wa.g'es  (IVIariti  me) . — Formerly  maritime  wages  fell  entirely 
within  the  jurisdiction  of  the  Admiralty  Court;  and  seamen,  whether 
foreign  or  British  (see  Foreign  Seaman),  had  a  maritime  lien  on  the 
ship  for  them,  and  were  not  entitled  to  them  unless  the  freight  was  earned. 
If,  however,  a  special  agreement  were  made,  or  one  under  seal,  the 
seamen  had  no  right  to  sue  in  Admiralty,  but  had  to  proceed  against 
the  shipowner  at  common  law.  But  by  the  Merchant  Shipping  Acts, 
maritime  wages  no  longer  depend  on  the  earning  of  freight  (see  below) : 
wages  can  now  be  sued  for  either  in  Admiralty  or  at  common  law ;  and 
by  the  Admiralty  Court  Act  of  1861  the  Admiralty  Court  was  given  juris- 
diction over  "  any  claim  for  wages  earned  by  him  on  board  the  ship, 
whether  due  under  special  contract  or  otherwise,  and  over  any  claim  by 
the  master  of  any  ship  for  wages  earned  by  him  on  board  the  ship,  and 
disbursements  made  on  account  of  the  ship  "  (s.  10).  These  words  have 
been  held  to  include  an  action  for  damages  for  wrongful  dismissal  by  a 
master  engaged  under  a  special  agreement  {The  Blessing,  1878,  3  P.  D. 
35),  such  an  action  being  also  in  the  original  jurisdiction  of  the  Admir- 
alty Court  {The  Great  Eastern,  1867,  L.  R.  1  Ad.  &  Ec.  384) ;  and  that 
Court  having  inherent  jurisdiction  to  award  general  damages  for  breach 
of  an  agreement,  and  hardships  suffered  by  the  agreement  not  being 
observed  {The  Justitia,  1887,  12  P.  D.  145).  Wages  could  be  sued 
for  in  Admiralty  by  every  person  other  than  the  master  employed  on 
board  a  ship,  e.g.  a  mate,  a  surgeon,  a  pilot  unless  the  contract  were  made 
and  the  work  done  in  the  body  of  a  county,  a  purser,  ship's  carpenter, 
boatswain,  female  cook  and  steward,  and  an  apprentice  (see  cases, 
Williams  and  Bruce,  Practice,  201),  but  not  by  a  ship's  husband  {The 
Ruhy  (No.  2),  [1898],  p.  59).  The  master  was  given  a  maritime  lien  for 
his  wages  by  the  Merchant  Shipping  Act,  1854,  s.  191,  and  a  lien  for 
his  disbursements  by  the  same  Act,  which  was  afterwards  made  a  mari- 
time lien  in  1889 ;  and  these  are  continued  by  the  Merchant  Shipping 
Act,  1894  (s.  167).    See  Maritime  Lien  and  Ship  (Master). 

The  subject  of  maritime  wages  is  now  exhaustively  dealt  with  by 
statute  (the  M.  S.  A.  1894),  which  makes  provision  for  the  protection 
of  seamen  with  regard  to  their  wages — (a)  as  regards  their  payment, 
{b)  their  advance  and  allotment,  (c)  rights  in  respect  of  them,  and  {d) 
their  recovery. 

{a)  Payment. — A  seaman  who  is  discharged  before  a  superintendent 
{see  Seaman)  must  receive  his  wages  in  the  latter's  presence,  unless  a 
competent  Court  otherwise  directs,  under  penalty;  the  master,  before 
paying  off  or  discharging  a  seaman,  must  deliver  an  account  of  the  wages 
•due  to  him,  and  the  deductions  therefrom,  either  to  him,  if  he  is  not 
discharged  before  a  superintendent,  or  if  he  is,  to  either  him  or  the 
superintendent ;  no  deduction  from  wages  is  allowed  unless  included 
in  such  account,  except  for  a  matter  happening  after  delivery ;  and  the 
master  must  enter  each  deduction  when  it  is  made,  and  its  cause,  in 
a  book  kept  for  that  purpose,  and  producible  when  the  wages  are  paid, 
■or  if  any  complaint  is  made  as  to  wages,  to  a  competent  authority. 
Times  are  fixed  for  the  payment  of  wages  of  foreign-going  ships  and 
home-trade  ships  under  penalty,  in  the  former  case,  of  the  wages 
continuing  till  final  settlement,  and,  in  the  latter  case,  double  pay 
for  each  day's  delay  (up  to  a  maximum  of  ten)  after  the  agreement 
terminates  (see  The  Arina,  1887,  12  P.  D.  118,  not  masters).  A 
seaman,  on  his  discharge  and  settlement  of  wages,  gives  a  release 
"before  a  superintendent  of  all  claims  for  his  past  voyages,  which  is  also 
VOL.  XIV.  34 
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signed  by  the  master,  and  attested  and  retained  by  the  superintendent. 
He  can,  however,  except  claims  from  such  a  release  and  settlement  of 
wages  (M.  S.  A.,  1906,  s.  60).  A  conditional  release  is  not  a  release  for 
this  purpose  {Collins  v.  Simpson  S.S.  Co.,  1907,  23  T.  L.  E.  241;  24 
T.  L.  R.  178).  Questions  concerning  wages  of  seamen  or  apprentices 
in  foreign-going  ships  (up  to  a  limit  of  £5,  unless  it  is  a  question  of  law, 
or  any  question  of  any  nature  or  involving  any  amount  which  is  in 
dispute,  if  the  parties  so  agree)  may  be  decided  by  a  superintendent, 
who  may  require  production  of  ship's  papers  for  that  purpose.  Where 
British  seamen  agree  to  be  paid  in  one  currency,  and  accept  payment 
in  another,  the  payment  must  be  made  at  the  rate  of  exchange  for  the 
money  stated  in  the  agreement  for  the  time  being  current  at  the  place 
of  payment  (ss.  131-139). 

(Jb)  Advance  and  Allotment. — Advance  notes  for  wages  may  be  given 
of  a  sum  not  exceeding  one  month's  wages,  but  are  not  negotiable  instru- 
ments (s.  140  (1)  {a);  Cardiff  B.  M.  v.  Cory,  1893,  9  T.  L.  R.  388 ;  and  see 
Bellamy  v.  Lunn,  1897,  8  Asp.  348 ;  Bitchie  v.  Larsen,  [1899]  1  Q.  B.  727 ; 
8  Asp.  501).  This  applies  to  advance  notes  in  respect  of  engagements 
of  seamen  made  at  ports  in  the  United  Kingdom,  but  not  those  made 
in  foreign  ports.  Provision  is  also  made  by  statute  for  punishing  a 
seaman  who,  after  receiving  an  advance  note  under  his  agreement,  fails 
to  join  the  ship  or  deserts  (M.  S.  A.,  1906,  s.  65).  Stipulations  may  be 
made  for  the  allotment  of  wages;  and  any  such  stipulations  must  be 
inserted  in  the  agreement  with  the  crew,  with  their  times  and  amounts, 
and  there  is  an  obligation  on  the  officer  to  offer  allotment  notes  to  the 
seamen  (M.  S.  A.,  1906,  s.  61).  Where  the  agreement  must  be  in  a 
Board  of  Trade  form,  the  seaman  may  stipulate  for  the  allotment  by  an 
allotment  note  (in  a  Board  of  Trade  form)  of  half  his  wages  in  favour  of 
a  near  relative  or  a  savings  bank.  Allotments  through  savings  banks 
are  subject  to  Board  of  Trade  regulations ;  and  sums  so  received  by 
banks  can  only  be  paid  out  on  application  by  the  seaman  himself,  or,  if 
he  be  dead,  by  a  person  to  whom  the  deceased's  property  may  be  paid 
under  the  Act,  being  under  £100  in  value.  The  person  holding  an 
allotment  note  may,  except  in  case  of  the  seaman  forfeiting  or  losing 
his  wages,  recover  its  amount,  with  costs,  from  the  owner  of  the  ship 
{Meiklereid  v.  West,  1876,  1  Q.  B.  D.  428),  or  his  agent  authorising  the- 
allotment,  in  the  same  Court  and  way  as  seamen's  wages  up  to  £50  may 
be  recovered  (see  post) ;  but  the  wife  of  a  seaman,  if  deserting  her  children 
or  misconducting  herself,  forfeits  all  right  to  any  further  payments  under 
such  a  note ;  and  provisions  are  made  as  to  proof  of  claim  (ss.  140-143). 
Payment  under  such  a  note  must  begin  at  one  month  after  the  making 
of  the  agreement  with  the  crew,  and  be  paid  at  the  expiration  of  any 
subsequent  month  (M.  S.  A.,  1906,  s.  62),  and  the  master  must  give 
facilities  to  seamen  for  remitting  wages  to  a  savings  bank  or  near  relative 
in  whose  favour  this  is  allowed  {ibid.,  s.  63).  Seamen's  wages  may  also- 
be  remitted  by  seamen's  money  orders,  which  may  be  paid  even  when 
lost ;  and  a  penalty  is  imposed  on  issuing  money  orders  with  fraudulent 
intent.  The  Board  of  Trade  may  establish  seamen's  savings  banks  in 
London  and  the  ports  of  the  United  Kingdom;  the  National  Debt 
Commissioners  may  receive  deposits  therein,  and  such  deposits  of 
deceased  seamen  are  applied  like  other  property  of  his.  The  Board 
of  Trade  may  pay  any  expenses  of  savings  banks  out  of  the  interest 
they  receive  from  the  National  Debt  Commissioners ;  accounts  and  copies 
of  regulations  relating  thereto  are  laid  before  Parliament ;  public  officers 
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are  exempt  from  legal  proceedings  in  connection  therewith,  except  in  case 
of  wilful  default ;  and  forgery  of  documents,  etc,  for  the  purpose  of 
obtaining  money  in  such  savings  banks  is  punishable  by  penal  servitude 
or  imprisonment  (ss.  145-154). 

(c)  Bights  in  Respect  of  them.  —  A  seaman's  right  to  wages  and 
provisions  begins  either  when  he  begins  work  or  when  by  the  agree- 
ment he  is  to  begin  work  or  be  on  board,  whichever  happens  first  (s.  155). 
He  cannot  by  any  agreement  forfeit  his  lien  on  the  ship,  or  lose  any 
remedy  for  recovering  his  wages,  which  he  would  have  except  for  the 
agreement,  or  abandon  his  right  to  wages  in  case  of  loss  of  the  ship 
(s.  156).  The  right  does  not  depend  on  the  earning  of  the  freight  (as  it 
was  under  the  old  maritime  law ;  see  Fkeight)  ;  and  any  seaman  or 
apprentice  who  would  be  entitled  to  wages  if  the  ship  earned  freight, 
subject  to  other  rules  of  law  and  conditions  applicable  to  the  case,  is 
entitled  to  them  although  freight  has  not  been  earned ;  but  if  the  ship 
be  wrecked  or  lost,  unless  the  seaman  exerts  himself  to  the  utmost  to 
save  the  ship,  cargo,  and  stores,  he  forfeits  his  wages ;  if  a  seaman  or 
apprentice  dies  before  wages  due  to  him  are  paid,  they  must  be  paid  and 
applied  in  the  same  way  as  wages  of  a  seaman  who  dies  on  the  voyage 
(s.  157).  Where  his  service  is  terminated  before  the  time  agreed  by 
wreck  {The  Woodhorn,  1891,  92  L.  T.  Jo.  113),  or  loss  of  the  ship,  or  his 
illness  and  being  left  abroad,  he  is  entitled  to  wages  up  to  the  time  of 
such  termination  (M.  S.  A.,  s.  158,  and  see  cases  on  p.  611).  He  is  not 
entitled  to  wages  for  any  time  during  which  he  refuses  or  neglects  to 
work,  or  is  lawfully  imprisoned  for  any  offence,  unless  the  Court  other- 
wise direct ;  he  forfeits  any  wages  for  the  time  of  any  illness  caused  by 
his  own  default ;  and  the  -costs  of  procuring  his  punishment  for  any 
offence  may  be  deducted  from  his  wages,  up  to  £3  (ss.  158-161). 
Seamen  improperly  discharged  before  the  beginning  of  the  voyage  or 
before  a  month's  wages  have  been  earned,  may  recover  compensation, 
not  exceeding  one  month's  wages  in  addition  to  wages  they  have  earned, 
as  if  it  were  wages  (s.  162).  Wages  of  seamen  and  apprentices  are  not 
subject  to  attachment  or  arrestment,  and  cannot  be  assigned  or  sold 
before  they  are  due ;  a  power  of  attorney  or  authority  for  their  receipt 
is  revocable ;  and  a  payment  of  them  is  valid  in  spite  of  any  previous 
charge  or  sale  of  them,  but  this  does  not  apply  to  allotment  notes  (s.  163 ; 
see  Rowlands  v.  Miller,  [1899]  1  Q.  B.  735 ;  8  Asp.  508). 

{d)  Recovery  of  Wages. — By  the  law  maritime  (see  Maritime  Lien) 
seamen  have  a  maritime  lien  for  their  wages.  By  that  law  a  seaman 
disabled  by  accident  in  the  course  of  his  duty  is  entitled  to  wages  for 
the  whole  voyage,  though  his  accident  prevents  his  earning  the  whole 
of  it  {Chandler  v.  Grieves,  1792,  2  Black.  H.  606;  3  K.  R  525);  if  the 
ship  is  captured  and  the  men  are  taken  out  of  her,  though  the  ship  is 
afterwards  retaken,  they  lose  their  wages  {The  Friends,  1801,  4  Kob.  0. 
143) ;  but  if  the  ship  be  seized  under  an  embargo,  and  the  men  are  im- 
prisoned for  a  long  time,  and  the  ship  is  afterwards  released  and  returns 
home,  earning  freight,  they  are  held  entitled  to  wages  {Beale  v.  Thompson, 

1804,  4  East,  546).  A  seaman  sent  home  by  a  Naval  Court  to  give 
evidence  in  the  trial  of  his  captain  for  murder  in  England,  loses  his 
wages  after  leaving  the  ship  {Melville  v.  Be  Wolf  1855,  4  El.  &  Bl.  844). 
No  wages  are  recoverable  under  an  illegal  contract  {The    Vanguard, 

1805,  6  Eob.  C.  207),  or  where  the  ship  is  condemned  for  illegal  trading 
to  which  the  seamen  have  been  privy  {The  Malta,  1828,  2  Hag.  163). 
An  agreement  by  a  master  with  seamen  abroad  under  articles  to  pay 
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extra  remuneration  in  consideration  of  their  agreeing  to  navigate  the 
ship,  there  being  a  question  as  to  her  seaworthiness,  is  not  binding  on 
the  shipowner  (Eopkim  v.  M'Bride,  1901,  18  T.  L.  R  53).  Where  a 
contract  is  made  for  a  certain  sum  of  wages  for  a  whole  voyage,  unless 
there  is  anything  in  the  contract  to  show  that  the  wages  are  to  vest  at 
certain  times,  e.g.  monthly  {Button  v.  Thompson,  1869,  L.  R.  4  C.  P.  330 ; 
Taylor  v.  Laird,  1856,  1  H.  &  N.  266),  a  seaman  (or  master)  who  is  hired 
on  those  terms  is  not  entitled  to  any  part  of  that  sum  until  the  voyage 
is  completed  {Gutter  v.  Powell,  1794,  2  Sm.  L.  C.,l;  3  E.  R.  185),  if  the 
voyage  is  prevented  by  a  misfortune  equally  affecting  both  parties, 
excusing  further  performance  by  either,  but  giving  a  claim  to  neither 
{Applehy  v.  Myers,  1867,  L.  R  2  C.  R  651);  but  if  the  performance  of 
the  contract  is  prevented  by  the  fault  of  the  shipowner,  or  there  is  some- 
thing to  justify  the  conclusion  that  the  parties  have  entered  into  a  new 
contract,  the  seaman  is  entitled  to  all  or  part  of  the  agreed  wages 
{Burton  v.  Pinkerton,  1867,  L.  R  2  Ex.  340 ;  GNeil  v.  Armstrong,  [1895] 
2  Q.  B.  70  and  418,  British  seamen  shipping  in  ships  belonging  to  foreign 
countries  which  afterwards  went  to  war,  and  so  coming  within  the  pro- 
visions of  the  Foreign  Enlistment  Act),  and  also  to  compensation  {The 
Justitia,  1887,  12  R  D.  145).  Where,  by  the  act  of  the  shipowner  in 
altering  the  voyage  of  the  ship  so  as  to  include  a  belligerent  port,  such 
ship  carrying  contraband  of  war,  the  crew,  if  engaged  for  an  ordinary 
commercial  voyage,  refuse  to  complete  the  voyage  and  are  sent  home, 
they  may  be  entitled  to  wages  during  all  the  period  {Lloyd  v.  Sheen, 
1905,  10  Asp.  75);  and  to  maintenance  till  final  settlement,  i.e.  the 
decree  of  the  Court  {Sihery  v.  Connelly,  1905,  10  Asp.  221 ;  Palace 
Shipping  Co.  v.  Caine,  [1907]  A.  C.  386) ;  and  if  the  voyage  be  terminated 
by  the  ship's  capture  on  account  of  her  carrying  contraband,  they  can 
claim  damages  for  breach  of  the  agreement  {The  Austin  Friars,  [1905] 
2  K.  B.  315),  though  they  cannot  claim  wages  after  the  loss  of  the  ship 
under  sec.  158  of  the  M.  S.  A.  1894  {Sivewright  v.  Allen,  [1906]  2  K.  B.  81 ; 
Collins  V.  Simpson  S.S.  Co.,  1907,  24  T.  L.  R.  178). 

Seamen  and  apprentices,  or  persons  authorised  by  them,  may  sue  for 
any  amount  of  wages,  not  exceeding  £50,  before  a  Court  of  summary 
jurisdiction  in  or  near  the  place  where  their  service  has  ended,  or  they 
have  been  discharged,  or  the  person  on  whom  the  claim  is  made  is  or 
resides ;  and  the  order  of  the  Court  is  final.  They  may  not  sue  for  any 
sum  under  that  amount  in  any  superior  Court,  nor  in  Admiralty  in  any 
Court  in  British  dominions,  unless  where  the  shipowner  is  bankrupt  or 
the  ship  is  arrested  or  sold  by  the  authority  of  such  a  Court,  or  a  Court 
of  summary  jurisdiction  refers  such  a  claim  to  such  a  Court,  or  where 
neither  the  shipowner  nor  master  lives  within  twenty  miles  of  the  place 
where  the  service  ends  (M.  S.  A.,  ss.  164,  165);  and  perhaps  this  limits 
the  effects  of  the  statutory  jurisdiction  given  to  the  High  Court  of 
Justice  and  the  County  Courts  over  wages  up  to  £150  (Williams  and 
Bruce,  214,  216).  A  seaman  engaged  on  a  voyage  which  is  to  end  in 
the  United  Kingdom  cannot  sue  in  any  Court  abroad  for  wages  unless 
discharged  with  the  sanction  required  by  the  Act  and  with  the  written 
consent  of  the  master,  or  he  proves  such  ill-usage  by  the  master  as 
warrants  a  reasonable  apprehension  of  danger  to  his  life  if  remaining 
on  board;  and  in  case  of  misconduct  by  owner  or  master  preventing 
a  seaman  from  earning  his  wages,  the  latter  may  recover  compensation 
up  to  £20  (s.  166). 

The  master  of  a  ship  has  the  same  rights,  liens,  arid  remedies  for  the 
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recovery  of  his  wages  (see  The  Elmville  (No.  1),  [1904]  P.  422)  as  a 
seaman  has  under  the  Act,  or  by  any  law  or  custom  {i.e.  by  maritime  lien 
enforceable  against  the  res;  see  Maritime  Lien),  even  if  the  ship  be 
foreign,  but  in  that  case  notice  must  be  given  to  the  consul  of  the  State 
to  which  the  ship  belongs  {I'he  Milford,  1858,  Swab.  362 ;  The  Jonathan 
Goodhue,  1859,  iUd.  524 ;  Order  5,  r.  16 ;  The  Tagus,  [1903]  P.  44 ;  72  L. 
J.  P.  4) ;  and  every  master  or  person  lawfully  acting  as  master  owing  to 
the  decease  or  illness  of  the  master,  but  not  a  mate  {The  Vietoria,  1867, 
37  L.  J.  Ad.  12),  has  the  same  rights,  liens,  and  remedies  for  the  recovery 
of  disbursements  or  liabilities  properly  made  or  incurred  by  him  on 
account  of  the  ship  {e.g.  defending  himself  against  a  false  charge  of 
murder  maliciously  brought  against  him  by  the  crew  in  revenge  for  his 
censuring  them  for  misconduct  in  the  course  of  his  duty,  see  The  James 
Seddon,  1866,  L.  E.  1  Ad.  &  Ec.  62),  as  he  has  for  the  recovery  of  his 
wages.  In  any  Admiralty  proceeding  in  a  Court  having  Admiralty 
jurisdiction,  for  a  master's  wages,  disbursements,  or  liabilities,  where  a 
set-off  or  counterclaim  is  set  up,  the  Court  may  settle  all  questions  and 
accounts  between  the  parties  (M.  S.  A.,  s.  167). 

Wages  form  part  of  the  property  of  deceased  seamen,  and  are  dealt 
with  according  to  statutory  provisions  in  that  behalf  (see  Seaman). 
Where  seamen  or  apprentices  are  lost  with  their  ship,  the  Board  may 
recover  their  wages  from  the  shipowner  in  the  same  Court  and  in  the 
same  way  as  seamen  can,  and  deal  with  them  as  with  the  wages  of 
other  deceased  seamen;  and  provision  is  made  for  facilitating  proof 
of  loss  of  the  ship,  and  who  were  her  crew.  If  a  seaman  or  apprentice 
dies  in  the  United  Kingdom,  and  has  wages  owing  to  him,  the  master 
or  owner  must  account  for  them  to  the  superintendent  at  the  port 
where  such  seaman  or  apprentice  was  or  would  have  been  discharged, 
or  to  the  Board  of  Trade,  as  it  directs  (ss.  174,  175). 

Where  a  seaman's  family,  during  his  absence  at  sea  on  a  voyage, 
becomes  chargeable  to  a  union  or  parish  in  the  United  Kingdom,  any 
relief  given  to  them  is  reimbursed  out  of  a  certain  proportion  of  his 
wages  earned  during  the  voyage  according  to  the  number  of  such  family ; 
and  if,  under  such  circumstances,  the  shipowner  has  paid  any  sums  to 
the  absent  seaman's  family  under  an  allotment  note,  any  claim  for 
reimbursement  above  mentioned  is  limited  to  the  excess  of  his  wages 
over  such  sums.  In  order  to  obtain  such  reimbursement,  notice  must 
be  given  by  the  board  of  guardians  to  the  shipowner  of  the  proportion 
of  the  seaman's  wages  against  which  claim  is  to  be  made,  and  requiring 
him  to  retain  such  proportion  for  a  certain  time  after  the  seaman's 
return,  and  to  give  notice  of  such  return,  with  which  the  owner  must 
comply,  and  an  order  for  such  reimbursement  may  be  obtained  froni 
a  Court  of  summary  jurisdiction  in  the  union  or  parish  (ss.  182  and 
183). 

Where  a  seaman  or  apprentice  belonging  to  a  British  ship  is  left 
behind  out  of  the  British  Islands,  the  master  must  make  in  the  official 
log-book  a  statement  of  the  seaman's  effects  and  wages,  and  on  the  termina- 
tion of  the  voyage,  furnish  to  the  proper  officer  within  48  hours  from 
the  arrival  of  the  ship  at  the  port  where  the  voyage  terminates,  accounts 
in  the  Board  of  Trade  form,  one  called  the  delivery  account  and  the 
other  called  the  reimbursement  account,  of  any  expenses  caused  to  the 
master  or  owner  by  the  absence  of  the  seaman  when  this  is  due  to 
desertion,  neglect  to  join  his  ship,  or  any  other  offence  under  section 
421  of  the  principal  Act.     He  must  also  deliver  to  the  proper  officer  the 
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effects  of  the  seaman  shown  in  the  delivery  account  and  the  amount 
due  for  wages,  less  the  allowed  deductions  for  items  in  the  reimburse- 
ment account ;  and  there  are  further  provisions  for  the  case  of  dispute 
as  to  these  accounts.  The  proper  officer  is  at  a  port  in  the  United 
Kingdom  a  superintendent,  at  a  port  in  a  British  possession  a  superin- 
tendent or  chief  officer  of  customs,  and  in  a  foreign  port  the  consul. 
These  provisions  do  not  apply  in  the  case  of  an  absent  seaman  where  the 
master  satisfies  the  officer  that  he  has  paid  all  wages  due  to  the  seaman, 
and  that  no  effects  of  his  are  on  board,  or  that  the  amount  of  wages 
is  less  than  £5,  and  the  master  does  not  claim  his  option  to  deal 
with  the  accounts  collectively,  or  where  such  net  wages  are  less  than  £3, 
or  where  the  question  of  forfeiture  of  wages  or  effects  has  been  dealt 
with  in  legal  proceedings  lawfully  instituted  before  the  end  of  the 
voyage,  or  within  48  hours  of  the  ship's  arrival  at  the  port  of  termina- 
tion of  the  voyage  (M.  S.  A.  1906,  s.  28).  Provision  is  also  made  for 
repatriation  of  seamen  on  the  termination  of  service  at  a  foreign  port 
otherwise  than  by  the  seaman's  consent,  besides  payment  of  wages ;  and 
the  expenses  of  repatriation  are  recoverable  by  the  seaman  if  paid  by 
him,  but  not  in  the  case  of  foreign  seamen  shipped  at  a  port  outside  the 
United  Kingdom  and  discharged  at  such  a  port  {ibid.,  s.  32).  In  the 
case  of  distressed  seamen  where  expenses  are  incurred  by  the  Crown  or 
a  foreign  government  in  their  behalf,  such  expenses  and  the  wages  of 
the  seamen  are  a  charge  on  the  ship,  and  recoverable  as  wages  {ibid., 
s.  42),  and  the  production  of  the  statutory  account  is  primd  facie 
evidence  that  the  expenses  were  incurred  or  repaid  by,  or  for,  the 
Crown  {ibid.,  s.  42  (3),  replacing  M.  S.  A.  1894,  s.  193  (3),  and  see 
Board  of  Trade  v.  The  Glenpark,  [1903]  2  K.  B.  324;  [1904]  1  K.  B. 
682). 

Where  a  seaman  is  left  behind  in  any  place  out  of  the  United 
Kingdom  because  of  unfitness  or  inability  to  proceed  on  the  voyage,  the 
master  must  deliver  to  the  person  signing  the  certificate  for  that  pur- 
pose (see  Seaman)  an  account  of  the  wages  due  to  him,  and  if  to  a  consul, 
in  duplicate,  under  penalty,  and  pay  the  wages  to  the  seaman  himself  if 
in  a  British  possession,  or  to  the  consul  if  elsewhere,  under  penalty ;  and 
provision  is  made  for  the  mode  of  payment,  the  receipt  given  for  it,  and 
the  mode  of  dealing  with  the  money  by  the  consul  (M.  S.  A.  1906, 
ss.  37-39). 

Where  a  seaman  volunteers  into  the  Navy,  the  proportion  of  his 
wages  due  to  the  time  of  his  doing  so  must  be  paid  to  the  officer 
authorised  to  receive  him  into  the  service,  under  penalty ;  where  such 
wages  are  paid  in  money,  they  are  credited  in  the  ship's  ledger  to  his 
account ;  where  they  are  paid  by  bill,  the  bill  is  so  entered,  and  sent  to 
the  Accountant-General  of  the  Navy,  who  credits  him  with  it.  His  wages 
are  not  paid  in  such  a  case  until  the  time  when  he  would  have  been 
entitled  to  receive  them  if  he  had  remained  in  his  original  ship; 
advances  of  wages  made  to  him  by  the  master  of  such  ship  may  be 
repaid  to  the  master  and  deducted  therefrom ;  and  if  his  leaving  the 
ship  necessitates  the  employment  of  a  substitute,  and  such  substitute's 
wages  exceed  the  wages  of  the  seaman  leaving  his  ship,  the  master 
may  apply  to  the  High  Court  for  a  certificate  authorising  the  repayment 
of  the  excess,  which  is  made  by  the  Accountant-General  (ss.  196  and 
197). 

Wages  may  be  forfeited  or  deducted  from  for  desertion  (but  an  order 
for  forfeiture  must  be  made  by  a  Court,  see  The  Urmston  Grange,  1903, 
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L,  J.  p.  44;  M.  S.  A.  1894,  s.  131),  and  other  offences  against  "discipline 
(see  Naval  Court  ;  Seaman)  ;  facilities  are  given  for  proving  desertion 
in  proceedings  for  forfeiture  of  wages;  and  forfeitures  are  applied  to 
reimbursing  the  expenses  caused  to  the  ship  by  the  desertion,  and  then 
are  carried  to  the  Consolidated  Fund  (ss.  221,  225,  231,  and  232);  and 
"  wages  forfeited  for  desertion "  which  are  to  be  so  paid  over,  are  the 
wages  after  all  proper  deductions  have  been  made,  in  which  may  be 
included  the  price  of  stores  supplied  by  the  master  to  the  seaman  by 
way  of  advance  of  wages,  with  the  owner's  knowledge  {IVie  Parkdale, 
[1897J  P.  53).  Any  question  of  forfeiture  or  deduction  may  be  dealt 
with  in  suits  for  wages;  and  provision  is  made  for  ascertaining  the 
amount  of  forfeiture  in  cases  of  contracts  for  wages  by  the  voyage,  or 
run,  or  share,  and  for  deducting  from  wages  when  settlement  is  made  the 
amount  of  fines  imposed  for  misconduct  so  punishable  under  the  agreement 
and  for  these  being  paid  to  superintendents  (ss.  233-234,  M.  S.  A.  1906, 
s.  44,  replacing  1894,  s.  235).  The  liability  to  forfeiture  of  wages  on 
desertion  is  a  criminal  one  and  cannot  be  compromised  by  arrangements 
between  master  or  owner  and  seaman  {Keslahe  v.  Board  of  Trade,  [1903] 
2  K.  B.  453).  The  provisions  as  to  the  compulsory  discharge  of  seamen 
and  payment  of  their  wages  before  a  superintendent,  and  compulsory 
delivery  of  an  account  of  wages,  and  the  deduction  and  payment  of  fines 
imposed  under  stipulations  in  the  agreement,  do  not  apply  to  vessels 
belonging  to  the  three  general  lighthouse  authorities,  or  pleasure  yachts ; 
and  those  regarding  compensation  to  seamen  improperly  discharged, 
and  the  delivery  of  an  account  of  wages,  do  not  apply  to  fishing- 
boats  exclusively  fishing  on  the  coasts  of  the  United  Kingdom  (ss.  262, 
263). 

See  Foreign  Seaman  ;  Marine  Insurance  ;  Seaman. 

[Aiitkorities. — Temperley,  MerchaiU  Shipping  Ad,  2nd  ed,  1907; 
Williams  and  Bruce,  Admiralty  Practice,  3rd  ed.,  1902 ;  Abbott,  Merchant 
Shipping,  14th  ed.,  1901.] 

Waif. — 1.  Under  the  early  common  law  a  woman  was  never  "in 
law,"  being  regarded  as  always  in  manu,  or  in  the  mainpast  of  some 
man,  lord,  father,  or  husband,  according  as  her  status  was  free  or  servile. 
Consequently  she  could  not  be  outlawed  for  failure  to  answer  to  an 
accusation  or  writ,  and  was  in  such  a  case  waived  or  declared  a  waif. 
This  is  said  to  have  had  the  same  effect  as  outlawry ;  but  on  the  analogy 
of  waifs  in  the  ordinary  sense  it  would  seem  more  probable  that  waiver 
entitled  King  or  lord  of  franchise  to  seize  and  appropriate  the  woman 
to  his  service,  and  did  not  make  her  caput  lupinum.  See  1  Pollock  and 
Maitland,  Hist.  Eng.  Law,  p.  465. 

2.  In  the  ordinary  legal  sense  of  the  term  waifs  are  goods,  etc.,  cast 
away  or  abandoned  by  a  felon  when  pursued  or  seeking  to  avoid  arrest. 
They  must  not  be  confused  with  honafugitivorum,  the  goods  and  chattels 
of  a  person  accused  of  felony  which  were  forfeited  for  flight  irrespective 
of  guilt  (2  P.  &  M.  Hist.  Eng.  Law,  p.  516).  According  to  the  old  law 
the  owner  was  not  entitled  to  retake  his  goods  unless  he  pursued  freshly 
to  apprehend  the  felon ;  and  they  were  forfeited  to  the  King  or  to  the 
lord  of  the  franchise,  if  he  had  the  right  by  special  Crown  grant  or  pre- 
scription, within  which  they  were  abandoned.  The  title  of  King  or 
lord  to  the  forfeiture  was  not  complete  until  after  seizure  and  similar 
proclamations  to  those  used  in  case  of  Estrays  ;  and  the  owner,  if  he 
prosecuted  the  felon  and  claimed  the  goods  within  the  year  and  day. 


536  WAIVABLE  LAND 

was  entitled  to  have  them  back ;  otherwise  the  forfeiture  was  complete 
(1  Hale,  Hist.  P.  C,  541).  This  manorial  franchise  has  fallen  into 
desuetude,  and  would  probably  be  treated  as  abrogated  by  the  terms 
of  the  Forfeitures  Act,  1870 ;  and  the  rights  of  the  original  owner  are 
now  regulated  by  sec.  100  of  the  Larceny  Act,  1861,  as  modified  by  the 
Sale  of  Goods  Act,  1893.  The  authorities  are  collected  in  Scriven  on 
Copyholds,  7th  ed.,  p.  268. 

Wa.ina.ble  Landi — Land  which  may  be  ploughed  or  manured, 
fit  for  tillage.  The  term  is  derived  from  the  word  "  wain,"  A.-S,  waegen, 
waegn,  wain ;  English,  wagon.  The  term  "  wainable  land  "  occurs  in  old 
charters  (see  Cowell's  Law  Did.). 

Wainagium  (Wainage).— The  term  seems  to  be  a  com- 
prehensive one,  meaning  the  team  and  instruments  of  husbandry.  It 
occurs  in  the  celebrated  passage  in  Magna  Carta,  c.  14,  which  declared 
that  fines  for  offences  should  be  reasonable  in  amount,  and  not  beyond 
what  the  oflender  could  bear.  Thus  the  landowner  was  to  be  spared 
his  land  {salvo  contenemento  suo),  the  merchant  his  merchandise  (salva 
mercandisa  sua),  and  the  villein  or  countryman  his  wainage  {salvo 
wainagio  suo).  Even  at  that  date  it  seems  to  have  been  recognised  as 
unreasonable,  if  not  contrary  to  the  public  interest,  that  a  man  should 
be  deprived  of  the  implements  of  his  livelihood  when  the  ends  of  justice 
could  be  satisfied  by  the  imposition  of  punishment  in  some  other  form. 
The  same  reason  appears  to  have  suggested  the  partial  exemption  from 
distress  of  a  tenant's  beasts  of  the  plough,  sheep,  and  instruments  of 
husbandry  and  trade  (see  51  Hen.  iii.  st.  4 ;  Co.  Litt.  47 ;  but  see  also 
Gilbert  on  Distresses,  p.  33). 

For  an  interesting  commentary  on  the  term  wainagium  as  used  in 
c.  14  of  Magna  Carta,  see  Daines  Barrington,  Observations  on  the  Statutes, 
p.  12. 

[Authority. — Stephen's  Com.,  11th  ed.,  vol.  iv.  pp.  424,  425.] 

Waiter, — A  waiter  employed  by  a  restaurant  keeper  who  takes 
charge  of  any  property  belonging  to  a  customer  while  partaking  of 
refreshment  becomes  primd  facie  a  bailee  of  it  so  as  to  render  his 
master  liable  for  its  loss.  It  is,  however,  a  question  of  fact  whether 
there  has  been  any  such  bailment,  and  whether  the  loss  is  due  to 
negligence  in  the  bailee.  But  these  questions  would  not  arise  in  the 
case  of  a  waiter  employed  by  an  innkeeper,  as  the  latter  is,  subject  to 
the  Innkeepers  Act,  1863,  virtually  an  insurer  of  his  guest's  property 
so  long  as  the  relation  of  host  and  guest  continues ;  whereas  a  restaurant 
keeper  is  not  an  insurer  of  his  customer's  property,  but  can  only  be 
made  liable  as  a  bailee  (see  Ultzen  v.  Nichols,  [1894]  1  Q.  B.  92 ;  and  see 
Bailments;  Inn;  Innkeeper). 

A  waiter  is  not  a  servant  engaged  in  "  manual  labour "  within  the 
meaning  of  the  Employers'  Liability  Act,  1880. 

Waiver, — A  waiver  is  the  renunciation  or  abandonment  of  a 
right,  whereby  such  right  is  lost  or  extinguished ;  and  may  be  either 
express  or  implied.  A  right  may  be  impliedly  waived  by  conduct  indi- 
cating an  intention  to  abandon  the  right,  or,  in  some  cases,  and  especially 
in  the  case  of  a  right  to  take  advantage  of  irregularities  in  legal  pro- 
ceedings, by  neglect  to  enforce  the  right  at  the  proper  time. 
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The  renunciation  or  abandonment  of  a  right  must,  as  a  general  rule, 
in  order  to  operate  as  a  waiver,  be  by  matter  of  record  or  by  deed,  or  be 
supported  by  valuable  consideration ;  except  where  it  is  effectual  upon 
principles  analogous  to  that  of  estoppel,  by  reason  of  its  having  been 
acted  upon  to  the  detriment  of  the  person  against  whom  the  right  is 
sought  to  be  enforced.  Thus,  where  a  bill  of  sale  contained  a  power  to 
seize  the  goods  and  chattels  on  default  in  payment  of  the  money  thereby 
secured,  and  upon  an  instalment  becoming  due,  the  grantor  asked  for 
time,  and  the  grantee  promised  to  wait  for  a  week,  but,  notwithstanding 
such  promise,  seized  the  goods  and  chattels  three  days  afterwards,  and 
sold  them,  it  was  held  that  the  seizure  was  valid,  both  at  law  and  in 
equity,  there  being  no  consideration  for  the  promise  to  wait  (  Williavis 
v.  Stern,  1879,  5  Q.  B.  D.  409 ;  and  see  Foakes  v.  Beer,  1884,  9  App.  Cas. 
605 ;  Price  v.  Dyer,  1810, 17  Ves.  Jun.  356 ;  34  E.  R.  137 ;  11  K  R.  102). 
Bills  of  exchange  and  promissory  notes  may,  however,  be  discharged 
by  a  voluntary  renunciation,  provided  such  renunciation  is  in  writing, 
or  the  instrument  is  delivered  up  (Bills  of  Exchange  Act,  1882,  s.  62 ; 
Foster  v.  Dawher,  1851,  6  Ex.  Rep.  839).     See  also  Release;  Payment. 

At  common  law  a  right  created  by  deed  could  not  be  waived  except 
by  an  instrument  under  seal ;  and  it  therefore  constituted  no  defence 
to  an  action  for  breach  of  covenant  that  the  covenantee  requested  the 
covenantor  not  to  perform  the  covenant  {Cordwent  v.  Hunt,  1818, 
8  Taun.  596;  20  R.  R.  578;  Kaye  v.  Waghorn,  1809,  1  Taun.  428; 
Thompson  v.  Broivn,  1817,  7  Taun.  656 ;  Littler  v.  Holland,  1790,  3  T.  R. 
590).  A  parol  waiver,  if  supported  by  valuable  consideration,  or  if 
acted  upon  by  the  covenantor  to  his  detriment,  would,  however,  since 
the  Judicature  Acts,  probably  be  held  to  constitute  a  good  equitable 
defence  to  an  action  on  the  deed  ;  though  a  mere  voluntary  waiver,  not 
so  acted  upon,  would  not  (see  Williams  v.  Stern,  1879,  5  Q.  B.  D.  409). 

A  simple  executory  contract  may,  at  any  time  before  breach,  be 
waived  by  a  new  parol  agreement ;  the  giving  up  by  each  party  of  his 
rights  under  the  original  contract  being  sufficient  consideration  for  the 
agreement  by  the  other  to  waive  his  rights  thereunder  {Foster  v.  Daivber, 
1851,  6  Ex.  Rep.  839 ;  Goss  v.  Nugent,  1833,  5  Barn.  &  Adol.  58 ;  39  R.  R. 
392).  But  it  is  necessary  that  the  agreement  to  waive  the  prior  con- 
tract should  be  mutual.  Where,  in  a  suit  for  specific  performance  of 
a  contract,  it  appeared  that  the  defendant  had  himself  commenced  an 
action  at  law  upon  the  contract,  it  was  held  that  he  could  not  set  up 
a  previous  waiver  thereof,  because  the  fact  of  his  having  brought  the 
action  clearly  showed  that  he  did  not  consent  to  the  waiver  (  Whittaher 
v.  Fox,  1866, 13  L.  T.  588). 

A  written  contract,  not  under  seal,  may  be  wholly  waived  by  a 
subsequent  oral  agreement,  whether  it  is  a  contract  which  is  rendered 
unenforceable  by  statute  {e.g.  by  the  Statute  of  Frauds)  unless  evidenced 
by  writing  or  not ;  and  if  it  is  a  contract  which  would  have  been  en- 
forceable without  writing,  may  be  partly  waived  or  varied  by  a 
subsequent  oral  agreement  {Goss  v.  Nugent,  1833,  5  Barn.  &  Adol.  58, 
65 ;  39  R.  R.  392).  But  a  particular  stipulation  in  a  written  contract 
cannot  be  waived  verbally,  if  the  contract  is  one  which  is  required  to  be 
proved  by  writing,  because  the  effect  of  permitting  evidence  to  be  given 
of  such  a  waiver  would  be  to  allow  proof  of  a  contract,  partly  in  writing 
and  partly  verbal,  contrary  to  the  provisions  of  the  statute  {ibid. ; 
Stmvell  v.  Eobins&n,  1837,  3  Bing.  N.  C.  928 ;  43  R.  R.  861).  So,  it  has 
been  held  in  equity,  that  although  a  parol  waiver,  amounting  to  a 
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complete  abandonment,  of  a  written  contract  would  be  a  bar  to  specific 
performance ;  or  even  parol  variations,  so  acted  upon  that  the  original 
agreement  could  no  longer  be  enforced  without  injury  to  one  of  the 
parties ;  verbal  variations  are  not  sufficient  to  prevent  the  Court  from 
enforcing  the  contract  according  to  the  terms  of  the  written  agreement, 
the  situation  of  the  parties  in  all  other  respects  remaining  the  same 
{Price  V.  Dyer,  1810,  17  Ves.  Jun.  356;  34  E.  R.  137;  11  R.  R.  102; 
Legal  v.  Miller,  1750,  2  Ves.  299  ;  28  E.  R  193). 

With  regard  to  waiver  by  implication  from  conduct:  where  the 
charterers  of  a  ship,  having  the  right  to  repudiate  the  contract  by 
reason  of  the  non-fulfilment  of  a  condition,  induced  the  shipowner  to 
send  the  vessel  to  the  port  of  loading  in  the  belief  that  they  would  only 
claim  damages  as  for  a  breach  of  warranty,  it  was  held  that  they  had 
thereby  waived  their  right  to  insist  on  the  non-fulfilment  of  the  con- 
dition (Bentsen  v.  Taylor,  [1893]  2  Q.  B.  274;  and  see  Lovegrove  v.  Nelson, 
1834,  3  Myl.  &  K.  1 ;  40  E.  R.  1 ;  41  R  R  1).  So,  where  a  lessor, 
having  given  notice  to  the  trustee  in  bankruptcy  of  the  lessee,  calling 
upon  him  to  exercise  his  option  of  disclaimer  within  the  statutory 
period  of  twenty-eight  days,  wrote  to  the  trustee  shortly  before  the 
twenty-eight  days  had  expired,  asking  for  a  reply  at  his  earliest  con- 
venience, it  was  held  that  he  thereby  waived  his  right  to  insist  on  an 
answer  within  the  twenty-eight  days  {Ex  parte  Moore,  1876,  2  Ch.  D. 
802 ;  see  Clydebank  Engineering  and  Shipbuilding  Co.  v.  Don  Jos6 
Ramos  Yzquierdo  y  Castaneda,  [1905]  A.  C.  6  ;  Hemmings  v.  Sceptre  Life 
Assoc,  [1905]  1  Ch.  365,  acceptance  of  premiiims  after  knowledge  of 
mistake ;  Williams  &  Co.  and  Brankelow  S.S.  Co.  v.  Canton  Insur.,  Ltd., 
[1901]  A.  C.  462,  waiver  of  lien  for  chartered  freight;  Braithwaite  v. 
Foreign  Hardvjood  Co.,  [1905]  2  K.  B.  543,  waiver  by  buyer  of  per- 
formance of  condition  precedent). 

If  a  person  who  has  been  induced  by  misrepresentations  to  sub- 
scribe for  shares  in  a  company  permits  his  name  to  remain  on  the 
register  of  shareholders  for  an  unreasonable  length  of  time  after  dis- 
covery of  the  misrepresentations,  he  thereby  waives  his  right  to  have 
his  name  removed  {In  re  Yeoland  Consols,  1888,  58  L.  T.  922);  but  if, 
in  such  a  case,  there  are  two  distinct  misrepresentations,  not  connected 
with  each  other,  the  mere  fact  that  the  shareholder  does  not  take  steps 
to  have  his  name  removed  within  a  reasonable  time  after  discovery  of 
one  of  such  misrepresentations,  does  not  operate  as  an  entire  waiver, 
so  as  to  preclude  him  from  repudiating  the  shares  within  a  reasonable 
time  after  discovery  of  the  other  misrepresentation  {Ex  parte  Hale, 
1887,  55  L.  T.  670).     See  also  Acquiescence. 

Notice  of  dishonour  may  be  waived  by  a  party  to  a  bill  of  exchange 
or  promissory  note,  either  before  the  time  for  giving  notice  has  arrived, 
or  after  the  omission  to  give  due  notice  (45  &  46  Vict.  c.  61,  s.  50  {b)). 
A  promise  to  pay,  made  after  the  expiration  of  the  time  for  giving 
notice,  operates  as  a  waiver  of  notice  {Cordery  v.  Colville,  1863,  32 
L.  J.  C.  R  210 ;  Woods  v.  Dean,  1862,  3  B.  &  S.  iOl).  As  to  the  waiver 
of  a  tender,  see  Beay  v.  White,  1833,  1  C.  &  M.  748 ;  as  to  the  waiver 
by  a  shareholder  of  an  irregularity  in  a  notice  convening  a  meeting  of 
the  company,  see  Henderson  v.  Bank  of  Australasia,  1890,  45  Ch.  D. 
330  ;  and  as  to  the  waiver  of  objections  to  title,  on  a  sale  of  property, 
see  Vendor  and  Purchaser. 

The  waiver  by  a  lessor  of  a  forfeiture  of  the  lease,  by  accepting 
rent  or  otherwise  acknowledging  the  continuance  of  the  tenancy  (as  to 
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which,  see  Landlord  and  Tenant)  ;  and  the  waiver  of  a  lien  by  deliver- 
ing up  possession  of  the  goods  or  chattels  subject  thereto,  or  by  taking 
other  security  (see  Lien  ;  Possessoky  Lien),  are  also  instances  of  waiver 
by  implication  from  conduct. 

In  order  to  constitute  a  waiver  by  conduct,  the  acts  relied  upon 
must  be  inconsistent  with  the  continuance  of  the  right  alleged  to  be 
waived.  Where  it  was  agreed  between  a  mortgagor  and  mortgagee, 
that  if  the  interest  was  duly  and  punctually  paid,  the  principal  should 
remain  for  two  years ;  and  upon  six  months'  interest  becoming  due,  the 
mortgagee  demanded  payment  thereof,  and  on  default  demanded  pay- 
ment of  the  principal  and  interest;  and  three  days  afterwards  the 
mortgagor  paid  the  interest  in  arrear,  and  it  was  received  by  the 
mortgagee ;  it  was  held  that  the  mortgagee  did  not,  by  receiving  the 
interest,  waive  his  right  to  call  in  the  principal,  such  right  having 
already  accrued  by  reason  of  the  default  of  the  mortgagor  (Keene  v. 
Biscoe,  1878,  8  Ch.  D.  201 ;  see,  however,  Langridge  v.  Payne,  1862, 
7  L  T.  23). 

A  statutory  provision  which  is  introduced  for  general  public  purposes, 
and  not  for  the  benefit  of  a  particular  person  only,  cannot  be  waived 
{Hdbergham  v.  Vincent,  1793,  2  Ves.  Jun.  204,  227;  30  E.  R.  595,  607); 
for  "  no  man  can  renounce  a  right  which  his  duty  to  the  public,  which 
the  claims  of  society,  forbid  the  renunciation  of  "  {per  Westbury,  L.O.,  in 
Hunt  V.  Hunt,  1862, 31  L.  J.  Ch.  161,  175).  But  where  a  statute  confers 
a  private  right,  in  which  the  public  are  not  interested,  or  contains  a 
provision  for  the  benefit  of  a  particular  person  only,  the  maxim  Quilibet 
potest  renunciare  Juri  pro  se  introducto  applies,  and  the  right  or  advantage 
given  by  the  statute  may  be  waived  by  the  person  for  whose  benefit  it 
is  given  {Graham  v.  Inglehy,  1848,  1  Ex.  Rep.  651 ;  Great  Eastern  Ely. 
Co.  V.  Goldsmid,  1884,  9  App.  Cas.  927).  Where  a  charter  of  Edward  iii., 
made  by  the  King  in  Parliament,  and  therefore  having  the  force  of  a 
statute,  granted  to  the  citizens  of  London,  amongst  other  privileges, 
that  no  market  within  seven  miles  round  about  the  city  should  be 
granted,  and  Charles  ii.,  by  letters  patent,  granted  the  right  of  holding 
markets  within  the  seven  miles,  it  was  held  that  the  charter  of 
Edward  ill.  concerned  the  corporation  of  London  only,  and  not  the 
general  public ;  that  the  privileges  given  by  such  charter  might  there- 
fore be  waived  by  the  corporation ;  and,  user  of  the  market  granted  by 
Charles  ii.  having  been  proved  since  1723,  that  the  consent  of  the 
corporation  to  the  letters  patent  was  to  be  presumed ;  and  that  the 
letters  patent  conferred  a  valid  right  of  market  {Great  Eastern  Ely.  Go. 
V.  Goldsmid,  supra). 

As  to  the  right  of  a  person  against  whom  a  tort  is  committed  to 
waive  the  tort  and  sue  ex  contractu,  see  Neate  v.  Harding,  1851,  6  Ex. 
Rep.  349  ;  Brewer  v.  Sparrow,  1827,  7  Barn.  &  Cress.  310 ;  Wilson  v. 
Poulter,  1724,  2  Stra.  859 ;  Smith  v.  Baker,  1873,  L.  R.  8  C.  P.  350 ; 
Lythgoe  v.  Vernon,  1860,  29  L.  J.  Ex.  164;  Bonzi  v.  Stewart,  1842, 
4  Man.  &  G.  295  ;  Pratt  v.  Vizard,  1833,  5  Barn  &  Adol.  808 ;  39  R.  R. 
660;  Foster  v.  Stewart,  1814,  3  M.  &  S.  191;  15  R.  R.  459;  Rice  v. 
Reed,  [1900]  1  Q.  B.  54. 

A  person  will  not  be  deemed  to  have  waived  a  right  unless  at  the 
time  of  the  alleged  waiver  he  was  fully  cognisant  of  such  right,  and  of 
the  facts  of  the  case,  nor  unless  the  acts  relied  upon  as  constituting  a 
waiver  were  done  under  such  circumstances  that  he  may  reasonably  be 
presumed  to  have  intended  to  waive  the  right  (  Vyvyan  v.  Vyvyan,  1861, 
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30  Beav.  65 ;  Moxon  v.  Payne,  1873,  L.  E.  8  Ch.  881 ;  Darnley  v.  L.  G. 
&  D.  Ely.  Co.,  1867,  L.  R.  2  H.  L.  43).  In  Darnley  v.  L.  C.  &  D.  Ely.  Co., 
two  parties  entered  into  a  contract  by  which  they  agreed  that  a  third 
person  should  have  power  to  make,  within  a  specified  time,  an  award 
on  a  matter  of  difference  between  them.  The  award  was  not  made 
within  the  specified  time,  but  one  of  the  parties,  not  knowing  that 
fact,  took  it  up  and  paid  the  charge  for  it;  and  it  was  held  that  he 
had  not  thereby  waived  the  condition  in  the  contract  as  to  the  time 
for  making  the  award, 

A  waiver  may  be  conditional.  Where  a  contract  is  made  condi- 
tionally upon  its  being  completed  at  a  fixed  date,  an  extension  of  the 
time  for  completion  does  not  operate  as  an  absolute  waiver  of  the  con- 
dition, but  only  as  a  substitution  of  the  extended  time  for  the  original 
time  {Barclay  v.  Messenger,  1874,  43  L.  J.  Ch.  449  ;  and  see  Thompson 
V.  Hudson,  1869,  L.  R.  4  H.  L.  1 ;  Hichman  v.  Haijnes,  1875,  L.  R. 
10  C.  P.  598). 

Of  Irregularities  in  Proceedings. — The  doctrine  of  waiver  plays  a 
very  important  part  in  judicial  proceedings.  It  is  a  fixed  rule  of  the 
Courts  of  law  and  equity,  "  that  where  an  irregularity  has  been  com- 
mitted, and  where  the  opposite  party  knows  of  the  irregularity,  he 
should  come  in  the  first  instance  to  avail  himself  of  it,  and  not  allow 
the  other  party  to  proceed  to  incur  expense.  It  is  not  reasonable  after- 
wards to  allow  the  party  to  complain  of  that  irregularity,  of  which, 
if  he  had  availed  himself  in  the  first  instance,  all  that  expense  would 
have  been  rendered  unnecessary"  {per  Lyndhurst,  L.C.,  in  St.  Victor 
V.  Deverevx,  1845,  14  L.  J.  Ch.  244,  246 ;  Warvnck  and  Birmingham 
Canal  v.  Burman,  1891,  63  L.  T.  670 ;  Andrews  v.  Elliott,  1856,  6  El. 
&  Bl.  338 ;  Graham  v.  Ingleby,  1848,  1  Ex.  Rep.  651 ;  Ex  parte  Yeatman, 
1880,  16  Ch.  D.  283 ;  Beresford  v.  Geddes,  1867,  L.  R.  2  C.  P.  285).  In 
St.  Victor  V.  Devereux,  supra,  where  an  order  to  sue  in  formd  pauperis 
had  been  irregularly  obtained,  and  the  solicitor  on  the  other  side 
acquired  a  knowledge  of  the  irregularity  during  the  long  vacation,  and 
did  not  apply  to  set  aside  the  order  until  December,  other  proceedings 
having  been  taken  in  the  meantime,  the  Court  refused  to  discharge  the 
order.  In  In  re  Bartinim,  1864,  12  W.  R  660,  the  Court  refused  to  set 
aside  the  taxation  of  a  bill  of  costs  on  the  ground  of  the  irregularity  of 
the  proceedings,  the  solicitor  having  appeared  before  the  taxing  master, 
and  made  no  objection  to  the  proceedings  until  the  decision  had  been 
given.  And  in  B.  v.  Widdop,  1872,  42  L.  J.  M.  C.  9,  it  was  held  that 
an  irregularity  in  issuing  a  summons  to  bring  up  a  debtor  for  examina- 
tion in  bankruptcy  was  waived  by  the  debtor  attending  and  submitting 
to  the  jurisdiction ;  and  that  the  examination  so  taken  was  admissible 
in  evidence  against  him  upon  an  indictment  for  an  offence  under  the 
Debtors  Act. 

It  is  provided  by  the  Rules  of  the  Supreme  Court  (Order  70,  r.  2) 
that  no  application  to  set  aside  any  proceeding  for  irregularity  shall 
be  allowed  unless  made  within  a  reasonable  time  (see  Reynolds  v.  Coleman, 
1887,  36  Ch.  D.  453),  nor  if  the  party  applying  has  taken  any  fresh  step 
after  knowledge  of  the  irregularity.  Entering  appearance  to  a  writ 
is  a  fresh  step  within  the  meaning  of  this  rule ;  and  a  writ  which 
is  irregular  to  the  knowledge  of  a  defendant  cannot  be  set  aside  on 
his  application  after  appearance  (Mulckern  v.  Doerks,  1884,  53  L.  J.  Q.  B. 
526). 

In  Treherne  v.  Bale,  1884,  27  Ch.  D.  66,  an  irregularity  in  an  affidavit 
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in  support  of  a  motion  for  attachment  was  held  to  have  been  waived 
by  the  defendant's  appearing  by  counsel,  and  resisting  the  application 
on  other  grounds,  though  the  affidavit  would  have  been  insufficient  to 
support  an  attachment,  if  the  motion  had  been  heard  on  affidavit  of 
service ;  and  in  Ex  parte  Alcock,  1875,  1  C.  P.  D.  68,  it  was  held  that 
the  appearance  of  counsel  on  a  rule  for  attachment,  and  his  consenting 
to  an  adjournment,  operated  as  a  waiver  of  personal  service ;  and  the 
rule  was  made  absolute  without  an  affidavit  of  personal  service.  In 
Taylor  v.  Roe,  1893,  68  L.  T.  213,  and  in  Mander  v.  Falcke,  [1891]  3  Ch. 
488,  it  was,  however,  laid  down  that  in  cases  affecting  the  liberty  of  the 
subject,  the  fact  of  the  party  appearing  or  answering  affidavits  does  not 
constitute  a  waiver  of  any  irregularities  in  the  proceedings.  And  where 
an  order  for  discovery  did  not  bear  an  indorsement  warning  the  party 
on  whom  it  was  made  of  the  consequences  of  disobedience,  as  required 
by  the  rules,  and  upon  the  order  being  served  on  his  solicitor,  the 
solicitor  took  out  a  summons  for  further  time,  it  was  held  that,  though  the 
taking  out  of  such  summons  might  be  a  waiver  of  want  of  notice  of  what 
he  was  required  to  do,  and  of  the  time  within  which  it  was  to  be  done, 
it  was  not  sufficient  to  amount  to  a  waiver  of  the  right  to  object  that 
the  order  was  not  indorsed  with  the  required  memorandum  {Hampden 
v.  Wallis,  1884,  26  Ch.  D.  746). 

A  distinction  must  be  drawn  between  a  proceeding  which  is  merely 
irregular,  and  may  therefore  be  rendered  effective  by  waiver,  and  a 
proceeding  which  is  entirely  defective  and  void,  and  therefore  a  nullity. 
Where  a  foreigner  was  served  out  of  the  jurisdiction  with  a  writ,  instead 
of  notice  of  the  writ,  as  required  by  Order  11,  r.  6,  it  was  held  that  such 
service  was  a  nullity,  which  the  defendant  was  not  called  upon  to  notice 
at  all ;  and  the  order  for  service,  and  all  subsequent  proceedings  in  the 
action,  were  set  aside  after  judgment  had  been  signed  in  default  of 
appearance  and  proceedings  had  been  taken  on  the  judgment  in  the 
Court  {Hewitson  v.  Fabre,  1888,  21  Q.  B.  D.  6). 

At  absolute  want  of  jurisdiction  is  a  fatal  defect,  which  cannot  be 
cured  by  waiver.  No  consent  or  waiver  by  the  parties  can  give  jurisdic- 
tion in  a  case  where  the  Court  has  no  jurisdiction  at  all  {per  Jervis,  C.J., 
Wellesley  v.  Withers,  1855,  4  El.  &  Bl.  750,  759 ;  Lawrence  v.  Wilcock, 
1840,  11  Ad.  &  E.  941 ;  Jones  v.  Owen,  1848,  5  Dow.  &  L.  669 ;  Green 
V.  Rutherforth,  1750,  1  Ves.  471;  27  E.  K.  1144;  Foster  v.  Underwood, 
1877,  3  Ex.  D.  3).  In  Buse  v.  Roper,  1879,  41  L.  T.  457,  an  order  having 
been  made  directing  an  interpleader  issue  to  be  tried  in  Glamorganshire, 
it  was  held  that,  while  such  order  was  subsisting,  the  judge  had  no 
jurisdiction  to  try  the  issue  in  chambers  as  a  judge  without  a  jury,  and 
that  such  jurisdiction  could  not  be  acquired  by  consent  of  the  parties. 

But  where  the  Court  has  jurisdiction  over  the  subject-matter  of  the 
proceedings,  and  the  objection  is  that  under  the  particular  circumstances 
it  ought  not  to  exercise  such  jurisdiction,  because  the  matter  may  be 
more  conveniently  or  more  properly  dealt  with  in  some  other  Court,  the 
objection  may  be  waived,  and  will  be  deemed  to  be  waived  unless  it  is 
taken  at  the  earliest  moment.  In  Ex  parte  Butters,  In  re  Harrison,  1880, 
14  Ch.  D.  265,  the  County  Court,  in  the  exercise  of  its  bankruptcy  juris- 
diction, directed  that  certain  issues  should  be  tried  by  a  jury,  and  the 
jury  having  tried  the  issues  and  returned  a  verdict,  it  was  held  that  it 
was  too  late,  on  an  appeal,  for  the  party  against  whom  the  issues  were 
found,  to  raise  the  objection  that  it  was  not  a  case  in  which  the  County 
Court  ought  to  have  exercised  its  extraordinary  jurisdiction.     So,  where 


542  WAIVEE 

an  action  was  brought  in  the  County  Court  in  the  wrong  district,  and 
the  defendant  appeared,  and  did  not  raise  any  objection  to  the  jurisdic- 
tion until  the  case  had  been  partly  determined,  it  was  held  that,  by 
appearing  and  contesting  the  case,  he  had  waived  the  objection  {Moore  v. 
Gamgee,  1890,  25  Q.  B.  D.  244;  Weatherleyv.  Calder,  1889,  61  L.  T.  508 ; 
cp.  Schneider  v.  Edelstein,  1891,  35  Sol.  J.  416;  and  see  per  Hardwicke, 
L.C.,  in  Penn  v.  Baltimore,  1750,  1  Ves.  444,  446 ;  37  E.  R  1132). 

Where  a  defendant  in  the  High  Court  enters  an  appearance  without 
protest,  he  thereby  submits  to  the  jurisdiction  of  the  Court ;  and  if  a 
foreigner  appears  in  an  English  suit,  he  gives  the  Court  jurisdiction  to 
grant  any  proper  application  against  him — e.g.  to  restrain  him  from 
litigating  the  subject-matter  in  the  Courts  of  his  own  country  {per 
Jessel,  M.K,  in  Bawldns  v.  Simonetti,  1881,  29  W.  E.  228,  229).  An 
appearance  without  protest  also  operates  as  a  waiver  of  any  irregularity 
in  the  issue  or  service  of  the  writ  of  which  the  defendant  had  knowledge 
{In  re  Orr-Eiuing,  1882,  22  Ch.  D.  456  ;  Frestonv.  Lamont,  1876,  1  Ex.  D. 
371).  Where  an  order  was  made  for  substituted  service,  in  England,  of 
a  writ,  on  a  person  resident  abroad,  it  was  held  that  such  person  could 
not  object,  after  appearance,  that  he  had  not  been  properly  served  {Boyle 
V.  Sacker,  1888,  39  Ch.  D.  249).  So,  where  a  writ  issued  against  a 
foreign  firm  was  served  on  an  alleged  partner  temporarily  within  the 
jurisdiction,  and  he  entered  an  ordinary  appearance  in  his  own  name, 
and  moved  to  set  aside  the  service  on  the  ground  that  he  was  not  a 
partner,  it  was  held  that  the  service  upon  him  as  an  individual  would 
have  been  valid  if  he  had  been  named  in  the  writ,  and  he  had  by  appear- 
ing waived  the  irregularity,  and  that,  therefore,  if  the  plaintiff  would 
amend  the  writ  by  stating  that  the  defendant  was  sued  together  with 
the  other  alleged  partners,  to  be  named  separately,  the  service  would  be 
allowed  to  stand  as  against  him  (  Western  Bank  of  New  York  v.  Perez, 
[1891]  1  Q.  B.  304).  The  same  principle  applies  if  the  defendant,  with- 
out appearing,  takes  any  other  step  in  the  action.  In  Fi-y  v.  Moore, 
1889,  23  Q.  B.  D.  395,  a  writ  was  issued  in  the  ordinary  form,  without 
leave,  against  a  person  outside  the  jurisdiction,  and  the  plaintiff  obtained 
an  order  for  substituted  service  within  the  jurisdiction,  and  signed  judg- 
ment in  default  of  appearance.  The  defendant  took  out  a  summons 
asking  that  the  judgment  might  be  set  aside,  and  the  plaintiff  be  ordered 
to  deliver  a  statement  of  claim ;  and  it  was  held  that  the  order  for  sub- 
stituted service  was  merely  an  irregularity,  which  was  waived  by  the 
defendant's  taking  out  a  summons  for  a  statement  of  claim,  and  that  he 
was  therefore  not  entitled  to  have  the  judgment  set  aside  (see  also 
Lhonenx  v.  Hong  Kong,  etc..  Banking  Corporation,  1886,  33  Ch.  D.  446). 
As  to  the  effect  of  a  voluntary  submission  to  the  jurisdiction  of  a  foreign 
Court,  and  the  meaning  of  the  term  "voluntary"  in  this  connection, 
see  Voinet  v.  Barrett,  1886,  34  W.  R.  161 ;  B&issiire  v.  Brockner,  1889, 
6  T.  L.  R.  65. 

A  defendant  who  appears  under  protest,  objecting  to  the  jurisdiction, 
does  not  thereby  waive  his  right  to  move  under  Order  12,  r.  30,  to  set 
aside  the  service  upon  him  of  the  writ  or  of  notice  of  the  writ,  or  to 
discharge  the. order  authorising  such  service  {Firth  v.  De  Las  Bivas,  [1893] 
1  Q.  B.  768).  In  Chichester  v.  Chichester,  1885,  10  P.  D.  186,  the  service 
abroad  of  a  petition  for  the  restitution  of  conjugal  rights  was  set  aside, 
the  defendant  having  entered  an  appearance  under  protest;  and  in 
Mayer  v.  Claretie,  1890,  7  T.  L.  E.  40,  where  the  defendants,  who  were 
served  out  of  the  jurisdiction,  entered  an  appearance,  but  wrote  to  the 
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plaintiffs  solicitor  protesting  against  the  jurisdiction,  and  subsequently 
delivered  a  defence  under  protest  in  order  to  save  judgment,  it  was  held 
that  there  had  been  no  waiver,  and  the  writ  and  subsequent  proceedings 
were  set  aside  on  the  application  of  the  defendants.  So,  where,  on  a 
summons  to  set  aside  a  compromise,  the  defendant  filed  affidavits  and 
cross-examined  the  plaintiff's  witnesses,  after  having  taken  the  objection 
in  chambers  that  the  procedure  by  summons  was  irregular,  it  was  held 
that  he  had  not  waived  the  objection  {Emeris  v.  Woodivard,  1889, 
43  Ch.  D.  185). 

The  doctrine  of  waiver,  as  applied  in  judicial  proceedings,  is  equally 
applicable  to  arbitrations  and  other  proceedings  of  a  quasi-judicial 
character  {Moseley  v.  Simpson,  1873,  L.  R  16  Eq.  226).  Where  a  rail- 
way company  appointed  its  surveyor  as  an  arbitrator  under  the  Lands 
Clauses  Act,  it  was  held  that,  though  he  ought  not  to  have  been  selected, 
the  landowner,  by  proceeding  with  the  arbitration  with  a  knowledge  of 
the  facts,  and  without  protest,  had  waived  the  objection,  and  was  bound 
by  the  award  {In  re  Elliot  and  The  South  Devon  Ely.  Co.,  1848,  2  De  G. 
&  Sm.  17 ;  64  E.  E.  8 ;  79  E.  E.  106 ;  and  see  In  re  Clout  and  Met.  and 
District  Ely.  Co.,  1882,  46  L.  T.  141 ;  Harcourt  v.  Eamsbottom,  1820,  1  Jac. 
&  W.  511);  and  in  Hawkesworth  v.  Brammall,  1839,  5  Myl.  &  Cr.  281 ; 
48  E.  E.  311,  an  award  made  after  the  prescribed  time  was  enforced, 
both  parties  having  without  objection  allowed  the  arbitrators  to  proceed 
after  the  prescribed  time.  So,  where  the  assignees  of  a  bankrupt,  with- 
out obtaining  leave  of  the  Court,  submitted  a  difference  to  arbitration,  it 
was  held  that  the  other  party  to  the  difference,  by  attending  and  con- 
testing the  matter  before  the  arbitrators,  who  decided  against  him, 
waived  the  objection  that  the  assignees  had  no  power  to  refer  to  arbitra- 
tion without  leave  of  the  Court  {Ex  parte  Wyld,  1861,  30  L.  J.  Bky.  10). 
On  the  other  hand,  where  a  party  to  an  arbitration  objected  that  the 
arbitrators  were  entering  on  the  consideration  of  matters  outside  the 
reference,  and  protested  against  it,  it  was  held  that  he  did  not  waive 
the  objection  by  continuing  to  attend,  and  cross-examining  the  wit- 
nesses on  the  matters  objected  to,  still  under  protest  {Davies  v.  Erice, 
1864,  34  L.  J.  Q.  B.  8). 

See  also  Acquiescence;  Company,  waiver  clauses;  Election;  Ee- 

LEASE. 

Wales. 


TABLE  OF  CONTENTS. 


{A)  Civil— 

Historical  Introduction  .  544 
The    Legislative    Union    of 

England  and  Wales  .  .  545 
Use  of  the  Welsh  Language 

in  Courts  of  Justice  .  .  547 
Sheriffs  in  Wales  .  .  .547 
Sunday  Closing  of  Licensed 

Premises  in  Wales  .  .  547 
Justices  of  the  Peace  in  Wales  548 
Manors  and   Sheepwalks  in 

Wales  .  .  .  .548 
The  Law  as  to  the  Foreshore 

in  Wales  ....  548 
.        The     Welsh      Intermediate 

Education  Act,  1887  .        .     549 


University  of  Wales 
The  Prince  of  Wales     . 

{B)  Ecclesiastical — 

The  Historical  Origin  of  the 
Welsh  Church,  and  its 
Incorporation  with  the 
Church  of  England   . 

The  Law  as  to  Knowledge 
of  Welsh  and  Use  of  the 
Welsh  Language  for  Eccle- 
siastical Purposes 

The  Cathedral  Churches  of 
Wales        .... 


549 
550 


551 


552 


554 


544  WALES 

(A)  CIVIL. 
Historical  Introduction. 

The  geographical  area  covered  by  the  expression  Wales  or  Cymru  has 
varied  at  different  times,  and  it  cannot  be  said  that  it  assumed  its  present 
shape  until  the  Act  34  &  35  Hen.  viii.  c.  12,  which  will  be  subsequently 
discussed.  Generally,  it  may  be  stated  that  the  districts  covered  by  the  present 
Welsh  counties,  Monmouthshire,  and  those  portions  of  the  border  counties 
which  formed  part  of  the  territory  afterwards  known  as  the  "  Marches,"  were 
inhabited  by  a  population  consisting  of  various  Celtic  tribes  governed  by  local 
princes,  of  whom  one  would  occasionally  obtain  a  supremacy  over  the  rest 
speaking  the  British  or  Welsh  tongue,  and  for  political  purposes  practically 
independent  of  the  Anglo-Saxon  Kingdom.  These  tribes  had  a  code  of  laws 
known  as  the  law  of  Howel  the  Good,  which  represented  a  collection  of  the 
customs  of  the  various  tinbes  collected  about  950. 

After  the  Norman  Conquest,  the  Norman  Sovereigns  of  England  gave 
warrants  to  such  of  their  nobles  as  desired  them  to  seize  and  enter  upon  the 
lands  of  the  Welsh  princes.  The  land  thus  seized  was  called  a  lordship 
marcher  (dominia  marchearum),  while  its  owner  was  a  lord  marcher.  It 
was  held  direct  from  the  Crown  as  a  fief ;  but  was  subject  to  none  of  the 
conditions  usually  pertaining  to  the  feudal  tenure  in  England,  the  lord 
marcher  holding  his  own  Courts,  the  King's  writ  not  running  on  his  land. 
In  spite  of  the  occupation  of  a  considerable  portion  of  the  territory  of  the 
Welsh  tribes  by  these  Norman  lords,  the  more  important  Welsh  Principalities 
retained  a  measure  of  independence.  In  the  end,  while  some  of  these  princes 
sank  into  the  position  of  lords  marchers,  the  princes  of  the  northern  kingdom 
of  Gwynedd  came  nigh  to  establishing  a  hegemony  over  Wales  and  the  marches 
in  opposition  to  the  Kingdom  of  England.  The  struggle  between  them  and 
the  English  Sovereigns  practically  ended  with  the  death  of  Llewelyn  ap  Griffith 
at  the  battle  of  Moel-y-don  1282.  The  death  of  this  prince  having  put  an 
end  to  what  remained  of  Welsh  independence,  a  law  known  as  the  Statute  of 
Rhuddlan  or  Statutum  Wallise  was  passed  in  1284,  whereby  the  Welsh  laws 
were  approved  in  a  modified  form ;  but  considerable  additions  were  made 
to  them  from  the  English  common  law.  A  new  judicial  system  was  also 
introduced.  This  Act  (which  was  repealed  by  the  Statute  Law  Revision 
Act,  1887,  50  &  51  Vict.  c.  59),  applied  only  to  the  districts  held  by  Llewelyn 
and  his  ancestors,  and  not  to  the  territory  of  the  lords  marcher.  By  the 
Statute  28  Edw.  lii.  s.  11,  it  was  declared  that  the  lordships  marcher  were  per- 
petually annexed  to  the  English  Crown,  and  not  to  the  Principality  of  Wales. 

The  feudal  powers  of  the  lords  marcher  survived  for  a  time  the  over- 
throw of  Welsh  independence  and  were  the  cause  of  great  disorders  on  the 
borders.  To  lessen  these  Edward  iv.  sent  his  eldest  son  on  to  Ludlow  Castle 
to  exercise,  under  the  guardianship  of  Earl  Rivers,  his  prerogative  as  Prince 
of  Wales.  Henry  vii.  did  the  same  in  the  case  of  his  son  Arthur  (who  died 
at  Ludlow  in  1502),  and  Henry  viii.  also  sent  his  daughter  Mary  there 
with  a  similar  mission.  The  powers  of  this  council  of  Ludlow  were  at  first 
of  a  vague  character ;  but  in  time  it  controlled  the  government  of  Wales 
and  of  these  lordships  marcher  which  belonged  to  the  Crown,  exercising  a 
sort  of  Star  Chamber  Jurisdiction.  Some  of  its  earlier  Presidents,  like 
Bishop  Lea  of  Lichfield,  dealt  effectively  with  the  disorders  in  Wales  and  on 
the  Border.  Finally,  by  the  Act  34  &  35  Hen.  viii.  c.  26,  this  Court  or 
Council  of  Wales  and  the  Marches  was  placed  on  a  new  footing,  receiving 
a  settled  position  and  a  definite  jurisdiction.  In  order  to  complete  the 
scheme  and  organise  a  thorough  system  of  judicial  administration,  a  sub- 
sidiary Court  called  the  Court  of  Grand  Session  was  established,  to  which 
were  assigned  the  duties  carried  on  by  Commissioners  of  Assizes  in  England. 
A  right  of  appeal  from  this  Court  in  pleas  real  or  mixed  was  given  to 
the  High  Court  at  Westminster,  but  in  pleas  personal  to  the  Court  of  the 
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President  and  Council  of  "Wales  at  Ludlow.  In  its  extraordinary  jurisdic- 
tion the  Court  was  subordinate  to  the  Privy  Council  and  Star  Chamber. 

Soon  after  its  reconstitution  in  1542  it  assumed  a  jurisdiction  not  only 
over  the  Principality  of  Wales,  and  those  portions  of  the  country  formerly  held 
by  the  lords  marchers,  but  also  over  the  neighbouring  counties  of  Cheshire, 
Shropshire,  Herefordshire,  Gloucestershire,  and  Worcestershire. 

By  the  middle  of  the  reign  of  Queen  Elizabeth  the  Court  or  Council  of 
the  Marchers  had  brought  Wales  and  the  marchers  to  an  orderly  condition 
and  its  object  was  thus  accomplished.  After  this  period  its  jurisdiction 
gradually  became  unpopular.  In  1569  Cheshire  and  Flintshire  were  exempted 
from  its  jurisdiction  (case  ol  Radford,  6  Co.  4  Inst.,  pp.  211-12,  1797  ed.),  and  in 
the  reign  of  James  I.  an  attempt  was  made  to  exclude  the  counties  of  Shrop- 
shire, Hereford,  Gloucester,  and  Worcester,  on  the  ground  that  they  were 
not  part  of  the  marches.  All  the  judges  were  assembled  to  hear  the  case, — 
Sir  Francis  Bacon  appearing  for  the  Crown,  and  Sir  Edward  Coke  on  behalf 
of  the  appellants.  It  was  unanimously  held  that  these  four  counties  ought 
not  to  be  included  in  the  marches  (1  Co.  Inst.  4,  p.  241,  1747  ed. ;  Bacon, 
Works,  ed.  1831,  vol.  xiii.  p.  289).  In  spite  of  this  decision  no  further 
action  was  taken. 

The  Star  Chamber  Habeas  Corpus  Act  1640,  16  Chas.  i.  c.  10,  abolished 
the  extraordinary  jurisdiction  of  the  Court  of  Marches,  see  ss.  2  and  7.  The 
Court  collapsed  during  the  Civil  War,  but  it  was  restored  as  a  law  Court  after 
the  restoration,  though  without  its  old  jurisdiction  over  the  border  counties. 

Finally,  by  1  Will.  &  Mary,  c.  27,  the  Court  or  Council  itself  was 
abolished,  but  the  local  judicature,  as  represented  in  the  Court  of  Great 
Sessions,  remained  till  11  Geo.  iv.  and  1  Will.  iv.  c.  70,  when  this  separate 
judicature  was  also  abolished,  and  the  jurisdiction  of  the  Law  Courts  at 
Westminster  extended  to  the  remaining  twelve  counties,  thus  virtually 
terminating  the  existence  of  judicial  Wales.  See  article  Circuits  and 
Assizes. 

The  Legislative  Union  of  England  and  Wales. 

The  effect  of  the  Statutum  Wallise  has  been  considered  in  the 
Introduction.  The  Act  27  Hen.  viii.  c.  26,  "An  Act  for  laws  and 
justice  to  be  administered  in  Wales  in  like  form  as  it  is  in  this  nation," 
was  the  first  real  attempt  to  assimilate  Welsh  and  English  law  and 
customs.  It  put  an  end  to  the  independent  prerogatives  of  the  lords 
marchers,  and  incorporated  the  area  covered  by  their  lordships  in  various 
English  and  Welsh  shires.  Four  shires,  Eadnor,  Brecknock,  Mont- 
gomery, and  Monmouthshire,  were  created  out  of  a  union  of  the  territory 
occupied  by  various  lordships,  while  the  districts  covered  by  certain 
other  lordships  were  added  to  the  existing  Welsh  counties  or  added  to 
the  adjacent  English  counties  of  Shropshire,  Hereford,  and  Gloucester. 

The  Act  provides  that  the  country  and  dominion  of  Wales  shall 
stand  and  continue  for  ever  from  henceforth  incorporated,  united,  and. 
annexed  to  and  with  this  realm  of  England,  and  that  all  persons  born 
or  to  be  born  within  the  Principality  of  Wales  shall  enjoy  and  inherit 
the  same  liberties  and  rights  as  other  subjects  born  within  the  realm. 

It  then  proceeds  to  introduce  into  Wales  the  English  law  of  suc- 
cession as  to  real  property,  replacing  the  ancient  tribal  customs  which 
favoured  equality  of  partition  among  sons,  and  also  to  make  the  whole 
English  common  and  statute  law  of  force  in  the  Principality.  As  to 
ecclesiastical  law,  see  post,  Wales,  Ecclesiastical. 

As  to  the  representation  of  Wales  in  Parliament,  see  House  of 
Commons,  Vol.  VI.,  at  p.  238 ;  Kedistribution  of  Seats. 
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The  remainder  of  the  Act,  which  is  repealed  by  the  S.  L.  R.,  50  &  51 
Vict.  c.  59,  preserves  (s.  31)  the  laudable  customs  of  North  Wales  and 
the  liberties  of  the  County  Palatine  of  Lancaster  and  (s.  35)  provides 
that  lands  partable  by  ancient  custom  among  issue  or  heirs-male  may 
still  so  continue. 

The  Act  34  &  35  Hen.  viii.  c.  26,  confirms  and  extends  the  previous 
Act.  Sec.  1  formally  divides  the  dominion,  principality,  and  country  of 
Wales  into  twelve  shires,  the  eight  old  Welsh  counties  and  the  four 
shires  newly  made,  viz.  Eadnor,  Brecknock,  Montgomery,  and  Denbigh, 
not  including  therein  Monmouthshire.  Sec.  2  provides  for  the  ascer- 
tainment of  the  boundaries  of  the  counties.  Sec.  9  permits  the  stewards 
of  manors  to  hold  Courts ;  and  sec.  21  deals  with  the  appointment  of 
justices  of  the  peace  in  the  twelve  shires  (see  Introduction).  Sec.  36 
provides  that  all  manors,  lands,  etc.,  in  Wales  shall  descend,  be  taken 
and  enjoyed  and  holden  according  to  English  tenure,  and  sec.  27  assimi- 
lates Welsh  to  English  mortgages.  Sees.  38  and  39  permit  lands  in 
Wales  to  be  aliened  or  sold  in  the  same  way  as  lands  in  England  (see 
also  8.  39).  Sec.  47  provides  that  no  sale  in  any  fair  or  market  shall 
change  the  property  in  any  stolen  goods  or  chattels,  deals  with  the  sale 
of  cattle  otherwise  than  in  a  fair  or  market,  and  provides  for  the  follow- 
ing of  stolen  goods  according  to  the  laws  and  customs  used  in  Wales. 
Sec.  50  confirms  the  Welsh  representation  in  the  House  of  Commons. 
Sec.  61  declares  the  town  of  Haverfordwest  to  be  a  county  of  itself,  and 
sec.  66  provides  for  the  liberties  of  the  Duchy  of  Lancaster.  The  Act 
makes  some  further  boundary  alterations  as  between  England  and  Wales, 
and  annexes  certain  lordships  to  the  county  of  Carmarthen,  and  confirms 
the  jurisdiction  of  the  Court  of  Marches.  As  to  the  sheriffs  of  Welsh 
counties,  see  infra,  p.  509,  Sheriffs  in  Wales. 

Sec.  119  reserved  to  the  Crown  power  to  modify  this  Act,  and  to 
make  laws  and  ordinances  for  Wales ;  but  this  power  was  abolished  by 
21  James  i.  c.  10,  s.  4.  (See  also  the  Acts  28  Hen.  viii.  c.  6 ;  27  Hen. 
VIII.  c.  5 ;  27  Hen.  viii.  c.  10 ;  1  Edw.  vi.  c.  10 ;  1  &  2  Ph.  &  M.  c.  15 ; 
18  Eliz.  c.  8,  and  27  Eliz.  c.  9,  which  last  Act  provides  for  the  enrol- 
ment of  fines  and  recoveries  in  Wales.) 

Under  the  Act  7  &  8  Will.  iii.  c.  38,  a  custom  in  certain  counties  and 
places  in  Wales,  whereby  widows  and  younger  children  claimed  a  part 
of  the  goods  and  chattels  of  deceased  husbands  and  fathers,  known 
as  a  "  reasonable  part,"  is  abolished,  and  the  inhabitants  in  Wales  are 
enabled  to  dispose  of  their  goods  according  to  English  law. 

The  effect  of  Henry  viii.'s  legislation  left  in  most  respects  a  distinct 
entity  for  the  purposes  of  political  and  legal  administration.  Amalga- 
mation with  England  in  these  respects  followed  the  abolition  of  the 
Court  of  Marches  by  1  Will,  &  Mary,  c.  27,  s.  2,  and  of  the  Courts  of 
Great  Sessions  by  11  Geo.  iv.  and  Will.  iv.  c.  70. 

The  Act  20  Geo.  ii,  c.  42,  s.  3,  provides  that  in  all  cases  when  the 
kingdom  of  Wales,  or  that  part  of  Great  Britain  called  England,  has 
been  or  is  mentioned  in  any  Act  of  Parliament,  the  same  shall  hence- 
forth be  deemed  and  taken  to  comprehend  and  include  the  dominion 
of  Wales.  Wales,  however,  is  still,  as  will  later  appear,  by  no  means 
entirely  incorporated  for  all  purposes  into  England.  It  has  been  recog- 
nised in  modern  times  as  a  separate  unit  for  legislative  purposes, 
especially  in  educational  matters.  Provision  has  also  been  made  by  ad- 
ministrative orders,  and  in  the  case  of  ecclesiastical  matters  by  Acts  of 
Parliament  for  safeguarding  the  Welsh-speaking  population  of  Wales  to 
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some  extent  from  the  disadvantages  to  which  they  would  be  subjiect  if 
in  ecclesiastical,  educational,  and  legal  matters  they  were  forced  entirely  to 
use  the  English  language,  and  although  the  effect  of  the  legislation  of 
Hen.  VIII.  was  to  make  Monmouthshire  a  part  of  England,  it  has  never- 
theless been,  as  will  be  subsequently  shewn,  included  in  Wales  for  the 
purpose  of  educational  legislation. 

Use  of  the  Welsh  Language  in  Courts  of  Justice. 

Sec.  17  of  the  Act  27  Hen.  viii.  c.  26  (see  ante,  Union  of  England 
AND  Wales)  provides  "that  all  justices,  commissioners,  sheriffs,  etc., 
shall  proclaim  and  keep  the  Sessions  Court,  hundred  lists.  Sheriff 
Courts,  and  all  other  Courts  in  the  English  tongue ;  and  also  that  from 
henceforth  no  person  or  persons  that  use  the  Welsh  speech  or  language 
shall  have  or  enjoy  any  manner  of  office  or  fees  within  the  realm  of 
England,  Wales,  or  other  of  the  King's  dominions,  upon  pain  of  forfeiting 
the  same  office  or  fees,  unless  he  or  they  use  and  exercise  the  speech  or 
language  of  English." 

This  Act,  so  far  as  it  relates  to  sheriffs  or  their  officers,  or  Sheriff 
Courts,  is  repealed  by  50  &  51  Vict.  c.  55.  The  remainder  of  it  is  still 
in  force.  It  in  no  way  prevents  the  giving  of  evidence  in  the  Welsh 
language  in  Courts  of  justice;  its  object  being  only  to  insist  that  legal 
proceedings  should  be  conducted  in  English.  Whether  a  judge  or  a 
counsel  would  be  legally  entitled  to  explain  the  facts  of  a  case  to  a  jury, 
ignorant  of  English,  in  the  Welsh  language  is  more  doubtful.  Per- 
mission to  do  so  is  occasionally  granted  by  judges  and  chairmen  of 
Quarter  Sessions,  and  such  permission  is  often  desirable  in  the  interests 
■of  justice. 

It  is  not  perfectly  clear  what  the  expression  "  other  Courts  "  under 
this  section  covers.  It  probably  would  not  be  held  to  apply  to  a  county 
council,  although  the  idea  that  it  does  has  been  suggested. 

Sheriffs  in  Wales. 

The  office  of  sheriff  was  introduced  into  the  part  of  Wales  subjected 
to  English  law  by  1  Edw.  i.  c.  1,  s.  2  (Statu tum  Wallise),  and  provisions 
were  made  by  27  Hen.  viiL  c.  26,  and  34  &  35  Hen.  viii.  c.  26,  for 
.appointing  sheriffs  to  the  twelve  Welsh  counties.  Further  provision  on 
this  subject  was  made  by  1  Will.  &  Mary,  c.  27,  s.  3,  and  3  Geo.  i.  c.  15, 
ss.  20-22.  By  8  &  9  Vict.  c.  11,  the  manner  of  appointing  sheriffs  in 
Wales  is  assimilated  to  that  of  England ;  and  by  the  Sheriffs  Act,  1887 
(50  &  51  Vict.  c.  55),  the  office  in  both  Wales  and  England  is  practically 
governed  by  the  same  law,  the  provisions  as  to  Welsh  sheriffs  in  1  Edw.  i. 
c.  1,  s.  2,  and  27  Hen.  vm.  c.  26,  and  34  &  35  Hen.  vin.  c.  26,  being 
included  in  the  schedule  of  statutes  thereby  repealed.     See  Sheriff. 

Sunday  Closing  of  Licensed  Premises  in  Wales. 

With  regard  to  the  sale  of  alcoholic  liquors  on  Sunday,  special 
legislation  has  been  effected  for  Wales.  By  the  Sunday  Closing  (Wales) 
Act,  1881,  45  &  46  Vict.  c.  34,  which  states  in  its  preamble  that  the 
Welsh  people  are  desirous  of  extending  the  provisions  of  the  existing 
Sunday  Closing  Acts  to  the  other  hours  of  Sunday,  it  is  provided  (s.  1) 
■that  in  the  Principality  of  Wales  all  premises  in  which  intoxicating 
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liquors  are  sold  or  exposed  for  sale  by  retail  shall  be  closed  during  the 
whole  of  Sunday ;  that  (s.  2)  the  Licensing  Acts,  1872-1874,  shall  apply, 
in  the  case  of  any  premises  closed  under  this  Act,  as  if  they  had  been 
closed  under  those  Acts ;  but  (s.  4)  nothing  in  this  Act  shall  preclude  the 
sale  at  any  time  at  a  railway  station  of  intoxicating  liquors  to  persons 
arriving  at  or  departing  from  such  station  by  railway. 

In  this  Act  the  word  Sunday  has  its  natural  meaning,  and  does  not 
include  Good  Friday  or  Christmas  Day  {Forsdyke  v.  Colquhoun,  1883, 
11  Q.  B.  D.  71).  The  Act  also  does  not  apply  to  refreshment-houses 
{Bemi  V.  Thomey,  [1895]  64  L.  J.  K  C.  271). 

Justices  of  the  Peace  in  Wales. 

As  to  the  former  local  judicatures  of  Wales,  see  Historical  Intro- 
duction, su]ora.    See  also  generally  article  Justice  of  the  Peace. 

Manors  and  Sheepwalks  in  Wales. 

A  doubt  was  at  one  time  expressed  whether  manors  in  the  English 
sense  existed  in  Wales.  It  is  a  fact  that  few  instances  of  copyhold  tenure 
can  be  found  in  the  Principality.  It  was,  liowever,  decided  in  the  case  of 
A.-G.  V.  Revely,  1869  (Karslake's  Special  Eeport),  that  there  are  in  the 
English  sense  manors  in  Wales.  See  also  Lord  Dunraven  v.  Llewellyn^ 
1850, 15  Q.  B.  791. 

If  the  theory  that  the  manor  represents  the  old  Koman  villa  be 
accepted,  it  naturally  follows  that  in  its  essence  the  manorial  system  is 
as  indigenous  in  Wales  as  it  is  in  England.  Waste  lands  with  seignorial 
rights  over  them  have  always  existed  in  the  Principality.  The  point  is 
of  especial  importance  in  connection  with  the  custom  of  pasturing  sheep 
which  has  long  existed  in  Wales.  A  practice  has  long  prevailed  in  the 
Principality  for  tenants  of  particular  farms  to  set  apart  and  appropriate 
for  themselves  for  the  purpose  of  sheep  pasture  that  portion  of  the 
common  or  waste  land  which  lies  contiguous  to  or  can  be  conveniently 
depastured  with  their  farms.  Such  arrangements  are  made  by  common 
consent  or  with  general  acquiescence,  and  are  regarded  as  being  made  in 
lieu  of  the  exercise  of  a  general  right  of  pasture.  The  pieces  of  waste 
land  so  set  apart  are  known  as  "  sheepwalks."  The  exclusive  use  by  the 
owners  and  tenants  of  farms  of  these  sheepwalks  is  no  evidence  of  a  right 
to  the  soil  or  of  adverse  possession ;  nor  is  the  fact  that  a  sheepwalk  is. 
partially  surrounded  by  walls  sufficient  per  se  to  prove  this  {A.-G.  v. 
Mevely,  1869,  Karslake's  Special  Eeport). 

The  Law  as  to  the  Foreshore  in  Wales. 

The  question  as  to  whether  the  common  law  which  vests^he  foreshore 
in  the  Crown  applies  to  all  Wales  was  raised ;  but  not  finally  pressed 
or  decided  in  A.-G.  v.  Jones,  1863,  2  Hurl.  &  Cr.  C.  347.  The  provision 
on  the  subject  in  the  Venedotian  code  of  Howeldale  is  as  follows : — 
"  Whoever  possesses  land  upon  the  margin  of  the  shore  owns  as  much 
of  the  beach  as  the  breadth  of  his  land,  and  he  may  make  a  weir  or 
other  thing  thereon  if  he  will ;  but  if  the  sea  throw  any  things  upon 
the  land  or  upon  that  beach  they  belong  to  the  King,  for  the  sea  is  a 
pack-horse  to  the  King." 
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Welsh  Intermediate  Education  Act,  1889. 

Principally  owing  to  the  poverty  of  the  country,  Wales  was  lament- 
ably deficient  in  secondary  schools.  A  few  grammar  schools,  mostly 
founded  during  the  Tudor  period,  existed  in  the  19th  century,  but  these 
could  not  cope  with  the  increasing  needs  of  the  people.  Consequently, 
in  1889,  after  a  long  agitation,  the  Welsh  Intermediate  Education  Act, 
52  &  53  Vict.  c.  40,  was  passed,  which  gave  secondary  schools  in  the 
Principality  rate  support. 

For  the  purposes  of  the  Act,  joint  education  committees  were 
appointed  in  every  county  in  Wales,  including  Monmouthshire,  to 
prepare  schemes  of  education  for  their  respective  counties.  These 
schemes  were  then  submitted  to  the  Charity  Commissioners  for  approval, 
as  in  the  case  of  endowed  schools  under  32  &  33  Vict.  c.  56,  s.  32. 

Under  sec.  8,  the  county  councils  are  empowered  to  levy  a  rate 
not  exceeding  one  halfpenny  in  the  pound  on  the  aggregate  amount  of 
the  rateable  value  of  the  property  in  the  county,  and  by  sec.  9  the 
Treasury  is  empowered  to  make  contributions  in  aid  of  the  schools. 

In  accordance  with  the  schemes  presented  by  the  joint  education 
committees,  the  schools  were  established  in  every  county  in  Wales  and 
in  the  county  of  Monmouth.  In  each  county,  for  the  purpose  of  carrying 
on  the  schools,  there  was  also  established,  firstly,  a  county  governing 
body  consisting  of  representatives  elected  by  the  county  council  and 
other  local  bodies;  and  secondly,  a  body  of  local  governors  for  each 
individual  school.  The  relative  powers  of  the  county  governing  body 
and  the  local  governing  bodies  vary  very  considerably  in  detail,  e.g.  as  to 
the  appointment  of  headmasters  or  headmistresses,  etc.,  but  the  main 
responsibility  for  carrying  on  the  schools  rests  upon  the  local  governing 
body.  In  1896  a  scheme  for  the  formation  of  a  Central  Education  Board, 
to  consist  of  representatives  from  each  County  Council,  county  governing 
body,  and  various  other  bodies  connected  with  education,  was  sanc- 
tioned by  Parliament,  and  a  grant  of  £500  a  year  towards  the  expenses  of 
the  Board  was  made  by  the  Treasury.  The  new  Board  thus  established 
controls  to  some  extent  the  actions  of  the  county  governing  bodies,  and 
makes  arrangements  as  to  the  inspection  and  examination  of  schools.  It 
has  also  the  administration  of  certain  funds  out  of  which  it  can  grant 
scholarships  and  exhibitions. 

By  an  administrative  order  in  1907  made  under  the  Board  of  Educa- 
tion Act,  1899,  a  special  department  of  the  Board  of  Education  was 
formed  with  control  over  the  grants  to  primary  and  intermediate  schools 
in  Wales  and  Monmouthshire. 

University  of  Wales. 

The  University  of  Wales  was  founded  by  charter,  dated  November  13, 
1893.  The  University  is  composed  of  the  three  constituent  colleges  of 
Aberystwyth  (1872),  Cardiff  (1883),  and  Bangor  (1884).  The  authorities 
of  the  University  are  the  Visitor,  the  Chancellor,  the  University  Court, 
the  Vice-chancellor,  the  University  Senate,  and  the  Guild  of  Graduates. 
The  Court  is  the  supreme  governing  body  of  the  University,  and  it 
consists  of  the  Chancellor,  of  representatives  of  the  County  Councils  of 
Wales  and  Monmouthshire,  of  representatives  of  the  Guild  of  Graduates, 
and  of  representatives  of  other  public  and  educational  bodies.  The 
Guild  of  Graduates  is  composed  of  the  graduates  of  the  University, 
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certain  graduates  of  British  and  Irish  Universities  who  have  studied  at 
one  of  the  three  constituent  colleges,  and  the  members  of  the  teaching 
staffs  of  the  three  colleges. 

The  University  can  confer  degrees  in  the  Faculties  of  Arts  or  Letters, 
Science,  Technical  or  Applied  Science,  Law,  Music,  and  in  such  other 
faculties  as  may  from  time  to  time  be  established. 

The  office  of  the  Eegistrar  of  the  University,  and  the  records  of  the 
University,  must  be  kept  within  the  bounds  of  Wales.  The  Court  may, 
by  a  special  statute,  repeal  any  of  the  articles  of  the  charter,  except 
arts.  1,  2,  3,  4,  5,  7,  9,  and  the  first  clause  of  art.  6,  which  mainly  refer 
to  the  bodies  constituting  the  authorities  of  the  University.  The  con- 
stitution is-  therefore  sufficiently  pliant  to  allow  of  any  variation  in  the 
detail  of  the  work  to  be  performed  by  the  University,  and  the  means  of 
performing  it. 

Women  are  placed  on  absolutely  the  same  footing  as  men  as 
regards  the  offices  of  the  Court  and  membership  of  the  University. 
The  University  of  Wales  Act,  1902,  2  Edw.  vii.  c.  14,  extended  the 
Parliamentary  privileges  of  the  Universities  of  Oxford,  Cambridge, 
London,  and  the  Victoria  University  to  the  graduates  of  the  University 
of  Wales. 

The  College  of  St.  David  at  Lampeter,  Cardiganshire,  founded  in 
1827  by  Dr.  Burgess,  Bishop  of  St.  David,  has  the  power  of  conferring 
the  degrees  of  B.A.  and  B.D.  on  its  students.  It  is  also  affiliated  witli 
the  Universities  of  Oxford  and  Cambridge.  Though  not  closing  its 
doors  to  Noncomformists,  it  is  mainly  patronised  by  members  of  the 
Established  Church,  the  majority  of  whom  subsequently  take  holy 
orders.  Provision  was  made  for  its  endowment  out  of  ecclesiastical 
revenues,  under  3  &  4  Vict.  c.  113 ;  but  this  Act,  so  far  as  it  relates  to 
this  college,  is  now  repealed,  and  a  further  provision  is  made  under 
6  &  7  Vict.  c.  77,  s.  12.  This  institution  was  recently  reorganised,  and 
received  a  fresh  charter.  It  is  in  no  way  connected  with  the  University 
of  Wales. 

Prince  of  Wales. 

(As  to  the  native  Princes  of  Wales,  see  Historical  Introduction.) 

The  title  of  Prince  of  Wales  has  generally  been  conferred  by  patents 
on  the  heir-apparent  of  the  Crown  since  the  reign  of  Edward  L  It  is 
conferred  afresh  upon  each  heir-apparent,  while  the  eldest  son  of  the 
reigning  sovereign  becomes  by  birth  Duke  of  Cornwall,  pursuant  to  the 
patent  of  Edward  iii.  in  1337  (see  Cornwall,  Duchy  of).  35  Geo.  iii. 
0. 125  (1795),  provides  for  the  making  out  of  a  plan  of  the  establishment 
of  future  heirs-apparent,  and  for  the  payment  of  the  annual  expenses, 
and  the  making  out  of  quarterly  accounts.  By  sec.  7,  creditors  of  the 
heir-apparent  are  required  to  send  particulars  of  their  debt  to  the  office 
of  his  treasurer,  within  ten  days  after  the  expiration  of  the  quarter  in 
which  the  demand  accrued,  and  the  payment  of  the  debt  is  forbidden  if 
this  provision  be  not  complied  with,  the  debt  further  being  barred,  and 
all  securities  given  for  it  void ;  but  the  officer  neglecting  or  refusing  to 
insert  the  debt  in  his  quarterly  account  is  rendered  liable  for  it.  No 
action  (s.  8)  is  to  be  brought  at  law  or  in  equity  against  the  heir- 
apparent  in  his  own  name,  in  respect  of  any  debt  or  demand,  or  of  any 
security  given  for  it ;  but  (s.  9)  an  action  may  be  commenced,  within 
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three  months  of  the  delivery  of  the  particulars  of  the  debt,  against  the 
treasurer,  or  other  officer  to  whom  they  have  been  delivered,  as 
defendant.  No  execution,  however,  is  to  be  levied  against  the  officer, 
the  debt  being  a  charge  on  the  heir-apparent's  funds  (see  26  &  27  Vict. 
c.  1,  and  52  &  53  Vict.  c.  35). 


(B)  ECCLESIASTICAL. 

(a)  The  Historical  Origin  of  the  Welsh  Church,  and  its 
Incorporation  with  the  Church  of  England. 

The  sole  four  existing  Welsh  Sees,  namely,  Bangor,  St.  Asaph  (or 
Llanelwy),  St.  David's  (properly  described  as  Menevia),  and  LlandafF,  can 
all  be  traced  as  existing  from  the  sixth  or  seventh  centuries.  Originally 
this  Church  was  absolutely  independent  of,  and  hostile  to,  the  Church  of 
England,  as  it  both  denied  its  jurisdiction  and  differed  from  the  Western 
Church  on  certain  points  of  discipline.  Its  isolation  was,  however,  not 
permanently  maintained.  Long  before  the  date  of  the  Norman  Conquest, 
Welsh  bishops  had  been  consecrated  by  English  ones,  and  the  Welsh  Church 
had  conformed  to  the  Western  use  on  the  points  which  had  divided  it  from 
the  Western  Church. 

At  the  same  time,  the  Welsh  Church  preserved  a  complete  independence 
of  the  jurisdiction  of  the  See  of  Canterbury,  whose  archbishops  never 
asserted  any  real  claim  to  jurisdiction  over  Wales  until  after  the  Norman 
Conquest,  and  the  settlement  of  Norman  adventurers  upon  the  marches. 

After  this  period  rapid  encroachments  were  made  on  the  liberties  of  the 
Celtic  Church.  Norman  bishops  were  appointed  to  Welsh  Sees,  and  the 
Archbishop  of  Canterbury  claimed  to  treat  Welsh  bishops  in  all  respects  as 
suffragans  of  the  See  of  Canterbury  j  while  a  claim,  raised  several  times 
during  the  twelfth  and  thirteenth  centuries,  on  the  part  of  St.  David's  to  be 
an  independent  archbishopric,  was  finally  rejected  by  Peckham,  Archbishop 
of  Canterbury,  at  his  visitation  of  that  See  after  the  final  conquest  of  Wales 
by  Edward  L  in  1284.  (See  the  letter  of  the  Welsh  Prince  to  Innocent  iii., 
Haddan  and  Stubbs,  Eccl.  Documents,  vol.  i.  pp.  431,  432,  in  which  it  is 
stated  that  the  subjection  of  the  Welsh  Church  (Ecclesia  Walensica)  to  the 
power  of  England  and  Canterbury  was  effected  per  regiam  violentiam  et  non 
de  ratione  vel  apostolicce  sedis  audoritate.) 

The  effect  of  the  conquest  of  Wales  by  Edward  i.  was  practically  to 
complete  the  unification  of  the  Welsh  and  English  Churches.  Arch- 
bishop Peckham  at  the  time  expressed  the  wish  that  the  Church  of  Wales 
should  preserve  its  ancient  liberties.  Some  slight  distinctions  between 
Welsh  and  English  ecclesiastical  customs  long  survived.  As,  however,  the 
Welsh  dioceses  were  subject  to  the  Metropolitan  Court  of  Canterbury,  and  the 
canon  law  which  it  administered,  these  distinctions  must  not  be  exaggerated, 
and  from  the  lawyer's  point  of  view  they  are  of  the  smallest  importance. 
Anyway,  the  question  is  one  of  historical  more  than  of  legal  interest ;  for  in 
Bunbury  v.  Hewson,  1849,  3  Ex.  558,  it  was  practically  determined  that  the 
effect  of  the  Wales  Act,  1535-6,  27  &  28  Hen.  Viii.  c.  26,  was  to  extend  the 
ecclesiastical  laws  and  customs  of  England  into  Wales.  It  may  be  observed 
that  the  constitutions  of  1268,  Ottobon,  to  which  the  case  refers,  themselves 
claim  to  apply  to  Wales  (Athon,  p.  79). 

The  Ecclesiastical  Commissioners  Act,  1836,  united  the  Sees  of  Bangor 
and  St.  Asaph,  but  a  later  Act,  known  as  the  Bishopric  of  Manchester  Act, 
1847,  10  &  11  Vict.  c.  108,  in  pursuance  to  the  report  of  a  Royal  Commission, 
prevented  this  provision  from  taking  effect. 
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The  Law  as  to  the  Knowledge  of  Welsh  as — (1)  A  Necessary 
Qualification  in  the  Holder  of  a  Welsh  Benefice;  (2)  The 
Use  of  the  Welsh  Language  in  the  Eeligious  Services  in 
the  Established  Church  in  Wales. 

The  question  of  the  use  of  the  Welsh  language  in  divine  worship 
only  became  important  after  the  Eeformation.  Latin,  of  course,  was 
before  that  time  the  language  of  divine  worship.  Three  of  the  Welsh 
dioceses  adopted  the  service  known  as  the  Sarum  use,  though  in  the 
diocese  of  St.  David's  it  was  subject  to  some  modifications.  The  diocese 
of  Bangor  had  an  independent  use.  It  became,  however,  a  complaint  in 
Wales  after  the  Norman  Conquest  that  benefices  were  given  to  clerics 
ignorant  of  the  Welsh  language  (Hadda  and  Stubbs,  Ecclesiastical  Docu- 
ments, I.  pp.  431,  432).  The  legality  of  the  appointments  was  supposed 
in  the  Middle  Ages  to  be  governed  by  the  following  provision  in  the 
canon  law,  which  is  still  in  force.  Decretal  Greg,  ix.,  Lib.  1,  Tit.  xxxi. 
c.  14  : — "  Quoniam  in  plerisque  partibus  infra  eandem  civitatem  atque 
diocesim  permixti  sunt  populi  diversarum  linguarum,  habentes  sub  una 
fide  diversus  ritus  et  mores  districte  praecipimus  ut  pontifices  hujus  modi 
civitatum  seu  diocsesium  provideant  viros  idoneos  qui  secundum  diversi- 
tates  rituum  et  linguarum  divina  illis  officia  celebrent  et  sacramenta 
ministrent  instruendo  eos  verbo  pariter  et  exemplo."  This  provision, 
if  occasionally  ignored  in  practice  and  obviated  by  dispensations,  was 
unquestionably  applied  even  in  the  case  of  bishoprics  in  regard  to  persons 
ignorant  of  the  Welsh  language  (for  an  instance  see  Calendar  of  State 
Papers,  "  Papal  Letters,"  vol.  iv.  p.  25),  and  is  still  the  law  of  the  land. 

The  Eeformation,  which  introduced  the  vernacular  language  into 
Church  worship,  naturally  raised  the  question  of  the  use  of  the  Welsh 
language  in  religious  worship  in  an  acute  form.  No  provision  in  regard 
to  its  use  was  made  in  the  first  three  Acts  of  Uniformity  (2  &  3  Edw.  vi. 
c.  1 ;  5  &  6  Edw.  vi.  c.  1 ;  1  Eliz.  c.  2),  but  provision  was  made  in  the 
matter  by  the  Bible  and  Prayer-Book  (Wales)  Act,  1562-1563,  5  Eliz. 
c.  28).  This  Act  directed  that  the  Bible  and  Book  of  Common  Prayer 
should  be  translated  into  the  British  or  Welsh  tongue  under  the  direc- 
tion of  the  Bishops  of  Hereford  (whose  diocese  included  a  considerable 
part  of  Wales),  St.  Asaph,  Bangor,  and  Llandaff;  and  that  from  a  day 
mentioned  in  the  Act  "  the  whole  of  the  divine  service  should  be  used 
and  said  by  the  curates  and  ministers  throughout  the  dioceses  where 
the  same  is  now  used  in  the  said  British  or  Welsh  tongue."  The  same 
Act  provides  for  the  provision  of  a  Welsh  Bible  and  Prayer-Book  for 
every  church  in  Wales,  to  enable  those  who  understand  or  wish  to 
learn  English.  In  the  Act  of  Uniformity  of  1662,  14  Chas.  ii.  c.  4, 
s.  23,  a  provision  is  made  in  practically  the  same  terms  as  in  the 
last-mentioned  Act  for  the  translation  by  the  Bishops  of  Hereford, 
St.  David's,  St.  Asaph's,  and  Bangor,  of  the  Prayer-Book  authorised 
by  that  Act  before  May  1, 1665.  And  it  is  provided  that  from  and  after 
the  imprinting  and  publishing  of  the  said  book  so  translated,  the  "  whole 
divine  service  shall  be  used  and  said  by  the  ministers  and  curates 
throughout  all  Wales  within  the  said  dioceses  where  the  Welsh  tongue 
is  commonly  used  in  the  British  or  Welsh  tongue."  The  section  also 
provides  as  the  former  Act  for  an  English  Prayer-Book  for  Welsh 
churches.  The  Pluralities  Act,  1838, 1  &  2  Vict.  c.  106,  s.  104,  provides 
that  within  the  several  dioceses  of  St.  Asaph,  Bangor,  Llandaff,  and 
St.  David's,  it  shall  and  may  be  lawful  for  the  bishop,  if  he  shall  think 
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fit,  to  refuse  institution  or  licence  to  any  spiritual  person  who  after  due 
examination  and  inquiry  shall  be  found  unable  to  preach,  administer 
the  sacraments,  perform  other  pastoral  duties,  and  preach  in  the  Welsh 
language,  subject  to  an  appeal  in  one  month  to  the  Archbishop  of 
Canterbury.  Any  rights  which  the  inhabitants  of  the  said  four  Welsh 
dioceses  by  law  possessed,  of  entering  a  caveat  against,  or  objecting  in 
due  course  of  law  to  the  institution,  collation,  or  licence  of  any  spiritual 
person,  or  of  proceeding  to  procure  the  deprivation  of  such  person,  were 
saved.  Similar  power  was  given  to  the  bishop  where,  owing  to  ignor- 
ance of  Welsh  by  the  incumbent,  the  present  duties  of  his  benefice  were 
inefficiently  discharged  (s.  105). 

The  Pluralities  Act  Amendment  Act,  1885,  48  &  49  Vict.  c.  54, 
defines  "  ecclesiastical  duties  "  in  the  Pluralities  Act  and  this  Act  as 
comprising  such  ministrations  (not  being  more  than  one  service  every 
Sunday)  in  the  Welsh  language  as  the  bishop  of  the  diocese  shall  direct 
to  be  performed,  provided  that  due  provision  be  made  for  the  English- 
speaking  portion  of  the  population. 

The  legislation  on  the  subject  prior  to  6  &  7  Will.  iv.  c.  77,  and 
1  &  2  Vict.  c.  106,  was  considered  in  two  cases — Albany  v.  The  Bishop  of 
St.  Asaph,  and  Dr.  Bowlegs  Case. 

Albany  v.  The  Bishop  of  St.  Asaph,  1585,  Cro.  Eliz.  119,  was  an  action  on  a 
quare  impedit.  The  bishop  in  this  case  refused  to  institute  the  presentee  of 
the  plaintiff  to  the  living  of  Whittington,  because  the  parishioners  understood 
not  Enghsh  and  the  presentee  could  not  speak  Welsh.  All  the  justices  in 
this  case  held  that  ignorance  of  Welsh  was  under  the  Act  of  Elizabeth,  though 
not  at  the  common  law,  a  good  ground  of  refusal  to  institute.  (They,  how- 
ever, considered  that  the  Act  of  Elizabeth  was  a  private  Act,  and  ought  to 
have  been  specifically  pleaded.  The  Act,  however,  is  printed  as  a  public 
statute.)  In  the  course  of  the  argument  counsel  on  behalf  of  the  patron 
urged  that  the  incumbent  might  satisfy  the  Act  by  keeping  a  curate  to  read 
the  service  in  Welsh,  or  might  learn  the  Welsh  language ;  but  both  arguments 
were  disregarded. 

Dr.  Bowleses  Case  was  a  suit  instituted  in  1773  by  the  local  churchwardens 
as  representing  the  parishioners  of  Trefdraeth  for  the  deprivation  of  Dr.  Bowles, 
who  had  been  collated  to  that  living  by  a  former  bishop  of  Bangor,  Dr. 
Egerton.  This  case  is  not  noted  in  any  law  report,  nor  is  it  referred  to  in 
the  text-books  on  ecclesiastical  law.  It  exists,  however,  in  MS.  in  the  British 
Museum,  and  as  it  is  the  only  case  in  which  proceedings  were  taken  not  by 
the  bishop,  but  by  the  parishioners,  a  brief  statement  of  the  facts  and  judg- 
ment may  be  given.  The  action  appears  to  have  been  commenced  in  the 
Consistory  Court  of  Bangor,  and  to  have  been  transferred  by  letters  of  request 
to  the  Court  of  Arches,  which  sat  to  hear  the  case  at  Llangefni  in  Anglesea. 
The  Dean  of  Arches  held  that  both  on  the  canon  and  statute  law,  and  the 
24th  Article  of  the  Church  of  England,  Welsh-speaking  incumbents  should 
be  appointed  to  Welsh-speaking  parishes,  and  that  an  ignorance  of  the  Welsh 
language  was  a  good  ground  of  refusal  to  institute.  He  doubted,  however, 
whether,  after  institution,  induction,  and  complete  possession,  such  ignorance 
was  a  sufficient  cause  of  deprivation ;  and  on  the  evidence  he  came  to  the 
conclusion  that  he  could  not  deprive  Dr.  Bowles.  He  refused,  however,  to 
give  him  costs.  With  regard  to  this  judgment  it  may  be  remarked  that  a 
breach  of  the  various  statutes,  ordering  the  use  of  the  Welsh  Prayer-Book 
in  Wales  by  a  Welsh  clergyman,  is  an  ecclesiastical  offence,  similar  to  a 
refusal  in  England  to  use  the  English  Prayer-Book,  which  last  is  a  good 
ground  for  deprivation  {Cawdrey's  Case,  1591,  5  Co.  Rep.  1st  part).  See 
Ecclesiastical  Discipline.  Further,  a  clergyman  linguistically  incompetent 
to  perform  his  ecclesiastical  duties  as  prescribed  under  the  Act  of  Uniformity, 
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is  illiterate,  and  as  such  may  be  deprived  (Colt  v.  Bishop  of  Coventry,  1617, 
1  Hob.  148,  149).  It  is  therefore  exceedingly  doubtful  whether  a  sentence 
of  deprivation  would  not  now  be  passed  in  such  a  case. 

Proceedings  for  deprivation  must,  however,  now  be  taken  under  the 
Church  Discipline  Act,  1840,  and  would  be  subject  to  the  veto  of  the  bishop. 
In  any  case,  the  archdeacon  or  other  person  to  whom  the  duty  fell  could 
legally  refuse  to  induct,  and  the  churchwardens  would  be  justified  in  lodging 
a  caveat  against  institution  and  induction,  though  in  the  latter  case  it  is  not 
clear  that  the  bishop  would  be  bound. 

There  seems  no  reason  to  suppose  that  the  Act  of  Elizabeth,  and  the 
provisions  in  the  Caroline  Act  of  Uniformity,  do  not  apply  to  the  Welsh 
cathedrals,  where  the  majority  of  the  inhabitants  in  the  district  speak  Welsh. 
In  fact  the  language  of  the  Acts  distinctly  points  to  the  contrary,  and  there- 
fore a  knowledge  of  Welsh  would  seemingly  be  requisite  on  the  part  of 
canons  who,  under  the  Canons  of  1603  or  the  Cathedral  Statutes,  have  to 
preach  or  to  perform  other  duties  in  the  Welsh  language.  (As  to  duties  of 
canons,  see  article  Dean  and  Chapter.)  In  such  cathedrals  the  services 
should,  under  the  Act  of  Uniformity,  be  conducted  in  the  Welsh  language. 

Whatever  may  have  been  the  case  in  the  Middle  Ages,  it  is  not  probable 
that  the  Courts  would  now  hold  that  a  bishop  or  archdeacon  in  Wales  must 
necessarily  be  acquainted  with  the  Welsh  language,  although  it  is  right  that 
they  should  be  acquainted  with  it,  and  a  bishop  cannot  perform  all  the 
duties  required  from  him  by  the  law  without  a  knowledge  of  it. 

To  pass  to  the  later  statutes,  it  was  held  in  Marquis  of  Abergavenny 
V.  Bishop  of  Landaff,  1888,  20  Q.  B.  D.  464,  that  the  due  examination 
and  inquiry  mentioned  in  sec.  104  of  the  Pluralities  Act  (see  ante) 
means  examination  and  inquiry  as  to  the  clergyman's  knowledge  of 
Welsh,  and  not  as  to  the  language  and  requirements  of  the  parish, 
and  that  under  the  statute  the  bishop  has  an  absolute  discretion  as 
to  the  mode  of  ascertaining  those  requirements,  and  is  not  bound  to 
hold  a  formal  inquiry  of  a  judicial  character,  nor  to  hear  the  patron  of 
the  living  or  the  clergyman.  It  may  be  added  that  the  view  has  been 
expressed  that  under  48  &  49  Vict.  c.  54,  s.  2,  only  one  Welsh  service 
on  a  Sunday  can  be  required.  It  seems,  however,  doubtful  whether  in 
places  where  Welsh  is  commonly  spoken,  it  would  be  sufficient  to 
override  the  direct  provisions  of  the  Act  of  Uniformity.  It  is  more 
probable  that  it  would  be  construed  only  to  authorise  Welsh  services 
in  places  where  the  majority  of  the  parishioners  speak  English  and  the 
minority  employ  the  vernacular. 

Owing  to  the  decision  in  Jones  v.  Jelf  1863,  8  L.  T.  K  S.  399,  the 
Act  26  &  27  Vict.  c.  82,  was  passed  to  make  provision  for  services  in 
the  English  language  in  the  Welsh-speaking  parts  of  Wales.  This  Act 
enables  the  bishop,  on  the  request  of  ten  inhabitants,  to  authorise  a 
clerk  and  chapel  for  such  purpose,  but  such  chapel  without  the  consent 
of  the  incumbent  is  not  to  be  a  parochial  chapel. 

(c)  The  Cathedral  Churches  of  Wales. 

The  cathedraVchurches  of  Wales  were  originally  Celtic  monasteries. 
As  a  result  of  the  Latin  influences  which  the  Norman  Conquest  intro- 
duced into  Wales,  they  were  in  the  main  assimilated  to  English 
cathedral  churches  of  the  old  foundation.  A  trace  of  the  former  state 
of  things,  however,  survived  in  the  fact  that  the  Welsh  bishops  were 
all  recognised  as  the  heads  of  their  respective  chapters,  and  that  in 
the  cathedral  churches  of  St.  David's  and  Landafif'  the  office  of  dean,  apart 
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from  that  of  bishop,  did  not  exist  prior  to  the  year  1840,  the  precentor 
or  chanter  at  the  former  cathedral  and  the  archdeacon  of  Llandaff  (who 
was,  however,  also  styled  dean)  at  the  latter,  presiding  at  the  meetings 
of  the  chapter  during  the  vacancies  of  the  See.  By  3  &  4  Vict.  c. 
113,  s.  1,  it  is  provided  that  the  precentor  of  St.  David's  Cathedral 
shall  be  styled  dean  (see  article  Dean  and  Chapter).  This  Act,  and 
4  &  5  Vict.  c.  39,  was  not  applied  to  the  cathedral  churches  of  Bangor 
and  St.  Asaph.  The  Welsh  Cathedrals  Act,  1843,  6  &  7  Vict.  c.  77, 
deals  with  all  the  Welsh  cathedrals.  This  Act  extends  3  &  4  Vict. 
c.  113,  and  4  &  5  Vict.  c.  39,  to  St.  Asaph  and  Bangor,  subject  to 
its  special  provisions.  Sec.  2  provides  for  the  establishment  of  four 
residentiary  canonries  at  the  four  Welsh  cathedrals,  and  sec.  3  annexes 
two  of  such  canonries  to  the  two  archdeaconries  in  the  diocese.  Sec.  4 
contains  a  remarkable  provision.  It  declares  that  the  rights  and 
powers  of  the  deans  and  canons  residentiary  of  the  Welsh  cathedral 
churches  shall  be  similar  to  those  of  the  deans  and  chapters  of  the 
cathedrals  of  the  new  foundation  in  England.  This  provision  is  incom- 
patible with  the  statutes  and  position  of  those  cathedral  churches,  and 
may  give  rise  in  practice  to  great  difficulties. 

Sec.  4  provides  for  houses  of  residence  at  St.  Asaph,  Bangor,  and 
Landaff.  Sec.  11  deals  with  the  proceeds  of  the  funds  of  the  suspended 
canonries,  which  are  to  be  paid  over  to  the  Ecclesiastical  Commissioners, 
and  to  be  employed  in  (s.  12)  making  provision  for  Welsh  clergymen  in 
London,  and  (s.  12)  upon  St.  David's  College,  Lampeter.  The  Cathedral 
Amendment  Act,  1873,  36  &  37  Vict.  c.  37,  applies  to  the  Welsh 
Cathedrals  (see  also  article  Dean  and  Chapter). 

[Authorities. — W.  B.  Clive,  History  of  Ludlow ;  Wylie,  History  of 
the  Court  of  the  Marches ;  0,  M.  Edwards,  Hanes  Cymru ;  Wales, 
"  Story  of  the  Nations  "  series ;  John  Ehys,  Celtic  Britain ;  Henry  Owen, 
Pembrokeshire,  i.  and  ii. ;  Hubert  Lewis,  Ancient  Laws  of  Wales ;  Brut 
y  Tywysogion,  Gwenogvryn  Evans;  Seebohm,  Tribal  System  in  Wales; 
Beport  on  Administration  of  Justice  in  Wales,  1821 ;  Beport  of  the 
Welsh  Land  Commission  ;  Jones's  History  of  Breconshire  ;  Eice  Vaughan, 
Fractica  Wallice,  1672;  Stephen's  Commentaries;  H.  S.  Milman  in 
Archeologia;  Judge  David  Lewis  in  Cymmrodor  Magazine,  1897  ;  Jones's 
Considerations  on  Tllegality  and  Impropriety  of  preparing  Clergymen 
unacquainted  with  the  Welsh  Language,  1878 ;  College  Histories,  Uni- 
versity of  Wales,  hy  W.  Lewis  Jones;  Statutes  relating  to  Wales,  by 
Ivor  Bown ;  Newell's  History  of  the  Welsh  Church  ;  Willis  Bund,  Celtic 
Church  of  Wales  ;  Stubbs  and  Haddan,  Ecclesiastical  Documents,  vol.  i. ; 
Gibs.  Cod.  ;  Phillimore,  Ecclesiastical  Law,  2nd  ed.] 

Wapentake. — This  word  was  an  old  equivalent  of  the  more 
familiar  "  hundred,"  and  signified  a  subdivision  or  district  of  a  county. 
It  appears  to  be  of  Scandinavian  origin,  the  Norse  vapnatak  being 
cognate  with  the  English  weapon-take.  Originally  it  had  reference 
to  an  assembly  of  men  for  purposes  of  military  defence,  and  subse- 
quently to  the  district  which  they  represented.  How  the  change  in 
meaning  came  about  is  not  perhaps  difficult  to  understand,  but  it 
cannot  be  ascertained  with  any  approach  to  definiteness.  When  the 
term  wapentake  had  acquired  its  territorial  significance,  it  stood  for 
the  union  of  a  number  of  townships  for  the  purpose  of  judicial  adminis- 
tration, peace,  and  defence.  It  occurs  rather  late  in  Anglo-Saxon  records, 
and  as  it  is  only  found  in  the  Anglian  districts  of  Yorkshire,  Lincolnshire, 
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Nottinghamshire,  Derbyshire,  Eutland,  and  Leicestershire,  it  may  have 
been  a  relic  of  the  Danish  occupation.  Like  the  hundred,  the  wapen- 
take no  longer  exists  as  a  distinct  division  of  a  county,  at  any  rate 
for  any  purpose  of  local  government,  though  the  name  is  still  used  to 
describe  a  distinct  district  (see  Hundred;   Hundred   Court;  Hun- 

DREDORS). 

[Authorities. — Stubbs,  Const.  Hist,  of  England,  ed.  1874,  vol.  i.  p.  96 ; 
Skeat,  Etymol.  Did.  p.  695.] 
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1.  Historical. — In  the  time  of  Grotius  war  was  still  carried  on  with 
a  barbarity  which  was  revolting  to  the  humanitarian  views  which  had 
grown  up  with  the  Eeformation,  though  just  the  wars  of  the  Eeformation 
were  among  the  worst  (see  International  Law). 

The  rise  of  a  more  humane  law  of  war  is  closely  connected  with  the 
improvement  in  the  means  and  methods  of  war,  in  other  words,  with  the 
rise  of  war  as  an  art. 

The  first  great  change  came  with  the  introduction  of  the  use  of 
gunpowder.  Buckle  in  his  History  of  Civilisation  in  Englatid,  thus 
admirably  describes  the  growth  of  a  new  order  of  things  under  its 
influence:  "According  to  the  old  system  a  man  had  only  to  possess 
what  he  generally  inherited  from  his  father,  either  a  sword  or  a  bow, 
and  he  was  ready  equipped  for  the  field.  According  to  the  new  system, 
new  means  were  required,  and  the  equipment  became  more  costly  and 
more  difficult.  First  there  was  the  supply  of  gunpowder,  then  there 
was  the  possession  of  muskets,  which  were  expensive  weapons,  and 
considered  difficult  to  manage.  Then,  too,  there  were  other  contrivances 
to  which  gunpowder  naturally  gave  rise,  such  as  pistols,  which  are  said 
to  have  been  invented  early  in  the  sixteenth  century,  bombs,  mortars, 
shells,  mines,  and  the  like.  All  these  things  by  increasing  the  com- 
plication of  the  military  art  increased  the  necessity  of  discipline  and 
practice;  while  at  the  same  time  the  change  that  was  being  effected 
in  the  ordinary  weapons  deprived  the  great  majority  of  men  of  the 
possibility  of  procuring  them  "  (1  ch.  iv.). 

To  suit  these  altered  circumstances,  a  new  system  grew  up  of  training 
bodies  of  men  for  the  sole  purpose  of  war,  thus  "  it  was  that  there  arose 
standing  armies ;  the  first  of  which  were  formed  in  the  middle  of  the 
fifteenth  century,  almost  immediately  after  gunpowder  was  generally 
known.     Thus,  too,  there  arose  the  custom  of  employing  mercenary 
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troops,  of  which  we  find  a  few  earlier  instances,  though  the  practice 
was  not  fully  established  until  the  latter  part  of  the  fourteenth  century  " 
(iind.). 

In  the  time  of  Henry  viii.  the  soldiery  were  notorious  for  "  their 
abominable  insubordination  and  disobedience  to  their  chiefs.  Except 
where  the  stern  King  was  himself  present  to  impose  discipline  by  the 
power  of  the  sword,  the  English  hosts  of  the  early  sixteenth  century 
tended  to  become  unruly  mobs  at  the  first  failure  or  the  approach  of 
discomfort.  In  1512,  Dorset's  unfortunate  expedition  to  Spain  was 
entirely  wrecked  by  mutiny ;  the  soldiers  grumbled  at  the  bad  food,  at 
the  inactivity  of  their  Spanish  allies,  at  the  lack  of  beer,  '  because  they 
had  liever  for  to  drink  beer  than  wines  and  cider,  for  hot  wines  doth 
harm  them  and  cider  doth  cast  them  into  sickness.'  A  strike  of  the 
strangest  kind  broke  out ;  the  men  refused  to  march  out  of  St.  Sebastian 
unless  their  pay  was  increased  from  sixpence  to  eightpence  a  day. 
Shortly  after,  the  astonishing  spectacle  was  seen  of  a  whole  army 
deserting  en  masse.  The  soldiers  seized  shipping,  baked  a  week's  bis- 
cuits, threatened  with  death  the  officers  who  endeavoured  to  stay  their 
departure,  and  sailed  off  for  England." 

"  Henry  also  endeavoured^;  to  introduce  a  regular  uniform  for  the 
whole  army,  though  the  practice  was  not  really  established  for  a  cen- 
tury after  his  death.  This  regulation  clothing  was  to  consist  of  a  blue 
coat  guarded  with  red,  and  a  pair  of  breeches  with  the  right  leg  red  and 
the  left  leg  blue,  the  latter  having  a  red  stripe  three  inches  broad  along 
the  outer  seam."  (Traill,  Social  England,  vol.  iii.  p.  74 ;  see  also  Oman, 
The  Art  of  War). 

The  influence  of  improvements  in  the  art  of  war  in  the  humanising 
of  society  was  soon  visible.  "  The  regular  troops  being  from  their  dis- 
ciplinemore  serviceable  against  the  enemy,  and  also  more  immediately 
under  the  control  of  the  Government,  it  naturally  followed  that  as  their 
merits  became  understood,  the  old  militia  should  fall  first  into  disrepute, 
then  be  neglected,  and  then  sensibly  diminish.  At  the  same  time  this 
diminution  in  the  number  of  undisciplined  soldiers  deprived  the  country 
of  a  part  of  its  warlike  resources,  and  therefore  made  it  necessary  to  pay 
more  attention  to  the  disciplined  ones,  and  to  confine  them  more 
exclusively  to  their  military  duties.  Thus  it  was  that  a  division  was 
broadly  established  between  the  soldier  and  the  civilian,  and  there 
arose  a  separate  military  profession  which,  consisting  of  a  comparatively 
small  number  of  the  total  amount  of  citizens,  left  the  remainder  to  settle 
in  some  other  pursuit.  In  this  way  immense  bodies  of  men  were 
gradually  weaned  from  their  old  warlike  habits,  and  being,  as  it  were, 
forced  into  civil  life,  their  energies  became  available  for  the  general 
purposes  of  society,  and  for  the  cultivation  of  those  arts  of  peace  which 
had  formerly  been  neglected."  (Buckle,  History  of  Civilisation  in 
England,  vol.  i.  c.  iv.) 

Keference  should  be  made  to  the  article  International  Law  as  to 
the  influence  of  Grotius's  Be  jure  belli  ac  pacis  on  the  development  of 
law  generally  between  States.  The  biographers  of  Grotius  record  in 
what  high  esteem  both  Gustavus  Adolphus,  the  greatest  military  com-^ 
mander  of  his  age,  and  his  famous  minister,  Oxenstiern,  held  Grotiua 
and  this  book,  which  is  said  to  have  been  found  after  the  death  of 
Gustavus  in  the  royal  tent  among  the  books  he  most  prized  (Butler,. 
Life  of  Grotius,  London,  1826,  p.  167). 

With  the  growth  of  standing  armies  necessarily  followed  a  tendency 
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to  restrict  operations  of  war  to  the  armies  engaged.  In  England  as  early 
as  Magna  Carta  the  persons  and  property  of  non-combatant  enemies 
were  respected,  provided  English  merchants  who  happened  to  be  in  the 
country  at  war  with  England  and  their  property  were  also  safe  (s.  48), 
and  England  was  no  doubt  not  an  exception.  On  the  other  hand,  private 
property  situate  at  the  very  seat  of  war  was  not  respected  until  com- 
paratively recent  times.  Invading  armies  lived  by  foraging  and  pillage 
in  the  invaded  country,  and  this  continued  until  the  practice  of  com- 
pounding for  plunder  by  a  sum  of  money  eventually  grew  into  systematic 
requisition. 

Napoleon  placed  the  levying  of  contributions  and  requisitions  in  the 
hands  of  the  commander-in-chief  exclusively,  except  for  food  supplies, 
transport  material,  and  shoes,  and  these  could  only  be  levied  by  generals 
of  division. 

The  right  of  seizure  in  kind,  though  regulated,  nevertheless  exists, 
and  G.  F.  Martens's  summary  of  the  law  on  this  subject,  though  written 
in  Napoleonic  times,  is  still  correct  when  military  interest  or  necessity  is 
concerned.  "  The  conqueror,"  said  Martens,  "  has  a  right  to  seize  on  all 
the  property  of  the  enemy  that  comes  within  his  power ;  it  matters  not 
whether  it  be  immovable  or  movable.     These  seizures  may  be  made — 

(1)  in  order  to  obtain  what  he  demands  as  his  due  or  as  an  equivalent ; 

(2)  to  defray  the  expenses  of  the  war ;  (3)  to  force  the  enemy  to  an 
equitable  peace ;  (4)  to  deter  him,  or  by  reducing  his  strength,  hinder 
him  from  repeating  in  future  the  injuries  which  have  been  the  cause  of 
the  war.  And  with  this  last  object  in  view,  a  Power  at  war  has  a  right 
to  destroy  the  property  and  possessions  of  the  enemy  for  the  express 
purpose  of  doing  him  mischief.  However,  the  modern  laws  of  war  do 
not  permit  the  destruction  of  anything  except — (1)  such  things  as  the 
enemy  cannot  be  deprived  of  by  any  other  means  than  those  of  destruc- 
tion, and  which  it  is  at  the  same  time  necessary  to  deprive  him  of; 

(2)  such  things  as,  after  being  taken,  cannot  be  kept,  and  which  might, 
if  not  destroyed,  strengthen  the  enemy, — thus  it  is  lawful  to  raze  fort- 
resses, sink   vessels,  sink  or   spike   cannon,  blow  up  magazines,  etc.; 

(3)  such  things  as  cannot  be  preserved  without  injury  to  the  mili- 
tary operations ;  and  (4)  whatever  is  destroyed  by  way  of  retaliation " 
{Law  of  Nations,  trans,  by  Cobbett,  Lond.  1802,  p.  295). 

Motives  of  momentary  policy,  it  seems,  made  the  English  in  France 
in  1813,  the  army  of  the  United  States  during  the  Mexican  War,  and  the 
allied  forces  in  the  Crimea,  abstain  wholly  or  in  the  main  from  the  seizure 
of  private  property.  In  the  war  of  1870,  on  the  other  hand,  the  right 
of  levying  requisitions  was  put  in  force  with  more  than  usual  severity. 
As  we  have  said,  at  the  present  day  military  necessity  may  still  warrant 
acts  which  nothing  else  can  justify,  for  war  is  an  armed  struggle,  the 
object  of  which  is  to  break  the  will  of  the  adversary,  and  as  such  it 
justifies  in  principle  such  measures  as  are  necessary  to  secure  this  object 
(see  Hall,  International  Law,  5th  ed.,  1904,  pp.  430-433). 

"It  is  clear,"  says  Professor  Sidgwick,  "that  the  aim  of  a  moral 
combatant  must  be  to  disable  his  opponent,  and  to  force  him  to  sub- 
mission, but  not  to  do  him  (1)  any  mischief  which  does  not  tend 
materially  to  this  end,  nor  (2)  any  mischief  of  which  the  conduciveness 
to  the  end  is  slight  in  comparison  with  the  amount  of  the  mischief. 
Unfortunately  this  second  limitation  is  inevitably  so  vague  as  to  leave 
room  for  great  differences  of  opinion  as  to  its  proper  application; 
and,  moreover,  its  application  must  continually  vary  with  variations  in 
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the  art  of  war,  and  in  the  circumstances  and  prevailing  sentiments  of 
civilised  men"  {Elements  of  Politics,  Lond.  1897,  p.  287). 

[The  International  Conference  at  The  Hague  in  1907,  which  is  known 
as  the  Second  Peace  Conference  (see  the  article  Hague  Conference), 
resulted  in  the  framing  of  a  series  of  important  conventions  for  the  regu- 
lation and  amelioration  of  the  conditions  of  war  both  on  land  and  at  sea. 
Considerable  branches  of  the  international  law  and  usage  of  war  have 
been  codified  by  these  conventions  so  far,  at  any  rate,  as  the  signatory 
Powers  are  concerned.  The  conventions,  relating  to  land  warfare  are : 
(1)  Convention  relative  to  the  Opening  of  Hostilities,  the  effect  of  which 
is  stated  under  the  head  Declaration  of  War,  post,  p.  560  ;  (2)  Convention 
concerning  the  Laws  and  Customs  of  War  on  Land,  which  contains  in  an 
Annex,  Regulations  respecting  the  Laws  and  Custom,s  of  War  on  Land, 
The  subjects  treated  are  Belligerents,  Qualifications  of  Belligerents, 
Prisoners  of  War,  the  Sick  and  Wounded,  Hostilities,  Means  of  Injuring 
the  Enemy,  Sieges  and  Bombardments,  Spies,  Flags  of  Truce,  Capitula- 
tions, Armistices,  and  Military  Authority  over  the  Territory  of  the  Hostile 
State.  The  text  of  this  Convention  and  of  the  Annex  will  be  found  set 
out  at  the  end  of  this  article  {post,  p.  569);  (3)  Convention  respecting 
the  Rights  and  Duties  of  Neutral  Rowers  and  Rersons  in  War  on  Land, 
the  text  of  which  will  be  found  set  out  at  the  end  of  the  article  on 
Neutrality  {ante,  Vol.  IX.,  at  p.  620). 

A  Declaration  was  also  signed  under  which  the  contracting  Powers 
agree  to  prohibit  the  discharge  of  projectiles  and  explosives  from  balloons 
or  by  other  new  methods  of  a  similar  nature. 

The  Conventions  affecting  naval  warfare  are :  (1)  Convention  relative 
to  the  Status  of  Enemy  Merchant  Ships  at  the  Outbreak  of  Hostilities  ;  (2) 
Convention  relative  to  the  Conversion  of  Merchant  Ships  into  Warships;  (3) 
Convention  relative  to  the  Laying  of  Automatic  Submarine  Contact  Mines  ; 

(4)  Convention  respecting  Rombardments  by  Naval  Forces  in  Time  of  War  ; 

(5)  Convention  for  the  Adaptation  of  the  Principles  of  the  Geneva  Conven- 
tion to  Maritime  Warfare  ;  (6)  Convention  relative  to  Certain  Restrictions 
on  the  Exercise  of  the  Right  of  Capture  in  Maritime  War  ;  (7)  Convention 
relative  to  the  Establishment  of  an  International  Prize  Court ;  the  text  of 
this  Convention  will  be  found  set  out  at  the  end  of  the  article  on  Prize 
(or  Prize  of  War)  {ante,  Vol,  II.  p.  662) ;  (8)  Convention  respecting  the 
Rights  and  Duties  of  Neutral  Powers  in  Naval  War,  the  text  of  which 
is  set  out  at  the  end  of  the  article  on  Neutrality  {ante,  Vol.  IX. 
p.  625).] 

2.  Definition,  Relligerent  Right,  Enemy's  Property. — War  is  an  armed 
struggle  between  sovereign  States.  A  State  which  is  not  independent, 
that  is  to  say,  which  is  debarred  from  entering  into  relations  or  treaties 
with  a  foreign  State  of  its  own  free  will,  cannot  terminate  a  war  by  a 
treaty  without  the  concurrence  of  its  suzerain  (unless  the  latter  renounces 
its  suzerainty),  and  the  right  of  war  in  the  case  of  semi-sovereign  States 
must  be  limited  accordingly  (see  the  article  State). 

Thus  Art.  iv.  of  the  Convention  of  London  of  February  27,  1884, 
may  be  construed  as  a  limitation  upon  the  South  African  Republic's 
right  of  war.  The  position  of  States  under  the  suzerainty  of  Turkey 
is  exceptional.  Bulgaria,  when  attacked  by  Servia,  telegraphed  to  the 
Porte  (November  16,  1885),  "that  by  reason  of  her  state  of  vassalage 
she  had  not  the  right  to  declare  war  against  her  neighbours."  The  need 
of  this  disclaimer  has  been  questioned  [but  it  is  of  interest  in  the  light 
of  subsequent  events  and  the  declaration  of  independence  in  the  autumn 
of  1908]. 
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States  alone  are  entitled  to  enforce  the  rights  of  war  against  all  per- 
sons and  property.  They  are  bound  to  enforce  them  in  accordance  with 
the  rights  of  neutrals  (see  Neutrality)  and  the  law  due  to  a  law-abiding 
enemy.  Hostilities  by  a  State  against  pirates  or  filibusters  are  not  war, 
and  States  are  not  bound  to  treat  them  according  to  the  laws  of  war. 

The  character  of  belligerent  may  nevertheless  be  granted  to  armed 
forces  which  do  not  form  part  of  a  recognised  State  (see  the  article 
Belligerent). 

According  to  Bluntschli  {Modernes  Volkerrecht,  Nordlingen,  1872, 
art.  512),  the  quality  of  belligerent  is  recognised  in  armed  parties  who, 
without  having  received  from  an  already  existing  State  the  right  to 
engage  in  an  armed  contest,  have  organised  themselves  in  military 
fashion,  and  fight  in  good  faith  in  the  place  of  a  State  for  a  principle  of 
public  law  (see  the  article  Civil  War). 

The  old  divisions  of  wars  into  just  and  unjust)  wars,  public  wars, 
private  wars,  mixed  wars,  solemn  wars,  wars  "  non-solennelle,"  etc.,  are 
now  regarded  as  futile. 

War  supposes  a  wrong  to  be  redressed  or  injury  to  be  repaired,  but 
in  making  war  States  do  justice  to  themselves,  and  those  who  make  it 
are  sole  judges  of  the  right  and  wrong  involved.  Though  it  be  "  avowedly 
a  brutal  war  of  conquest,  undertaken  without  even  the  shadow  of  a  pre- 
text "  (Eivier,  Principes  du  Droit  des  Gens,  1896,  p.  201),  the  rules  of  war 
apply,  provided  it  be  "  carried  on  according  to  those  rules,  and  by  those 
whose  character  as  belligerents  is  recognised." 

The  only  kinds  of  war  which  must  be  distinguished  are  maritime 
warfare  and  that  carried  on  upon  land. 

3.  Declaration  of  War,  Prerogative  of  Crown. — See  Declaration  of 
War.  Under  the  British  Constitution,  it  is  the  prerogative  of  the  Crown 
to  declare  war  and  conclude  peace,  as  a  part  of  the  wider  prerogative 
of  the  Crown  to  conduct  the  foreign  relations  of  the  country  generally. 

"  The  King,"  says  Blackstone, "  has  the  sole  prerogative  of  making 
war  or  peace.  For  it  is  held  by  all  the  writers  on  the  law  of  nature  and 
nations  that  the  right  of  making  war,  which  by  nature  subsisted  in  every 
individual,  is  given  up  by  all  private  persons  that  enter  into  society,  and 
is  vested  in  the  sovereign  power ;  and  this  right  is  given  up,  not  only 
by  individuals,  but  even  by  the  intire  body  of  people  that  are  under  the 
dominion  of  a  Sovereign.  It  would  indeed  be  extremely  improper  that 
any  number  of  subjects  should  have  the  power  of  binding  the  supreme 
magistrate,  and  putting  him  against  his  will  in  a  state  of  war.  What- 
ever hostilities,  therefore,  may  be  committed  by  private  citizens,  the 
State  ought  not  to  be  affected  thereby.  .  .  .  And  wherever  the  right 
resides  of  beginning  a  national  war,  there  also  must  reside  the  right 
of  ending  it,  or  the  power  of  making  peace.  And  the  same  check 
of  parliamentary  impeachment  for  improper  or  inglorious  conduct,  in 
beginning,  conducting,  or  concluding  a  national  war,  is  in  general  suffi- 
cient to  restrain  the  ministers  of  the  Crown  from  a  wanton  or  injurious 
exertion  of  this  great  prerogative"  {Commentaries,  vol.  i.  p.  257). 

No  such  absolute  power  as  under  the  British  Constitution  is  given 
to  the  chief  magistrate  in  France  or  the  United  States. 

Under  the  French  constitutional  law  of  16th  to  18th  July  1875 
(art.  9),  the  President  of  the  Republic  cannot  declare  war  without  the 
previous  assent  of  the  two  Chambers ;  and  by  the  Constitution  of  the 
United  States  (1787),  art.  1,  s.  8,  it  is  Congress  {i.e.  the  two  Houses) 
which  has  "  power  ...  to  declare  war."    See,  too.  Proclamation. 
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[A  Convention  relative  to  the  Opening  of  Hostilities  was  concluded 
at  The  Hague  on  October  18,  1907.  After  premising  that  it  is  im- 
portant, in  order  to  ensure  the  maintenance  of  specific  relations,  that 
hostilities  should  not  commence  without  previous  warning,  and  that  it 
is  equally  important  that  the  existence  of  a  state  of  war  should  be 
notified  without  delay  to  neutral  Powers,  Article  I.  declares  that  the 
contracting  parties  recognise  that  hostilities  between  themselves  must 
not  commence  without  previous  and  explicit  warning  in  the  form  either 
of  a  reasoned  declaration  of  war  or  of  an  ultimatum  with  conditional 
declaration  of  war.  Article  II.  provides  that  the  existence  of  a  state 
of  war  must  be  notified  to  the  neutral  Powers  without  delay,  and  shall 
not  take  effect  in  regard  to  them  until  after  the  receipt  of  a  notifica- 
tion, which  may,  however,  be  given  by  telegraph.  Neutral  Powers, 
nevertheless,  cannot  rely  on  the  absence  of  notification  if  it  is  clearly 
established  that  they  were  in  fact  aware  of  the  existence  of  a  state  of 
war.  It  is  provided  by  Article  III.  that  Article  I.  shall  take  effect  in 
case  of  war  between  two  or  more  of  the  contracting  parties,  and  that 
Article  II.  is  binding  as  between  a  belligerent  Power  which  is  a  party 
to  the  Convention  and  neutral  Powers  which  are  also  parties  to  the 
Convention.] 

4.  Arms  and  Projectiles. — All  useless  cruelty  is  forbidden. 

[The  Regulations  respecting  the  Laws  and  Customs  of  "War  on  Land, 
which  form  the  Annex  to  The  Hague  Convention  of  1907,  concerning  the 
Laws  and  Customs  of  War  on  Land  (see  post,  p.  569),  lay  down  the 
proposition  that  the  right  of  belligerents  to  adopt  means  of  injuring 
the  enemy  is  not  unlimited  (Article  XXII.),  and  in  addition  to  the 
prohibitions  provided  by  special  Conventions  it  is  especially  forbidden 
to  employ  arms,  projectiles  or  material  calculated  to  cause  unnecessary 
suffering  (Article  XXIII.  (e))..] 

"  The  restrictions  put  upon  the  employment  of  certain  projectiles  by 
the  Declaration  of  St.  Petersburg  of  December  11,  1868,"  wrote  Rivier 
in  1896,  "are  now  of  very  little  value,  for  they  are  out  of  date,  and 
the  smallest  torpedo  in  legitimate  employment  has  in  another  way 
equally  terrible  effects,  and  balls  of  small  calibre  officially  in  use  to-day 
are,  it  is  said,  still  more  cruel "  (Frincipes  du  Droit  des  Gens,  p.  261). 

In  the  Declaration  of  St.  Petersburg,  in  1868,  the  European  Powers 
laid  down  that  it  would  be  "  contrary  to  the  laws  of  humanity  to  employ 
arms  which  render  death  inevitable,"  "  I  do  not  understand,"  says 
Professor  Sidgwick,  "  on  what  principle  this  is  laid  down,  since  death 
is  the  most  effectual  kind  of  disablement ;  and  if  the  process  that 
made  it  inevitable  also  made  dying  more  rapid,  without  making  it  more 
painful,  the  sufferings  of  a  battlefield  would  be  materially  diminished. 
And  international  morality  has  never  prohibited  such  wholesale  destruc- 
tion as  is  caused  by  mines  in  sieges  "  {Elements  of  Politics,  Lond.  1897, 
p.  268?i.). 

[Inspired  by  the  sentiments  which  found  expression  in  the  Declara- 
tion of  St.  Petersburg  of  1868,  and  being  desirous  of  renewing  The 
Hague  Declaration  of  July  29,  1899,  which  had  expired,  the  Powers 
assembled  at  the  Second  International  Peace  Conference  at  The  Hague 
in  1907,  declared  that  "  the  contracting  Powers  agree  to  prohibit,  for 
a  period  extending  to  the  close  of  the  Third  Peace  Conference,  the  dis- 
charge of  projectiles  and  explosives  from  balloons  or  by  other  new 
methods  of  a  similar  nature.  It  was  agreed  that  this  declaration  should 
be  binding  only  on  the  contracting  Powers  in  case  of  war  between  two 
VOL.  XIV.  36 


562  WAR 

or  more  of  them,  and  that  it  should  cease  to  be  binding  from  the 
time  when,  in  a  war  between  the  contracting  Powers,  one  of  the 
belligerents  is  joined  by  a  non-contracting  Power.] 

5.  Military  Occupation. — [Territory  is  regarded  as  occupied  when  it 
is  actually  placed  under  the  authority  of  the  hostile  army,  but  the 
occupation  extends  only  to  the  territory  where  such  authority  has  been 
established  and  can  be  exercised.]  Occupation  by  a  hostile  army  does 
not  of  necessity  affect  the  local  public  institutions  or  administration  of 
justice,  and  in  practice  the  occupying  authority  only  suspends  the  opera- 
tion of  laws  or  enforces  new  ones  where  required  by  military  necessity. 
Thus,  under  pressure  of  military  necessity  in  1870,  the  German  autho- 
rities abolished  conscription  in  the  occupied  French  provinces;  and 
the  inhabitants  were  forbidden,  under  penalties,  to  join  the  French 
army. 

Justice  should  be  administered  in  the  name  of  the  territorial 
Sovereign,  not  of  the  occupying  one.  In  1870  difficulties  occurred 
owing  to  there  being  neither  an  Emperor  recognised  by  the  inhabitants, 
nor  a  Republic  regularly  constituted  and  recognised  by  the  Germans ; 
but  these  were  accidental. 

Article  3  of  Brussels  Project  (see  Belligerent)  provided  that  the 
occupant  "  shall  maintain  the  laws  which  were  in  force  in  the  country  in 
time  of  peace,  and  shall  not  modify  them,  or  suspend  them,  or  displace 
them,  except  in  case  of  necessity ;  and  it  was  provided  by  Article  4 
that  officials  of  every  grade  who  consent,  upon  his  invitation,  to  con- 
tinue their  functions,  shall  enjoy  the  protection  of  the  occupant.  They 
shall  not  be  dismissed  or  subjected  to  any  disciplinary  punishment, 
unless  they  fail  to  carry  out  the  obligations  they  have  undertaken,  or 
delivered  over  to  justice,  unless  they  have  betrayed  them. 

[The  Hague  Convention  of  1907  concerning  the  Laws  and  Customs 
of  War  on  Land  provides  that  the  authority  of  the  legitimate  Power, 
having  in  fact  passed  into  the  hands  of  the  occupant,  the  latter  shall 
take  all  the  measures  in  his  power  to  restore  and  ensure,  as  far  as 
possible,  public  order  and  safety,  while  respecting,  unless  absolutely 
prevented,  the  laws  in  force  in  the  country  (Article  XLIIL).  Private 
property  must  be  respected,  and  pillage  is  prohibited  (see  ibid.,  Articles 
XLVL  and  XLVII).] 

The  inhabitants  of  occupied  territory  in  modern  warfare  cannot 
be  forced  to  do  anything  directly  hostile  to  their  own  authorities, 
Government,  or  State  (see  Article  36  of  the  Brussels  Project  ;  see, 
however,  Bequisitions  and  Contributions,  infra).  [Thus  a  belligerent 
is  forbidden  to  force  the  inhabitants  of  territory  occupied  by  it  to 
furnish  information  about  the  army  of  the  other  belligerent,  or  about 
its  means  of  defence  (Article  XLIV.  of  Hague  Convention,  1907).] 

Nor  may  they  be  compelled  to  take  an  oath  of  allegiance  to  the 
enemy  Sovereign  (see  Article  37  of  the  Brussels  Project,  and  Article 
XLV.  of  The  Hague  Convention,  1907  (post,  p.  576).  But  otherwise, 
the  inhabitants  of  occupied  territory,  who  do  not  submit  to  the  orders  of 
the  occupant,  may  be  compelled  to  do  so  (see  Manual  of  the  Institute 
(art.  45),  quoted  in  Bibliography).  [See  further,  as  the  exercise  of 
military  authority  over  the  territory  of  a  hostile  State  which  is  under 
military  occupation,  The  Hague  Convention,  1907,  concerning  the  Laws 
and  Customs  of  War  on  Land,  Section  III.,  Articles  XLII.-LVL, 
jaost,  p.  576.] 

6.  acquisitions  and  Contributions. — Requisitions  are  orders  given  by 


WAR  563 

duly-qualified  functionaries,  either  to  the  local  authorities  or  to  the 
inhabitants,  to  furnish  men  for  manual  service  {e.g.  building)  or  pro- 
visions {e.g.  victuals,  boots,  clothing,  horses). 

Payment  ought  to  be  made  in  money,  or  by  requisition  bonds,  which 
are  met  at  the  conclusion  of  the  war  by  invading  or  invaded  State* 
according  to  the  articles  of  peace.     See  Neutrality. 

Contributions  are  sums  of  money  exacted  by  the  invader  from  the 
inhabitants  of  the  invaded  territory,  either  through  the  local  autho- 
rities or  directly,  and  either  as  an  equivalent  for  requisitions  not 
forthcoming,  or  as  a  substitute  for  taxes,  or  as  reprisals  or  fines. 

[As  regards  territory  under  military  occupation  of  a  hostile  array, 
Article  LII.  of  The  Hague  Convention,  1907,  which  has  been  referred 
to  above,  provides  that  requisitions  in  kind  and  services  shall  not  be 
demanded  from  municipalities  or  inhabitants  except  for  the  needs  of 
the  army  of  occupation.  They  shall  be  in  proportion  to  the  resources 
of  the  country  and  of  such  a  nature  as  not  to  involve  the  inhabitants  in 
the  obligation  of  taking  part  in  the  military  operations  against  their 
■own  country.  Such  requisitions  and  services  shall  only  be  demanded  on 
the  authority  of  the  commander  in  the  locality  occupied.  Contributions 
in  kind  shall  as  far  as  possible  be  paid  for  in  cash,  otherwise  a  receipt 
shall  be  given  and  the  payment  of  the  amount  due  shall  be  made  as 
soon  as  possible.] 

7.  Submarine  Cables, — A  belligerent  may  destroy  cables  belonging 
to  the  enemy,  but  he  has  no  such  right  as  regards  cables  joining 
two  neutral  territories.  And  as  regards  cables  between  enemy  and 
neutral  territory,  military  necessity  may  justify  cutting  them  ;  but  here 
A  belligerent  must  be  guided  by  circumstances.  Thus,  in  its  resolutions 
on  the  subject,  the  Institute  of  International  Law  expressed  the  opinion 
that  stoppage  of  telegraphic  communications  in  consequence  of  a  state 
of  war  should  be  limited  to  the  measures  strictly  necessary  to  prevent 
the  cable  from  being  used,  and  "so  that  the  cable  may  be  repaired 
immediately  on  the  cessation  of  hostilities." 

Article  15  of  the  Cables  Convention  of  March  14,  1884,  declared 
that  it  is  well  understood  that  the  stipulations  of  the  present  Convention 
do  not  in  any  way  affect  the  freedom  of  action  of  belligerents. 

At  the  moment  of  signing.  Lord  Lyons,  on  the  part  of  Great  Britain, 
stated  that  Her  Majesty's  Government  understood  by  art.  15  that  in 
time  of  war  a  belligerent  who  is  a  party  to  the  Convention  shall  be  at 
liberty  to  act  as  regards  submarine  cables  as  if  the  Convention  did  not 
exist. 

[Article  LIV.  of  The  Hague  Convention,  1907,  provides  that  sub- 
marine cables  connecting  an  occupied  territory  with  a  neutral  territory 
shall  not  be  seized  or  destroyed  except  in  the  case  of  absolute  necessity. 
They  must  likewise  be  restored,  and  compensation  fixed,  when  peace  is 
made.] 

8.  Combatants  and  Non-Combatants.  —  See  Belligerent.  Special 
points  arise  with  regard  to  the  exchange  and  treatment  of  prisoners  of 
war.  As  to  these,  see  Ransom  ;  Belligerent  ;  Postliminium,  [See 
also  as  to  Prisoners  of  War,  The  Hague  Convention  of  1907,  concerning 
the  Laws  and  Customs  of  War  on  Land,  Chapter  II.,  Articles  IV.-XX., 
jpost,  p.  571.] 

9.  S-pies. — The  employment  of  spies  in  war  is  legitimate.  At  one 
time  they  were  shot  forthwith.  They  are  now  tried  by  court-martial ; 
and  their  punishment  is  severe,  to  deter  men  from  running  the  risk 
•of  suffering  it. 
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[A  person  can  only  be  considered  a  spy  when,  acting  clandestinely 
or  on  false  pretences,  he  obtains  or  endeavours  to  obtain  information 
in  the  zone  of  operations  of  a  belligerent  with  the  intention  of  com- 
municating it  to  the  hostile  party.  Thus  soldiers  not  wearing  a 
disguise  who  have  penetrated  into  the  zone  of  operations  of  the  hostile 
army  for  the  purpose  of  obtaining  information  are  not  considered 
spies.  Similarly,  the  following  are  not  considered  spies  :  soldiers 
and  civilians  carrying  out  their  mission  openly,  intrusted  with  the 
delivery  of  despatches  intended  either  for  their  own  army  or  for  the 
enemy's  army.  To  this  class  belong  likewise  persons  sent  in  balloons 
for  the  purpose  of  carrying  despatches  and  generally  of  maintaning 
communications  between  the  different  parts  of  an  army  or  a  territory 
{iUd.,  Article  XXIX.).] 

The  Manual  drawn  up  by  the  Institute  of  International  Law  says 
(art.  23) :  "  Persons  captured  as  spies  cannot  demand  the  treatment  of 
prisoners  of  war."  Also  (art.  25),  "  No  individual  accused  of  being  a  spy 
can  be  punished  before  the  judicial  authority  has  pronounced  sentence." 
And,  again  (art.  26),  "The  spy  who  succeeds  in  getting  out  of  the 
territory  occupied  by  the  enemy,  is  not,  if  he  should  later  on  fall  into 
the  enemy's  hands,  answerable  for  acts  previously  committed  "  {'pour  ses 
actes  anUrieurs). 

Similar  provisions  are  contained  in  Articles  XXX.  and  XXXI,  of  The 
Hague  Convention,  1907,  concerning  the  Laws  and  Customs  of  War  on 
Land,  see  ;post,  p.  575.] 

10.  Parliamentaries,  Trtcces,  and  Armistices. — Parliam en taries  (spokes- 
men under  a  flag  of  truce)  are  inviolable.  They  approach  with  the  white 
flag.  The  enemy  commander  is  not  bound  to  receive  them,  nor  to 
interrupt  hostilities  to  receive  them.  If  he  refuses  to  receive  them, 
they  are  notified  thereof,  and  if  they  persist  in  advancing  they  cannot 
lay  claim  to  any  inviolability,  for  they  are  held  to  be  no  longer  parlia- 
mentaries but  simply  military  enemies,  and  may  be  treated  as  such. 
The  same  rule  applies  to  those  who  take  advantage  of  their  privileged 
situation  for  making  observations  or  spying.  A  parliamentary  may,, 
without  any  infringement  of  the  laws  of  war,  even  be  temporarily 
detained,  if  facts  have  come  to  his  knowledge  which  it  is  important  to- 
keep  secret.  Minute  precautions  are  taken  to  render  abuse  impossible 
(Rivier,  Principes  du  Droit  des  Gens,  p.  279). 

[See  further,  as  to  the  modern  regulations  relating  to  truces,  capitu- 
lations and  armistices,  The  Hague  Convention,  1907,  above  cited,  Articles- 
XXXII.-XLL,  post,  p.  575.] 

11.  Treatment  of  Wounded. — [The  obligations  of  belligerents  with 
regard  to  the  sick  and  wounded  in  the  case  of  war  on  land  are  governed 
by  the  Geneva  Convention  (see  Article  XXI.  of  Hague  Convention,  1907^ 
post,  p.  574).  As  to  these,  see  the  article  Geneva  Convention,  ante, 
Vol.  VI.  p.  358. 

With  the  object  of  adapting  to  maritime  warfare  the  principles  of 
the  Geneva  Convention  of  July  6, 1906,  a  convention  was  signed  at  The 
Hague  by  the  Second  Peace  Conference  on  October  18,  1906.  This 
Convention,  consisting  of  twenty-eight  articles,  is  a  revision  of  a  Con- 
vention of  the  First  Peace  Conference  at  The  Hague  of  July  29,  1899, 
whereby  the  principles  of  the  Geneva  Convention  of  1864  were  adapted 
and  applied  to  naval  war.] 

12.  Effects  of  War  on  Enemy  Subjects. — We  have  already  mentioned 
this  subject  above  (see  Historical).    The  question  whether  a  belligerent 
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State  should  allow  subjects  of  the  State  with  which  it  is  at  war  to  remain 
in  the  country  or  not  is  entirely  governed  by  the  necessities  of  war. 

In  1755  the  English  were  expelled  from  France.  In  1803  all  English- 
men in  France  between  the  ages  of  eighteen  and  sixty  were  declared 
prisoners  of  war,  and  many  were  not  liberated  till  1814,  a  measure  repre- 
sented as  an  act  of  reprisal  {q.v.)  against  England  for  the  capture  of 
French  ships  (Rivier,  p.  230). 

During  the  Crimean  War  the  Russians  living  in  England  and  France 
were  allowed  to  remain  in  these  countries. 

In  1868  Turkey  threatened  to  expel  all  the  Greeks  resident  within 
the  Ottoman  Empire. 

In  1870  the  French  were  allowed  to  remain  in  Germany.  In  France 
the  Germans  were  at  first  permitted  to  remain,  but  afterwards  expelled. 
On  12th  August  the  Minister  of  the  Interior  made  the  following  declara- 
tion to  the  corps  legislatif: — "  At  the  beginning  of  the  war  the  Govern- 
ment deemed  it  proper  to  hinder  the  Germans  in  France  from  leaving 
the  country,  so  that  they  might  not  incorporate  themselves  in  the 
enemy's  armies.  Circumstances  having  become  grave,  and  the  presence  of 
these  foreigners  threatening  the  security  of  the  national  defence,  we  have 
revoked  this  prohibition,  and  for  two  days  we  have  been  taking  measures 
to  secure  their  departure."  The  following  arrit  was  issued  by  the 
Governor  of  Paris  on  28th  August  1870  : — "  Every  person,  not  a  natural- 
ised Frenchman  and  belonging  to  one  of  the  countries  at  present  at 
war  with  France,  must  leave  Paris  and  the  Department  of  the  Seine 
within  three  days,  and  quit  France  or  betake  himself  to  one  of  the 
departments  on  the  other  side  of  the  Loire." 

An  ukase  of  12th  May  1877  permitted  Turkish  subjects  in  Russia  to 
continue  in  the  country. 

In  1879  the  Chilians  were  expelled  from  Bolivia,  and  their  goods 
confiscated. 

[During  the  British  South  African  War  in  1899  many  British  subjects 
were  expelled  from  the  South  African  Republics ;  and  during  the  Russo- 
Japanese  War,  1904-5,  Japanese  subjects  were  expelled  from  the  Russian 
provinces  in  the  Far  East] 

It  is  thus  seen  that  the  practice  has  varied  according  to  the  circum- 
stances of  each  case. 

It  was  at  one  time  usual  to  confiscate  private  property  and  debts 
owing  to  enemy  subjects.  Thus  in  the  wars  of  the  Revolution,  France 
appropriated  all  the  securities,  personal  and  real,  belonging  to  enemy 
subjects  (they  were  returned  under  Article  14  of  the  Peace  of  Paris,  May 
30,  1814).  in  1807  Denmark  repudiated  all  debts  owing  by  her  subjects 
to  English  creditors.  During  the  American  Civil  War  the  Confederates 
confiscated  all  the  property,  movable  and  immovable,  in  the  Southern 
States  belong  to  citizens  of  the  Northern  States.  As  late  as  1879  Bolivia 
confiscated  all  property  of  the  Chilians  in  Bolivia. 

No  self-respecting  State,  however,  at  the  present  day  would  confiscate 
the  private  property  of  enemy  subjects  on  land,  and  even  Government 
securities  held  by  enemy  citizens  are  now  respected  like  debts  owing  to 
native  private  individuals. 

13.   Who  are  Enemies. — See  Belligerent. 

Any  person,  according  to  English  law,  is  an  enemy,  irrespective  of 
his  nationality,  who  resides  and  carries  on  trade  in  the  enemy's  territory 
{Indian  Chief,  3  Rob.  C.  12 ;  Ann,  1  Dods,  221 ;  Joanna  Emilie,  Spinks, 
12 ;  Abo,  Spinks,  42 ;  and  Holland's  Manual  of  Naval  Prize  Law,  p.  10). 
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Conversely,  no  person,  although  of  enemy  nationality,  who  resides  and 
carries  on  trade  in  British,  allied  or  neutral  territory,  is  an  enemy 
(JDanons,  4  Eob.  C.  255  w. ;  Postilion,  Hay  &  M.  245). 

14.  Trading  with  the  Enemy. — [Many  writers  state  that  on  the  outbreak 
of  war  trading  is  prohibited  between  the  subjects  of  the  belligerents. 
English  law,  it  is  true,  does  prohibit  contractual  and  commercial  inter- 
course between  British  subjects  and  enemy  subjects  (see  The  Hoop,  1  Eob. 
196);  but  it  is  observable  that  this  is  a  rule  merely  of  municipal  and 
not  of  international  law  (see  Manning,  Law  of  Nations,  1875  ed.  p.  167  ; 
Oppenheim,  International  Law,  1906,  vol.  ii.  p.  101).]  Trade  between 
belligerent  nations  has  not,  as  a  rule,  been  forbidden  where  it  could  be 
carried  on  without  disturbance  to  the  operations  of  war,  or  without 
benefit  to  the  enemy  as  such.  Direct  trading  with  the  enemy  is  an 
offence  for  which  the  vessel  carrying  it  on  is  liable  to  condemnation. 

Holland's  Manual  of  Naval  Prize  Laiv,  p.  14,  defines  trading  with  the 
enemy  as  follows: — "The  commander  will  be  justified  in  considering  a 
British  vessel  as  trading  with  the  enemy — 

"  (1)  If  she  has  commenced  her  voyage  from  a  hostile  port ; 

"  (2)  If  during  her  voyage  she  has  touched  at  a  hostile  port  as  a  port 
of  call,  whether  she  has  actually  taken  cargo  on  board  thence  or  not 
{Joseph,  8  Cranch,  454) ; 

"  (3)  If  she  commenced  her  voyage  having  a  hostile  port,  either  cer- 
tainly or  according  to  contingencies,  for  her  port  of  destination  or  port 
of  call,  unless,  previous  to  the  time  she  is  met  with,  her  master  has 
definitely  abandoned  the  intention  to  go  to  a  hostile  port ; 

"  (4)  If  her  real  port  of  destination  is  hostile  though  her  immediate  and 
apparent  port  of  destination  is  neutral "  (cp.  Jonge  Pieter,  4  Eob.  C.  83). 

Trading,  properly  so  called,  adds  the  Manual  of  Naval  Prize  Law,  is 
not  necessary  to  constitute  the  offence,  for  which  mere  intercourse  is 
enough.  Thus  it  will  in  general  be  no  excuse  that  the  vessel  was 
chartered  to  bring  back  to  British  territory  British  property  deposited 
in  the  enemy's  territory  before  the  breaking  out  of  the  war,  if  the  charter- 
party  was  entered  into  with  knowledge  of  the  war  (clause  46);  but  trading 
with  the  enemy  may  be  lawful  when  for  the  benefit  of  a  British  fleet 
(clause  47). 

15.  Localisation  of  War. — "War  may  be  localised  by  treaty,  as  in  the 
case  of  the  Anglo-French  Convention  of  October  1832,  and  the  Franco- 
German  Armistice  of  January  28,  1871. 

In  1870,  when  the  news  of  the  declaration  of  war  between  Germany 
and  France  arrived  unofficially  at  Nagasaki,  the  commander  of  the  French 
warship  Dupleix  made  a  proposition  to  the  commander  of  the  German 
corvette  Hertha  to  consider  as  neutral  all  Chinese  and  Japanese  waters, 
and  this  was  agreed  to.  The  idea  was  that  in  these  distant  stations 
European  powers  had,  in  conjunction  with  the  United  States,  a  civilising 
mission,  and  that  their  united  interests  took  precedence  over  their 
private  differences  (Eivier,  p.  218).  The  project  was  not  carried  out  in 
consequence  of  the  refusal  of  the  French  Government  {idem). 

16.  Exclusion  of  War  Operations  from  given  Areas. — By  Article  iv.  of 
the  Convention  on  the  Suez  Canal  of  October  29,  1888,  between  Great 
Britain,  Germany,  Austria-Hungary,  Spain,  France,  Italy,  the  Nether- 
lands, Eussia,  and  Turkey,  "  no  right  of  war,  no  act  of  hostility,  nor  any 
act  having  for  its  object  to  obstruct  the  free  navigation  of  the  Canal, 
shall  be  committed  in  the  Canal  and  its  ports  of  access,  as  well  as  within 
a  radius  of  three  marine  miles  from  those  ports,  even  though  the 
Ottoman  Empire  should  be  one  of  the  belligerent  Powers." 
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'  The  Danube  from  tTie  Iron  Gates  to  the  sea  is  neutralised  by  the 
regulation  dated  June  2,  1882. 

[By  the  Hay-Pauncefote  Treaty  of  November  18,  1901,  between 
Great  Britain  and  the  United  States,  the  Panama  Canal  has  been  per- 
manently neutralised  so  far  as  the  contracting  Powers. are  concerned. 
So  also  by  a  treaty  of  July  23,  1881,  between  Argentina  and  Chile,  the 
Straits  of  Magellan  were  neutralised.] 

Several  treaties,  such  as  the  peace  of  Eoeskilde  (1658),  the  Ptusso- 
Swedish  Treaties  of  1759,  Russo-L)anish  uf  1780,  and  Kusso-Prussian  of 
1781,  have  from  time  to  time  declared  the  Baltic  Sea  closed  against  all 
warfare.  In  the  peace  of  Roeskilde  (1658),  Denmark  and  Sweden  under- 
took not  to  allow  foreign  warships  to  enter.  This  engagement  was 
renewed  later  with  the  consent  of  Eussia.  A  separate  article  of  the 
Convention  of  Copenhagen  of  July  9,  1780,  provided  that  "  Russia  and 
Denmark,  being  equally  interested  to  guard  the  safety  and  tranquillity 
of  the  Baltic  Sea,  shall  continue  to  sustain  its  character  as  a  closed  sea 
in  which  all  nations  may  and  must  navigate  in  peace,  and  shall  also 
maintain  peace  in  those  parts  of  the  North  Sea  adjacent  thereto."  A 
league  of  this  kind  must  obviously  be  on  the  part  of  neutrals  exclusively. 
Moreover,  to  be  in  strict  accord  with  international  law,  it  would  require 
the  assent  of  the  belligerents  who  are  entitled  to  the  use  of  the  whole 
of  the  high  seas  without  restriction. 

"  One  can  perfectly  suppose,"  observes  Professor  Rivier,  "  in  a  war 
between  England  and  the  United  States,  that  Denmark,  Scandinavia, 
Germany,  and  Russia  would  agree  to  forbid  all  hostilities  in  Baltic 
waters.  These  States  could  probably  without  much  trouble  make  such 
a  prohibition  effective  against  the  will  of  the  belligerents.  But  these 
last  would  be  within  their  right  in  protesting.  It  would  then  be 
necessary  to  obtain  their  recognition  of  the  prohibition,  which  they 
would  probably  not  refuse.  If  Prussia,  Sweden,  and  Denmark,  in  1854, 
had  declared  the  Baltic  closed  to  operations  of  war,  they  would  by  that 
fact  have  made  themselves  the  allies  of  Russia.  If  Russia,  Sweden,  and 
Denmark  had  done  the  same  in  1870  they  would  have  made  themselves 
the  allies  of  Prussia  "  (Principes  du  Droit  des  Gens,  vol.  ii.  p.  217). 

17.  Naval   Warfare. — See   the   articles  Blockade;    Cartel;    Con- 

SOLATO   DEL  MaRE  ;    CONTRABAND    OF    WAR  ;   CoNVOY ;    DECLARATION    OF 

Paris;  Neutrality;  Prize  (or  Prize  of  War);  Visit  and  Search, 
[See  also  The  Hague  Conventions,  1907,  relative  to  the  Status  of  Enemy 
Merchant  Ships  at  the  Outbreak  of  Hostilities ;  the  Conversion  of  Mer- 
chant Ships  into  Warships  ;  the  Laying  of  Automatic  Submarine  Contact 
Mines ;  Bombardment  by  Naval  Forces  in  Time  of  War ;  the  Adaptation 
of  the  Principles  of  the  Geneva  Convention  to  Maritime  Warfare ;  Re- 
strictions on  the  Exercise  of  the  Right  of  Capture  in  Maritime  War ; 
the  Establishment  of  an  International  Prize  Court;  the  Rights  and 
Duties  of  Neutral  Powers  in  Naval  War ;  and  the  Declaration  Prohibiting 
the  Discharge  of  Projectiles  and  Explosives  from  Balloons  or  by  other- 
new  methods  of  a  similar  nature.] 

18.  Modes  of  Terminating  War. — See  the  articles  Arbitration  in 
International  Law  ;  Intervention  ;  Mediation. 

"  The  object  of  war  is  victory,  and,  as  a  consequence,  peace,  and  the 
conclusion  of  a  treaty  of  peace  is  the  ordinary  way  of  terminating  a  war." 
See  Treaties. 

But  without  awaiting  the  final  result  of  the  trial  by  arms,  a  war  may 
be  brought  to  a  conclusion  by  the  mediation  of  a  common  friend,  by  the 
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intervention  of  an  interested  third  State,  or  by  a  reference  by  the 
belligerents  themselves  of  the  issue  to  arbitration.  See  Arbitration  in 
International  Law  ;  Intervention  ;  Mediation  ;  Capitulation. 

19.  Schemes  for  Perpetual  Peace. — "Perpetual  peace,"  wrote  Count 
Moltke  to  Professor  Bluntsehli,  in  acknowledging  receipt  of  the  Maniud 
of  the  Laws  of  War  drawn  up  by  the  Institute  of  International  Law 
{q.v.)  (see  Belligerent),  "  is  a  dream,  and  is  not  even  a  beautiful  dream. 
War  is  an  element  in  the  order  of  the  world  ordained  by  God.  In  it 
the  noblest  virtues  of  mankind  are  developed :  courage  and  the  abnega- 
tion of  self,  faithfulness  to  duty,  and  the  spirit  of  sacrifice ;  the  soldier 
gives  his  life.  Without  war  the  world  would  stagnate  and  lose  itself  in 
materialism  "  {Revue  de  Droit  International,  1881,  p.  82). 

This  consideration  has  not  prevented  different  thinkers,  such  as  Sir 
Thomas  More,  Erasmus,  Campanilla,  the  Abbe  St.  Pierre,  Rousseau, 
Kant,  from  dreaming  of  schemes  for  universal  peace. 

In  1603  the  French  king,  Henry  iv.,  and  his  minister,  Sully,  devised 
what  they  called  the  Great  Design,  under  which  Europe  was  to  be  divided 
into  fifteen  States  controlled  by  a  central  organised  body,  with  legis- 
lative, judicial,  and  executive  powers.  All  wars,  international,  religious, 
or  civil,  were  to  be  prevented,  and  to  this  end  the  central  authority 
was  to  be  supported  by  an  army  of  273,000  men  and  117  great  ships. 
Disarmament  has  long  been  a  pet  dream  among  philanthropists,  and  on 
different  occasions  has  been  the  subject  of  an  exchange  of  views  between 
Governments.  Thus  in  1863  (November  4)  Napoleon  iii.  addressed  to 
all  the  heads  of  European  States  a  letter  proposing  an  international 
conference  on  the  revision  of  the  Treaty  of  Vienna,  in  the  interest  of 
peace  and  for  reduction  of  armaments. 

In  1866  Lord  Clarendon,  Her  Majesty  Queen  Victoria's  then  Secretary 
of  State  for  Foreign  Affairs,  proposed  the  assembly  of  a  European  Congress 
to  avert  from  the  face  of  Europe  the  calamities  of  war.  On  the  eve  of 
the  Franco-German  war  the  same  minister  made  a  similar  attempt.  All 
these  efforts  have  failed,  through  the  difficulty  of  adjusting  the  different 
national  interests  involved.  In  1899  an  International  Congress  assembled 
at  The  Hague  on  the  proposal  of  the  Czar  of  Russia  for  the  purpose  of 
ensuring  "  the  benefits  of  a  real  and  durable  peace,  and,  above  all,  of 
putting  an  end  to  the  progressive  development  of  the  present  arma- 
ments." [As  to  the  achievements  of  the  First  Peace  Conference  held  at 
The  Hague  in  1899,  and  the  Second  Peace  Conference  at  The  Hague  in 
1907,  see  the  articles  Hague  Conference  and  International  Law.] 

The  special  provisions  of  English  law  with  regard  to  war  will  be 
found  discussed  in  this  Encyclopaedia  under  such  headings  as  Army, 
Navy,  etc. 

International  arbitration,  which  experience  has  demonstrated  to  be 
the  most  practical  scheme  for  the  avoidance  of  war  in  certain  classes  of 
cases,  has  been  dealt  with  in  a  separate  article  (see  Arbitration,  Inter- 
national). 

20.  Articles  of  War. — Laws  providing  for  the  regulation  and  enforce- 
ment of  discipline  in  His  Majesty's  forces  are  known  as  Articles  of  War. 

As  regards  the  navy,  the  Articles  of  War  were  codified  by  the  Navy 
Discipline  Act,  1866. 

The  Army  Act,  1881,  codifies  the  Articles  of  War  by  which  the  land 
forces,  including  marines,  while  on  shore,  are  governed ;  and  sec.  69  of 
that  Act  provides  that  it  shall  be  lawful  for  the  Crown  to  make  articles 
of  war  for  the  better  government  of  officers  and  soldiers,  and  such  articles 
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shall  be  judicially  taken  notice  of  by  all  judges  in  all  Courts  whatsoever. 
Under  the  Articles  of  War  there  are  two  distinct  jurisdictions  exercised 
by  commissioned  officers,  and  the  powers  with  which  they  are  entrusted 
in  time  of  war  greatly  exceed  those  which  they  exercise  in  time  of  peace. 


21.  Hague  Convention,  1907,  concerning  the  Laws  and  Customs 

OF  War  on  Land. 

[For  List  of  High  Contracting  Parties,  see  Article  Neutrality, 
Vol  IX.  p.  621.] 

Seeing  that,  while  seeking  means  to  preserve  peace  and  prevent 
armed  conflicts  between  nations,  it  is  likewise  necessary  to  bear  in  mind 
the  case  where  the  appeal  to  arms  has  been  brought  about  by  events 
which  their  care  was  unable  to  avert ; 

Animated  by  the  desire  to  serve,  even  in  this  extreme  case,  the 
interests  of  humanity  and  the  ever  progressive  needs  of  civilisation ; 

Thinking  it  important,  with  this  object,  to  revise  the  general  laws 
and  customs  of  war,  either  with  a  view  to  defining  them  with  greater 
precision  or  to  confining  them  within  such  limits  as  would  mitigate 
their  severity  as  far  as  possible; 

Have  deemed  it  necessary  to  complete  and  explain  in  certain 
particulars  the  work  of  the  First  Peace  Conference,  which,  following  on 
the  Brussels  Conference  of  1874,  and  inspired  by  the  ideas  dictated  by 
a  wise  and  generous  forethought,  adopted  provisions  intended  to  define 
and  govern  the  usages  of  war  on  land. 

According  to  the  views  of  the  High  Contracting  Parties,  these 
provisions,  the  wording  of  which  has  been  inspired  by  the  desire  to 
diminish  the  evils  of  war,  as  far  as  military  requirements  permit,  are 
intended  to  serve  as  a  general  rule  of  conduct  for  the  belligerents  in 
their  mutual  relations  and  in  their  relations  with  the  inhabitants. 

It  has  not,  however,  been  found  possible  at  present  to  concert 
Regulations  covering  all  the  circumstances  which  arise  in  practice; 

On  the  other  hand,  the  High  Contracting  Parties  clearly  do  not 
intend  that  unforeseen  cases  should,  in  the  absence  of  a  written  under- 
taking, be  left  to  the  arbitrary  judgment  of  military  commanders. 

Until  a  more  complete  code  of  the  laws  of  war  has  been  issued,  the 
High  Contracting  Parties  deem  it  expedient  to  declare  that,  in  cases 
not  included  in  the  Regulations  adopted  by  them,  the  inhabitants  and 
the  belligerents  remain  under  the  protection  and  the  rule  of  the 
principles  of  the  law  of  nations,  as  they  result  from  the  usages 
established  among  civilised  peoples,  from  the  laws  of  humanity,  and 
the  dictates  of  the  public  conscience. 

They  declare  that  it  is  in  this  sense  especially  that  Articles  I.  and 
II.  of  the  Regulations  adopted  must  be  understood. 

The  High  Contracting  Parties,  wishing  to  conclude  a  fresh  Con- 
vention to  this  effect,  have  appointed  the  following  as  their  Pleni- 
potentiaries : — 

[Here  follow  the  names  of  Plenipotentiaries.] 

Who,  after  having  deposited  their  full  powers,  found  in  good  and 
due  form,  have  agreed  upon  the  following : — 

Article  I. — The  Contracting  Powers  shall  issue  instructions  to  their 
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armed  land  forces  which  shall  be  in  conformity  with  the  Regulations 
respecting  the  Laws  and  Customs  of  War  on  Land,  annexed  to  the 
present  Convention. 

Article  II. — The  provisions  contained  in  the  Regulations  referred  to 
in  Article  I.,  as  well  as  in  the  present  Convention,  do  not  apply  except 
between  Contracting  Powers,  and  then  only  if  all  the  belligerents  are 
parties  to  the  Convention. 

Article  III — A  belligerent  party  which  violates  the  provisions  of 
the  said  Regulations  shall,  if  the  case  demands,  be  liable  to  pay  com- 
pensation. It  shall  be  responsible  for  all  acts  committed  by  persons 
forming  part  of  its  armed  forces. 

Article  IV. — The  present  Convention,  duly  ratified,  shall,  as  between 
the  Contracting  Powers,  be  substituted  for  the  Convention  of  the  29th 
July  1809,  respecting  the  Laws  and  Customs  of  War  on  Land. 

The  Convention  of  1899  remains  in  force  as  between  the  Powers 
which  signed  it,  and  which  do  not  also  ratify  the  present  Convention. 

Article  V. — The  present  Convention  shall  be  ratified  as  soon  as 
possible. 

The  ratifications  shall  be  deposited  at  The  Hague. 

The  first  deposit  of  ratifications  shall  be  recorded  in  a  proems-verbal 
signed  by  the  Representatives  of  the  Powers  which  take  part  therein 
and  by  the  Netherland  Minister  for  Foreign  Affairs. 

The  subsequent  deposits  of  ratifications  shall  be  made  by  means  of 
a  written  notification,  addressed  to  the  Netherland  Government  and 
accompanied  by  the  instrument  of  ratification. 

A  duly  certified  copy  of  the  procts-verhal  relative  to  the  first  deposit 
of  ratifications,  of  the  notifications  mentioned  in  the  preceding  para- 
graph, as  well  as  of  the  instruments  of  ratification,  shall  be  immediately 
sent  by  the  Netherland  Government,  through  the  diplomatic  channel,  to 
the  Powers  invited  to  the  Second  Peace  Conference,  as  well  as  to  the 
other  Powers  which  have  adhered  to  the  Convention.  In  the  cases 
contemplated  in  the  preceding  paragraph  the  said  Government  shall 
at  the  same  time  inform  them  of  the  date  on  which  it  received  the 
notification. 

Article  VI. — Non-signatory  Powers  may  adhere  to  the  present 
Convention. 

The  Power  which  desires  to  adhere  notifies  in  writing  its  intention 
to  the  Netherland  Government,  forwarding  to  it  the  act  of  adhesion, 
which  shall  be  deposited  in  the  archives  of  the  said  Government. 

This  Government  shall  at  once  transmit  to  all  the  other  Powers  a 
duly  certified  copy  of  the  notification  as  well  as  of  the  act  of  adhesion, 
mentioning  the  date  on  which  it  received  the  notification. 

Article  VII. — The  present  Convention  shall  come  into  force,  in  the 
case  of  the  Powers  which  were  a  party  to  the  first  deposit  of  ratifica- 
tions, sixty  days  after  the  date  of  the  prochs-verhal  of  this  deposit,  and, 
in  the  case  of  the  Powers,  which  ratify  subsequently  or  which  adhere, 
sixty  days  after  the  notification  of  their  ratification  or  of  their  adhesion 
has  been  received  by  the  Netherland  Government. 

Article  VIII. — In  the  event  of  one  of  the  contracting  Powers  wisli- 
ing  to  denounce  the  present  Convention,  the  denunciation  shall  be 
notified  in  writing  to  the  Netherland  Government,  which  shall  at  once 
communicate  a  duly  certified  copy  of  the  notification  to  all  the  other 
Powers,  informing  them  of  the  date  on  which  it  was  received. 

The  denunciation  shall  only  have  eflect  in  regard  to  the  notifying 
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iPower,  and  one  year  after  the  notification  has  reached  the  Netherland 
Government. 

Article  IX. — A  register  kept  by  the  Netherland  Ministry  for  Foreign 
Affairs  shall  give  the  date  of  the  deposit. of  ratifications  made  in  virtue 
of  Article  V.,  paragraphs  3  and  4,  as  well  as  the  date  on  which  the 
notifications  of  adhesion  (Article  VI.,  paragraph  2)  or  of  denunciation 
(Article  VIII.,  paragraph  1)  were  received. 

Each  Contracting  Power  is  entitled  to  have  access  to  this  register 
and  to  be  supplied  with  duly  certified  extracts. 

In  faith  whereof  the  Plenipotentiaries  have  appended  their  signatures 
to  the  present  Convention. 

Done  at  The  Hague,  the  18th  October  1907,  in  a  single  copy,  which 
shall  remain  deposited  in  the  archives  of  the  Netherland  Government, 
and  duly  certified  copies  of  which  shall  be  sent,  through  the  diplomatic 
channel,  to  the  Powers  which  have  been  invited  to  the  Second  Peace 
Conference. 


ANNEX  TO  THE  CONVENTION. 
Regulations  respecting  the  Laws  and  Customs  of  War  on  Land. 

Section  I. — On  Belligerents.     Chapter  I. — The  Qualifications  of 

Belligerents. 

Article  I. — The  laws,  rights,  and  duties  of  war  apply  not  only  to 
armies,  but  also  to  militia  and  volunteer  corps  fulfilling  the  following 
conditions : — 

1.  To  be  commanded  by  a  person  responsible  for  his  subordinates ; 

2.  To  have  a  fixed  distinctive  emblem  recognisable  at  a  distance ; 

3.  To  carry  arms  openly ;  and 

4.  To  conduct  their  operations  in  accordance  with  the  laws  and 
customs  of  war. 

In  countries  where  militia  or  volunteer  corps  constitute  the  army, 
or  form  part  of  it,  they  are  included  under  the  denomination  "  army." 

Article  II. — The  inhabitants  of  a  territory  which  has  not  been 
occupied,  who,  on  the  approach  of  the  enemy,  spontaneously  take  up 
arms  to  resist  the  invading  troops  without  having  had  time  to  organise 
themselves  in  accordance  with  Article  I.,  shall  be  regarded  as  belligerents 
if  they  carry  arms  openly  and  if  they  respect  the  laws  and  customs  of 
war. 

Article  III. — The  armed  forces  of  the  belligerent  parties  may  consist 
of  combatants  and  non-combatants.  In  the  case  of  capture  by  the 
enemy,  both  have  a  right  to  be  treated  as  prisoners  of  war. 

Chapter  II. — Prisoners  of  War. 

Article  IV. — Prisoners  of  war  are  in  the  power  of  the  hostile 
Government,  but  not  of  the  individuals  or  corps  who  capture  them. 

They  must  be  humanely  treated. 

All  their  personal  belongings,  except  arms,  horses,  and  military 
papers,  remain  their  property. 

Article  V. — Prisoners  of  war  may  be  interned  in  a  town,  fortress, 
camp,  or  other  place,  and  bound  not  to  go  beyond  certain  fixed  limits ; 
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but  they  cannot  be  confined  except  as  an  indispensable  measure  of 
safety  and  only  while  the  circumstances  which  necessitate  the  measure 
continue  to  exist. 

Article  VI. — The  State  may  utilise  the  labour  of  prisoners  of  war 
according  to  their  rank  and  aptitude,  officers  excepted.  The  tasks 
shall  not  be  excessive  and  shall  have  no  connection  with  the  opera- 
tions of  the  war. 

Prisoners  may  be  authorised  to  work  for  the  public  service,  for 
private  persons,  or  on  their  own  account. 

Work  done  for  the  State  is  paid  at  the  rates  in  force  for  work 
of  a  similar  kind  done  by  soldiers  of  the  national  army,  or,  if  there 
are  none  in  force,  at  a  rate  according  to  the  work  executed. 

When  the  work  is  for  other  branches  of  the  public  service  or  for 
private  persons  the  conditions  are  settled  in  agreement  with  the 
military  authorities. 

The  wages  of  the  prisoners  shall  go  towards  improving  their 
position,  and  the  balance  shall  be  paid  them  on  their  release,  after 
deducting  the  cost  of  their  maintenance. 

Article  VII. — The  Government  into  whose  hands  prisoners  of  war 
have  fallen  is  charged  with  their  maintenance. 

In  the  absence  of  a  special  agreement  between  the  belligerents, 
prisoners  of  war  shall  be  treated  as  regards  board,  lodging,  and  clothing 
on  the  same  footing  as  the  troops  of  the  Government  who  captured  them. 

Article  VIII. — Prisoners  of  war  shall  be  subject  to  the  laws,  regula- 
tions, and  orders  in  force  in  the  army  of  the  State  in  whose  power  they 
are.  Any  act  of  insubordination  justifies  the  adoption  towards  them  of 
such  measures  of  severity  as  may  be  considered  necessary. 

Escaped  prisoners  who  are  retaken  before  being  able  to  rejoin  their 
own  army  or  before  leaving  the  territory  occupied  by  the  army  which 
captured  them  are  liable  to  disciplinary  punishment. 

Prisoners  who,  after  succeeding  in  escaping,  are  again  taken  prisoners, 
are  not  liable  to  any  punishment  on  account  of  the  previous  flight. 

Article  IX. — ^Every  prisoner  of  war  is  bound  to  give,  if  he  is 
questioned  on  the  subject,  his  true  name  and  rank,  and  if  he  infringes 
this  rule,  he  is  liable  to  have  the  advantages  given  to  prisoners  of  his 
class  curtailed. 

Article  X. — Prisoners  of  war  may  be  set  at  liberty  on  parole  if  the 
laws  of  their  country  allow,  and,  in  such  cases,  they  are  bound,  on  their 
personal  honour,  scrupulously  to  fulfil,  both  towards  their  own  Govern- 
ment and  the  Government  by  whom  they  were  made  prisoners,  the 
engagements  they  have  contracted. 

In  such  cases  their  own  Government  is  bound  neither  to  require 
of  nor  accept  from  them  any  service  incompatible  with  the  parole 
given. 

Article  XI. — A  prisoner  of  war  cannot  be  compelled  to  accept  his 
liberty  on  parole;  similarly  the  hostile  Government  is  not  obliged  to 
accede  to  the  request  of  the  prisoner  to  be  set  at  liberty  on  parole. 

Article  XII. — Prisoners  of  war  liberated  on  parole  and  recaptured 
bearing  arms  against  the  Government  to  whom  they  had  pledged  their 
honour,  or  against  the  allies  of  that  Government,  forfeit  their  right 
to  be  treated  as  prisoners  of  war,  and  can  be  brought  before  the 
Courts. 

Article  XIII. — Individuals  who  follow  an  army  without  directly 
belonging  to  it,  such  as  newspaper  correspondents  and  reporters,  sutlers 
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and  contractors,  who  fall  into  the  enemy's  hands  and  whom  the  latter 
thinks  expedient  to  detain,  are  entitled  to  be  treated  as  prisoners  of  war, 
provided  they  are  in  possession  of  a  certificate  from  the  military  authori- 
ties of  the  army  which  they  were  accompanying. 

Article  XIV. — An  inquiry  office  for  prisoners  of  war  is  instituted  on 
the  commencement  of  hostilities  in  each  of  the  belligerent  States,  and, 
when  necessary,  in  neutral  countries  which  have  received  belligerents  in 
their  territory.  It  is  the  function  of  this  office  to  reply  to  all  inquiries 
about  the  prisoners.  It  receives  from  the  various  services  concerned  full 
information  respecting  internments  and  transfers,  releases  on  parole, 
exchanges,  escapes,  admissions  into  hospital,  deaths,  as  well  as  other 
information  necessary  to  enable  it  to  make  out  and  keep  up  to  date  an 
individual  return  for  each  prisoner  of  war.  The  office  must  state  in 
this  return  the  regimental  number,  name  and  surname,  age,  place  of 
origin,  rank,  unit,  wounds,  date  and  place  of  capture,  internment,  wound- 
ing and  death,  as  well  as  any  observations  of  a  special  character.  The 
individual  return  shall  be  sent  to  the  Government  of  the  other  belli- 
gerent after  the  conclusion  of  peace. 

It  is  likewise  the  function  of  the  inquiry  office  to  receive  and  collect 
all  objects  of  personal  use,  valuables,  letters,  etc.,  found  on  the  field  of 
battle  or  left  by  prisoners  who  have  been  released  on  parole  or  exchanged, 
or  who  have  escaped,  or  died  in  hospitals  or  ambulances,  and  to  forward 
them  to  those  concerned. 

Article  XV. — Relief  societies  for  prisoners  of  war  which  are  properly 
constituted  in  accordance  with  the  laws  of  their  country  and  with  the 
object  of  serving  as  the  channel  for  charitable  effort  shall  receive  from 
the  belligerents,  for  themselves  and  their  duly  accredited  agents,  every 
facility  for  the  efficient  performance  of  their  humane  task  within  the 
bounds  imposed  by  military  necessities  and  administrative  regulations. 
Agents  of  these  societies  may  be  admitted  to  the  places  of  internment 
for  the  purpose  of  distributing  relief,  as  also  to  the  halting  places  of 
repatriated  prisoners,  if  furnished  with  a  personal  permit  by  the  military 
authorities,  and  on  giving  an  undertaking  in  writing  to  comply  with  all 
measures  of  order  and  police  which  the  latter  may  issue. 

Article  XVI. — Inquiry  offices  enjoy  the  privilege  of  free  passage. 
Letters,  money  orders,  and  valuables,  as  well  as  parcels  by  post,  intended 
for  prisoners  of  war,  or  despatched  by  them,  shall  be  exempt  from  all 
postal  duties  in  the  countries  of  origin  and  destination,  as  well  as  in  the 
countries  they  pass  through. 

Presents  and  relief  in  kind  for  prisoners  of  war  shall  be  admitted 
free  of  all  import  or  other  duties,  as  well  as  of  payments  for  carriage|_by 
the  State  railways. 

Article  XVII. — Officers  taken  prisoner  shall  receive  the  same  rate 
of  pay  as  officers  of  corresponding  rank  in  the  country  where  they  are 
detained,  the  amount  to  be  ultimately  refunded  by  their  own  Govern- 
ment. 

Article  XVIII. — Prisoners  of  war  shall  enjoy  complete  liberty  in 
the  exercise  of  their  religion,  including  attendance  at  the  services  of 
whatever  church  they  may  belong  to,  on  the  sole  condition  that  they 
comply  with  the  measures  of  order  and  police  issued  by  the  military 
authorities. 

Article  XIX. — The  wills  of  prisoners  of  war  are  received  or  drawn 
up  in  the  same  way  as  for  soldiers  of  the  national  army. 

The  same  rules  shall  be  observed  regarding  death  certificates  as  well 


574  WAR 

as  for  the  burial  of  prisoners  of  war,  due  regard  being  paid  to  their  grade 
and  rank. 

Article  XX. — After  the  conclusion    of   peace,  the  repatriation    of 
prisoners  of  war  shall  be  carried  out  as  quickly  as  possible. 

Chapter  III. — The  Sick  and  Wounded. 

Article  XXI. — The  obligations  of  belligerents  with  regard  to  the  sick 
and  wounded  are  governed  by  the  Geneva  Convention. 

Section  II. — Hostilities.    Chapter  I. — Means  of  Injuring  the  Enemy, 
Sieges,  and  Bombardments. 

Article  XXII. — The  right  of  belligerents  to  adopt  means  of  injuring 
the  enemy  is  not  unlimited. 

Article  XXIII — In  addition  to  the  prohibitions  provided  by  special 
conventions  it  is  especially  forbidden — 

((z)  To  employ  poison  or  poisoned  weapons ; 

(&)  To  kill  or  wound  treacherously  individuals  belonging  to  the 

hostile  nation  or  army ; 
(c)  To  kill  or  wound  an  enemy,  who,  having  laid  down  his  arms, 
or  having  no  longer  means  of  defence,  has  surrendered  at 
discretion ; 
{dC)  To  declare  that  no  quarter  will  be  given ; 
(e)  To  employ  arms,  projectiles  or  material  calculated  to  cause 

unnecessary  suffering ; 
(/)  To  make  improper  use  of  a  flag  of  truce,  of  the  national  flag, 
or  of    the  military  insignia  and  uniform  of   the  enemy, 
as  well  as  the   distinctive  badges    of    the  Geneva  Con- 
vention. 
{g)  To  destroy  or  seize  the  enemy's  property,  unless  such  destruc- 
tion or  seizure  be  imperatively  demanded  by  the  necessities 
of  war ; 
Qi)  To  declare  abolished,  suspended  or  inadmissible  in  a  Court 
of  law  the  rights  and  actions  of  the  nationals  of  the  hostile 
parts. 
A  belligerent  is  likewise  forbidden  to  compel  the  nationals  of  the 
hostile  party  to  take  part  in  the  operations  of  war  directed  against  their 
own  country,  even  if  they  were  in  the  belligerent's  service  before  the 
commencement  of  the  war. 

Article  XXIV. — Ruses  of  war,  and  the  employment  of  measures 
necessary  for  obtaining  information  about  the  enemy  and  the  country, 
are  considered  permissible. 

Article  XX  V. — The  attack  or  bombardment,  by  whatever  means,  of 
towns,  villages,  dwellings  or  buildings  which  are  undefended  is  pro- 
hibited. 

Article  XXVI. — The  officer  in  command  of  an  attacking  force  must, 
before  commencing  a  bombardment,  except  in  cases  of  assault,  do  all  in 
his  power  to  warn  the  authorities. 

Article  XXVII — In  sieges  and  bombardments  all  necessary  steps 
must  be  taken  to  spare,  as  far  as  possible,  buildings  dedicated  to  religion, 
art,  science,  or  charitable  purposes,  historic  monuments,  hospitals,  and 
places  where  the  sick  and  wounded  are  collected,  provided  they  are  not 
being  used  at  the  time  for  military  purposes. 
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It  is  the  duty  of  the  besieged  to  indicate  the  presence  of  such  build- 
ings or  places  by  distinctive  and  visible  signs,  which  shall  be  notified  to 
the  enemy  beforehand. 

Article  XXVIII. — The  pillage  of  a  town  or  place,  even  when  taken 
by  assault,  is  prohibited. 

Chapter  II. — Spies. 

Article  XXIX. — A  person  can  only  be  considered  a  spy  when,  acting 
clandestinely  or  on  false  pretences,  he  obtains  or  endeavours  to  obtain 
information  in  the  zone  of  operations  of  a  belligerent,  with  the  intention 
of  communicating  it  to  the  hostile  party. 

Thus,  soldiers  not  wearing  a  disguise  who  have  penetrated  into  the 
zone  of  operations  of  the  hostile  army,  for  the  purpose  of  obtaining 
information,  are  not  considered  spies.  Similarly,  the  following  are  not 
considered  spies:  Soldiers  and  civilians,  carrying  out  their  mission 
openly,  intrusted  with  the  delivery  of  despatches  intended  either  for 
their  own  army  or  for  the  enemy's  army.  To  this  class  belong  likewise 
persons  sent  in  balloons  for  the  purpose  of  carrying  despatches  and, 
generally,  of  maintaining  communications  between  the  different  parts  of 
an  army  or  a  territory. 

Article  XXX. — A  spy  taken  in  the  act  shall  not  be  punished  without 
previous  trial. 

Article  XXXI. — A  spy  who,  after  rejoining  the  army  to  which  he 
belongs,  is  subsequently  captured  by  the  enemy,  is  treated  as  a  prisoner 
of  war,  and  incurs  no  responsibility  for  his  previous  acts  of  espionage. 

Chapter  III. — Flags  of  Truce. 

Article  XXXII. — A  person  is  regarded  as  bearing  a  flag  of  truce 
who  has  been  authorised  by  one  of  the  belligerents  to  enter  into 
communication  with  the  other,  and  who  advances  bearing  a  white 
flag.  He  has  a  right  to  inviolability,  as  well  as  the  trumpeter,  bugler 
or  drummer,  the  flag-bearer  and  interpreter  who  may  accompany 
him. 

Article  XXXIII. — The  commander  to  whom  a  flag  of  truce  is  sent 
is  not  in  all  cases  obliged  to  receive  it. 

He  may  take  all  necessary  steps  to  prevent  the  envoy  taking  advan- 
tage of  his  mission  to  obtain  information. 

In  case  of  abuse,  he  has  the  right  to  detain  the  envoy  temporarily. 

Article  XXXIV. — The  envoy  loses  his  rights  of  inviolability  if  it  is 
proved  in  a  clear  and  incontestable  manner  that  he  has  taken  advantage 
of  his  privileged  position  to  provoke  or  commit  an  act  of  treachery. 

Chapter  IV. — Capitulations. 

Article  XXXV. — Capitulations  agreed  upon  between  the  contracting 
parties  must  take  into  account  the  rules  of  military  honour. 

Once  settled,  they  must  be  scrupulously  observed  by  both  parties. 

Chapter  V. — Armistices. 

.     Article  XXXVI. — An   armistice  suspends  military    operations   by 
mutual  agreement  between  the  belligerent  parties.     If  its  duration  is 
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not  defined,  the  belligerent  parties  may  resume  operations  at  any  time, 
provided  always  that  the  enemy  is  warned  within  the  time  agreed  upon, 
in  accordance  with  the  terms  of  the  armistice. 

Article  XXXVII. — An  armistice  may  be  general  or  local.  The 
first  suspends  military  operations  of  the  belligerent  States  everywhere ; 
the  second  only  between  certain  fractions  of  the  belligerent  armies  and 
within  a  fixed  radius. 

Article  XXX  VIIL — An  armistice  must  be  notified  officially  and  in 
good  time  to  the  competent  authorities  and  to  the  troops.  Hostilities 
are  suspended  immediately  after  the  notification,  or  on  the  date  fixed. 

Article  XXXIX. — It  rests  with  the  contracting  parties  to  settle,  in 
the  terms  of  the  armistice,  what  communications  may  be  held  in  the 
theatre  of  war  with  the  inhabitants  and  between  the  inhabitants  of  one 
belligerent  State  and  those  of  the  other. 

Article  XL. — Any  serious  violation  of  the  armistice  by  one  of  the 
parties  gives  the  other  party  the  right  of  denouncing  it,  and  even, 
in  cases  of  urgency,  of  recommencing  hostilities  immediately. 

Article  XLI. — A  violation  of  the  terms  of  the  armistice  by  private 
persons  acting  on  their  own  initiative  only  entitles  the  injured  party  to 
demand  the  punishment  of  the  offenders  or,  if  necessary,  compensation 
for  the  losses  sustained. 

Section  III. — Military  Authority  over  the  Territory  of  the 
Hostile  State. 

Article  XLII. — Territory  is  considered  occupied  when  it  is  actually 
placed  under  the  authority  of  the  hostile  army. 

The  occupation  extends  only  to  the  territory  where  such  authority 
has  been  established  and  can  be  exercised. 

Article  XLIII. — The  authority  of  the  legitimate  power  having  in  fact 
passed  into  the  hands  of  the  occupant,  the  latter  shall  take  all  the 
measures  in  his  power  to  restore,  and  ensure,  as  far  as  possible,  public 
order  and  safety,  while  respecting,  unless  absolutely  prevented,  the  laws 
in  force  in  the  country. 

Article  XLIV. — A  belligerent  is  forbidden  to  force  the  inhabitants 
of  territory  occupied  by  it  to  furnish  information  about  the  army  of  the 
other  belligerent,  or  about  its  means  of  defence. 

Article  XL  V. — It  is  forbidden  to  compel  the  inhabitants  of  occupied 
territory  to  swear  allegiance  to  the  hostile  power. 

Article  XL  VI. — Family  honour  and  rights,  the  lives  of  persons,  and 
private  property,  as  well  as  religious  convictions  and  practice,  must  be 
respected. 

Private  property  cannot  be  confiscated. 

Article  XL  VII. — Pillage  is  formally  forbidden. 

Article  XL  VIII. — If,  in  the  territory  occupied,  the  occupant  collects 
the  taxes,  dues,  and  tolls  imposed  for  the  benefit  of  the  State,  he  shall 
do  so,  as  far  as  is  possible,  in  accordance  with  the  rules  of  assessment 
and  incidence  in  force,  and  shall  in  consequence  be  bound  to  defray  the 
expenses  of  the  administration  of  the  occupied  territory  to  the  same 
extent  as  the  legitimate  Government  was  so  bound. 

Article  XLIX. — If,  in  addition  to  the  taxes  mentioned  in  the  above 
Article,  the  occupant  levies  other  money  contributions  in  the  occupied 
territory,  this  shall  only  be  for  the  needs  of  the  army  or  of  the  adminis- 
tration of  the  territory  in  question. 
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Article  L. — No  general  penalty,  pecuniary  or  otherwise,  shall  be 
inflicted  upon  the  population  on  account  of  the  acts  of  individuals  for 
which  they  cannot  be  regarded  as  jointly  and  severally  responsible. 

Article  LI. — No  contribution  shall  be  collected  except  under  a  written 
order,  and  on  the  responsibility  of  a  Commander-in-Chief. 

The  collection  of  the  said  contribution  shall  only  be  effected  as  far  as 
possible  in  accordance  with  the  rules  of  assessment  and  incidence  of  the 
taxes  in  force. 

For  every  contribution  a  receipt  shall  be  given  to  the  contributors. 

Article  LII. — Kequisitions  in  kind  and  services  shall  not  be  demanded 
from  municipalities  or  inhabitants  except  for  the  needs  of  the  army  of 
occupation.  They  shall  be  in  proportion  to  the  resources  of  the  country, 
and  of  such  a  nature  as  not  to  involve  the  inhabitants  in  the  obligation 
of  taking  part  in  military  operations  against  their  own  country. 

Such  requisitions  and  services  shall  only  be  demanded  on  the  authority 
of  the  commander  in  the  locality  occupied. 

Contributions  in  kind  shall  as  far  as  possible  be  paid  for  in  cash ;  if 
not,  a  receipt  shall  be  given  and  the  payment  of  the  amount  due  shall  be 
made  as  soon  as  possible. 

Article  LIII. — An  army  of  occupation  can  only  take  possession  of 
cash,  funds,  and  realisable  securities  which  are  strictly  the  property  of 
the  State,  depots  of  arms,  means  of  transport,  stores  and  supplies,  and, 
generally,  all  movable  property  belonging  to  the  State  which  may  be 
used  for  military  operations. 

All  appliances,  whether  on  land,  at  sea,  or  in  the  air,  adapted  for  the 
transmission  of  news,  or  for  the  transport  of  persons  or  things,  exclusive 
of  cases  governed  by  naval  law,  depots  of  arms,  and,  generally,  all  kinds 
of  ammunition  of  war,  may  be  seized,  even  if  they  belong  to  private 
individuals,  but  must  be  restored  and  compensation  fixed  when  peace 
is  made. 

Article  LIV. — Submarine  cables  connecting  an  occupied  territory 
with  a  neutral  territory  shall  not  be  seized  or  destroyed  except  in  the 
case  of  absolute  necessity.  They  must  likewise  be  restored  and  com- 
pensation fixed  when  peace  is  made. 

Article  L  V. — The  occupying  State  shall  be  regarded  only  as  adminis- 
trator and  usufructuary  of  public  buildings,  real  estate,  forests,  and 
agricultural  estates  belonging  to  the  hostile  State,  and  situated  in  the 
occupied  country.  It  must  safeguard  the  capital  of  these  properties, 
and  administer  them  in  accordance  with  the  rules  of  usufruct. 

Article  LVI. — The  property  of  municipalities,  that  of  institutions 
dedicated  to  religion,  charity  and  education,  the  arts  and  sciences,  even 
when  State  property,  shall  be  treated  as  private  property. 

All  seizure  of,  destruction  or  wilful  damage  done  to  institutions  of 
this  character,  historic  monuments,  works  of  art  and  science,  is  forbidden, 
and  should  be  made  the  subject  of  legal  proceedings. 
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Ward  :  Ward  of  Court.— The  law  relating  to  these  sub- 
jects is  discussed  in  the  articles.  Contempt  of  Court;  Infants; 
Next  Friend. 

The  husband  who  has  been  committed  for  contempt  in  marrying 
a  ward  of  Court,  will  not  be  discharged  until  a  certificate  that  the 
marriage  is  valid  has  been  produced,  and  a  proper  settlement  has  been 
prepared,  approved,  and  executed,  and  payment  by  him  of  the  costs  has 
been  made  (see  Cox  v.  Bennett,  1874,  22  W.  R.  819). 

Warden. — See  Cinque  Ports;  Universities. 

Warder. — A  subordinate  officer  of  a  prison  appointed  to  assist  in 
guarding  the  prisoners  and  in  enforcing  the  prison  discipline.  The  duties 
of  warders  are  now  regulated  by  the  Prison  Acts. 

See  Prison  ;  Escape. 

Wardmote. — A  Court  held  in  each  ward  of  the  City  of  London. 
Formerly  it  possessed  an  extensive  jurisdiction,  having  not  only  the  view 
of  frankpledge  {g.v^  and  the  election  and  removal  of  officers,  but  also  a 
power  to  hear  and  determine  criminal  offences.  After  Magna  Carta  the 
Wardmote  Court  had  only  power  to  inquire  into  offences  and  present 
them  to  the  superior  tribunals — a  power  still  nominally  exercised  under 
the  ancient  articles  of  wardmote  inquest. 

The  wardmote  inquest  are  chosen  on  St.  Thomas's  Day  by  the  house- 
holders of  the  ward  paying  scot  and  bearing  lot.  They  must  be  not  less 
than  twenty-four,  and  may  be  either  freemen  or  non-freemen.  The  duties 
of  fhe  inquest  are  set  out  in  the  ancient  articles  of  the  charge  of  the 
wardmote,  which  empower  and  direct  inquiry  into  a  variety  of  what 
may  be  called  police  offences. 

For  the  full  text  of  these  articles,  see  PuUing's  Laws  and  Customs  of 
London,  2nd  ed.,  1849,  p.  219. 

The  members  of  the  inquest  perambulate  the  ward  from  time  to 
time,  and  make  a  presentment  of  the  matters  given  them  in  charge. 
The  wardmote  presentments  are  returned  to  the  Court  of  Aldermen, 
And  are  now  referred  by  the  Court  either  to  the  city  chamberlain  or 
the  alderman  of  the  ward.  If  they  relate  to  non-freemen,  the  chamber- 
lain issues  process  against  them ;  if  to  disorderly  houses,  etc.,  the 
alderman  in  his  discretion  directs  a  prosecution  by  the  city  solicitor 
(Pulling,  p.  220). 

The  functions,  however,  of  the  ward  inquest  appear  to  have  fallen 
into  disuse  (see  Report  of  Royal  Commission  on  Unification  of  London, 
1893,  App.  X.  p.  369 ;  Report  on  City  of  London,  1854,  Q.  2591  seq.). 

At  the  present  day  the  wardmote  has  no  coercive  powers,  but  can 
•only  pass  resolutions.  It  has  no  power  to  levy  special  rates  or  to  spend 
money.  Wardmote  expenses  come  out  of  the  police  rate.  The  wardmote 
is  now  chiefly  used  to  designate  the  meeting  of  the  ward  summoned  for 
the  election  of  aldermen  and  common  councillors  and  officers  of  the  ward. 
For  the  election  of  an  alderman  upon  any  vacancy  occurring  the  ward- 
mote is  summoned  by  the  Lord  Mayor.  For  the  election  of  common 
councillors  and  ward  officers,  which  is  held  annually  on  St.  Thomas's  Day 
(December  21),  the  wardmote  is  summoned  by  its  aldermen  in  obedience 
to  the  Mayor's  precept. 

Grand  or  Great  Court  of  Wardmote. — This  Court  is  held  on  Plow 
Monday  at  Guildhall,  under  the  presidency  of  the  Lord  Mayor  with 
■whom  the  aldermen  sit. 


580  WAEEHOUSE 

The  Court  is  held  for  the  purpose  of  receiving  the  returns  from  the 
several  wards  of  the  elections  on  St.  Thomas's  Day ;  petitions  (if  any) 
against  the  returns,  and  returns  of  ward  inquests;  also  to  admit  the 
city  marshal,  ward  beadles,  and  other  extra  constables  by  declaration 
(see  Koyal  Commission  on  City  of  London,  1893,  Statement,  p.  33). 

[Authorities. — Pulling's  Laws,  etc.,  of  London,  2nd  ed.,  1849,  pp.  218- 
221 ;  Eeport  and  Papers  relating  to  Koyal  Commission  on  Unification 
of  London,  1893.] 

Warehouse. — A  warehouse  is,  properly  speaking,  a  building 
used  for  the  purpose  of  storing  goods  imported  at  a  reasonable  rent 
without  payment  of  the  duties  on  importation  if  they  are  re-exported 
or  if  they  are  withdrawn  for  home  consumption  then  without  payment 
of  such  duties  until  the  moment  of  their  removal  from  the  building. 
By  the  Merchant  Shipping  Act,  1894,  57  &  58  Vict.  c.  60,  s.  492,  the 
expression  includes  all  warehouses,  buildings,  and  premises  in  which 
goods  when  landed  from  ships  may  be  lawfully  placed  (see,  too.  Customs,. 
Vol.  IV.  p.  81). 

As  to  the  power  of  persons  authorised  to  construct  harbours,  etc., 
to  acquire  land  for  the  erection  of  warehouses,  etc.,  and  to  lease  the 
same,  see  the  Harbours,  Docks,  and  Piers  Act,  1847, 10  &  11  Vict.  c.  27,. 
ss.  20-23. 

Distinguished  from  the  warehouses  of  which  we  have  first  treated,, 
and  which  may  be  called  public  warehouses,  are  private  warehouses^ 
which  are  nothing  more  nor  less  than  places  of  business  for  tradesmen 
who  are  compelled  to  keep  large  stocks  of  goods.  So  even  a  shed  with 
a  tarpauling  roof,  into  which  were  put  barrows,  posts,  etc.,  subject  to- 
a  payment  of  wharfage,  was  held  to  be  a  warehouse  or  other  building 
within  the  Reform  Act,  1832,  2  &  3  Will.  iv.  c.  45,  s.  27  (Watson  v. 
Cotton,  1847, 17  L.  J.  C.  P.  68 ;  cp.  B.  v.  Mmundson,  1859,  28  L.  J.  M.  C. 
213).    See  further  Warehouseman. 

Warehouseman.— In  the  Merchant  Shipping  Act,  1894,  57 
&  58  Vict.  c.  60,  the  expression  "warehouseman"  is  defined  to  mean 
the  occupier  of  a  Warehouse  {q.v.),  as  defined  by  that  Act  (s.  492). 
He  will,  therefore,  be  one  who  is  in  possession  of  goods  as  bailee  or 
depositee.  A  warehousekeeper  has,  however,  been  held  not  to  be  "  an 
agent  intrusted  with  the  possession"  within  the  Factors  Act,  1842,. 
5  &  6  Vict.  c.  39  (now  repealed  as  to  England)  (see  Cole  v.  North- 
Western  Bank,  1875,  L.  E.  10  C.  P.  345),  and  he  would  appear  not  to- 
be  a  "  mercantile  agent "  within  the  Factors  Act,  1889,  52  &  53- 
Vict.  c.  45.  If  a  railway  company  carries  goods  to  their  destination, 
but  these  are  not  called  for  within  a  reasonable  time,  they  cease  to  be 
common  carriers  and  are  merely  warehousemen  of  the  goods  {Chapman 
v.  Great  Western  Ely.  Co. ;  Chapman  v.  L.  &  N.-  W.  Ely.  Co.,  1880,. 
5  Q.  B.  D.  278;  Mitchell  v.  Lancashire  and  Yorkshire  Ely.  Co.,  1875, 
L.  E.  10  Q.  B.  256).  If,  therefore,  goods  become  damaged  while  in  the 
custody  of  a  railway  company  in  the  latter  capacity,  negligence  must 
be  proved. 

In  the  Merchant  Shipping  Act,  1894,  siipra,  the  term  is  closely 
associated  with  Wharfinger  (q.v.);  see  sees.  493-500  of  that  Act. 

In  a  more  popular  sense,  the  term  "  warehouseman  "  is  used  to- 
designate  a  merchant  who  stores  large  quantities  of  goods  on  his- 
premises.     To  this  class  the  Shop  Eegulation  Acts,  as  well  as  the  Truck, 
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Act,  1896,  59  &  60  Vict.  c.  44,  are  of  importance.     See  Shop  ;  Truck 
Acts;  Warehouse;  Bailments. 

Warehousing'  System — This  phrase  is  conveniently  used 
to  describe  the  system  under  which  importers  of  dutiable  articles  are 
allowed  to  deposit  them  in  public  warehouses  at  a  reasonable  rent 
without  payment  of  the  import  duty  until  they  are  withdrawn  for  home 
consumption,  or  if  they  are  re-exported  then  without  any  payment  of 
duty  at  all.  The  system  had  its  origin  in  Sir  Robert  Walpole's  abortive 
excise  scheme  in  1733,  but  was  not  adopted  until  1803,  when  the 
foundation  of  the  existing  system  was  laid  by  the  Statute  43  Geo.  ill. 
c.  132.  The  present  warehousing  regulations  are  contained  in  the 
Customs  Consolidation  Act,  1876,  39  &  40  Vict.  c.  36,  as  amended 
by  subsequent  Customs  Acts,  being  in  substitution  for  the  regulations 
in  the  Customs  Consolidation  Act,  1853,  16  &  17  Vict.  c.  107.  The 
various  existing  enactments  relating  to  this  subject  will  be  found 
collected  in  the  Chronological  Index  to  the  Statutes,  under  titles 
Customs,  2  (c);  Excise,  7;  Spirits,  3;  Tobacco,  2;  Wine,  1  (see 
Customs). 

[Authorities. — M'Culloch's  Dictionary  of  Commerce,  etc.,  titles  "  Ware- 
housing System,"  "Importation  and  Exportation";  Chitty's  Statutes,  tit. 
*'  Customs."] 

War  Office. — In  1904,  upon  the  abolition  of  the  office  of 
Commander-in-Chief,  the  Army  Council  was  created,  in  whom  the 
powers  in  relation  to  the  army  were  vested,  which  had  previously 
been  exercised  by  the  Secretary  of  State  for  War,  the  Commander- 
in-Chief,  and  other  principal  officials.  The  Secretary  of  State  (q.v.), 
however,  remains  responsible  to  the  Crown  and  to  Parliament  for  the 
administration  of  the  Royal  authority  and  prerogative  in  respect  of 
the  military  forces ;  and  the  other  members  of  the  Army  Council  are 
responsible  to  the  Secretary  of  State  for  such  portions  of  the  business 
of  the  Council  as  belong  to  their  respective  departments.  The  military 
members  are  the  Chief  of  the  General  Staff,  the  Adjutant-General,  the 
Quartermaster- General,  and  the  Master-General  of  Ordnance ;  and  there 
are  also  a  civil  member  and  a  finance  member.  The  Secretary  of  the 
War  Office  is  the  Secretary  of  the  Army  Council.  See,  further,  Council 
(Army).  The  finance  member  is  at  the  head  of  the  financial  business  of 
the  War  Office,  and  is  assisted  by  the  Director-General  of  Army  Finance, 
who  allows  and  pays  all  moneys  for  army  services,  audits  cash  expendi- 
tures, and  prepares  the  accounts  of  them  for  Parliament.  The  civil 
member  is  responsible  for  the  non-effective  votes,  and  the  Secretary  of 
State  may  assign  any  other  business  to  him  or  to  the  finance  member. 

The  civil  member  is  now  the  Parliamentary  Under-Secretary  of  State, 
and  the  finance  member  is  the  Financial  Secretary,  a  subordinate  member 
of  the  Ministry,  and  capable  of  sitting  in  the  House  of  Commons  (33  & 
34  Vict.  c.  17). 

The  comparative  simplicity  of  this  organisation  was  very  slowly 
attained.  The  sole  supreme  government,  command,  and  disposition  of 
tlie  military  forces  was  declared  by  16  Car.  ii.  c.  6  to  be  the  undoubted 
right  of  the  Crown,  and  was  the  last  of  the  prerogatives  to  come  under 
parliamentary  control.  It  was,  of  course,  necessary  after  the  Revolution 
that  Parliament  should  authorise  the  maintenance  of  a  standing  army 
by  the  annual  Army  Act,  and  make  the  necessary  financial  provision ; 
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but  in  the  eighteenth  century  the  command  was  largely  exercised  by 
the  King  in  person,  and  the  Secretary  at  War  disclaimed  any  responsi- 
bility to  Parliament  for  carrying  out  his  orders.  In  1793  the  Crown 
was  induced  to  delegate  the  command  of  the  army  to  a  commander-in- 
chief,  with  a  view  to  securing  that  appointments  and  promotions  should 
no  longer  be  given  in  political  grades.  In  1794  a  separate  Secretary  of 
State  for  War  was  appointed.  The  distribution  of  the  duties  at  present 
performed  by  the  War  Office  between  the  Secretary  of  State,  the  Secretary 
at  War,  the  Board  of  Ordnance,  the  Home  Office,  and  the  Treasury  was 
a  source  of  great  confusion.  The  Crimean  War  brought  about  a  great 
consolidation  of  power  in  the  hands  of  the  Secretary  of  State  for  War, 
and  the  abolition  of  some  of  the  older  offices ;  but  his  relations  to  the 
Commander-in-Chief  remained  undefined  until  1861,  when  the  subordina- 
tion of  the  Commander-in-Chief  was  laid  down  and  the  patent  restraining 
the  Secretary  of  State  from  interfering  in  the  government  of  the  army 
abandoned.  This  subordination  was  further  affirmed  when  the  Horse 
Guards  and  the  War  Office  were  united  in  1870.  In  the  following  year 
the  militia  was  first  placed  under  the  Secretary  for  War. 

[^Authorities. — For  a  further  account  of  the  complicated  history  of 
the  War  Office,  see  Clode,  Military  Laws  of  the  Crown ;  Anson,  Law  and 
Custom  of  the  Constitution.']  ■ 

Wa.rping'. — This  is  a  method  of  fertilising  poor  or  barren  land 
by  artificial  inundation  from  rivers.  The  water  is  let  in  over  the  land, 
and  enclosed  until  the  warp  or  sediment  it  holds  in  suspension  has 
deposited,  when  the  water  is  let  off  again.  It  is  practised  in  low-lying 
tracts,  which  can  easily  be  submerged.  Warping  is  one  of  the  improve- 
ments specified  in  Part  I.  of  the  First  Schedule  to  the  Agricultural 
Holdings  Act,  1908,  requiring  the  written  consent  of  the  landlord  before 
its  execution,  as  a  condition  precedent  to  the  tenant's  right  to  claim 
compensation  in  respect  of  it  at  the  end  of  the  tenancy  (see  Agricultural 
Holdings  Act,  s.  2).  Warping  is  also  one  of  the  improvements  upon  which 
capital  money  arising  under  the  Settled  Land  Acts  may  be  applied  (see 
Settled  Land  Act,  1882,  ss.  21  (iii.),  25  (ii.)). 

Warrant  of  Attorney. — A  warrant  of  attorney  is  an 
instrument,  usually,  but  not  necessarily,  under  seal,  whereby  an  attorney 
is  authorised  to  appear  in  an  action,  and  suffer  judgment  to  be  entered 
up  against  the  person  giving  the  authority.  A  warrant  of  attorney  to 
confess  judgment  in  a  personal  action  is  of  no  force  unless  a  solicitor 
of  the  Supreme  Court  is  present  on  behalf  of  the  person  giving  the 
warrant,  expressly  named  (see  Taylor  v.  Nicholls,  1840,  6  Mee.  &  W. 
91)  by  him  and  attending  at  his  request  to  inform  him  of  the  nature 
and  effect  of  such  warrant  before  it  is  executed,  who  must  subscribe  his 
name  as  a  witness  to  the  due  execution  thereof,  and  thereby  declare 
himself  to  be  solicitor  for  the  person  executing  the  same,  and  state  that 
he  subscribes  as  such  solicitor.  A  warrant  of  attorney  which  is  not 
executed  in  such  manner  is  not  rendered  valid  by  proof  that  the  person 
executing  it  did  in  fact  understand  the  nature  and  effect  thereof,  or 
was  fully  informed  of  the  same  (Debtors  Act,  1869,  ss.  24  and  25). 
Every  warrant  of  attorney  to  confess  judgment,  or  a  true  copy  thereof, 
must  be  filed  in  the  Bills  of  Sale  Department,  Central  Office,  within 
twenty-one  days  after  execution,  and  if  any  such  warrant  of  attorney 
was  given  subject  to  any  defeasance  or  condition,  such  defeasance  or 
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condition  must  be  written  on  the  same  paper  or  parchment  with  th6 
warrant  before  the  filing  thereof  (Debtors  Act,  1869,  s.  26;  Practice 
Master's  Eules  (25)).  A  warrant  of  attorney  which  is  not  duly  filed 
in  accordance  with  this  provision  is  void  as  against  the  creditors  of  the 
person  giving  it,  but  it  is  not  invalidated  as  against  him  {Gowan  v. 
Wright,  1886,  18  Q.  B.  D.  201).  Warrants  of  attorney  were  formerly 
sometimes  given  with  mortgages  by  way  of  collateral  security,  so  that 
the  mortgagee,  by  entering  up  judgment,  might  obtain  priority  in  the 
administration  of  the  assets  of  the  mortgagor;  but  a  judgment  no 
longer  operates  as  a  charge  on  the  land  of  the  debtor  until  such  land  is 
actually  delivered  in  execution  (27  &  28  Vict.  c.  112),  and  such  warrants 
are  now  scarcely  ever  given.  The  stamp  duty  on  such  a  warrant  is 
sixpence  for  every  £100  secured.  Schedule  to  Stamp  Act,  1891,  title 
Mortgage. 

Warrants. — A  warrant  is  a  written  authority  for  doing  an  act. 

1.  In  matters  of  trade  or  business  such  documents  as  dock-warrants 
or  dividend-warrants  are  authorities  or  vouchers  for  delivery  of  the 
goods  or  for  payment  of  the  money  named  therein :  and  Treasury 
warrants  are  used  as  the  equivalent  of  cheques  drawn  on  behalf  of 
the  National  Government. 

2.  In  law  the  term  "  warrant "  is  most  frequently  used  to  express 
the  written  authority  of  a  judicial  functionary  directing  or  empowering 
the  person  named  in  it  to  do  an  act  which  without  such  authority 
would  be  an  actionable  wrong,  e.g.  to  make  an  arrest,  or  enter  on  the 
land  of  another  or  take  possession  of  his  goods  (see  Arrest,  Vol.  I. 
p.  512).  It  also  applies  to  warrants  issued  by  landlords  to  take  a 
distress  for  rent  (see  Distress,  Vol.  IV.  p.  638). 

In  the  Supreme  Court,  except  in  the  case  of  Bench  Warrants,  the 
authority  is  usually  given  by  writ  or  order  of  the  Court. 

Justices  of  the  peace  have  powers  to  issue  warrants  for  many 
purposes.  Their  power  as  to  the  arrest  of  offenders  arose  from  the 
earliest  statutes  creating  their  office,  and  from  the  commission  of  the 
peace,  and  is  shared  by  the  judges  of  the  Supreme  Court  who  are  in 
such  commission  for  every  county.  It  is  now  regulated  in  the  main 
by  the  Indictable  Offences  Act,  1848,  and  the  Summary  Jurisdiction 
Acts. 

The  following  are  the  warrants  of  arrest  issued  by  a  justice : — 

(a)  Of  persons  accused  of  any  indictable  offence  committed  within  his 
jurisdiction,  or  by  a  person  who  is  within  his  district  (1848,  c.  42). 

{h)  Of  fugitives  from  foreign  or  colonial  justice  who  are  within  his 
district.    See  Extradition  ;  Fugitive  Offenders. 

(c)  Of  persons  accused  of  an  offence  punishable  on  summary  conviction 
committed  within  his  jurisdiction  (1848,  c.  43,  ss.  2,  3  ;  1879,  c.  49,  s.  41). 

{(i)  Of  witnesses  who  will  not  voluntarily  attend  a  hearing  before  justices 
(1848,  c.  42,  ss.  16,  20;  c.  43,  s.  7 ;  1881,  c.  24,  ss.  4,  8). 

In  each  case  an  information  on  oath  and  in  writing  must  be  laid 
before  the  justice  as  a  condition  precedent  to  the  grants  or  issue  of  the 
warrant. 

As  to  the  mode  of  executing  these  warrants  (see  Arrest  ;  Fugitive 
Offenders). 

The  forms  of  warrant  are  scheduled  to  the  Indictable  Offences  Act, 
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1848,  and  to  the  Summary  Jurisdiction  Rules  of  1886  (and  see  Oke, 
Magisterial  Formulist). 

It  would  seem  that  an  invalid  warrant  could  be  quashed  on  certiorari. 
It  is  stated  in  Stone's  Justices  Manual,  40th  ed.,  893,  that  a  justice  may 
at  any  time  withdraw  his  own  warrant,  which  is  a  mere  command  to  a 
constable  obtained  on  ample  information,  and  may  be  countermanded 
at  any  time.  In  R.  v.  Grossman,  1908,  98  L.  T.  760,  the  High  Ck)urt 
refused  to  direct  a  magistrate  to  hear  and  determine  an  application 
for  the  withdrawal  of  a  warrant.  They  declined  to  pronounce  on  the 
correctness  of  the  above  statement. 

Justices,  when  persons  accused  are  before  them,  have  further  powers 
to  issue  warrants — 

(a)  To  remand  in  custody. 

{h)  For  conveyance  of  the  accused  to  another  district  for  examination 
(1848,  c.  42,  s.  22). 

(c)  For  commitment  of  the  accused  to  gaol  (s.  25).     See  Prosecution. 

{d)  Of  deliverance,  where  the  accused  is  admitted  to  bail  after  commit- 
ment.    See  Bail. 

And  they  are  empowered  to  issue  Search  Warrants  in  the  case 
of  stolen  goods  both  at  common  law  and  under  many  special  statutes. 
They  also  issue  distress  warrants  as  a  means  of  enforcing  convictions 
or  orders  for  the  payment  of  fines,  penalties,  or  other  sums  (see  Distress. 
Vol.  IV.  p.  645).  In  aid  of  these  warrants  the  justice  can  also,  except  in 
the  case  of  civil  debts,  issue  warrants  of  commitment  enforceable  if  the 
distress  taken  is  insufficient.     As  to  backing  warrants,  see  Arrest. 

The  warrant  of  a  justice,  if  apparently  valid  on  the  face  thereof, 
is  a  complete  protection  to  the  person  who  acts  ministerially  under  it 
in  doing  the  acts  which  it  authorises  or  requires ;  and  a  complete  answer 
or  justification  in  any  action  of  trespass  to  person,  lands,  or  goods  (see 
Beven,  Negligence,  3rd  ed.,  258 ;  Clerk  and  Lindsell,  Torts,  3rd  ed.,  735). 
But  the  protection  is  not  available  where  the  officer  arrests  or  holds 
the  wrong  person  or  enters  the  wrong  place  or  takes  the  wrong  goods 
(see  Execution;  False  Imprisonment);  nor  where  the  warrant  is 
invalid  on  the  face  of  it  {Jones  v.  German,  [1896]  2  Q.  B.  418  ;  [1897] 
1  Q.  B.  374) ;  nor  in  a  misdemeanor  case  where  the  person  effecting  the 
arrest  has  not  the  warrant  with  him  {Godd  v.  Gabe,  1876,  1  Ex.  D.  352). 

Warrants  for  Goods.— The  term  "warrant"  is  of  wide 
signification.  Thus  in  B.  v.  Kay,  1870,  39  L.  J.  M.  0.  118,  it  was  held 
that  a  receipt  given  to  a  building  society,  which  was  in  the  habit  of 
taking  money  on  deposit,  on  a  certain  amount  being  repaid  and  which 
was  treated  as  an  authority  to  pay,  might  be  described  in  an  indictment 
for  forgery  of  the  same  as  a  warrant,  authority,  or  request  for  the  pay- 
ment of  money  by  procuration  within  the  meaning  of  24  &  25  Vict. 
1861,  c.  98,  s.  24;  and  in  R.  v.  MorHson,  1859,  28  L.  J.  M.  C.  210,  a 
pawnbroker's  duplicate  was  held  to  be  correctly  described  in  an  indict- 
ment for  the  theft  thereof,  as  a  warrant  for  the  delivery  of  goods,  for 
the  Pawnbrokers  Act,  1800,  39  &  40  Geo.  in.  c.  99  (now  repealed), 
required  the  pawnbroker  on  production  thereof  to  deliver  up  the 
goods.  Under  the  Pawnbrokers  Act,  1872,  35  &  36  Vict.  c.  93,  a  pawn- 
ticket has  the  same  effect  (see  ss.  25-31).  No  particular  form  then  is 
necessary,  provided  the  holder  of  the  goods  is  bound  to  deliver  them  on 
production  of  the  document.     So  a  request  for  delivery  of  goods,  though 
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not  addressed  to  any  one,  and  merely  in  this  form,  "  Aug.  3,  '39.  One 
16  in.  helmet  scoop — one  4  qt.  kettle. — Jas.  Hay  ward,"  was  held  to  be 
a  sufficient  warrant  (B.  v.  Fulbrook,  1839,  9  Car.  &  P.  37). 

See  also  Principal  and  Agent  ;  Factors  Act,  Vol.  XI.,  at  p.  518. 

Warranty. — ^A  warranty  in  the  strict  sense  of  the  term,  and 
as  distinguished  from  a  condition,  is  an  undertaking  which  forms  part 
of  a  contract,  but  is  collateral  to  the  main  object  of  such  contract ;  a 
breach  of  which  does  not  avoid  the  contract,  but  merely  gives  a  right 
of  action  for  damages.  The  distinction  between  a  condition  and  a 
warranty  is  clearly  drawn  in  the  frequently-quoted  judgment  of  Lord 
Abinger  in  Chanter  v.  RopMm,  1838,  4  Mee.  &  W.  399,  at  p.  404  (51  R.  R. 
650,  654),  where  he  says : — 

A  good  deal  of  confusion  has  arisen  in  many  of  the  cases,  from  the 
unfortunate  use  of  the  word  "  warranty."  Two  things  have  been  confounded 
together.  A  warranty  is  an  express  or  impHed  statement  of  something  which 
the  party  undertakes  shall  be  part  of  a  contract;  and  though  part  of  the 
contract,  yet  collateral  to  the  express  object  of  it.  But  in  many  of  the  cases, 
the  circumstance  of  a  party  selling  a  particular  thing  by  its  proper  descrip- 
tion has  been  called  a  warranty ;  and  the  breach  of  such  contract  a  breach 
of  warranty  ;  but  it  would  be  better  to  distinguish  such  cases  as  a  non-com- 
pliance with  a  contract  which  a  party  has  engaged  to  fulfil ;  as,  if  a  man 
offers  to  buy  peas  of  another,  and  he  sends  him  beans,  he  does  not  perform 
his  contract ;  but  that  is  not  a  warranty ;  there  is  no  warranty  that  he  should 
sell  him  peas ;  the  contract  is  to  sell  peas,  and  if  he  sends  him  anything  else 
in  their  stead,  it  is  a  non-performance  of  it.  So  if  a  man  were  to  order  copper 
for  sheathing  ships — that  is  a  particular  copper,  prepared  in  a  particular 
manner ;  if  the  seller  sends  him  a  different  sort,  in  that  case  he  does  not 
comply  with  the  contract ;  and  though  this  may  have  been  considered  a 
warranty,  and  may  have  been  ranged  under  the  class  of  cases  relating  to 
warranties,  yet  it  is  not  properly  so. 

The  Sale  of  Goods  Act,  1893,  defines  a  warranty  as  "  an  agreement 
with  reference  to  goods  which  are  the  subject  of  a  contract  of  sale, 
but  collateral  to  the  main  purpose  of  such  contract,  the  breach  of  which 
gives  rise  to  a  claim  for  damages,  but  not  to  a  right  to  reject  the  goods 
and  treat  the  contract  as  repudiated"  (s.  62  (1));  and  provides  that 
whether  a  stipulation  in  such  a  contract  is  a  condition,  the  breach  of 
which  may  give  rise  to  a  right  to  treat  the  contract  as  repudiated, 
or  a  warranty,  depends  in  each  case  on  the  construction  of  the  contract ; 
and  that  a  stipulation  may  be  a  condition,  though  called  a  warranty 
in  the  contract  (s.  11  (1)  b). 

Whenever  an  undertaking  which  forms  part  of  a  contract  goes  to 
the  root  of  the  whole  transaction,  it  will  be  deemed  to  be  a  condition, 
and  not  merely  a  warranty,  though  it  may  be  called  a  warranty  in  the 
contract.  Thus,  where  a  fire  policy  was  "  warranted  to  be  on  the  same 
rate,  terms,  and  identical  interest"  as  two  policies  granted  by  other 
offices,  it  was  held  that  the  stipulation  was  a  condition,  and  there 
being  a  slight  difference  between  the  terms  of  the  policy  in  question 
and  those  of  one  of  the  other  policies  with  respect  to  the  interest  insured 
and  the  premium,  that  the  assured  could  not  recover  on  the  policy 
{Barnard  v.  Faber,  [1893]  1  Q.  B.  340).  So,  where  cotton  was  sold  by 
sample,  and  guaranteed  equal  to  the  sample,  with  a  provision  that 
if  the  quality  should  prove  inferior  a  fair  allowance  should  be  made 
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it  was  held  that,  cotton  of  a  different  sort  altogether  having  been  sent, 
the  buyer  was  entitled  to  reject  it,  it  being  the  foundation  of  the  con- 
tract that  the  cotton  should  be  of  the  same  kind  as  the  sample,  with 
a  superadded  warranty  that  it  should  be  equal  to  the  sample  in  quality 
(Azemar  v.  Casella,  1867,  36  L.  J.  C.  P.  263;  and  see  Heyworth  v. 
Hutchinson,  1867,  L.  E.  2  Q.  B.  447 ;  Dawson  v.  Collis,  1851,  10  C.  B. 
530  ;  Howcroft  v.  Laycock,  1898,  14  T.  L.  R.  460).  So,  where  rice  was 
bought  to  be  shipped  during  certain  months,  it  was  held  that  the  time 
of  shipment  was  of  the  essence  of  the  contract,  and  not  merely  a  stipu- 
lation a  breach  of  which  could  be  compensated  in  damages  {Bowes  v. 
Shand,  1877,  2  App.  Cas.  455), 

As  to  warranties  and  conditions  in  contracts  of  marine  insurance, 
see  Marine  Insurance.  In  such  contracts,  and  in  charter-parties,  the 
term  "  warranty  "  is  used  as  synonymous  with  "  condition  "  (see  Behn  v. 
Burness,  1863,  32  L.  J.  Q.  B.  204). 

Where  goods  are  sold  by  description,  there  is  an  implied  condition 
that  they  shall  correspond  with  such  description,  and  if  they  do  not, 
there  is  none  the  less  a  breach  of  contract  on  the  part  of  the  seller 
because  it  is  expressly  agreed  that  he  shall  not  be  answerable  for  the 
quality  of  the  goods  {Josling  v.  Kingsford,  1863,  13  C.  B.  K  S.  447; 
Howcroft  V.  Laycock,  supra).  So,  it  was  held  that  an  agreement  for  the 
sale  of  "  foreign  refined  rape  oil,  warranted  only  equal  to  sample,"  was 
not  complied  with  by  a  delivery  of  oil  which  was  not  foreign  refined 
rape  oil,  although  it  was  equal  to  the  sample  {Nichol  v.  Godts,  1854, 
10  Ex.  Eep.  191 ;  102  E.  E.  523).  So,  where  a  contract  for  the  sale  of 
a  ship  described  it  as  a  copper-fastened  vessel,  but  provided  that  it 
should  be  taken  with  all  faults,  and  without  allowance  for  any  defects 
whatsoever,  it  was  held  that  the  expression  "  with  all  faults  "  must  be 
taken  to  mean  with  all  faults  which  were  consistent  with  its  being  the 
thing  described,  and  the  ship  not  being  a  copper-fastened  vessel,  that 
the  seller  was  liable  in  an  action  for  damages  {Shepherd  v.  Kain,  1821, 
5  Barn.  &  Aid.  240;  24  E.  E.  344;  cp.  Hyslop  v.  Shirlaw,  1906, 
7  F.  875). 

No  particular  form  of  words  is  necessary  to  constitute  a  condition 
or  warranty.  A  mere  affirmation  or  representation  is  sufficient,  if  it 
appears  to  have  been  the  intention  of  the  parties  that  it  should  form  part 
of  the  contract  {Behn  v.  Burness,  1863,  32  L.  J.  Q.  B.  204;  Pasley  v. 
Freeman,  1789,  3  T.  E.  51,  57;  IE.  E.  634).  In  Bannerman  v.  White, 
1861,  31  L.  J.  C.  P.  28,  a  buyer  of  hops  by  sample  inquired  whether 
sulphur  had  been  used  in  the  growth  of  the  hops,  and  bought  them  on 
the  faith  of  an  assurance  by  the  seller  that  it  had  not ;  and  it  was  held 
that  such  assurance  made  the  contract  conditional,  and  that  if  sulphur 
had  been  used,  the  buyer  was  entitled  to  reject  the  hops,  though  they 
were  equal  to  the  sample.  But  a  mere  representation  or  expression  of 
opinion  will  not  constitute  a  condition  or  warranty,  unless  it  appears  to 
have  been  intended  and  understood  as  such  {Hopkins  v.  Tan^ueray, 
1854,  15  C.  B.  130;  100  E.  E.  271 ;  Stucley  v.  Baily,  1862,  31  L.  J.  Ex. 
483 ;  Power  v.  Barham,  1836,  4  Ad.  &  E.  473 ;  43  E.  E.  406 ;  Carter 
V.  Crick,  1859,  4  H.  &  N.  412;  Budd  v.  Fairmaner,  1831,  8  Bing.  48; 
34  E.  E.  619).  And  where  a  contract  is  reduced  to  writing,  evidence  is 
not  admissible  for  the  purpose  of  proving  that  there  was  a  verbal  con- 
dition or  warranty  which  is  not  contained  in  the  written  agreement 
{Harnor  v.  Groves,  1855,  15  C.  B.  667;  100  E.  E.  535;  Chanter  v. 
Hopkins,  1838,  4  Mee.  &  W.  399,  406;  51  E.  E.  650,  655;  Paul  v. 
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Glasgow  Corporation,  1901,  3  F.  119 ;  cp.  Allen  v.  Pink,  1838,  4  Mee.  &  W. 
140 ;  51  E.  R  503),  except  in  the  case  of  a  collateral  verbal  warranty 
relating  to  a  matter  on  which  the  written  agreement  is  wholly  silent 
(Be  Lassalle  v.  Guilford,  [1901]  2  K.  B.  215 ;  Llmjd  v.  Sturgeon  Falls 
Fulp  Co.,  1901,  85  L.  T.  162). 

Upon  a  contract  for  the  hire  of  a  specific  chattel  there  is  no  implied 
undertaking  that  the  chattel  is  reasonably  fit  for  the  purpose  for  which 
it  is  hired  {Robertson  v.  Amazon  Tug  Co.,  1881,  7  Q.  B.  D.  598).  But 
there  is  such  an  implied  undertaking  on  the  part  of  a  person  who  agrees 
to  let  out  on  hire  for  a  particular  purpose  a  chattel  which  is  not  specific, 
as  in  the  case  of  a  jobmaster  who  lets  out  carriages  {Hyman  v.  Nye,  1881, 
6  Q.  B.  D.  685;  see  also  Vogan  v.  Oulton,  1899,  81  L.  T.  435).  See 
Horses.  As  to  chest-foundering  (anticor),  see  Atterbury  v.  Fairmanner, 
1823,  8  Moo.  C.  P.  32;  and  Oliphant,  Za^^;  of  Horses,  5th  ed.,  p.  71. 

See,  further,  as  to  the  conditions  and  warranties  which  are  implied 
in  the  case  of  a  contract  for  the  sale  of  goods,  and  the  remedies  for 
breach  thereof,  the  article  on  Sale  of  Goods.  And  as  to  the  measure  of 
damages  for  breach  of  warranty,  see  Damages. 

Warranty  of  Authority. — See  Principal  and  Agent. 

Warren. — In  its  strict  sense  a  warren  means  a  free  warren, 
namely  an  incorporeal  right  or  franchise  (based  on  grant  by  the  Crown 
or  on  prescription)  entitling  the  owner  to  property  in  all  beasts  of  warren 
found  on  the  soil  to  which  it  applies,  whether  living  or  dead,  and 
whether  the  soil  is  or  is  not  vested  in  the  owner  of  the  franchise.  The 
animals  to  which  it  applies  are  roedeer,  hares,  rabbits,  herons,  pheasants, 
partridges,  rails,  quails,  and  woodcock. 

In  the  Larceny  Act,  1861,  24  &  25  Vict.  c.  96,  s.  17,  warren  is  used 
in  a  different  sense,  i.e.  as  a  breeding  ground  for  hares  or  rabbits. 

See  Game  Laws. 

Wash  ho  uses. — See  Baths  and  Washhouses. 
Waste. 
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Definitions. 


Waste  has  been  defined  in  Co.  Litt.  53a  as  "destruction  in  houses, 
gardens,  woods,  trees,  or  in  lands,  meadows,  etc. ; "  and  in  8  Bacon's  Abr. 
379,  W.,  as  "  the  committing  of  any  spoil  or  destruction  in  houses,  lands, 
etc.,  by  tenants,  to  the  damage  of  the  heir,  or  of  him  in  reversion  or 
remainder."  As  the  result  of  the  most  recent  decisions  it  has  been 
defined  "  as  the  committing  of  any  appreciable  spoil  or  destruction  to 
any  corporeal  hereditament,  by  a  tenant  during  his  particular  estate 
therein,  to  the  damage  of  the  heir,  or  of  him  in  reversion  or  remainder 
contrary  to  the  obvious  intention  of  the  grantor  "  (Garth  v.  Hind  Cotton, 
vol.  ii.,  W.  &  T.'s  Leadiing  Cases  in  Equity,  1897,  p.  1000 ;  Bewes  on  Waste, 
1894,  p.  9 ;  Dashwood  v.  Magniac,  [1891]  3  Ch.  pp.  352,  357).  Some  act 
or  omission  prejudicial  to  the  inheritance  is  an  essential  fact  upon  which 
to  ground  an  action  for  waste ;  and  it  is  also  a  question  of  intention,  as 
shown  by  the  will  or  settlement,  of  the  owner  of  the  inheritance,  as  to 
what  should  constitute  waste  {Barrett  v.  Barrett,  1634,  Het.  34;  see  at 
p.  35).  "  Now  the  law  will  not  allow  that  to  be  waste  which  is  not  any 
ways  prejudicial  to  the  inheritance." 

The  severity  of  the  ancient  common  law,  which  knew  no  distinction 
between  waste  which  caused  real  injury  to  the  reversion,  and  mere 
technical  waste,  which  was  either  trivial  or  meliorating,  and  which  latter 
often  was  positively  beneficial  to  the  inheritance,  is  illustrated  by  such 
cases  as  London  {City  of)  v.  Greyme,  1607,  Cro.  (2)  181 ;  Greene  v.  Cole, 
1669,  2  Wms.  Saun.  644 ;  85  E.  K.  1037,  in  both  of  which  the  inheritance 
had  been  improved  in  value ;  but  modern  law  gives  no  encouragement 
to  actions  for  waste  upon  technical  grounds  (see  Dashioood  v.  Magniac, 
[1891]  3  Ch.  D.  306,^er  Bowen,  L.J.,  pp.  360  et  seq. ;  and  Tucker  v.  Linger, 
1882,  21  Ch.  D.  18,  28 ;  8  App.  Cas.  508).  Where  the  inheritance  had 
been  benefited  and  not  damaged,  the  tenant  was  held  not  liable  for 
waste,  and  the  Court  refused  an  injunction  against  his  converting  dis- 
used buildings  for  storing  corn  into  dwelling-houses  {Doherty  v.  Allman, 
1878,  3  App.  Cas.  709,  see  per  Cairns,  L.C.,  722,  723 ;  Bewes,  Waste,  134 ; 
Meux  V.  Cobley,  [1892]  2  Ch.  253).  The  old  general  rule  dating  from 
Barcy  v.  Askwith,  1618,  Hob.  234;  80  E.  R.  380,  was  that  a  lessee  has 
no  power  to  change  the  nature  of  the  thing  demised ;  e.g.  to  turn  meadow 
into  arable,  or  wood  into  pasture ;  but  he  might  improve,  as  by  draining 
the  land. 

Waste  may  be  distinguished  as  legal,  which  is  either  voluntary  or 
permissive,  i.e.  commissive  or  emissive;  and  equitable  waste,  which 
includes  acts  which  are  not  waste  at  common  law,  the  nature  of 
which  will  be  pointed  out  {Powys  v.  Blagrave,  1854,  2  Eq.  Rep.  395 
and  1204). 

Generally. 

To  constitute  waste  there  must  be  injury  to  the  inheritance  in  some 
form  {Doe  v.  Bond,  1826,  5  Barn.  &  Cress.  855 ;  29  R.  R.  436),  either,  firstly, 
by  materially  "  diminishing  the  value  of  the  estate ;  or,  secondly,  by 
increasing  the  burden  upon  it ;  or,  thirdly,  by  impairing  the  evidence  of 
title  "  {Harrow  School  v.  Alderton,  1800,  2  Bos.  &  Pul.  86 ;  5  R.  R.  546 ; 
Doe  v.  Uarl  of  Burlington,  1833,  5  Barn.  &  Adol.  507,  517;  Jones  v. 
Chappell,  1875,  L.  R.  20  Eq.  539 ;  Tucker  v.  Linger,  1882,  1883,  21  Ch. 
D.  18,  28 ;  8  App.  Cas.  508). 
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"Waste  may  be  negatived  by  showing  that  the  acts  complained  of  are 
permitted  by  local  custom  or  usage,  unless  such  acts  are  expressly  ex- 
cluded by  contract  {Bashwood  v.  Magniac,  [1891]  3  Ch.  306  and  358,  ^^e?- 
Bowen,  L.J.) ;  and  a  lessee  cannot  be  made  liable  for  acts  which,  though 
otherwise  amounting  to  waste,  are  expressly  allowed  by  the  terms  of  a 
demise ;  but  where  he  impliedly  contracts  to  preserve  the  nature  of  the 
property  demised  he  cannot  under  "  meliorating  waste  "  convert  meadow 
into  market  garden  {Mevx  v.  Cobley,  [1892]  2  Ch.  253). 

In  the  above  case  it  was  shown  that  the  inheritance  had  been 
benefited  by  the  lessee  erecting  hothouses  upon  an  agricultural  holding ; 
and  he  was  allowed  so  to  use  his  holding,  except  where  it  was  covered 
as  to  portions  by  special  covenant.  See  the  Agricultural  Holdings 
(England)  Act,  1883,  which  considerably  modifies  the  old  legal  doctrines 
upon  waste,  e.g.  by  making  such  erections  "improvements"  under  the  Act. 

It  is  voluntary  waste  to  land  for  an  outgoing  tenant  to  plough  up 
strawberry  beds  in  full  bearing,  although  he  paid  the  previous  tenant 
for  them  on  a  valuation  usual  upon  entering  into  possession,  this  being 
to  the  injury  of  the  lessor  {Wetherell  v.  Hoivells,  1808,  1  Camp.  277); 
likewise  to  plough  up  and  convert  old  meadow  into  arable,  as  in  Simmons 
V.  Norton,  1831,  7  Bing.  640 ;  33  K.  R.  588 ;  or  to  turn  ancient  pasture 
land  into  allotment  gardens  (Doe  d.  Hopkirison  v.  Ferrand,  1851,  20  L.  J. 
C.  P.  202) ;  or  closes  of  meadow  into  garden  ground  {Harrow  School  v. 
Alderton,  supra). 

But  it  is  not  waste  to  cut  hedges,  or  to  drain  wet  fields  (Bac.  Abr.^ 
"Waste"  (C);  Gage  v.  Smith,  1614,  Godb.  209;  78  E.  R  127);  nor  to 
break  up  a  rabbit  warren,  unless  it  be  a  warren  by  prescription  or  charter 
(Lurting  v.  Conn,  1850,  1  Ir.  Ch.  Rep.  273);  nor  to  take  turf  under  an 
obligation  to  level  and  prepare  the  land  for  cultivation,  by  which  the 
value  of  the  land  was  increased  for  agricultural  purposes,  as  in  Harris 
V.  Mkins,  1872,  26  L.  T.  827 ;  nor  to  remove  flints  (under  a  custom) 
which  have  come  to  the  surface  during  agricultural  operations  {Tucker  v. 
Linger,  1882,  1883,  21  Ch.  D.  18 ;  8  App.  Cas.  508). 

It  is  voluntary  waste  to  buildings  to  pull  them  down,  although  they 
be  afterwards  rebuilt  (Co.  Litt.  53a ;  Smyth  v.  Carter,  1853, 18  Beav.  78 ; 
52  E.  R.  31);  or  to  convert  a  stable  and  coach-house  into  a  butcher's 
shop  {Maunsell  v.  Hort,  1877,  11  Ir.  R.  Eq.  478);  the  erection  of  "Land 
League  huts  "  by  a  tenant  which  caused  injury  to  the  property  demised, 
which  was  agricultural,  was  held  to  effect  a  material  change  in  the  char- 
acter of  the  holding  and  to  be  waste  {Brooke  v.  Mernagh,  1888,  25  L.  R. 
Ir.  86 ;  and  Brooke  v.  Cavanagh,  1888,  25  L.  R.  Ir.  97) ;  similarly  the 
erection  of  "  Plan  of  Campaign  huts  "  was  held  to  be  waste  in  Kehoe  v. 
Lansdowne,  [1893]  App.  Cas.  451 ;  but  the  erection  of  a  new  building 
which  adds  to  the  value  of  the  inheritance  is  not  waste,  unless  it  impaira 
the  evidence  of  title,  or  effaces  its  identity  {Jones  v.  Chappell,  1875,  L.  R. 
20  Eq.  539).  [To  change  the  nature  of  the  thing  demised,  notwith- 
standing that  an  improved  value  might  result,  is  waste ;  for  example, 
land  let  for  a  reservoir  but  used  to  shoot  rubbish  {West  Ham  Central 
Charity  v.  East  London  Waterworks,  [1900]  1  Ch.  624);  but  it  is  not 
waste  to  erect  buildings  on  the  land  demised  unless  it  can  be  shown 
that  such  building  is  an  injury  to  the  inheritance  {Jones  v.  Chappell, 
L.  R.  20  Eq.  539).] 

It  is  waste  to  remove  doors,  windows,  wainscot,  or  other  fixtures 
which  are  annexed  to  and  form  part  of  a  house  {Buckland  v.  Butterfield^ 
1820,  2  B.  &  B.  54;  22  R.  R.  649). 
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But  injury  to  or  destruction  of  a  tenement  or  buildings  which  results 
from  a  reasonable  and  proper  user  of  them  by  the  lessee  is  not  waste, 
for  a  tenant  is  entitled  to  treat  premises  as  being  suitable  and  capable 
of  being  used  for  the  purpose  for  which  they  are  let  {Manchester  Bonded 
Warehouse  Co.  v.  Carr,  1880,  5  C.  P.  D.  507;  Saner  v.  Bilton,  1878, 
7  Ch.  D.  815 ;  Doherty  v.  Allman,  1878,  3  App.  Cas.  709). 

The  inheritance  now  is  protected  from  unlawful  and  malicious  injury 
by  the  Malicious  Injuries  to  Property  Act,  1861,  24  &  25  Vict.  c.  97, 
s.  13,  by  making  it  a  misdemeanor  for  tenants  of  houses  or  other  buildings 
maliciously  to  injure  them;  and  sec.  16  makes  it  a  felony  to  unlawfully 
and  maliciously  set  fire  to  any  part  of  any  wood,  coppice,  or  plantation 
of  trees. 

Instances  of  voluntary  waste  in  trees  occur  in  cutting  down,  or 
improperly  lopping,  fruit  trees  in  orchards  or  gardens  (Co.  Litt.  53a),  in 
felling  timber  trees  at  all,  i.e.  oak,  ash,  and  elm,  of  twenty  years'  growth, 
or  such  trees  as  are  timber  by  special  local  customs  {Aubrey  v.  Fisher, 
1809,  10  East,  446  [beech  in  Buckinghamshire];  Dashwood  v.  Magniac, 
[1891]  3  Ch.  306 ;  Honeywood  v.  Honeywood,  1874,  L.  R.  18  Eq.  310). 
But  dead  timber  may  be  felled,  and  trees  not  coming  within  the  defini- 
tion of  timber,  unless  they  are  planted  for  some  specific  purpose,  e.g. 
to  shelter  a  house,  or  to  keep  up  a  bank  {Fhillipps  v.  Smith,  1845,  14 
Mee.  &  W.  589;  69  R.  R.  761);  and  bushes  and  underwood  may  be 
cut  properly  and  in  season,  so  that  the  germins  are  not  injured  nor 
stubbed  up  (Co.  Litt.  53a;  Honeywood  v.  Honeywood,  swpra). 

It  is  permissive  waste  to  allow  a  dam  or  wall,  constructed  to  keep 
back  a  rising  river  from  flooding  the  land  demised,  to  fall  into  ruin 
(Co.  Litt.  536);  but  it  is  not  waste  to  leave  the  land  uncultivated, 
although  it  is  bad  husbandry  {Hutton  v.  Warren,  1836,  1  Mee.  &  W.,  at 
472 ;  46  R.  R.  368).  Upon  the  question  of  husbandry,  irrespective  of, 
and  as  distinguished  from,  that  of  waste,  tenants  must,  according  to  the 
custom  of  the  country,  which  is  part  of  the  common  law,  manage  agri- 
cultural land  in  a  husbandlike  way,  which  usually  is  a  sufficient  safeguard 
against  the  breaking  of  pasture  {Powley  v.  Walker,  1793,  5  T.  R.  373 ; 

2  R.  R.  619;  Walton  v.  Johnson,  1848,  15  Sim.  352;  74  R.  R.  99; 
Westrop  v.  Elligott,  1884,  9  App.  Cas.,  at  p.  823,  per  Lord  Blackburn). 
The  mere  relation  of  landlord  and  tenant  is  a  sufficient  consideration  to 
support  a  promise  on  the  part  of  the  tenant  to  farm  the  land  in  a  husband- 
like manner  (see  Walton  v.  Johnson,  supra).  Likewise,  to  permit  the 
walls  of  a  building  to  get  dilapidated  for  want  of  plaster  or  paint,  or  a 
house  to  get  damaged  for  want  of  a  proper  roof,  are  instances  of  per- 
missive waste  (Co.  Litt.  53a;  2  Roll.  Ahr.  816).  [A  tenant  for  life  of 
leaseholds  is  not  liable  to  the  tenant  in  remainder  for  permissive  waste 
by  not  performing  the  repairing  covenants,  though  he  is  so  liable  to  the 
estate  of  his  testator  {In  re  Parry  and  HopTcin,  [1900]  1  Ch.  160).] 

In  the  case  of  Woodhouse  v.  Walker,  1880,  5  Q.  B.  D.  404,  there 
was  a  devise  of  premises  to  a  tenant  for  life  upon  the  condition  of 
keeping  them  in  repair ;  but  at  the  death  of  the  tenant  for  life  they 
were  in  disrepair,  whereupon  the  remainderman  in  fee  sued  the  executor 
of  the  tenant  for  life,  within  the  period  of  limitation  prescribed  by 

3  &  4  Will.  IV.  c.  42,  s.  2,  by  which  executors  may  bring  actions  for 
injuries  done  to  the  real  estate  of  a  deceased  person ;  and  it  was  held 
that,  inasmuch  as  an  action  of  tort  in  respect  of  the  permissive  waste 
would  have  lain  at  common  law  against  the  tenant  for  life  in  her  life- 
time, it  consequently  lay  against  her  executor  under  the  above  statute 
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[The  more  correct  view,  however,  seems  to  be  that  the  tenant  for  life's 
obligation  is  as  for  a  breach  of  a  condition  or  implied  contract  {In  re 
Williams,  1885,  52  L.  J.  41 ;  Blackmore  v.  White,  [1899]  1  Q.  B.  293).] 

In  this  case,  and  in  others,  such  as  are  "  founded  upon  some  obliga- 
tion, contract,  debt,  covenant,  or  other  duty  to  be  performed,"  as  where 
the  instrument  by  which  the  estate  is  created  imposes  a  duty  not  to 
commit  waste,  or  contains  a  covenant  to  repair,  the  common  law  rule 
actio  personalis  moritur  cum  persond  does  not  apply  (see  also  Batthyany 
v.  Walfm-d,  1887,  36  Ch.  D.  279,  per  Cotton,  L.J.). 

"Without  Impeachment  of  Waste." 

It  will  be  seen,  from  the  case  of  Woodhouse  v.  Walker,  per  Lush,  J., 
uhi  supra,  pp.  406,  407,  that  prior  to  the  Statutes  of  Marlbridge 
(52  Hen.  iii.  c.  23)  and  Gloucester  (6  Edw.  i.  c.  5) 

an  action  for  waste  lay  against  a  tenant  in  dower  and  tenant  by  the  curtesy, 
but  none  lay  against  a  tenant  for  life  or  for  years.  The  reason  heiug  as  stated 
by  Coke  in  2  Inst.  300 :  "  For  that  the  law  created  their  estates  and  interests, 
therefore  the  law  gave  against  them  a  remedy  ;  but  tenants  by  demise  or 
years  came  in  by  demise  or  lease  of  the  owner  of  the  land,  etc.,  and  therefore 
he  might  in  his  demise  have  provided  against  the  doing  of  waste  by  his  lessee, 
and  if  he  did  not,  it  was  his  negligence  and  default." 

The  Statute  of  Marlbridge,  c.  23,  extended  the  common  law  liability  by 
ordaining  that  "  fermors  during  their  term  shall  not  make  waste,  sale  nor 
exile  of  house,  woods,  or  men,  nor  of  anything  belonging  to  the  tenements 
that  they  have  to  ferm,  without  special  licence  had  by  writing  of  covenant, 
making  mention  that  they  may  do  it,  which,  if  they  do,  and  thereof  be 
convict,  they  shall  yield  full  damage,  and  shall  be  punished  by  amerciament 
grieviously." 

The  term  "  fermors  "  here  comprehended  all  who  held  by  lease  for  life  or 
lives,  or  for  years  by  deed  or  without  deed  ;  and  the  words  "  *  do  or  make 
waste,'  in  legal  understanding  in  this  place  (as  well  as  in  the  Statute  of 
Gloucester),  include  as  well  permissive  waste,  which  is  waste  by  reason  of 
omission  or  not  doing,  as  for  want  of  reparation,  as  waste  by  reason  of  com- 
mission, as  to  cut  down  timber  trees,  or  prostrate  houses,  or  the  like  ;  for  he 
that  suffereth  a  house  to  decay  which  he  ought  to  repair  doth  the  waste  " 
(Coke,  2  Inst.  145). 

The  "  special  licence  "  mentioned  in  the  Statute  of  Marlbridge  is  now 
commonly  expressed  *'  without  impeachment  of  waste." 

The  Statute  of  Gloucester  gave  a  remedy  more  stringent  by  a  writ  of 
waste,  under  which  the  tenant  was  liable  to  forfeiture  of  the  thing  wasted, 
and  treble  damages. 

Later  on  the  Statute  of  Westminster  2  substituted  an  action  on  the  case 
for  the  writ  of  waste,  as  being  a  more  simple  or  practical  remedy.  The  writ 
of  waste  was  abolished  by  3  &  4  Will.  iv.  c.  27,  s.  36.  The  rights  of  the 
parties,  however,  remained  as  previously  (Bacon  v.  Smith,  1841,  1  Q.  B.  345). 

Since  the  Statutes  of  Marlbridge  and  Gloucester  all  tenants,  whether 
for  years  or  for  life,  by  lease  or  otherwise,  are  primd  facie  impeachable 
for  waste ;  but  reservations  are  frequently  made  in  their  favour,  especially 
in  favour  of  tenants  for  life,  allowing  them  to  hold  "  without  impeach- 
ment of  waste,"  which  usually  exempts  them  from  permissive,  but  not 
from  voluntary  waste ;  and  which  never  protects  them  from  liability 
for  malicious,  wilful,  destructive,  or  improvident  waste ;  e.g.  tenants  for 
life  would  not  be  protected  from  cutting  ornamental  or  young  timber,  or 
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trees  planted  for  shelter,  or  from  pulling  down  a  mansion-house,  these 
being  acts  which  constitute  equitable  waste,  as  being  an  abuse  of  the 
exemption  of  non-impeachability,  and  consequently  as  such  are  restrain- 
able  by  injunction,  and  form  a  ground  of  action  for  damages.  But  a 
tenant  without  impeachment  may  do  such  acts  by  way  of  cutting  timber, 
even  though  ornamental,  and  opening  and  working  mines,  as  would  be 
sanctioned  by  the  Court  {Baker  v.  Sebright,  1879,  13  Ch.  D.  179 ;  see 
per  Jessel,  M.R.,  184,  188 ;  Garth  v.  Hind  Cotton,  W.  &  T.  L.  G.  in  Eq., 
1897,  vol.  ii.  pp.  1014,  1015  ;  Lewis  Bowles's  Case,  1616,  1  RoUe,  177  ; 
Vane  v.  Lord  Barnard,  1716,  2  Vern.  738;  23  E.  R.  1082;  Abraham 
V.  Bubb,  1680,  2  Freem.  54;  22  E.  R.  1054;  Aston  v.  Aston,  1749, 
1  Ves.  265 ;  27  E.  R.  1021 ;  Bolt  v.  Somerville,  1680,  2  Abr.  Ca.  Eq.  759, 
see  per  Lord  Hardwicke,  p.  759.  See  also  Jud.  Act,  1873,  s.  25  (3) ; 
Bewes  on  Waste,  1894,  pp.  145-147,  166  et  seq.).  It  should  be  noticed 
here  that  tenants  for  years  or  lives  alike  are  entitled  to  take  whatever 
may  be  necessary  and  reasonable  in  the  way  of  estovers  for  repairs  to 
houses,  and  for  fire,  and  to  ploughbote  and  haybote  (Bewes,  Waste, 
43,  44;  Co.  Litt.  536;  Simmons  v.  Mrton,  1831,  7  Bing.  640;  33  R.  R. 
588).  See  also  Bagot  v.  Bagot,  1863,  32  Beav.,  at  p.  521 ;  55  E.  R.  200, 
[where  a  tenant  for  life  of  a  manor  without  impeachment  for  waste  was 
held  entitled  to  retain  for  his  own  use  arbitrary  fines  payable  on 
renewals  of  leases  of  copyholds  (In  re  Medows,  [1898]  1  Ch.  300).] 

Generally  speaking,  the  rule  is  that  it  is  waste  to  cut  down  timber 
trees,  whether  of  the  usual  kinds — oak,  ash,  and  elm — or  such  as  be 
timber  by  the  custom  of  the  country  ;  or  to  cut  trees  which  are  planted 
for  shelter  or  ornament  (Co.  Litt.  53a;  Cro.  Jac.  127;  79  E.  R.  110; 
Stripping's  Case,  1622,  Win.  15). 

Tenant  for  Life  and  Remainderman. 

As  to  what  constitutes  waste  as  between  tenant  for  life  and  rever- 
sioner in  the  felling  of  timber  trees,  the  case  of  Honeywood  v.  Honeywood, 
1874,  L.  R.  18  Eq.  306,  see  per  Jessel,  M.R.,  contains  a  most  valuable 
exposition  of  the  law.  From  a  perusal  of  this  case,  and  the  authorities 
cited  therein,  it  will  be  seen  that  primarily  a  tenant  for  life  cannot  cut 
timber  at  all.  As  to  what  timber  is  depends  (1)  upon  the  general  law 
of  England,  and  (2)  upon  the  custom  of  the  locality. 

Oak,  ash,  and  elm  of  twenty  years  and  more,  apart  from  local  custom, 
are  timber  trees,  provided  they  be  not  so  old  as  not  to  contain  a  reasonable 
quantity  of  useable  wood,  e.g.  enough  to  make  a  good  post. 

But  by  the  custom  of  a  particular  county,  or  part  of  a  county,  many 
different  kinds  of  trees  may  be  included  in  the  term  "  timber,"  e.g.  beech, 
hornbeam,  whitethorn,  and  blackthorn,  in  addition  to  oak,  ash,  and  elm. 
In  some  districts,  too,  trees  do  not  reach  timber  maturity  until  they  are 
twenty-four  years  old,  or  even  more ;  and  in  some  the  test  is  not  age, 
but  girth.  It  is  a  question  of  fact  as  to  what  is  timber  in  particular 
districts,  and  this  once  arrived  at  a  tenant  for  life  cannot  cut  it  save 
under  certain  well-ascertained  exceptions. 

What  trees  are  to  be  considered  as  timber  in  particular  cases,  as 
between  tenant  for  life  and  remainderman,  "  depends  on  the  true  con- 
struction of  the  document  which  creates  the  relation  between  them " 
{'per  Lindley,  L.J.,  in  Dashwood  v.  Magniac,  p.  352,  supra). 

The  principal,  if  not  the  only,  real  exception  to  this  rule  is  in  the 
case  of   timber  estates  upon  which  trees  of  various  kinds  are  culti- 
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vated  solely  for  their  produce,  and  the  profit  gained  from  their  periodical 
felling  or  cutting.  As  to  this,  see  per  Lindley  and  Bowen,  L.J J.  {Dash- 
wood  V.  Magniac,  pp.  357,  360,  363).  "  If  his  (Sir  G.  Jessel's)  observa- 
tions are  confined  to  estates,  the  trees  on  which,  though  timber,  may, 
by  virtue  of  a  local  usage,  be  cut  periodically  when  grown  in  woods 
with  a  view  to  ensure  a  succession  of  timber  and  to  preserve  such 
woods,  I  see  no  reason  to  dissent  from  him ;  but  if  he  intended  to  go 
further,  he  may  have  gone  too  far  "  (per  Lindley,  L.J.) ;  but  Bowen,  L.J., 
at  p.  363,  seems  to  go  much  further  towards  agreement  with  Sir  G, 
Jessel. 

In  such  cases  timber  is  not  considered  as  part  of  the  inheritance,  but 
as  the  annual  fruits  of  the  estate  (Bashwood  v.  Magniac,  [1891]  3  Ch. 
306  ;  see  per  Bowen,  L.J.,  and  Lindley,  L.J.,  at  p.  357 ;  Cowley  v.  Welles- 
ley,  1866,  L.  E.  1  Eq.  656). 

As  to  the  rights  of  tenants  for  life  to  windfalls,  see  In  re  Harrison, 
1884,  28  Ch.  D.  220;  and  In  re  Lewellin,  1887.  37  Ch.  D.  317.  Tenants 
for  life  may,  however,  cut  all  that  are  not  timber,  with  certain  excep- 
tions, which  are,  e.g.,  ornamental  trees,  germins  or  stools  of  underwood, 
trees  planted  for  the  protection  of  banks  or  for  shelter,  any  of  which  it 
would  be  waste  to  cut.  Again,  a  tenant  for  life  must  not  cut  trees 
which,  being  under  twenty  years  of  age,  are  not  yet  timber,  but  which, 
when  of  that  age,  will  be,  as  by  cutting  such  he  prevents  the  growth  of 
timber.  But  timber-trees  under  twenty  years  old  may  be  cut,  if  neces- 
sary, to  enable  the  growth  and  maturing  of  others  in  the  same  wood  or 
plantation ;  this  being  for  the  improvement  of  the  estate. 

When  trees  have  been  cut  under  any  of  the  foregoing  exceptions, 
the  question  arises  as  to  whose  property  they  become.  Trees  which  are 
timber,  and  over  twenty  years  old,  by  whomsoever  they  are  cut,  belong 
at  law  (and  likewise  the  severed  materials  of  houses  or  the  produce  of 
mines)  to  the  owner  of  the  first  vested  estate  of  inheritance  (see  Uvedale 
V.  Uvedale,  2  KoU.  Abr.  819 ;  Bevnck  v.  Whitfield,  1734,  3  P.  Wms.  267 ; 
24  E.  E.  1058 ;  Seagram  v.  Knight,  1867,  L.  E.  2  Ch.  628 ;  Honeywood  v. 
Honeywood,  supra  ;  and  Dashwood  v,  Magniac,  supra ;  In  re  BaringtoUy 
1886,  33  Ch.  D.  523) ;  but  this  is  subject  to  the  interference  of  equity 
to  disallow  any  remainderman  who  may  have  colluded  with  a  tenant  for 
life,  in  such  cutting  of  timber,  to  get  benefit  from  his  own  wrong  (see 
Birch-Wolfe  v.  Wolfe,  1870,  L.  E.  9  Eq.  683,  691). 

Another  equitable  exception  occurs  where  a  tenant  for  life  gets  an 
order  of  the  Court,  and  makes  the  remainderman  a  party  in  a  proper 
suit  to  enable  him  to  cut  down  decaying  trees ;  in  which  case  the  Court, 
upon  equitable  principles,  has  the  proceeds  invested  and  the  income 
thereof  paid  to  the  successive  owners  of  the  estate  until  it  passes  to  the 
owner  of  the  first  absolute  estate  of  inheritance,  and  he  may  take  the 
capital  sum  {Seagram  v.  Knight,  1867,  L.  E.  2  Ch.  628 ;  Hussey  v.  Hussey^ 
1820,  5  Madd.  44 ;  56  E.  E.  811 ;  21  E.  E.  275 ;  Lowndes  v.  Norton,  1877, 
6  Ch.  D.  139 ;  Honeywood  v.  Honeywood,  supra,  per  Jessel,  M.E.).  Then 
as  to  trees  which  are  not  timber,  either  from  their  kind,  or  from  not 
being  old  enough,  or  being  too  old,  in  all  cases  when  cut  down  they 
belong  to  the  tenant  for  life ;  and  this  is  so  even  though  he  has  cut 
them  wrongfully,  thereby  committing  waste,  in  which  event  he  would 
be  liable  to  an  action  for  waste ;  though  it  would  seem  that  then  equity 
would  step  in  and  prevent  him  taking  advantage  of  his  own  wrong. 

Another  exception,  not  noticed  in  Honeywood  v.  Honeywood,  to  the 
rule  against  a  tenant  for  life  cutting  timber  occurs  when  he  is  allowed 
VOL.  XIV.  38 
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to  cut  down  timber  trees  in  order  to  repair  decayed  buildings,  etc.,  on 
the  settled  property. 

It  should  be  noticed  here  that  the  Settled  Land  Act,  1882,  45  &  46 
Vict.  c.  38,  s.  35  (1),  enacts  that  "  where  a  tenant  for  life  is  impeachable 
for  waste  in  respect  of  timber,  and  there  is  in  the  settled  land  timber  ripe 
and  fit  for  cutting,  the  tenant  for  life,  on  obtaining  the  consent  of  the 
trustees  of  the  settlement,  or  an  order  of  the  Court,  may  cut  and  sell 
that  timber,  or  any  part  thereof " ;  and  by  (2)  "  three-fourth  parts  of 
the  net  proceeds  of  the  sale  shall  be  set  aside  as  and  be  capital  money 
arising  under  this  Act,  and  the  one-fourth  part  shall  go  as  rents  and 
profits."  [Where  the  tenant  for  life  sells  the  land  under  the  Act 
with  the  timber  standing  he  has  no  interest  in  the  timber  or  the  value 
thereof  under  this  section  {In  re  Lewellin,  37  Ch.  D.  317).] 

It  will  be  observed  from  the  case  of  Dashwood  v.  Magniac  (see  per 
Bowen,  L.J.,  and  W.  &  T.'s  Leading  Cases  in  Eq.,  1897,  vol.  ii.  p.  1003) 
that  a 

Tenant  for  Hfe  may  cut  timber  trees,  work  mines,  cut  and  sell  turf,  and 
otherwise  use  the  fruits  and  profits  of  the  soil,  whenever  it  appears  that  the 
grantor  or  testator  has  intended  that  he  is  to  extract  from  the  inheritance 
the  fullest  and  most  fruitful  enjoyment  of  every  portion  of  it.  [See  In  re 
Chaytor,  [1900]  2  Ch.  804.] 

By  the  Settled  Land  Act,  1882,  45  &  46  Vict.  c.  38,  s.  28,  subs. 
(2),  it  is  provided  that 

The  tenant  for  life,  or  any  of  his  successors  in  title,  having  under  the 
settlement  a  limited  estate  or  interest  only  in  the  settled  land,  shall  not  cut 
down,  or  knowingly  permit  to  be  cut  down,  except  in  proper  thinning,  any 
trees  planted  as  an  improvement,  under  the  foregoing  provisions  of  this  Act. 
See  also  subsec.  (5). 

Ecclesiastical  Holdings. 

The  rules  as  to  committing  waste,  which  apply  to  tenants  for  life,  are 
applicable  to  ecclesiastical  holdings,  and  there  is  no  principle  of  law  on 
which  a  rector  can  obtain  more  extensive  privileges  as  to  waste  than  an 
ordinary  tenant  for  life ;  a  vicar  or  rector  having  no  right  to  cut  timber, 
except  for  repairs  to  the  parsonage  or  rectory,  and  their  buildings  and 
premises ;  and  in  the  event  of  improper  felling  of  trees  or  removal  of 
buildings,  the  rector  or  vicar  is  liable  to  be  restrained  by  injunction  (though 
as  the  ecclesiastical  Courts  have  jurisdiction,  the  Court  of  Chancery  will 
not  usually  interfere  as  to  cases  of  churches  or  churchyards),  and  for  an 
account  also,  it  seems  (Strachy  v.  Francis,  1741,  2  Atk.  217  ;  26  E.  R  534 ; 
Marlborough  v.  St.  John,  1852,  5  De  G.  &  Sm.  174;  64  E.  K.  1068; 
Sowerby  v.  Fryer,  1869,  L.  K.  8  Eq.  417,  423 ;  Batten  v.  Gedye,  1889, 
41  Ch.'D.,  at  p.  516 ;  Bewes,  p.  330 ;  W.  &  T.,  L.  C.  in  Eq.,  1897,  vol.  ii. 
pp.  1012,  1013).  Similarly,  vicars  and  rectors  may  not  open  or  work 
fresh  mines,  except  with  the  consent  of  the  patron  and  ordinary  {Knight 
V.  Mosely,  1752,  Amb.  176 ;  27  E.  K.  118 ;  Holden  v.  Weekes,  1860, 1  John. 
&  H.  278;  70  E.  E.  752),  but  they  may  use  mines  already  opened 
(Bewes,  329). 

Mines  and  Minerals. 

As  to  mines  and  minerals.  Upon  the  authority  of  Co.  Litt.  53&,  it 
is  waste  for  a  tenant  where  pits  or  mines  are  not  open,  when  he  entered 
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upon  his  tenancy,  to  dig  for  gravel,  lime,  clay,  brick-earth,  stone,  etd.,  or 
to  mine  for  metal  or  coal,  or  the  like ;  but  he  is  entitled  to  get  gravel  or^ 
clay  for  repairs  to  his  house,  upon  the  same  principle  which  allows  him 
to  take  suitable  trees  for  that  purpose. 

It  is  waste  for  a  lessee  to  dig  earth  and  remove  it,  but  he  may  get 
coal,  iron,  and  stones,  for  use,  as  far  as  may  be  necessary,  without  com- 
mitting waste  (2  Eoll.  Ahr.,  815,  816 ;  and  8  Bacon,  385,  394). 

A  lessee  of  land  upon  which  there  are  open  mines — although  the 
lease  does  not  mention  them — may  dig  and  take  the  profits  of  them ; 
but  it  would  be  waste  for  him  to  open  any  fresh  mine  (Co.  Litt.  546; 
Astry  V.  Ballard,  1675,  Jones,  71 ;  84  E.  E.  152;  2  Mod.  193;  86  E.  R. 
1019). 

The  ground  for  this  right  is  that  the  lessor  by  opening  the  mines  has 
made  their  proceeds  part  of  the  fruits  of  the  land,  "  within  the  right  of 
usufruct "  (see  Campbell  v.  Wardlaw,  1883,  App.  Cas.,  at  p.  650) ;  the 
^ase  of  a  timber  estate  is  analogous  (Dashwood  v.  Magniac,  [1891]  3  Ch. 
306). 

A  demise  of  lands,  together  with  the  mines,  there  being  open  mines 
thereon,  only  entitles  the  lessee  to  use  such  open  mines,  and  not  hidden 
•ones ;  but  if  there  be  a  demise  with  minerals,  and  no  open  mines,  then 
the  lessee  may  open  mines  and  enjoy  the  profits  (Co.  Litt.  54J). 

A  tenant  for  life  subject  to  waste  cannot  open  mines  for  minerals  or 
■coal  which  were  not  open  when  he  entered  (except  for  repairs),  any  more 
than  he  can  cut  down  timber  trees,  nor  can  he  dig  fresh  pits  for  gravel, 
lime,  clay,  brick-earth,  or  stone,  etc.  (  Whitfield  v.  Beioit,  1724,  2  P.  Wma. 
240 ;  24  E.  E.  714;  Co.  Litt.  535;  Plymouth  v.  Archer,  1782, 1  Bro.  C.  C. 
159 ;  28  E.  E.  1052 ;  Viner  v.  Vaughan,  1840,  2  Beav.  466 ;  48  E.  E. 
1262). 

To  entitle  a  lessee  or  tenant  for  life,  impeachable  for  waste,  to  work 
mines  for  profit,  they  must  have  been  opened,  or  authorised  to  be  opened 
and  worked,  by  the  owner  of  the  inheritance,  with  a  view  to  profit, 
though  no  profit  nor  even  a  sale  may  in  fact  have  been  made.  The 
same  principle  applies  to  a  quarry.  "  There  is,  however,  this  difference 
between  a  mine  and  a  quarry,  namely,  that  stone  or  slate  is  frequently 
dug  for  the  purpose  of  building  or  repairing  houses  on  the  property, 
and  not  for  the  purpose  of  profit,  and  although  this  is  in  one  sense 
an  opening  of  a  quarry,  it  is  not  so  in  the  sense  necessary  to  enable 
a  termor  to  continue  the  working.  It  is  not  an  opening  for  the  pur- 
pose of  profit "  {Elias  v.  Griffith,  1878,  8  Ch.  D.,  at  p.  532,  per  Cotton, 
L.J. ;  Elias  v.  The  Snowdon  Slate  Quarries  Co.,  1879,  4  App.  Cas.  454). 
The  object  of  the  Courts  in  construing  grants  of  mines  and  minerals 
has  been  to  give  effect  to  the  clear  intentions  of  the  grantors  (Dashwood 
V.  Magniac,  [1891]  3  Ch.,  at  p.  360,  per  Bowen,  L.J.) : 

Cases  in  which  the  usufructuary  is  allowed  to  treat  minerals  as  annual 
fruits  or  produce  of  the  soil  are  common  to  ancient  and  modern  jurisprudence. 
...  It  is  important,  however,  to  observe  that  the  open  mine  does  not  con- 
stitute an  arbitrary  exception  to  real  property  law.  It  is  merely  an  instance 
of  the  application  of  a  well-known  principle  of  construction  in  virtue  of  which 
grants  of  mineral  land  are  given  such  force  and  effect  as  is  reasonably 
necessary  to  carry  out  the  obvious  intentions  of  the  grantor. 

By  the  Settled  Land  Act,  1882,  45  &  46  Vict.  c.  38,  s.  6,  a  tenant 
for  life  may  grant  for  any  purpose  whatever,  whether  involving  waste 
or  not,  a  mining  lease  for  any  term  not  exceeding  sixty  years,  a  build- 
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ing  lease  for  ninety-nine  years,  and  any  other  lease  for  twenty-one 
years. 

Certain  powers  of  leasing  for  twenty-one  years  are  conferred  by  the 
Settled  Land  Act,  1890,  53  &  54  Vict.  c.  69,  s.  7,  which,  however,  does 
not  exempt  the  lessee  from  waste. 

The  Act  of  1882,  s.  11,  provides  that  under  a  mining  lease,  whether 
the  mines  or  minerals  leased  are  already  opened  or  in  work  or  not, 
unless  a  contrary  intention  is  expressed  in  the  settlement,  there  shall 
be  from  time  to  time  set  aside  as  capital  money  arising  under  this  Act, 
part  of  the  rent  as  follows,  namely,  "where  the  tenant  for  life  is 
impeachable  for  waste  in  respect  of  minerals,  three- fourths  part  of  the 
rent,  and  otherwise  one-fourth  part  thereof,  and  in  every  such  case  the 
residue  of  such  rent  shall  go  as  rents  and  profits "  (see  In  re  Ridge, 
Hellard  v.  Moody,  1885,  31  Ch.  D.  504,  under  sees.  11  and  63  of  this 
Act,  where  it  was  held  that  though  the  tenant  for  life  was  not  properly 
"  impeachable  for  waste,"  nevertheless  three-quarters  of  the  rents  and 
royalties  must  be  set  aside  as  capital  moneys,  and  the  residue  only 
should  go  as  rents  and  proiits).  [A  tenant  for  life  may  by  the  settlement 
under  which  he  claims  be  expressly  or  impliedly  entitled  to  treat 
minerals  as  annual  rents  or  produce.  If  he  is  so  entitled  he  is  bound 
to  set  apart  one-fourth  part  and  not  three-fourths,  notwithstanding 
that  the  settlement  does  not  expressly  make  him  unimpeachable  for 
waste  {In  re  Chaytor,  [1900]  2  Ch.  804).] 

Sec.  11  does  not  apply  where  a  tenant  for  life,  though  impeachable 
for  waste,  granted  a  mining  lease  in  order  to  give  effect  to  a  contract 
entered  into  by  his  predecessor,  as  absolute  owner,  and  therefore  he  was 
held  entitled  to  receive  the  rents  and  royalties  (Kemeys-Tynte  v.  Kemeys- 
Tynte,  [1892]  2  Ch.  211). 

Tenants  in  Tail. 

Tenants  in  tail  may  cut  or  fell  any  kind  of  timber  whatsoever,  and 
likewise  they  may  pull  down  buildings  as  if  they  were  owners  in  fee,  as 
they  are  not  impeachable  for  waste  of  any  kind,  either  at  law  or  in 
equity  {A.-G.  v.  Marlborough,  1818,  3  Madd.  498,  532,  536,  539;  18 
K.  E.  273;  Bewes  on  Waste,  pp.  158,  159).  But  tenants  in  tail — after 
possibility  of  issue  extinct — who  are  considered  in  effect  as  tenants  for 
life  without  impeachment  of  waste,  may  be  restrained  from  acts  which 
are  extravagant  or  malicious,  as  coming  within  equitable  waste,  such  as. 
cutting  ornamental  timber,  or  pulling  down  a  house  {Abraham  v.  Bubb, 
1680,  2  Show.  69 ;  89  E.  E.  798 ;  Cooke  v.  Whalley,  1701,  1  Abr.  Ca. 
Eq.  400;  21  E.  E.  1132;  Williams  v.  Williams,  1808,  15  Ves.  419; 
33  E.  E.  812;  11  E.  E.  357w.;  Bewes  on  Waste,  160;  Garth  v.  Hind 
Cotton,  W.  &  T.,  L.  C.  in  Eq.,  1897,  vol.  ii.  1007). 

Tenants  in  Common. 

As  to  tenants  in  common ;  as  a  rule,  they  will  not  be  enjoined  from 
committing  waste  of  any  kind,  except  from  destructive  or  malicious 
waste.  "  One  tenant  in  common  cannot  be  treated  as  a  wrong-doer  by 
another,  except  for  some  act  which  amounts  to  an  ouster  of  his  co- 
tenant,  or  to  a  destruction  of  the  common  property  "  {Jacobs  v.  Seward, 
1869,  L.  E.  4  C.  P.  328,  329,  and  affirmed  1872,  L.  E.  5  H.  L.  464;. 
Wilkinson  v.  Haygarth,  1847,  12  Q.  B.  837). 
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In  Hole  V.  Thomas  (1802,  7  Ves.  589;  32  E.  R.  237;  6  E.  R.  195), 
Lord  Eldon,  LC,  at  p.  590,  said : 

I  have  no  objection  to  grant  an  injunction  against  cutting  saplings  and 
any  timber  trees  or  underwood  at  unseasonable  times,  until  answer  or  further 
order :  for  that  is  destruction. 

In  Twort  v.  Twort,  1809,  16  Ves.  128,  131,  and  132 ;  33  E.  R.  932 ; 
10  R.  R.  141,  an  injunction  was  granted  by  Lord  Eldon  against  plough- 
ing up  meadow,  on  the  ground  that  one  tenant  in  common  had  become 
occupying  tenant  of  the  other.  But  as  between  tenants  in  common  an 
injunction  was  refused  against  cutting  down  trees  and  other  acts  of 
waste  {Griffiths  v.  Griffiths,  1863,  8  L.  T.  758). 

As  to  the  rights  of  tenants  in  common  in  a  mine,  it  was  held  in  Joh 
V.  Potton,  1875,  L.  R.  20  Eq.  84,  93,  that  they  were  "as  extensive  as 
can  be  suggested  for  each  of  those  tenants  to  do  what  he  wills  with  the 
undivided  property,  provided  always  that  he  does  not  take  more  than 
his  share."  This  is  the  only  restriction  upon  a  tenant  in  common  in 
working  for  profit  (Bewes,  263). 

MORTGAGOE  AND  MORTGAGEE. 

As  between  mortgagor  and  mortgagee  the  Conveyancing  Act,  1881, 
44  &  45  Vict.  c.  41,  s.  19  (1)  (iv.),  gives  a  power,  as  incident  to  the 
estate  of  the  mortgagee,  "while  he  is  in  possession,  to  cut  and  sell 
timber  and  other  trees  ripe  for  cutting,  and  not  planted  or  left  standing 
for  shelter  or  ornament,  or  to  contract  for  any  such  cutting  and  sale,  to 
be  completed  within  any  time  not  exceeding  twelve  months  from  the 
making  of  the  contract"  (see  also  ss.  18,  20,  21,  and  22  of  the  Act  of 
1881).  [A  mortgagee  in  possession  is  bound  to  account  for  acts  of 
waste  {Hanson  v.  DeUey,  1700,  2  Vern.  392;  23  E.  R.  852),  and  unless 
his  security  is  insufficient,  in  which  case  he  may  proceed  to  do  so,  he 
will  be  restrained  from  cutting  timber  (  Withrington  v.  Banhes,  Sel.  Ca. 
t.  King,  31 ;  25  E.  R.  205).] 

A  mortgagor  may — when  his  security  is  proved  to  be  insufficient — 
be  enjoined  from  cutting  timber  or  working  mines  {Simmins  v.  Shirley, 
1877,  6  Ch.  D.  173,  per  Fry,  J.,  p.  175 ;  Hm-per  v.  Aplin,  1886,  54  L.  T. 
383) ;  [and  where  demand  has  been  made  by  the  mortgagee  for  possession, 
the  mortgagor  will  be  restrained  from  cutting  and  removing  crops 
{Bagnall  v.  Villcur,  1879,  12  Ch.  D.  812)].  The  mortgagor  may  cut 
underwood  in  a  husbandlike  way  at  the  proper  times  and  of  proper 
growth  {Hampton  v.  Hodges,  1803,  8  Ves.  105 ;  32  E.  R.  292);  but  if  he 
does  this  improperly  he  may  be  enjoined  (Bewes,  286,  287). 

"Equitable  Waste." 

The  doctrine  of  "  equitable  waste  "  came  as  the  result  of  the  Statute 
of  Gloucester  (6  Edw.  I.  c.  5),  and  of  the  decision  in  Lewis  Bowles's  Case, 
1616,  11  Co.  Rep.  79&;  77  E.  R.  1252,  which  case  gave  to  tenants  for 
life  "without  impeachment  of  waste"  equal  powers  to  commit  waste 
and  to  appropriate  its  proceeds,  with  tenants  in  tail  or  in  fee.  In 
consequence  of  this  abuse,  it  became  necessary  for  equity  to  intervene 
to  protect  the  inheritance  by  enjoining  tenants  for  life,  unimpeachable, 
from  the  commission  of  acts  of  "  wanton  spoliation  or  destruction,"  or 
of  "  extravagant  and  humoursome  waste  "  to  its  detriment. 
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iThese  restrainable  acts  became  known  as,  and  are  still  included 
under,  the  general  description  of  "equitable  waste."  The  Courts  of 
equity  "  will  not  permit  an  unconscientious  use  to  be  made  of  a  legal 
power"  which,  except  for  the  doctrine  of  equitable  waste,  a  tenant  for 
life,  unimpeachable,  had  {Abraham  v.  Bubb,  1680,  2  Abr.  Ca.  Eq.  757 ; 
22E.E.642;  ^^^/mms  v.  Z>ay,  1680,  2  Ch.Cas.  32;  22E.K.832;  Aston  y. 
Aston,  1749,  1  Ves.,  at  p.  265 ;  27  E.  R.  1021 ;  Turner  v.  Wright,  1860, 
2  De  G.,  F.  &  J.  234,  241;  45  E.  R  612;  Baker  v.  Sebright,  1879,  13 
Ch.  D.  179,  186;  Garth  v.  Hind  Cotton,  W.  &  T.,  L.  C.  in  Eq.,  1897, 
pp.  1016,  1017 ;  Bewes,  166). 

The  case  of  Garth  v.  Hind  Cotton,  1750,  1  Yes.  Sen.  4 ;  27  E.  K. 
1182 ;  2  W.  &  T.,Z.  C,  in  Eq.,  1897,  p.  970,  is  an  instance  in  which  the 
tenant  for  life  was  dispunishable  for  waste  only  in  a  qualified  sense, 
voluntary  waste  being  expressly  excepted.  The  tenant  for  life,  then 
without  issue,  and  remainderman  agreed  together  and  cut  down  timber, 
and  divided  the  proceeds ;  but  afterwards  the  tenant  for  life  had  a  son, 
who  was  held  entitled  to  recover  from  the  remainderman's  representa- 
tives the  share  he  had  received  from  the  proceeds  of  the  sale  (see  also 
Vincent  v.  Spicer,  1856,  22  Beav.  380 ;  52  E.  R.  1154). 

In  furtherance  of  this  principle  it  was  also  provided  by  the  Judica- 
ture Act,  1873,  36  &  37  Vict.  c.  66,  s.  25,  subs.  (3),  that  "  an  estate  for 
life,  without  impeachment  for  waste,  shall  not  confer  or  be  deemed  to 
have  conferred  upon  the  tenant  for  life  any  legal  right  to  commit  waste 
of  the  description  known  as  equitable  waste,  unless  an  intention  to 
confer  such  right  shall  expressly  appear  by  the  instrument  creating 
such  estate." 

By  sec.  25,  subsec.  8,  it  is  provided  that 

A  mandamus  or  an  injunction  may  be  granted,  or  a  receiver  appointed 
by  an  interlocutory  order  of  the  Court  in  all  cases  in  which  it  shall  appear  to 
the  Court  to  be  just  or  convenient  that  such  order  should  be  made ;  and  any 
such  order  may  be  made  either  unconditionally,  or  upon  such  terms  and 
conditions  as  the  Court  shall  think  just;  and  if  an  injunction  is  asked,  either 
before,  or  at,  or  after  the  hearing  of  any  cause  or  matter,  to  prevent  any 
threatened  or  apprehended  waste  or  trespass,  such  injunction  may  be  granted, 
if  the  Court  shall  think  fit,  whether  the  person  against  whom  such  injunction 
is  sought  is,  or  is  not,  in  possession  under  any  claim  of  title  or  otherwise,  or 
(if  out  of  possession)  does  or  does  not  claim  a  right  to  do  the  act  sought  to 
be  restrained  under  any  colour  of  title ;  and  whether  the  estates  claimed  by 
both  or  by  either  of  the  parties  are  legal  or  equitable. 

The  rules  to  prevent  equitable  waste  are  now  enforced  and  ad- 
ministered alike  with  other  rules  of  equity  in  the  Queen's  Bench  and 
Chancery  Divisions  of  the  High  Court,  and  "  in  all  Courts  whatsoever 
in  England,"  under  sec.  25,  subsec.  11,  and  sec.  91  of  the  Act  of  1873; 
and  by  sec.  11  it  is  provided  that  in  matters  "  in  which  there  is  any 
conflict  or  variance  between  the  rules  of  equity,  and  the  rules  of  the 
common  law  with  reference  to  the  same  matter,  the  rules  of  equity 
shall  prevail."  Under  Cairns's  Act,  21  &  22  Vict.  c.  27,  s.  2,  power  was 
given  to  Courts  of  equity  to  award  damages  in  certain  cases,  including 
waste,  and  accounts  may  be  ordered  (Statute  Law  Revision  Act,  1883, 
8S.  3,  5).  But,  apart  from  the  Act,  each  Division  of  the  Court  has, 
since  the  Judicature  Acts,  power  to  award  either  an  injunction  or 
damages  {Sayers  v.  Collier,  1884,  28  Ch.  D.,  at  pp.  107  and  108 ;  Elmore 
V.  Firrie,  1887,  57  L.  T.  333).     As  to  the  manner  in  which  the  Court 
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exercises  its  discretion  in  granting  injunctions  and  awarding  damages, 
see  Doherty  v.  Allman,  1878,  3  App.  Cas.  709,  and  at  pp.  722,  723,  per 
Cairns,  L.C. 

The  Court  will  restrain,  as  a  rule,  in  cases  of  destruction  or  injury 
to  mansion-houses  or  buildings  thereto,  or  to  farmhouses, 'as  in  Vane  v. 
Lord  Barnard,  1716,  2  Vern.  738;  Abraham  v.  Bubh,  1680,  2  Freeni.  52 
and  54;  22  E.  R  1054;  Bolt  v.  Somerville,  1680,  2  Abr.  Ca.  Eq.  759;  or 
against  cutting  timber  planted  or  left  for  ornament,  protection,  or  shelter ; 
and  the  question  is  whether  it  was  so  planted  or  left,  not  whether  it  is 
[in  fact  ornamental  or  useful  for  shelter  (  Weld-Blundell  v.  Wolseley,  [1903] 
2  Ch.  644)] ;  and  the  Court  will  not  decide  upon  questions  of  taste  or 
expediency  in  planting,  which  must  be  left  to  the  discretion  of  and  be 
judged  by  the  intention  of  the  testator,  or  settlor,  who  owned  the  herit- 
ance  and  planted  the  estate  {Downshire  v.  Sandys,  1801,  6  Ves.  107, 110  ; 
31  E.  E.  962;  Mahon  v.  Stanhope,  1808,  3  Madd.  523  w.;  56  E.  E.  597; 
Womhwell  v.  Belasye,  1825,  6  Ves.  UOa,  n.  2nd  ed. ;  31  E.  E.  966;  and 
see  Ashhy  v.  Hincks,  1888,  58  L.  T.  558). 

Tenants  for  years,  or  for  life,  usually  may  cut  and  use  underwood, 
if  it  be  ripe  for  cutting,  this  being  a  common  law  right ;  but  improper 
cutting  of  underwood  or  saplings  may  be  restrained  by  injunction 
{O'Brien  v.  O'Brien,  1751,  Amb.  107;  27  E.  E.  69;  Brydges  v.  Stephens, 
1821,  6  Madd.  279 ;  56  E.  E.  1097  ;  23  E.  E.  217 ;  Hole  v.  Thomas,  1802, 
7  Ves.  589  ;  32  E.  E.  237;  6  E.  E.  195  ;  Bewes  on  Waste,  p.  59). 

But  where  underwood  is  cultivated  as  a  crop,  for  profit,  timber  which 
is  injurious  to  its  proper  growth  may  be  cut  without  waste  (Burges 
V.  Zamh,  1809,  16  Ves.  174;  33  E.  E.  950;  10  E.  E.  150;  Halliwell  v. 
Phillips,  1858,  4  Jur.  K  S.  607;  and  Bewes  on  Waste,  p.  64). 

As  to  copyholders,  it  seems  that  either  voluntary  or  permissive 
waste  committed  by  a  tenant  of  copyhold  land  is  ipso  facto  a  ground 
of  forfeiture. 

The  foregoing  principles  are  also  applicable  to  this  class  of  tenure 
(see  Elton  on  Copyholds,  2nd  ed.,  1893,  pp.  225-227 ;  and  Bewes,  292 
et  seq.). 

Eemedies. 

The  common  law  remedies  for  waste — since  the  Common  Law 
Procedure  Act,  1854,  17  &  18  Vict.  c.  125,  s.  79,  and  the  Judicature 
Act,  1873,  ss.  24  and  25 — are  the  same  as  those  in  equity,  namely, 
action  for  damages,  for  an  account,  appointing  a  receiver,  and  injunction 
(see  Jud.  Act,  1873,  s.  25,  subs.  8,  ante).  And,  as  has  been  seen,  the 
ancient  remedies  at  law  were  by  writ  of  waste,  action  of  trover,  or  on 
the  case  for  damages,  or  for  money  had  and  received  to  recover  the 
proceeds  of  the  illegal  sale  (see  Bewes,  339,  350  et  seq. ;  and  White  and 
Tudor 's  Leading  Cases  in  Equity,  1897,  vol.  ii.  1029). 

The  E.  S.  C,  1883,  Order  16,  r.  37,  provides  that— 

In  all  cases  of  actions  for  the  prevention  of  waste  or  otherwise  for 
the  protection  of  property,  one  person  may  sue  on  behalf  of  himself  and 
all  persons  having  the  same  interest. 

As  a  defence  to  waste,  the  Statutes  of  Limitation,  of  course,  may  be 
raised,  and  both  at  law  and  in  equity  the  statutory  period  of  six  years 
usually  runs  as  from  the  committing  of  the  waste  complained  of ;  and 
laches  and  acquiescence  similarly  may  be  pleaded  {Simpson  v.  Simpson, 
1879,  3  L.  E.  Ir.  308 ;  Morris  v.  Morris,  1858,  3  De  G.  &  J.  323 ;  44 
E.  E.  1293;  Higginhotham  v.  Hawkins,  1872,  L.  E.  7  Ch.  676;  Bewes, 
355-358). 
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The  following  statutes  relate  to  waste : — 

Thellusson  Act,  39  &  40  Geo.  ill.  c.  98  (2),  which  provides  that  the  Act 
shall  not  extend  "  to  any  direction  touching  the  produce  of  timber  or  wood 
upon  any  lands  or  tenements," 

The  Improvement  of  Land  Act,  1864,  27  &  28  Vict.  c.  114,  s.  34,  which 
provides  for  improvements  being  made  by  landlords  and  their  representatives, 
and  gives  protection  from  "  impeachment  of  waste." 

The  Judicature  Act,  1873,  36  &  37  Vict.  c.  66,  ss.  25  and  91,  as  before 
mentioned. 

The  Settled  Estates  Act,  1877,  40  &  41  Vict.  c.  18,  ss.  4,  16,  39,  and  46, 
which  empowers  the  Court  to  lease  settled  lands  for  any  purposes  whether 
involving  waste  or  not ;  and  also  gives  similar  powers  to  tenants  for  life  but 
not  "  without  impeachment  of  waste." 

The  Conveyancing  and  Law  of  Property  Act,  1881,  44  &  45  Vict.  c.  41, 
ss.  18,  19,  20,  21,  and  22,  which  gives  powers  to  mortgagors  and  mortgagees 
in  possession  to  grant  building  leases,  and  to  improve  and  repair  buildings ; 
and  to  fell  timber  when  not  for  ornament  or  shelter. 

The  Settled  Land  Act,  1882,  45  &  46  Vict.  c.  38,  ss.  2,  6,  8,  9,  11,  29,  and 
35,  which,  as  before  mentioned,  gives  extensive  powers  to  tenants  for  life  and 
others  to  grant  building  and  mining  leases,  and  of  making  improvements, 
and  of  cutting  and  selling  timber. 

Agricultural  Holdings  (England)  Act,  1883,  46  &  47  Vict.  c.  61,  which 
authorises  various  improvements  by  tenants  upon  their  holdings,  as  between 
landlords  and  tenants,  and  thereby  makes  many  acts — which  under  the 
old  law  would  have  been  waste — "  improvements "  under  this  statute  (see 
Schedules  thereto). 

The  Settled  Land  Act,  1884,  47  &  48  Vict.  c.  72,  which  amends  and 
amplifies  the  Act  of  1882. 

Housing  of  the  Working  Classes  Act,  1885,  48  &  49  Vict.  c.  72,  which 
amends  the  Settled  Land  Act,  1882,  s.  11. 

The  Settled  Land  Act,  1890,  53  &  54  Vict.  c.  69,  ss.  7  and  8,  which  gives 
leasing  powers  for  twenty-one  years  to  tenants  for  life,  whereby  the  lessee  is 
not  exempted  from  punishment  for  waste;  and  also  regulates  the  rents  of 
mining  leases. 

[Authorities. — Bewes,  Law  of  Waste,  1894 ;  White  and  Tudor's 
Leading  Cases  in  Equity,  7  th  ed.] 

Wasting'  Securities. — It  is  a  general  rule  of  the  Court  that 
where  property  of  a  wasting  or  deteriorating  character  is  bequeathed 
to  certain  persons  for  life  and  in  trust  for  others  after  their  death  (that 
is  to  say,  to  successive  takers)  and  not  specifically,  it  is  to  be  converted 
into  the  Three  per  Cent.  Consols,  or  some  other  trustee  stock  approved 
by  law,  subject  in  the  case  of  a  real  security  to  an  inquiry  whether  it 
will  be  for  the  benefit  of  all  parties ;  and  the  tenant  for  life  is  entitled 
only  upon  that  principle.  This  is  a  rule  known  as  the  Eule  in  Howe  v. 
Earl  of  Dartmouth  (1802,  reported  in  7  Ves.  137 ;  32  E.  R.  56 ;  6  E.  R. 
96 ;  1  White  and  Tudor,  L.  C.  in  Equity,  68).  The  principle  upon  which 
the  Court  acts  is  a  desire  to  fairly  adjust  the  rights  of  tenant  for  life  and 
remainderman,  and  for  this  reason  future  interests,  such  as  reversions, 
will  be  converted  into  present  interests  by  sale  and  investment  thereof, 
so  as  to  yield  an  immediate  interest  to  the  tenant  for  life ;  "  for  as  in 
the  one  case,  that  in  which  the  tenant  for  life  has  too  great  an  interest 
is  melted  for  the  benefit  of  the  rest,  so  in  the  other,  that  of  which  if  it 
remained  in  specie  he  might  never  receive  anything  is  brought  in,  and 
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he  has  immediately  the  interests  of  his  present  worth  "  {per  Lord  Eldon 
in  the  leading  case). 

This  is  called  implied  conversion  as  contrasted  with  that  which  arises 
under  express  trust  contained  in  the  will.  The  rule  must  in  every  case 
be  applied  unless  a  contrary  intention  appears  in  the  will.  The  burden 
of  proof  is  on  those  who  seek  to  exclude  the  {application  of  the  will,  but 
the  intention  may  be  implied  as  well  as  expressed.  A  specific  gift  of 
the  property  clearly  excludes  the  rules,  but  mere  absence  of  an  express 
direction  to  convert  is  not  sufficient  to  show  a  specific  gift.  A  direction 
to  convert  at  a  certain  time  or  to  postpone  conversion  until  a  certain 
time  clearly  shows  an  intention  to  give  the  beneficiary  the  enjoyment 
of  the  property  in  specie  until  that  time.  Conversion  under  the  rule 
should  take  place  within  one  year  from  the  testator's  death.  The  rate 
of  interest  paid  to  a  tenant  for  life  in  respect  to  unauthorised  or  wasting 
securities  is  theoretically  4  per  cent.,  but  the  rate  of  interest  current 
at  any  particular  time  ought  to  be  taken  into  consideration  (cp.  Nicholson 
V.  Nicholson,  [1895]  W.  N.  106 ;  In  re  Eaton,  Danes  v.  Eaton,  [1894]  W.  N. 
95).  But  standard  rate  need  not  always  be  allowed,  the  class  of  property 
may  be  taken  into  account,  e.g.  mining  rents  and  royalties  (  Wentworth  v. 
Wentworth,  [1900]  A.  C.  163;  Inre  Woods,  [1904]  2  Ch.  4). 

Two  recent  cases  may  here  be  noticed,  viz.  In  re  Huhhuck,  Hart  v. 
^ifoTie,  [1896]  1  Ch.  754;  and/?!,  re  Pitcairn,  Brandreth  v.  Colvin,  [1896] 
2  Ch.  199.  In  the  latter  will  be  found  collected  the  more  important 
cases  and  principles  concerning  the  question  of  what  constitutes  a  suffi- 
cient intention,  express  or  implied,  to  exclude  a  particular  bequest  from 
the  rule.     See  also  Lyons  v.  Harris,  [1907]  1  Ir.  K.  32. 

Watch  and  Beset. — See  Beset;  Trade  Unions. 

Watch  Committee. — In  a  municipal  borough  subject  to  the 
Municipal  Corporations  Act  of  1882,  45  &  46  Vict.  c.  50,  the  town 
council  appoint  from  time  to  time,  for  such  time  as  they  think  fit,  a 
number  not  exceeding  one-third  of  the  council,  who  with  the  mayor 
form  the  watch  committee  {ihid.,  s.  190).  The  functions  of  the  com- 
mittee are  to  (1)  appoint  and  dismiss  i3orough  constables,  or  to  sus- 
pend them — a  power  they  share  with  the  borough  justices  (Police  Act, 
1890,  s.  10);  (2)  to  frame  regulations  to  prevent  neglect  or  abuse  of 
duty  by  the  constables,  and  to  make  them  efficient,  of  which  regula- 
tions they  must  make  a  quarterly  return  to  the  Home  Office  (1882, 
c.  50,  ss.  191,  192);  (3)  to  frame  regulations  with  respect  to  deductions 
from  a  constable's  pay  (53  &  54  Vict.  c.  45,  s.  20,  Sched.  3) ;  (4)  make 
an  annual  statement  of  crime  to  the  Secretary  of  State  in  accordance 
with  8.  14  of  the  County  and  Borough  Police  Act,  1856,  and  the  Police 
Eeturns  Act,  1892. 

Where  a  borough  does  not  maintain  a  separate  police  force,  the 
above-stated  powers  of  the  watch  committee  are  exercised  by  the  joint 
committee  of  the  county  in  which  it  is  situate  (1888,  c.  41,  s.  39  (1)  (a)). 

The  committee  also  exercises  a  general  control  over  such  prosecutions 
and  proceedings  as  are  needed  to  secure  public  order,  and  as  may  properly 
be  undertaken  by  the  corporation. 

The  Act  of  1882  authorises  the  levying  of  a  watch  rate,  and  pay- 
ment out  of  the  borough  fund — (a)  of  the  expenses  of  the  borough 
police;  (J)  of  all  charges  and  expenses  which  the  watch  committee, 


e03  ;    f     WATCHES  i  ,  7/ 

subject  to  approval  by  the  town  council,  may  direct  to  be  paid  for  the 
purposes  of  the  borough  police  (Sched.  5,  part.  ii.  5). 

It  has  been  held  illegal  (except,  perhaps,  where  there  is  a  surplus 
of  the  borough  fund)  to  pay  costs  incurred  by  the  chief  constable  in 
opposing,  under  direction  of  the  watch  committee  and  the  borough  council, 
appeals  against  refusals  to  renew  liquor  licences  {Mayor  of  Tynemouth 
V.  Attorney-General,  [1899]  A.  C.  293).  A  borough  council  may  delegate 
to  the  watch  committee  its  powers  under  sees.  32,  33  of  the  Town 
Police  Clauses  Act,  1847.  These  powers  relate  to  provisions  for  the 
extinction  of  fires,  and  are  applied  where  it  is  desired  to  constitute  a 
part  of  the  police  a  regular  fire  brigade.  See  Carmichael's  Police  Acts, 
1900  ed.,  p.  329. 

Watches. — In  sec.  7  of  the  Merchandise  Marks  Act,  1887,  50  &  51 
Vict.  c.  28,  the  term  "  watch  "  means  all  that  part  of  a  watch  which  is 
not  a  watch  case.  By  that  section  where  a  watch  case  has  on  it  any 
marks  to  indicate  the  country  in  which  the  watch  is  made,  such  marks 
are  primd  facie  deemed  to  be  a  description  of  that  country,  and  if  false 
will  bring  the  matter  within  the  provisions  of  the  Act  as  to  false  trade 
descriptions.  By  sec.  8  of  the  same  Act,  and  Order  in  Council  in  pur- 
suance thereof  (London  Gazette,  December  9,  1887),  everyone  sending 
watch  cases  to  an  assay  office  in  the  United  Kingdom  must  make 
a  declaration  as  to  the  place  where  the  cases  were  made,  and  if  that 
place  is  not  in  the  United  Kingdom  it  is  specially  marked  accordingly. 
It  should  be  noted  that  among  goods  prohibited  to  be  imported 
inwards  by  the  Customs  Laws  Consolidation  Act,  1876,  39  &  40  Vict. 
c.  36,  are  clocks  and  watches  impressed  with  any  stamp  or  mark  repre- 
senting or  in  imitation  of  any  legal  British  assay  stamp  or  mark,  or 
purporting  by  any  mark  or  appearance  to  be  of  the  manufacture  of  the 
United  Kingdom  (s.  42).  Foreign  watch  cases  imported  from  foreign 
parts  into  the  United  Kingdom  before  June  1,  1907,  are  exempted  from 
assay  (Assay  of  Imported  Watch  Cases  Act,  1907,  7  Edw.  vii.  c.  8). 

Gold  and  silver  watch  cases  forming  parts  of  finished  watches  im- 
ported from  abroad,  are  gold  and  silver  plate  within  the  meaning  of  the 
Customs  Act,  1842,  5  &  6  Vict.  c.  47,  s.  59  (Goldsmiths'  Co.  v.  Wyatt, 
[1907]  1  K.  B.  95).  As  to  the  law  regulating  the  marking  of  foreign 
plate,  see  Plate. 

With  regard  to  gold  and  silver  watches,  persons  dealing  therein  must 
take  out  excise  licences  under  the  Inland  Eevenue  Act,  1867,  30  &  31 
Vict.  c.  90,  under  a  penalty  of  £50  (s.  3).  Such  licences  are  annual, 
expiring  on  the  5th  July  of  each  year  (s.  6).  See  as  to  hawkers,  pedlars, 
and  petty  chapmen,  the  Customs  and  Inland  Eevenue  Act,  1888,  51  & 
52  Vict.  c.  8,  s.  9  (2)). 

Watching^  and  Lig^hting'. — See  Lighting  and  Watching. 

Watch,  The  (Watch  and  Ward).— A  system  of  police 

for  boroughs  and  counties  was  established  under  this  name  by  the 
Statute  of  Winchester  (1285,  13  Edw.  i.  c.  6).  Watchmen  acted  under 
this  and  local  Acts  in  towns  until  the  establishment  of  the  modern  police 
force.    See  Constable;  Headborough;  Police. 

Water. — A  grant  of  water  only,  without  mention  of  the  land  over 
which  it  flows,  will  merely  convey  a  right  of  fishery ;  so  that  if  a  right 
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of  property  is  intended  to  be  conferred,  it  is  necessary  to  expressly 
convey  the  land  covered  by  the  water.  The  reason  of  this  is  that  water 
is  a  movable  wandering  thing  in  which  there  can  only  be  a  temporary, 
transient  usufructuary  property,  and  which,  if  it  runs  away,  cannot  be 
reclaimed,  whereas  the  land  covered  by  the  water  is  permanent,  fixed, 
and  immovable,  and  can  be  the  subject  of  a  certain  substantial  property 
of  which  the  law  will  take  notice  (Blackstone,  Com.,  ii.  18  ;  Co  Litt.  4a, 
4&).  And  in  conveying  land  covered  by  water,  no  mention  at  all  need 
be  made  of  the  latter,  for  a  grant  of  land  includes  all  mines  and  minerals, 
woods,  waters,  and  houses  thereunder  or  thereon,  in  accordance  with  the 
maxim  Cujus  est  solum,  ejus  est  usque  ad  ccelum,  et  ad  inferos  (Sheppard's 
Touchstone,  90). 

Notwithstanding  what  has  just  been  stated,  property  in  water  is 
fully  recognised  in  law.  So  water  supplied  by  a  water  company  to  a 
consumer,  and  standing  in  his  pipes,  may  be  the  subject  of  larceny  at 
common  law  {Ferens  v,  O'Brien,  1883,  11  Q.  B.  D.  21).  And  rights  to 
the  use  of  any  water  may  be  the  subject  of  grant,  and  may  be  prejudiced 
by  prescription  (see  Limitations,  Statutes  of).  The  user  in  such  cases 
will  be  strictly  limited  to  the  extent  of  the  grant,  express  or  implied, 
and  will  not  confer  equitable  rights  over  the  water  (Bankart  v.  Tennant, 
1870,  L.  R.  10  Eq.  141).  But  grants  cannot  be  made,  or  prescriptive 
rights  acquired,  derogatory  to  any  Act  of  Parliament  {Staff or dsl lire 
Canal  Co.  v.  Birmingham  Canal  Co.,  1866,  L.  R.  1  H.  L.  254;  Rochdale 
Canal  Co.  v.  Radcliffe,  1852,  21  L.  J.  Q.  B.  297).  A  railway  company, 
though  serving  the  public,  has  been  restrained  from  taking  large  quan- 
tities from  a  river  where  it  was  shown  that  their  so  taking  the  water 
would  impede  the  navigation  {A.-C  v.  Great  Eastern  Ely.  Co.,  1871, 
L.  R.  6  Ch.  572  ;  cp.  M'Cartney  v.  Londonderry  Ely.  Co.,  [1904]  A.  C,  cited 
suh  tit.  Watercoukse).  And  where  a  well  on  private  property,  to  which 
a  path  led  from  the  public  road,  had  been  used  by  neighbours  of  the 
proprietor  from  time  immemorial,  that  was  nevertheless  held  not  to  give 
the  public  any  right  to  enter  and  take  water :  nothing  short  of  a  dedica- 
tion to  the  public,  express  or  implied  from  user  by  them  from  time 
immemorial,  being  sufficient  for  that  purpose  {Dungarvan  Guardians  v. 
Mansfield,  1897,  1  Ir.  R.  420  Ch.).  But  a  customary  right  for  the  inhabi- 
tants of  a  township  to  enter  upon  private  land  and  take  water  from  a 
well  therein  for  domestic  purposes,  has  been  upheld  as  an  easement  and 
not  a  profit  d,  prendre  {Race  v.  Ward,  1855,  24  L.  J.  Q.  B.  153). 

As  to  the  user  of  water,  the  proprietor  of  the  land  whereon  or  under- 
neath which  it  is  has  full  power  over  it,  and  may  deal  with  it  as  he  pleases, 
except  in  so  far  as  rights  to  it  have  been  conferred  on  others  by  grant, 
express  or  implied;  and  that  even  though  his  user  may  indirectly 
cause  damage  to  a  neighbour  {Bradford  Corporation  v.  Pickles,  [1895] 
A.  C.  587).  The  foregoing  statement  applies  to  underground  water  not 
in  a  defined  stream,  and  to  stagnant  water,  but  not  to  water  running  in 
a  defined  stream,  as  to  which  see  Watercourse,  where  riparian  rights 
are  considered. 

The  proprietor  must  not  contaminate  the  water  and  allow  it  to  flow 
on  to  and  injure  his  neighbours'  land  {Ballard  v.  Tomlinson,  1885,  29 
Ch.  D.  115.     See  Negligence,  Vol.  IX.  p.  564). 

As  to  damage  by  water  collected  on  adjoining  land,  it  has  been  held 
that  no  action  lies  if  the  damage  has  been  caused  (1)  by  the  act  of  a 
third  party  {Box  v.  Juhh,  1879,  4  Ex.  D.  76) ;  (2)  without  wilful  default 
on  the  part  of  the  adjoining  owner,  he  using  his  land  in  an  ordinary  and 
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reasonable  manner;  (3)  without  negligence  on  his  part,  the  injured 
party  having  consented  to  what  was  done ;  or  (4)  when  the  water  had 
been  stored  to  the  common  benefit  of  both  owners  {Gill  v.  Edouin,  1895, 
15  R  109;  Blahe  v.  Woolf,  [1898J  2  Q.  B.  428);  (5)  where  the  damage 
complained  of  is  immediately  due  to  vis  major  or  the  act  of  God  (Nichols 
V.  Marsland,  1875,  L.  E.  10  Ex.  256). 

As  to  negligence  of  persons  having  statutory  duty  in  regard  to  keep- 
ing up  an  adequate  supply  of  flowing  water,  see  Geddes  v.  Proprietors  of 
Bann  Reservoir,  1878,  3  App.  Gas.  430. 

Rights  in  regard  to  water  form  a  frequent  subject  of  application  for 
injunction.     See  Watercoukse  ;  Waterway. 

See  further.  Support  ;  Watercourse  ;  Waterway  ;  etc. 

Water-CIoset.— See  Privy. 

Walercourse. — A  right  to  a  watercourse,  as  its  name  implies, 
is  an  easement  having  reference  to  a  stream  of  flowing  water,  as  dis- 
tinguished from  easements  in  standing  water,  as  in  a  pool,  well,  reservoir 
or  such -like  receptacle  (see  Water).  The  word,  however,  is  used  in 
several  senses,  and  thus  some  ambiguity  arises.  It  is  used  sometimes 
to  mean  the  easement  or  right,  sometimes  the  stream  of  water  as  it  flows 
from  one  person's  land  to  another,  and  sometimes  the  bed  of  the  stream 
in  which  the  water  flows. 

Water,  whether  standing  or  flowing,  being  a  provision  of  nature,  like 
air  and  light,  for  the  common  use  of  mankind,  whether  it  arises  in  land 
in  the  form  of  springs,  or  settles  on  land  in  a  pool,  or  flows  along  in 
rivers,  brooks,  or  rivulets,  is  clothed  by  the  law  with  natural  rights 
in  favour  of  landowners  in  whose  land  it  happens  to  be,  and  with 
corresponding  obligations  on  the  part  of  such  landowners  in  favour 
of  others.  In  addition  to  these  natural  rights,  easements  of  various 
kinds  may  be  acquired  by  grant,  express  or  implied,  or  by  prescription. 

Before  considering  these  various  rights  and  obligations,  it  is  necessary 
to  observe  the  difference  between  natural  and  artificial  streams,  as  natural 
rights  and  the  corresponding  obligations  can  only  exist  in  natural 
streams  while  easements  can  be  acquired  in  all  streams,  whether  natural 
or  artificial.  It  is  difficult  in  some  cases  to  determine  whether  a  stream 
is  natural  or  artificial,  as  many  natural  streams  have  been  so  altered  for 
manufacturing  or  other  purposes  that  they  have  to  all  appearances 
entirely  lost  their  natural  course  and  character ;  and  many  artificial 
streams  have  been  made  under  such  circumstances,  or  have  existed  so 
long  that  they  have  attained  every  characteristic  of  natural  streams  [see, 
for  example,  Bailey  &  Co.  v.  Clark,  [1902]  1  Gh.  649:]  Under  such  circum- 
stances it  can  only  be  left  when  litigation  arises  for  the  judge  or  jury  to 
whom  the  question  belongs  to  determine  it,  for  no  accurate  definition 
can  meet  every  case ;  but  it  may  be  laid  down  generally  that  a  natural 
stream  is  one  which  arises  at  its  source  from  natural  causes,  and  flows  in 
a  natural  channel,  and  that  an  artificial  stream  is  one  that  arises  by  the 
agency  of  man,  or  though  arising  from  natural  causes,  flows  in  a  channel 
made  by  man  (Goddard  on  Easements,  6th  ed.,  p.  76 ;  Holker  v.  Porritt, 
1873,  L.  K.  8  Ex.  107 ;  on  appeal,  1875,  L.  R.  10  Ex.  59 ;  Roberts  v. 
Richards,  1881,  50  L.  J.  Gh.  297).  It  has  been  questioned  whether  an 
owner  of  land  on  the  banks  of  a  public  navigable  river  has  the  same 
natural  rights  as  one  who  has  land  abutting  on  a  private  stream,  and 
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whether  the  fact  of  a  river  being  tidal  makes  any  difference.  These 
questions,  however,  have  been  set  at  rest  by  the  case  of  Lyon  v.  The  Fish- 
mongers' Co.  (1876,  L.  R.  1  App.  Cas.  662),  in  which  it  was  held  that  the 
same  rights  exist  in  each  case,  though  in  the  case  of  a  public  navigable 
river  the  rights  of  land  owners  must  be  subject  to  the  public  right  of 
navigation.  [The  rights  of  a  riparian  owner  are  a  natural  incident  to  his 
property  in  the  land,  and  pass  by  conveyance  without  express  grant 
(Canham  v.  Firk,  1831,  2  Cr.  &  J.  126 ;  37  E.  E.  655).  The  purchaser 
may  therefore  maintain  an  action  against  his  vendor,  owner  of  the  higher 
land,  for  diversion  of  the  stream,  although  no  mention  of  the  stream  be 
made  in  the  conveyance,  I.e.'] 

The  principal  natural  rights  in  watercourses,  which  are  commonly 
called  "  riparian  rights,"  from  their  being  incident  to  the  ownership  of 
the  banks  of  a  natural  stream,  may  be  classified  as,  1st,  rights  which 
have  relation  to  the  flow  of  water ;  2nd,  those  which  have  relation  to 
purity  of  water;  and  3rd,  those  which  have  relation  to  the  taking  of 
water  for  use  and  consumption.  These  rights  have  been  recognised  by 
the  law  from  the  earliest  times,  and  instances  in  which  questions  having 
reference  to  them  have  been  brought  to  the  Courts  may  be  found  in  the 
oldest  books. 

1.  The  riparian  right  to  the  flow  of  the  water  of  natural  streams  is  a 
right  which  every  riparian  owner  has  to  the  uninterrupted  flow  without 
diminution,  deterioration,  or  alteration  of  the  current  of  the  water 
{Emlrey  v.  Owen,  1851,  6  Ex.  Eep.  353;  Gaved  v.  Martyn,  1865,  19 
C.  B.  K  S.  732).  [A  riparian  owner  is  entitled  to  have  the  water  flow  to 
him  in  a  natural  state,  and  is  entitled  to  damages  or  an  injunction  if  this 
right  is  infringed,  even  though  he  has  suffered  no  sensible  damage  {Emhrey 
V.  Owen,  mpra;  Roberts  \.  Gwyrfai  D.  C,  [1899]  2  Ch.  608;  McCartney 
v.  Londonderry  Ely.  Co.,  [1904]  A.  C.  301,  313).]  But  by  this  it  is  not 
meant  that  the  quantity  of  water  is  in  no  degree  whatever  to  be  diminished, 
or  the  current  altered,  or  the  quality  depreciated,  for  if  that  were  the 
right  all  other  riparian  owners  would  be  debarred  from  using  it  at  all, 
and  such  user  is  one  of  their  natural  rights;  but  each  owner  has  a  right 
to  use  the  water  reasonably  as  it  passes  his  land,  and  to  divert  the 
stream  to  his  own  works  or  land  for  use,  provided  he  returns  it  to  its 
original  course  before  it  reaches  his  neighbour's  bounds  without  sub- 
stantial diminution  or  deterioration,  and  all  riparian  owners  have  equal 
rights;  therefore  no  one  of  them  can  make  such  a  use  of  the  water 
as  to  prevent  any  of  the  others  from  having  an  equal  use  of  the  stream 
when  it  reaches  them ;  but  slight  diminution  in  quantity  and  change  in 
the  current  of  the  stream  is  unavoidable  in  many  cases  and  permissible 
{Embrey  v.  Owen,  1851,  6  Ex.  Eep.  353;  [Miner  v.  Gilmour,  1858,  12 
Moore  P.  C.  156;  14  E.  E.  861).  A  riparian  owner  is  entitled  to  "the 
reasonable  use  of  water  for  domestic  purposes,  and  for  his  cattle,  and  this 
without  regard  to  the  effect  which  such  use  may  have  in  case  of  a 
deficiency  upon  proprietors  lower  down  the  stream.  But,  further,  he  has 
the  right  to  the  use  of  it  for  any  purpose  .  .  .  provided  he  does  not 
thereby  interfere  with  the  rights]of  other  proprietors  " ;  I.e.  (see  also  Baily 
v.  Moorland,  [1902]  1  Ch.  pp.  670,  671)].  These  natural  rights  of  a 
riparian  proprietor  obviously  impose  corresponding  obligations  on  all 
others,  and  thus  it  becomes  wrongful  for  a  lower  riparian  owner  to  pen 
the  water  back  and  obstruct  the  free  flow,  which  may  cause  a  flood  or 
other  injury,  or  for  one  above  to  cause  it  to  rush  with  unusual  velocity, 
or  to  flow  by  fits  and  starts  in  irregular  quantities  {Robinson  v.  Lord 
Byron,  1785,  1  Bro.  C.  C.  588 ;  28  E.  E.  1315). 
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[The  owner  of  a  tenement  adjoining  a  natural  stream,  has  no  right 
to  divert  the  water  to  a  place  outside  the  tenement  and  use  it  for  pur- 
poses unconnected  with  the  tenement.  Thus  a  railway  company  whose 
line  crosses  a  stream  may  not  carry  away  water  therefrom  by  a  pipe  to 
a  distant  tank  and  use  it  for  their  engines  along  the  whole  of  their  rail- 
way {McCartney  v.  Londonderry  Ely.  Co.,  [1904]  A.  C.  301). 

There  is  at  common  law,  no  obligation  on  a  riparian  proprietor  to 
cleanse  and  scour  the  bed  of  a  stream,  which  has  become  clogged  by 
natural  means,  for  the  benefit  of  his  neighbour.  And  if  other  riparian 
proprietors  in  consequence  have  their  land  flooded,  or  mill  wheels  sub- 
merged, he  will  not  be  liable  for  negligence  {Hodgson  v.  Mayor  of  York, 
1873,  28  L.  T.  836 ;  Finch  v.  Bannister Xl'^^^  1  K.  B.  485 ;  [1908]  2  K.  B. 
441).  The  obligation  imposed  by  the  Land  Drainage  Act,  1847,  10  &  11 
Vict.  138,  s.  14,  applies  only  to  injury  done  to  agricultural  land  within 
the  meaning  of  that  Act  {l.c.).'\ 

2.  The  natural  right  to  purity  of  the  water  of  natural  streams  is  a 
riparian  right  that  the  water  shall  not  be  so  contaminated  by  the  user 
of  other  riparian  owners  above,  as  to  be  rendered  sensibly  impure  or 
reasonably  less  fit  for  ordinary  user  below.  All  riparian  proprietors 
have  the  right  to  use  the  water  as  it  passes  for  manufacturing  or 
drinking  purposes  for  themselves  or  their  cattle  on  their  riparian 
estates.  If  fit  for  these  purposes  in  its  natural  state  it  is  wrongful 
for  others  so  to  use  the  water  before  it  comes  to  them  as  to  render  it 
reasonably  unfit  for  their  use  {Wood  v.  Waud,  1849,  3  Ex.  Eep.  748; 
77  R.  R.  809) ;  and  the  fact  that  other  persons  also  pollute  the  water 
to  such  an  extent  that  it  would  be  useless  to  the  lower  proprietor 
is  no  excuse  for  further  pollution  {Grossley  &  Sons,  Ltd.  v.  Lightowler, 
1867,  L.  R.  2  Ch.  478). 

[The  right  of  the  riparian  proprietor  is,  to  have  the  natural  water 
of  the  stream  transmitted  to  him  without  sensible  alteration  in  its 
character  or  quality  {Young  &  Co.  v.  The  Bankier  Distillery  Co.,  [1893] 
A.  C.  691).  Therefore,  to  make  soft  water  hard  by  turning  in  lime 
{I.e.),  or  to  raise  the  natural  temperature  {Ormerod  v.  Todmorden  Co., 
1883,  11  Q.  B.  D.  155)  is  actionable. 

The  use  of  the  water  by  a  riparian  proprietor  for  manufacturing 
purposes,  must  not  be  such  as  to  interfere  with  the  lawful  use  of  the 
water  by  the  other  proprietors  above  or  below  him  {Baily  v.  Clark, 
[1902]  1  Ch.  649,  following  Miner  v.  Gilmour,  1858,  12  Moo.  P.  C. 
156;  14E.  R.  861).] 

3.  The  third  class  of  riparian  rights  is  the  right  to  take  water  for 
use  and  consumption  as  it  passes  in  the  stream.  This  is  a  different 
right  and  a  different  mode  of  user  from  the  first,  inasmuch  as  that 
merely  permits  user  without  substantial  diminution  and  not  user  for 
the  purpose  of  consumption.  This  permits  such  user,  as  for  domestic 
purposes,  drinking  by  cattle,  supplying  of  boilers,  or  irrigation  of  land. 
It  is  manifest,  however,  that  these  rights  are  at  variance  with  rights 
of  the  first  class  belonging  to  other  persons.  If  a  lower  proprietor  has 
a  right  to  the  free  flow  of  the  water  without  diminution  or  alteration, 
a  right  to  consume  the  water  before  it  reaches  him  is  apparently 
irreconcilable  with  it ;  but  such  inconsistencies  are  to  be  met  with  in 
all  natural  rights,  and  the  law  reconciles  them  by  holding  that  each 
is  only  to  be  enjoyed  reasonably,  that  they  are  not  absolute  rights 
without  limit,  but  that  they  are  rights  modified  by  all  the  rights  of 
others.     The  right  to  uninterrupted  flow  of  water  is  therefore  subject 
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to  limit  by  the  right  to  reasonable  use  and  consumption  of  the  water 
by  others,  and  the  right  to  use  and  consume  must  be  exercised  so 
reasonably  and*  moderately  that  others  may  not  be  immoderately 
deprived  of  the  quantity  of  water  they  are  entitled  to.  In  the  case 
of  The  Medtcay  Navigation  Co.  v.  Earl  of  Bomney  (1861,  9  C.  B.  N".  S. 
575)  it  was  held  that  abstraction  of  water  from  a  stream  to  supply  a 
gaol  or  lunatic  asylum  was  an  excessive  and  unlawful  user,  and  so 
also  is  user  to  supply  a  town  with  water  ( Wilts  and  Berks  Canal  Co. 
V.  Swindon  Waterworks  Co.,  1874,  L.  E.  9  Ch.  451);  but  in  Ernbrey  v. 
Owen,  1851,  6  Ex.  Eep.  371,  Parke,  B.,  said,  "  On  the  one  hand,  it  could 
not  be  permitted  that  the  owner  of  a  tract  of  many  thousand  acres 
of  porous  soil  abutting  on  one  part  of  the  stream  could  be  permitted 
to  irrigate  them  continually  by  canals  and  drains,  and  to  cause  a 
serious  diminution  of  the  quantity  of  water  .  .  .  ;  on  the  other  hand, 
one's  common  sense  would  be  shocked  by  supposing  that  a  riparian 
owner  could  not  dip  a  watering-pot  into  the  stream  in  order  to  water 
his  garden,  or  allow  his  family  or  his  cattle  to  drink  it.  It  is  entirely 
a  question  of  degree."  In  Miner  v.  Gilmour,  1858,  12  Moo.  P.  C.  156, 
Lord  Kingsdown  distinguished  between  ordinary  and  extraordinary  use 
of  water,  laying  it  down  that  every  riparian  proprietor  has  a  right  to 
the  "  ordinary  "  use  of  water,  without  regard  to  the  effect  upon  other 
proprietors,  but  that  he  can  only  use  it  for  "  extraordinary  "  purposes 
if  he  does  not  interfere  with  the  rights  of  others ;  and  this  principle 
was  adopted  and  carried  further  by  Brett,  M.R.,  in  Ormerod  v.  Todmorden 
Joint-Stock  Mill  Co.,  1883,  11  Q.  B.  D.  155  [see  also  Baily  v.  Clark, 
[1902]  1  Ch.  650 ;  and  McCartney  v.  Londonderry  Bly.  Co.,  [1904]  A.  C. 
301,  overruling  Earl  of  Sandwich  v.  Great  Northern  Bly.  Co.,  1878, 
10  Ch.  D.  707.] 

There  is  a  great  distinction  between  streams  which  are  known  and 
defined,  whether  on  the  surface  or  underground,  and  underground 
streams  which  merely  percolate  through  the  soil  in  unknown  channels, 
with  regard  to  the  natural  right  to  uninterrupted  flow  of  the  water  (see 
Defined  and  Known  Channel).  This  difference  was  brought  out  in 
the  celebrated  case  of  Acton  v.  Blundell,  1843,  12  Mee.  &  W.  324 ; 
67  R.  E.  361,  in  which  Tindal,  C.J.,  explained  fully  the  theories 
suggested  for  the  origin  of  water  rights  in  natural  streams,  and  showed 
that  they  could  not  belong  to  water  merely  percolating  in  unknown  or 
undefined  streams  beneath  the  surface  of  the  ground  ;  and  this  difference 
was  again  shown  in  the  case  of  Chasemore  v.  Bichards,  1859,  7  H.  L.  C. 
349;  11  E.  E.  140.  It  would  take  too  much  space  to  discuss  these 
important  cases  here  more  fully,  and  to  enter  upon  the  subject  at 
greater  length,  but  the  reader  is  referred  to  them.  The  natural  right  to 
purity  of  water,  however,  is  the  same  in  the  case  both  of  surface  streams 
and  of  water  percolating  underground  from  the  land  of  one  person  to 
that  of  another.  In  either  case  the  recipient  is  entitled  to  receive  the 
water  with  its  natural  purity ;  and  to  pollute  it  (unless  an  easement 
entitling  the  person  doing  so  has  been  acquired)  is  an  actionable  wrong 
(Hodgkinson  v.  Ennor,  1863,  4  B.  &  S.  229 ;  Ballard  v.  Tomlinson,  1885, 
29  Ch.  J).  115). 

Easements  or  acquired  rights  in  water,  as  distinguished  from  natural 
rights,  remain  to  be  noticed.  They  may  be  acquired  by  grant,  express 
or  implied,  or  by  prescription  either  at  common  law  or  under  the 
Prescription  Act,  2  &  3  Will.  iv.  c.  71,  s.  2.  Every  natural  right  in 
a  watercourse  may  be  modified  or  entirely  suspended  by  an  easement. 
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Thus  a  right  may  be  acquired  to  stop,  divert,  pen  back,  or  force  on  the 
water  of  a  natural  stream,  or  to  pollute  it  by  pouring  in  trade  refuse  or 
other  filthy  matter,  or  to  use  and  consume  the  whole  of  the  water 
which  would  otherwise  flow  down  the  natural  eourse  \{John  White  & 
Sons  V.  J.  &  M.  White,  [1906]  A.  C.  72,  where  Bealey  v.  Shaw,  1805, 
6  East,  208 ;  8  R.  R.  466,  is  approved)].  And  similar  rights  may  be 
acquired  in  artificial  streams.  In  addition,  however,  to  what  may  be 
called  easements  of  interference  with  streams,  as  those  entitling  the 
owner  to  stop  or  pollute  the  water,  easements  corresponding  with  the 
natural  right  to  the  free  and  uninterrupted  flow  of  water,  and  to  purity 
thereof,  and  to  use  it  for  consumption  or  otherwise,  may  be  acquired  in 
artificial  streams.  [And  in  the  case  of  an  artificial  watercourse,  whose 
origin  is  unknown,  this  may  be  the  proper  inference  from  user  and  other 
circumstances  {Baily  v.  Clark,  [1902]  1  Ch.  649,  following  Sutclife  v. 
Booth,  1863,  32  L.  J.  Q.  B.  136).]  This  class  of  rights,  however,  can 
only  be  acquired  by  prescription  or  presumed  grant  against  the  originator 
of  an  artificial  stream  if  it  is  of  a  permanent  character  (G^a-yec?  v.  Martyn, 
1865,  19  C.  B.  N.  S.  732 ;  Wood  v.  Waud,  1849,  3  Ex.  Rep.  748  ; 
77  R.  R.  809) ;  but  whether  it  is  of  a  permanent  or  of  a  temporary 
character  is  a  question  of  fact  in  each  case,  and  its  nature  depends  to 
a  great  extent  on  the  apparent  intention  with  which  it  was  made 
[{Greatrex  v.  Hayward,  1853,  8  Ex.  291,  293  ;  cited  by  Farwell,  J.,  in 
Burrows  v.  Lang,  [1901]  2  Ch.  507)].  If  a  stream  arises  merely  from 
the  pumping  of  a  mine,  the  apparent  intention  would  necessarily  be  that 
it  was  only  to  last  while  the  mine  was  worked,  and  it  would  be  of  a 
temporary  character  ( W^ooc?  v,  Waud,  supra;  Arkwright  v.  Gell,  1839, 
5  Mee.  &  W.  203;  52  R.  R.  671);  but  if  the  watercourse  is  a  channel 
dug  to  supply  a  mill  with  water  from  some  constant  supply,  there  could 
be  little  doubt  but  that  the  character  of  the  stream  would  be  permanent, 
although  the  mill  might  be  removed  and  the  user  cease  at  any  time 
{Beeston  v.  Weate,  1856,  5  El.  &  Bl.  986 ;  25  L.  J.  Q.  B.  115).  [But  in 
Burrows  v.  Lang,  [1901]  2  Ch.  502,  it  was  held  by  Earwell,  J.,  that  a 
watercourse  constructed  for  the  purpose  of  a  mill,  is  constructed  for  a 
temporary  purpose,  within  the  meaning  of  Arkwright  v.  Gell,  ^a-pra.']  It 
may  be  mentioned  that  the  exercise  of  an  easement  cannot  enable  the 
servient  owner  to  acquire  a  counter  easement  against  the  dominant 
owner,  and  thus  if  a  mine  owner  acquires  a  right  by  twenty  years'  user 
to  pump  water  across  a  neighbour's  land,  the  neighbour  cannot  by  such 
user  acquire  a  counter  right  that  the  supply  of  water  must  be  continued 
{Gaved  v.  Martyn,  1865,  19  C.  B.  N.  S.  758). 

Difficult  questions  may  arise,  and  have  arisen,  as  to  the  mode  of 
user  and  the  lawful  extent  of  the  {user  of  watercourses.  These  are 
perhaps  more  likely  to  arise  with  reference  to  the  third  class  of  water 
rights  enumerated  above,  namely,  the  right  to  take  water  for  use  and 
consumption.  We  have  already  shown  that  the  right  must  be  exercised 
reasonably,  so  as  not  to  cause  unreasonable  damage  to  proprietors  lower 
down  the  stream,  and  some  instances  in  which  user  has  been  held  to  be 
excessive  have  been  mentioned.  In  addition  it  may  be  added  that  a 
right  to  take  water  cannot  be  assigned  by  the  riparian  owner  to  another 
person,  for  this  would  be  using  the  easement,  which  was  intended  for 
the  benefit  of  the  dominant  estate  only,  for  a  purpose  not  intended  by 
the  law,  and  possibly  turning  it  into  an  easement  in  gross  {Stockport 
Waterworks  Co.  v.  Potter,  1864,  3  H.  &  C.  300).  The  extent  of  a 
riparian  estate  for  which  it  is  lawful  to  use  water  is  sometimes  likely 
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also  to  be  questioned.  The  owner  may  have  but  a  few  feet  frontage  on 
the  stream,  but  his  estate  may  extend  over  many  acres.  Is  he  entitled 
to  use  the  water  over  the  whole  ?  This,  like  other  questions,  can  only 
be  determined  by  the  reasonableness  of  the  quantity  of  water  taken, 
and  the  injury  caused  to  other  proprietors,  as  it  is  impossible  to  assign 
a  limit  to  the  riparian  estate  other  than  its  extreme  boundary  {Embrey 
V.  Owen  ;  McCartney  v.  Londonderry  Ely,  Co.,  supra).  The  last  point  we 
shall  notice  on  this  subject  is  the  effect  of  dividing  a  riparian  estate. 
If  the  division  separates  one  part  entirely  from  the  watercourse,  with- 
out doubt  that  part  ceases  to  be  endowed  with  riparian  rights  {Stockport 
Waterworks  Co.  v.  Potter,  supra),  but  if  the  division  gives  a  portion  of 
the  water  frontage,  however  small,  to  each  part,  each  will  be  entitled 
to  water  rights ;  unless,  perhaps,  in  the  case  of  easements  acquired  by 
grant  or  prescription,  the  division  would  cause  a  greater  burden  than 
before  on  the  servient  tenement. 

The  law  as  to  granting  or  refusing  injunctions  for  the  protection 
of  rights  to  watercourses  is  governed  by  the  general  principles  as  to 
injunctions  for  the  protection  of  easements. 

[Authorities. — Gale  on  Easements,  7th  ed. ;  Goddard  on  Easements, 
6th  ed. ;  Innes  on  Easements,  1893.] 

Water  Courts. — See  Coast,  Vice- Admiral  of  the. 

Water  Gavel. — The  term  occurs  in  old  charters  (e.g.  Chart. 
Hen.  III.,  cit.  Cowell,  Law  Diet.)  to  signify  a  rent  paid  for  water  or  fish- 
ing rights.  The  word  "  gavel "  is  derived  from  the  Anglo-Saxon  gafol 
or  gafel,  which  in  its  turn  appears  to  have  been  adopted  from  the  Celtic 
gafael,  Gaelic  gabhael,  signifying  a  seizing,  taking,  and  so  tenure,  lease. 
The  word  gavel  occurs  also  in  "  gavelkind "  {q.v.),  and  is  the  same  as 
"  gale,"  which  means  a  periodical  payment  of  rent.  In  the  latter  form 
it  is  still  commonly  used  in  Ireland.  For  an  interesting  and  instructive 
account  of  the  etymology  and  various  uses  of  the  word  gavel,  see 
Eobinson  on  Gavelkind,  5th  ed.,  1897,  pp.  1-6. 

Water  Rate. — See  Water  Supply. 

Water  Supply. — Any  person  who  owns  land  containing  a 
spring  or  other  source  of  water  supply  may  contract  to  supply  water 
to  a  house  or  district.  Such  arrangements,  however,  must  from  their 
nature  be  limited  in  number  and  extent,  and  cannot  be  entered  into 
on  any  considerable  scale  without  obtaining  parliamentary  powers  for 
carrying  them  into  effect.  Without  those  powers,  the  contractor  may 
not  break  up  roads  or  streets  for  the  purpose  of  laying  or  repairing  his 
pipes  (see  R.  v.  Longton  Gas  Co.,  1860,  2  El.  &  El.  651 ;  Preston  {Mayor} 
V.  Fulwood  Board,  1886,  53  L.  T.  719),  cannot  usually  acquire  any 
further  sources  of  supply,  and  cannot  charge  rates  to  those  who  take 
the  water. 

Persons  or  companies  or  local  authorities  who  have  undertaken  the 
business  of  supplying  water  have  consequently  been  obliged  to  obtain 
the  sanction  of  Parliament  for  their  schemes,  and  very  many  private 
Acts  have  been  passed  principally  during  the  last  century.  The 
form  which  such  Acts  should  take  was  settled  by  the  Waterworks 
Clauses  Act,  1847,  10  &  11  Vict.  c.  17,  as  amended  by  the  Act  of  1863, 
26  &  27  Vict.  c.  93.  These  Acts  contain  the  provisions  generally  to  be 
VOL.  XIV.  39 
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observed  with  respect  to  (1)  the  Gonstruction  of  waterworks ;  (2)  mines 
underneath ;  (3)  breaking  up  streets  for  the  purpose  of  laying  pipes ; 
(4)  the  supply  of  water  to  be  furnished ;  (5)  communication  pipes ;  (6) 
waste  or  misuse  of  water ;  (7)  fouling  water ;  (8)  payment  and  recovery 
of  water  rates;  (9)  profits  to  be  derived  by  the  undertakers;  (10) 
recovery  of  damages  and  penalties;  and  (11)  security  of  reservoirs.  If 
powers  for  acquiring  land  or  water  rights  are  wanted,  the  undertakers 
must  have  recourse  to  those  parts  of  the  Lands  Clauses  Acts  which  are 
applicable  to  their  particular  case.  (See  Vol.  VIII.  p.  1.)  Such  clauses, 
and  the  whole  of  the  Waterworks  Clauses  Acts,  are  incorporated  in  the 
special  Act  under  which  the  undertakers  derive  their  powers,  unless 
Parliament  for  adequate  reasons  sees  fit  to  omit  or  vary  any  of  them. 

1.  Construction. — When  their  special  Act  has  been  obtained,  the 
undertakers  are  required  to  make  full  compensation  to  the  owners  and 
occupiers  and  all  other  persons  interested  for  the  value  of  all  lands  or 
streams  taken  or  used  for  the  purposes  of  the  Act,  and  for  all  damage 
sustained  by  reason  of  the  exercise  of  their  powers  as  to  such  lands  and 
streams  (Act  of  1847,  s.  6).  They  then  are  empowered  to  enter  upon 
any  lands  described  in  the  plans  and  book  of  reference,  break  up  and 
remove  the  soil,  sink  wells,  make  reservoirs  and  other  works,  divert  and 
impound  the  water  from  streams,  and  take  such  waters  as  may  be  found 
in  and  under  or  on  the  lands  taken  (s.  12).  After  the  authorised  streams 
or  supplies  of  water  shall  have  been  so  taken,  any  person  who  shall 
illegally  divert  or  take  any  water  from  such  streams,  or  do  any  act 
whereby  the  supplies  are  diminished  in  quantity,  becomes  liable  to 
penalties  recoverable  summarily  (s.  14). 

2.  Mines. — As  a  rule,  undertakers  of  water  schemes  only  require  the 
surface  rights  of  the  land  they  take  or  use.  The  purchase  of  mineral 
rights  would  greatly  increase  the  capital  which  they  must  invest  in 
the  undertaking,  and  unnecessarily  enhance  the  price  they  must  charge 
for  the  water  they  supply.  It  is  consequently  provided  that  mines 
under  any  lands  purchased  by  them  shall  be  deemed  to  have  been 
excepted  out  of  the  conveyance  of  such  lands,  unless  the  same  shall 
have  been  expressly  purchased  and  conveyed  (s.  18).  But  such  mines 
are  not  to  be  worked  under  or  within  forty  yards  (or  such  other  dis- 
tance as  may  be  prescribed  by  agreement)  of  the  reservoirs,  or 
buildings,  or  pipes,  or  works,  without  giving  the  undertakers  the 
opportunity  of  objecting  to  such  workings,  and  paying  compensation 
for  preventing  them  (ss.  22-25).  If  the  undertakers  decline  to  pur- 
chase, the  mine  owner  may  work  his  mine,  but  must  make  good 
any  damage  he  causes  to  the  waterworks.  If  injury  should  be 
caused  to  a  mine  by  the  waterworks,  e.g.  by  flooding,  the  undertakers 
are  liable  to  pay  damages,  or  make  compensation  (s.  27).  This  must  be 
done  as  often  as  injury  arises  {Halliday  v.  Wakefield  {Mayor),  [1891] 
A.  C.  81). 

3.  Power  to  break  up  Streets,  etc. — The  undertakers  are  empowered 
to  open  and  break  up  the  soil  and  pavement  of  the  several  streets  and 
bridges  within  the  limits  of  their  special  Act,  and  any  sewers,  drains,  or 
tunnels  within  or  under  them,  and  to  lay  down  within  such  limits,  and 
from  time  to  time  alter,  repair,  and  remove,  pipes  and  other  works  and 
engines  for  supplying  water  to  the  inhabitants  of  the  district,  doing  as 
little  damage  as  can  be,  and  making  compensation  for  such  as  they  do 
in  the  execution  of  their  powers  (s.  28).  This  action  does  not  authorise 
interference  with  anything  but  the  soil  and  pavement  of  the  streets  and 
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bridges.  Thus  a  pipe  may  not  be  laid  in  the  crown  of  an  arch  forming 
a  cellar  under  a  street  {Thompson  v.  Sunderland  Gas  Co.,  1877,  2  Ex.  D. 
429),  Nor  may  the  structure  of  a  bridge  be  interfered  with  {Zord 
Provost  of  Glasgow  v.  Glasgow  and  S.-W.  Big.  Co.,  [1895]  App.  Cas.  376). 
The  undertakers  may  not,  without  the  consent  of  the  owners  and 
occupiers  thereof,  lay  down  any  pipe,  etc.,  in  any  land  not  dedicated 
to  public  use;  but  may  repair  or  replace  any  pipe  once  lawfully 
laid  (s.  29).  A  pipe  laid  without  such  consent  may  be  ordered  to 
be  removed  (Goodson  v.  Richardson,  1874,  L.  R.  9  Ch.  221).  Also  one 
laid  without  statutory  powers,  e.g.  for  purposes  not  authorised  by  the 
special  Act  {Marriott  v.  East  Grinstead  Gas  and  Water  Co.,  [1909]  1  Ch. 
70).  Streets,  etc.,  are  only  to  be  opened  or  broken  up  after  notice  to,  and 
under  the  superintendence  of,  the  persons  having  the  control  and  manage- 
ment thereof,  and  according  to  such  plan  as  shall  be  approved  of  by  such 
persons  or  their  officer,  or,  in  case  of  difference,  as  shall  be  determined 
by  justices  (ss.  30,  31).  When  any  street,  etc.,  is  opened,  it  must  with 
all  convenient  speed  be  reinstated  and  made  good,  and  the  excavation 
while  open  must  be  properly  fenced,  guarded,  and  at  night  lighted  for 
the  public  safety ;  and  after  reinstatement,  must  be  kept  in  good  repair 
by  the  undertakers  for  three  months  at  least,  or  longer  if  the  soil  so 
broken  up  shall  continue  to  subside  (s.  32).  If  they  neglect  to  carry 
out  their  duties,  the  undertakers  forfeit  daily  penalties  for  each  offence, 
and  the  persons  having  control  of  the  street,  etc.,  may  have  the  necessary 
work  executed  at  their  expense  (ss.  33,  34). 

Where  local  authorities  supply  water  {vide  infra),  their  powers 
:as  to  breaking  up  streets,  etc.,  are  larger  than  those  of  ordinary  water 
companies. 

4.  Communication  Pipes. — In  any  street  where  they  have  laid  pipes, 
the  undertakers  are  bound  to  lay  down  communication  pipes  for 
supplying  water  to  any  dwelling-house  under  £10  in  annual  value,  on 
a  proper  requisition  being  made,  and  on  payment  or  tender  of  the  rates 
{ss.  44,  45).  The  pipes  so  laid  may  be  removed,  if  the  occupier  refuses 
to  pay  for  a  supply  of  water,  or  if  the  house  should  be  unoccupied  for 
twelve  months  (s.  46).  The  owner  or  occupier  of  any  dwelling-house 
within  the  limits  of  the  special  Act  may,  after  obtaining  the  consent  of 
the  owners  and  occupiers  of  the  intervening  ground,  and  after  giving 
the  undertakers  two  days'  notice  of  his  intention,  himself  lay  down  pipes 
to  connect  his  premises  with  the  mains.  Such  pipes  must  be  of  approved 
strength,  material  and  size  (ss.  48-52). 

5.  Supply  to  le  furnished. — The  undertakers  are  bound  to  cause  pipes 
to  be  laid  down  and  water  to  be  brought  to  every  part  of  their  district, 
when  required  to  do  so  by  a  specified  number  of  owners  and  occupiers 
of  houses  in  such  part.  When  pipes  are  laid,  they  must  provide  and 
keep  in  such  pipes  a  supply  of  pure  and  wholesome  water  sufficient  for 
the  domestic  use  of  all  the  inhabitants  who  are  willing  to  pay  water 
rates  (s.  35).  And  the  owner  or  occupier  of  any  dwelling-house  is 
entitled  to  a  supply  sufficient  for  his  domestic  purposes,  without  extra 
•charge  (s.  53).  The  Act  contains  no  definition  of  what  are  domestic 
purposes.  Soon  after  its  passing  the  question  was  raised  whether  water 
used  for  washing  a  carriage  might  be  considered  as  used  for  a  domestic 
purpose — the  stable  and  coach-house  being  part  of  the  rated  premises 
— and  the  Court  held  that  it  might  {Bushy  v.  Chesterfield  Water  Co., 
1858,  E.  B.  &  E.  176).  The  Act  of  1863  was  then  passed.  Sec.  12  limits 
the  extent  for  which  such  supplies  might  be  demanded  by  enacting 
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that  domestic  purposes  shall  not  include  a  supply  of  water  for  cattle, 
or  for  horses  or  washing  carriages,  where  such  horses  or  carriages  are 
kept  for  sale  or  hire  or  by  a  common  carrier,  or  a  supply  for  any 
trade  manufacture  or  business,  or  for  watering  gardens,  or  for  fountains, 
or  for  any  ornamental  purpose.  Since  then  the  Courts  have  several 
times  considered  the  meaning  of  the  phrase.  Under  ordinary  circum- 
stances "  domestic  purposes  "  may  be  considered  to  include  the  use  of 
water  for  the  ordinary  purposes  of  domestic  life  by  the  inmates  of  the 
house.  It  does  not  make  any  difference  whether  such  inmates  are 
guests  who  are  entertained  by  the  occupier  at  his  own  expense,  or 
whether  they  pay  for  their  board  and  lodging,  or  whether  they  are 
pupils  whose  parents  pay  for  their  board  and  lodging,  or  whether  they 
are  paupers  for  whom  the  parish  pay.  In  such  cases  the  use  is  for 
domestic  purposes  {Pidgeon  v.  Yarmouth  Water  Co.,  [1902]  1  K.  B, 
310 ;  Barnard  Castle  D.  C.  v.  Wilson,  [1902]  2  Ch.  746 ;  Chester  Water 
Co.  V.  Chester  Union,  1908,  98  L.  T.  701 ;  Frederick  v.  Bognor  Water  Co., 
[1909]  1  Ch.  149).  Water  supplied  to  restaurants  or  hotels  may  come 
under  a  different  category,  as  being  supplied  for  a  business.  Recently 
an  attempt  was  made  to  extend  the  accepted  meaning  of  water  for 
business  purposes,  by  imposing  an  extra  charge  for  water  used  for 
washing  a  motor  car  used  by  a  doctor  when  visiting  his  patients.  The 
Court  held  that  the  Act  of  1863  had  recognised  that  water  used  for 
washing  carriages  was  water  used  for  a  domestic  purpose,  and  had  im- 
pliedly affirmed  the  correctness  of  the  decision  in  Busby  v.  Chesterfield 
Water  Co.,  supra,  and  refused  to  draw  any  distinction  between  water 
used  for  washing  the  carriage  of  a  professional  man  and  water  used 
for  washing  the  private  carriage  of  any  other  person  {Harrogate 
Corporation  v.  Mackay,  [1907]  2  Q.  B.  611). 

Water  may  sometimes  be  used  for  a  garden  without  extra  charge  if 
taken  only  by  means  of  the  ordinary  house  tap,  though  the  company 
may  be  entitled  to  demand  extra  payment  for  water  supplied  through 
a  hose  {Bristol  Water  Co.  v.  Uren,  1885, 15  Q.  B.  D.  637).  The  special 
Acts  often  give  the  companies  power  to  make  extra  charges  for  water,, 
which  might  otherwise  be  considered  as  supplied  for  domestic  purposes, 
e.g.  for  baths,  or  for  watering  gardens  forming  part  of  the  premises 
supplied.  In  such  cases,  possibly  they  may  not  be  compellable  ta 
supply  water  for  these  objects. ,  The  exceptions  must  in  each  case  be 
considered  strictly  on  the  words  of  the  statute  imposing  it.  The  statu- 
tory provisions  on  the  point  in  force  in  the  Metropolitan  area  are 
noticed  infra. 

Supplies  for  other  than  domestic  purposes  are  also  in  some  cases, 
compulsory.  Thus  the  undertakers  must  provide  a  sufficient  supply 
of  water  for  cleansing  sewers  and  drains,  for  cleansing  and  watering 
streets,  and  for  supplying  any  public  pumps,  baths,  or  washhouses 
established  for  the  free  use  of  the  inhabitants,  or  paid  for  out  of  the 
rates  (Act  of  1847,  s.  37).  They  must  fix  fire-plugs  in  any  main  or 
pipe  belonging  to  them,  when  required  by  the  urban  council  (s.  38). 
This  duty,  however,  only  applies  to  such  pipes  as  are  suitable  for  the 
purpose;  they  need  not  lay  new  pipes  fit  for  fire-plugs  {R.  v.  Wells 
Water  Co.,  1886,  55  L.  T.  188).  They  also  must  provide  fire-plugs, 
near  to  any  work  or  manufactory  in  a  street  where  they  have  a  pipe 
{ibid.  s.  41). 

In  all  pipes  in  which  any  fire-plug  is  fixed,  there  must  be  a  constant 
supply  (unless  prevented  by  frost,  unusual  drought,  or  other  unavoidable 
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accident,  or  during  repairs)  for  cleansing  sewers  and  drains,  cleansing 
and  watering  the  streets,  and  for  supplying  public  pumps,  etc.,  and 
extinguishing  fires ;  for  the  latter  purpose  water  may  be  taken  without 
payment  (s.  42).  But  this  only  applies  to  cases  where  there  ate  fire- 
plugs affixed  to  the  mains.  Water  taken  otherwise  must  be  paid  for 
{Weardale  Water  Co.  v.  Chester-le- Street,  [1904]  2  K.  B.  240,  ss.  37  and 
42).  If  they  neglect  or  refuse  to  fix  fire-plugs,  or  to  furnish  a  supply 
for  public  purposes,  or  to  keep  their  pipes  charged  with  water  under 
the  prescribed  pressure,  or  to  give  a  supply  to  individuals  who  have  paid 
or  tendered  their  rates  for  such  supply,  the  undertakers  are  liable  to 
penalties  (s.  43).  It  has  been  held  that  this  imposes  no  obligation 
to  afford  a  sufficient  supply.  As  long  as  any  water  is  supplied,  the 
penalty  cannot  be  imposed  {Simpson  v.  South  Oxfordshire  Water  Co.y 
[1908]  1  K,  B,  917).  The  liability  to  pay  a  penalty  does  not  include 
the  further  liability  to  pay  damages  to  persons  who  sustain  injury 
by  reason  of  such  default  {Atkinson  v.  Newcastle  Waterworks  Co.,  1877, 
2  Ex.  D.  441). 

Water  for  other  than  domestic  purposes,  i.e.  for  trade  or  for  public 
purposes  such  as  watering  streets,  is  usually  supplied  by  agreement 
l3etween  the  company  and  the  consumer;  but  sometimes  the  private 
Act  lays  down  regulations  for  such  supply,  and  prescribes  the  maximum 
charges  which  may  be  made.  For  public  purposes,  if  no  agreement 
is  come  to,  the  price  is  to  be  determined  by  justices  or  by  an  inspector 
appointed  under  the  special  Act  (s.  37).  Water  for  domestic  purposes 
is  usually  paid  for  by  rates  {vide  infra). 

6.  Waste  or  Misuse  of  Water. — Houses  to  which  water  is  laid  on 
must  have  proper  cisterns  and  fittings  to  prevent  waste.  The  under- 
takers are  entitled  to  inspect  them  from  time  to  time,  and  may  execute 
such  repairs  as  they  find  to  be  required,  at  the  expense  of  the  person 
allowing  the  fittings  to  be  out  of  repair  (ss.  54-57).  Persons  who  do  not 
take  and  pay  for  a  supply  are  prohibited  from  using  the  water  of  the 
undertakers,  and  both  those  who  give  and  those  who  take  water  under 
such  circumstances  are  liable  to  penalties  (ss.  58,  59).  It  is  also 
forbidden  to  use  a  domestic  supply  for  other  than  domestic  purposes, 
or  to  use  water  for  any  purpose  other  than  that  for  which  it  has  been 
supplied  (Act  of  1863,  s.  18).  So  also  a  penalty  is  imposed  on  persons 
who,  not  being  supplied  with  water  by  the  undertakers,  wrongfully 
take  or  use  any  water  from  any  reservoir,  watercourse,  conduit,  or  pipe, 
or  cistern  belonging  to  the  undertakers  or  supplied  by  them  for  the 
use  of  one  of  their  customers  {ibid.,  s.  20).  So  to  take  water  may  amount 
to  the  crime  of  larceny  {Ferens  v.  O'Brien,  1883,  11  Q.  B.  D.  21). 
Wilfully  or  carelessly  breaking  any  fittings,  or  drawing  off  water,  or 
doing  any  other  wilful  act  whereby  water  shall  be  wasted,  are  offences 
punishable  with  £5  fine  (Act  of  1847,  s.  60). 

7.  Pollution. — The  Acts  contain  stringent  provisions  for  preventing 
the  pollution  of  water  supplied  or  to  be  supplied  for  domestic  use. 
Bathing  or  putting  animals  into  any  stream,  reservoir,  aqueduct,  or 
other  waterworks,  putting  rubbish  there,  washing  clothes,  letting  in 
filthy  water,  or  doing  any  other  act  whereby  the  water  shall  be  fouled, 
are  defined  to  be  offences  punishable  with  a  fine  of  £5,  and  a  further 
£1  per  day  so  long  as  the  fouling  is  continued  (Act  of  1847,  s.  64).  So 
also  a  penalty  is  incurred  by  any  person  supplied  with  water  who  wil- 
fully or  negligently  causes  or  suffers  any  fitting  to  be  out  of  repair 
or  to  be  so  used  or  contrived  as  that  the  water  supplied  to  him  is  likely 
to  be  wasted,  misused,  or  contaminated  (Act  of  1863,  s.  17). 
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The  Act  of  1847  contains  clauses  dealing  specially  with  contamina- 
tion by  gas  (ss.  62-67).  A  penalty  of  £200  and  £20  a  day  is  incurred 
by  every  person  making  or  supplying  gas  who  causes  any  water  supply 
belonging  to  the  undertakers  to  be  fouled  by  gas  washings.  There  are 
similar  provisions  in  the  Gasworks  Clauses  Act  of  the  same  year,  which 
impose  the  same  penalties  for  fouling  water,  whether  belonging  to  a 
water  company  or  not.  It  has  been  held  that  the  penalties  are  recover- 
able, even  where  the  gasworks  have  been  properly  constructed,  and  the 
contamination  of  the  water  is  not  due  to  any  negligence  on  the  part 
of  those  responsible  for  their  management  {Hipkins  v.  Birmingham 
and  Staffordshire  Gas  Co.,  1860,  6  H.  &  N.  250). 

The  above  provisions  given  by  the  Waterworks  Clauses  Acts  are 
for  the  protection  of  sources  of  water  supply,  and  enforceable  at  the 
instance  of  the  undertakers.  The  Public  Health  Act,  1875,  gives 
similar  and  in  some  respects  larger  powers  to  local  sanitary  authorities 
for  the  protection  of  the  public  generally.  The  same  penalties  are  now 
incurred  in  the  manufacture  of  gas  if  the  manufacturer  allows  gas  wash- 
ings to  get  into  or  otherwise  fouls  aTi?/  stream,  reservoir,  aqueduct,  pond, 
or  place  for  water  (s.  68).  A  local  authority  may  also,  with  the  sanction 
of  the  Attorney-General,  take  such  proceedings  as  they  may  deem 
advisable,  by  indictment,  bill  in  Chancery,  action,  or  otherwise,  for  the 
purpose  of  protecting  any  watercourse  within  their  jurisdiction  from 
pollutions  arising  from  sewage  (s.  69),  They  may  also,  where  the  water 
in  any  well,  tank,  or  cistern,  or  supplied  from  any  public  pump,  and 
used  or  likely  to  be  used  by  man  for  drinking  or  domestic  purposes,  is 
so  polluted  as  to  be  injurious  to  health,  obtain  an  order  from  a  Court 
pf  summary  jurisdiction  directing  such  well,  etc.,  to  be  permanently  or 
temporarily  closed,  or  the  water  to  be  used  for  certain  purposes  only 
(s.  70).  See  also  Nuisance,  Vol.  X.  p.  79  ;  Eivers  Pollution,  Vol.  XIII. 
p.  26. 

8.  Water  Bates. — ^Water  rates  are  payable  by  the  person  requiring, 
Receiving,  or  using  the  supply  of  water,  according  to  the  annual  value  of 
the  tenement  supplied.  If  any  dispute  arise  as  to  such  value,  the  same 
is  to  1)6  determined  by  two  justices  sitting  as  a  Court  of  summary  juris- 
diction (Act  of  1847,  s.  68).  Annual  value  here  means  the  net  annual 
value  after  deducting  the  cost  of  maintaining  the  tenement;  in  other 
words,  what  is  technically  .known  as  the  rateable  value  {Dohbs  v.  Grand 
Junction  Water  Co.,  1883,  9  App.  Cas.  48  &  49  Vict.  c.  34).  No  other 
tribunal  than  the  justices  can  properly  determine  the  value  of  the 
premises  {New  Biver  Co.  v.  Mather,  1875,  L.  E.  10  C.  P.  442);  but  they 
may  do  so  whenever  the  question  comes  up  for  adjudication,  as,  for 
instance,  on  the  hearing  of  a  summons  to  enforce  payment  of  the  rate. 
It  is  not  necessary  to  have  the  value  separately  ascertained  first  (Lea  v. 
Abergavenny  Improvement  Commissioners,  1885,  16  Q.  B.  D.  18). 

Rates  are  payable  quarterly  in  advance  by  the  occupier  (s.  70) ;  but 
the  owners  of  all  dwelling-houses  or  parts  of  dwelling-houses  occupied 
as  separate  tenements  the  annual  value  of  which  shall  not  exceed  £10 
(under  some  private  Acts  this  value  is  put  higher),  are  liable  to  pay 
water  rates  in  the  first  instance,  and  may  recover  afterwards  the  sums 
so  paid  from  the  tenant,  unless  their  agreement  provides  otherwise 
(ss.  72,  73).  The  occupier's  liability  ceases  on  the  quarter  day  next 
after  he  quits  the  house  (s.  71).  And  in  cases  where  the  owner  is 
chargeable,  so  does  his  liability.  He  need  not  pay  for  an  empty  house 
{British  Umpire  Mutual  Life  Assurance  Co.  v.  Southwark  and   Vauxhall 
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Water  Co.,  1888,  59  L.  T.  81).  Where  the  tenancy  commences  in  the 
middle  of  a  quarter,  the  undertakers  can  only  demand  so  much  of  that 
quarter's  rate  as  is  proportioned  to  the  length  of  the  occupation  (Sast 
London  Waterworks  Co.  v.  Ffoulkes,  [1894]  1  Q.  B.  819).  Water  rates 
may  be  recovered,  from  the  person  who  neglects  or  refuses  to  pay  them, 
in  any  Court  of  competent  jurisdiction  (Act  of  1863,  s.  21).  If  any 
person  supplied  with  water  neglects  to  pay  at  the  proper  time,  the 
undertakers  may  also  cut  off  the  supply,  and  then  recover  from  him  the 
amount  of  the  rate  and  the  expenses  of  so  cutting  off  the  water  (Act 
of  1847,  s.  74).  They  cannot,  however,  make  a  subsequent  tenant  pay 
these  expenses  or  the  arrears  {Sheffield  Water  Co.  v.  Wilkinson,  1879, 
4  C.  P.  1).  410).  The  general  power  to  cut  off  the  supply  for  non- 
payment was  considerably  curtailed  in  the  year  1887  (50  &  51  Vict. 
c.  21).  In  cases  where  the  occupier  is  the  person  liable,  the  law  remains 
unaltered ;  but  where  the  owner  is  liable,  a  company  supplying  water 
for  a  profit  can  no  longer  cut  off  the  supply  for  non-payment  of  the 
water  rate.  The  amount  due  is  instead  made  a  charge  on  the  house  in 
priority  to  all  other  charges  affecting  the  premises,  and  may  be  recovered 
like  water  rates  either  from  the  owner  direct  or  from  the  occupier ;  the 
latter  is  entitled  to  notice  of  the  amount  due  before  proceedings  are 
commenced  against  him,  and  the  water  company  cannot  recover  from 
him  any  greater  sum  than  the  rent  he  owes  at  the  time  of  the  notice. 
The  owner,  however,  may  have  the  water  cut  off,  if  he  prefers  it — as, 
for  instance,  in  cases  where  he  is  saddled  with  an  undesirable  tenant. 
If  the  water  is  cut  off  at  his  instance,  the  tenant  has  no  ground  of 
complaint  against  the  undertakers  {Chelsea  Water  Co.  v.  Paulet,  1888, 
52  J.  P.  724). 

9.  Profits. — The  dividend  payable  by  a  water  company  is  usually 
limited  to  the  satisfactory  figure  of  10  per  cent.,  but  deficiencies  of 
previous  years  may  be  made  good  (Act  of  1847,  s.  75).  But  this  power 
applies  only  from  the  date  when  the  section  becomes  applicable  to 
the  particular  company  by  being  incorporated  in  its  special  Act  {Kent 
Water  Co.  v.  Lamplough,  [1904]  A.  C.  57).  There  may  besides  be  a 
reserved  fund  of  amount  prescribed  by  the  special  Act,  or,  if  no 
amount  is  there  named,  equal  to  one-tenth  of  the  nominal  capital  of 
the  company.  Surplus  profits,  after  paying  the  dividends,  may  be  put 
to  this  fund,  and  out  of  it  extraordinary  claims  may  be  met  and 
dividends  may  be  made  up  to  the  prescribed  rate  (ss.  76-79).  When 
the  full  dividends  have  been  paid  and  the  reserved  fund  is  complete, 
there  is  a  power  for  Quarter  Sessions  to  order  the  charges  for  water  to 
be  reduced  (s.  80).  It  is  believed  that  this  power  has  rarely  been 
exercised. 

When  companies  apply  to  Parliament  for  power  to  raise  additional 
capital,  the  dividend  is  now  usually  limited  to  something  less  than  the 
10  per  cent,  originally  sanctioned.  The  Standing  Orders  of  Parliament 
require  such  new  capital  to  be  offered  by  public  auction  or  tender ;  so 
that  the  amount  paid  in  often  exceeds  the  nominal  capital  issued. 

10.  Recovery  of  Damages. — Damages  and  penalties  are  recoverable 
before  a  Court  of  summary  jurisdiction,  who,  on  complaint,  are  to  issue 
a  summons,  and  after  hearing  the  parties  to  decide  what  is  to  be  paid 
and  how  (8  Vict.  c.  20,  ss.  140-160).  Proceedings  ought  generally 
to  be  instituted  within  the  six  months  required  by  the  Summary 
Jurisdiction  Acts  {East  London  Water  Co.  v.  Charles,  [1894]  2  Q.  B. 
730).  ,....:.;.  .^     ,..,. :,.■..,,:.....,   .....    :.■     .....:.,. 
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11.  Reservoirs. — For  the  public  safety,  large  powers  are  given  to 
justices  of  inspecting  reservoirs,  and,  if  necessary,  of  ordering  the  water 
to  be  lowered,  and  such  works  and  things  as  they  deem  requisite  to  be 
done,  subject  to  appeal  to  Quarter  Sessions  if  the  undertakers  deem 
themselves  aggrieved.  Pending  the  appeal,  the  order  or  determination 
of  the  Court  of  summary  jurisdiction  remains  in  force  (Act  of  1863, 
ss.  3-10).  A  Select  Committee  recommended  in  1865  that  further 
security  should  be  given  by  requiring  that  all  large  reservoirs  should 
be  constructed  subject  to  the  supervision  and  approval  of  the  Home 
Office  or  Board  of  Trade.  No  general  Act  to  provide  for  this  has  been 
passed ;  but  in  any  private  Bill  authorising  the  construction  of  a  large 
reservoir,  clauses  providing  for  proper  construction  would  now  doubtless 
be  inserted.  Where  a  reservoir  is  constructed  by  a  local  authority,  if 
its  capacity  is  to  exceed  100,000  gallons,  notices  must  be  published  so 
as  to  show  what  is  intended,  and  any  person  who  would  be  affected  may 
object.  If  he  does,  the  work  may  not  be  commenced  without  the 
sanction  of  the  Local  Government  Board,  after  a  local  inquiry  as  to  the 
propriety  of  the  intended  work  and  the  objections  thereto  (38  &  39  Vict, 
c.  55,  s.  53).  The  provision  of  reservoirs  or  other  works  of  a  permanent 
character  for  the  supply  of  water  to  persons  residing  or  working  on  the 
land,  or  for  the  supply  of  water  to  any  sanitary  or  other  local  authority 
or  water  company,  is  deemed  to  be  an  improvement  of  land,  for  which 
limited  owners  may  incur  expenditure  at  the  expense  of  settled  land 
(40  &  41  Vict.  c.  31,  s.  5). 

The  foregoing  paragraphs  contain  an  abstract  of  the  provisions 
applicable  to  most  companies  which  derive  powers  under  any  private 
Act  passed  since  the  year  1847.  These  provisions,  however,  are  fre- 
quently modified  to  meet  the  supposed  necessities  of  the  district,  and 
it  is  consequently  always  advisable  to  consult  the  special  Act  or  Acts 
dealing  with  each  locality. 

12.  Provisional  Orders. — To  enable  companies  and  others  outside 
London  to  obtain  the  necessary  powers  without  the  expense  attendant 
on  promoting  a  private  Bill  in  Parliament,  the  Gas  and  Waterworks 
Facilities  Acts,  1870  and  1873  (33  &  34  Vict.  c.  70,  and  36  &  37  Vict, 
c.  89),  were  passed.  Under  those  Acts,  where  powers  are  required — 
(a)  to  construct,  or  to  maintain  and  continue  waterworks  and  works  con- 
nected therewith,  or  to  supply  water  in  any  district  within  which  there 
is  not  an  existing  body  empowered  by  Act  of  Parliament  to  construct 
such  works  and  supply  water ;  (b)  to  raise  additional  capital  for  any  of 
these  purposes ;  (c)  to  enable  companies  or  persons  duly  authorised  to 
amalgamate  their  undertakings — the  requisite  powers  may  be  obtained 
by  means  of  a  provisional  order.  The  consent  of  the  local  authority  of 
the  district  is  requisite  before  any  provisional  order  can  be  obtained  for 
constructing  works,  and  of  the  road  authority  where  power  is  sought  to 
break  up  any  road,  unless  such  consent  is  for  special  reasons  dispensed 
with.  Notices  calling  the  attention  of  all  persons  likely  to  be  interested 
must  be  duly  published  and  plans  deposited,  and  afterwards  the  Board 
of  Trade  consider  the  application  and  any  objections  thereto,  and  in 
proper  cases  may  settle  and  make  a  provisional  order  accordingly.  Such 
an  order  cannot  confer  the  power  of  taking  land  compulsorily.  If  this 
is  wanted  by  a  company  or  for  private  purposes,  it  is  still  necessary  to 
proceed  by  way  of  private  Bill.  In  the  case  of  local  authorities  a  different 
mode  applies  (vide  infra).  The  Waterworks  Clauses  Acts,  1847  and 
1863,  are  incorporated  in  every  such  provisional  order,  unless  expressly 
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varied  or  excepted,  and  the  maximum  rents  and  rates  to  be  charged  for 
water  supplied  must  be  specified.  The  order  has  to  be  confirmed  by 
Parliament ;  but  this  confirmation  is  obtained  by  the  Board,  usually 
without  opposition. 

13.  Powers  of  Sanitary  Authorities. — Local  authorities  in  many  cases 
supply  water  themselves  to  their  districts.  In  some  instances  they  have 
acquired  previously  existing  undertakings,  either  compulsorily  under  the 
sanction  of  Parliament,  or  by  agreement  with  their  former  owners.  In 
others  they  have  constructed  the  necessary  works.  Parliament  early 
recognisjed  the  desirability  of  their  doing  this,  and  in  the  Towns  Im- 
provement Clauses  Act,  1847,  10  &  11  Vict.  c.  34,  laid  down  the  outline 
of  the  provisions  to  be  usually  adopted.  In  the  next  year,  the  first 
Public  Health  Act  conferred  on  the  governing  bodies  of  urban  sanitary 
districts  the  right  of  providing  a  supply  for  those  districts.  The  powers 
so  given  were  re-enacted  and  extended  by  the  Act  of  1875,  and  were 
further  added  to  in  1878,  41  &  42  Vict.  c.  25. 

Any  sanitary  authority  may  now  provide  for  the  whole  or  any  part 
of  its  district  a  supply  of  water  proper  and  sufficient  for  public  and 
private  purposes;  and  for  these  purposes,  or  any  of  them,  may  (1)  con- 
struct waterworks ;  (2)  hire  or  purchase  waterworks,  or  any  right  to 
take  or  convey  water,  and  any  rights,  powers,  and  privileges  of  any 
water  company ;  and  (3)  contract  with  any  person  for  a  supply  of  water 
(38  &  39  Vict.  c.  55,  s.  51). 

If  a  local  authority  have  occasion  to  acquire  lands  compulsorily, 
they  can  do  so  by  means  of  a  provisional  order  to  be  obtained  from  the 
Local  Government  Board  under  sec.  176  of  the  Public  Health  Act,  1875. 
Such  an  order,  however,  cannot  give  the  power  of  taking  water  rights 
compulsorily,  and  a  private  Bill  is  still  necessary  for  any  large  water 
scheme.  [So  decided  by  the  House  of  Lords  Committee  in  the  case  of 
Houghton-le-Spring  in  1877.  Fresh  legislation  was  proposed  in  conse- 
quence of  this  ruling,  but  it  has  not  been  passed.] 

The  power  to  construct  waterworks  may  not  be  exercised  within  the 
limits  of  supply  of  any  water  company  authorised  to  supply  water  by 
Act  of  Parliament,  or  order  confirmed  by  Parliament,  unless  such  com- 
pany is  unable  or  unwilling  to  supply  water  proper  and  sufficient  for 
all  reasonable  purposes  for  which  it  may  be  required  by  the  local 
authority  (s.  52).  If  the  company  has  merely  a  legal  existence,  but  is 
not  able  and  willing  to  give  a  proper  supply,  the  local  authority  is  not 
prohibited  from  constructing  waterworks  {Richmond  Waterworks  Co.  v. 
Richmond  Vestry,  1876,  3  Ch.  D.  82).  But  a  company  which  is  con- 
structing proper  works,  though  they  are  unfinished  and  not  yet  capable 
of  affording  the  supply,  is  protected  from  the  competition  of  the  local 
authority  {Newhaven  Water  Co.  v.  Newhaven  Board,  Times,  January  21, 
1882 ;  Bognw  Water  Co.  v.  Bognor  Board,  1894,  70  L.  T.  402).  The 
prohibition  only  applies  to  the  construction  of  waterworks  for  supplying 
the  public ;  a  local  authority  is  not  prohibited  from  constructing  works 
for  the  purpose  of  getting  water  for  its  own  use,  e.g.  for  flushing  sewers, 
or  probably  for  watering  streets  {West  Surrey  Water  Co.  v.  Chertsey, 
[1894]  3  Ch.  513). 

The  provisions  of  the  Waterworks  Clauses  Acts,  supra,  with  respect 
to  (3)  breaking  up  streets  for  the  purpose  of  laying  pipes,  (4)  communi- 
cation pipes,  (6)  waste  or  misuse  of  water,  (7)  guarding  against  fouling, 
and  (8)  payment  and  recovery  of  water  rates,  are  incorporated  in  the 
Public  Health  Act.     As,  however,  all  local  authorities,  riiral  as  well  as 
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urban,  are  noW  road  authorities,  the  powers  as  to  breaking  up  streets 
are  only  needed  in  cases  of  private  streets.  As  regards  them,  a  local 
authority  may  carry  mains,  if  on  the  report  of  their  surveyor  it  appears 
necessary,  into,  through,  or  under  any  lands  whatsoever  (ss.  16  and  54). 
They  are  not  confined  to  streets,  like  ordinary  water  companies,  and 
need  not  even  purchase  the  land  in  which  they  lay  their  mains  {Hill 
V.  Wallasey  Board,  [1894]  1  Ch.  133),  though  they  must  of  course  pay 
compensation  if  they  cause  any  injury  by  going  through  private  land. 

Private  Acts  and  orders  fix  a  scale  of  charges,  which  a  company  may 
not  exceed.  The  Public  Health  Act  imposes  no  such  restriction  on 
local  authorities,  but  empowers  them  to  charge  a  water  rate,  to  be 
assessed  on  the  net  annual  value  of  the  premises  supplied,  or  to  enter 
into  agreements  for  supplying  water  on  such  terms  as  may  be  agreed 
(s.  56);  and  they  may  agree  to  supply  water  by  meter  (s.  58).  Their 
power  to  make  charges,  though  not  limited  by  Parliament,  is  strictly 
limited  by  the  rule  that  they  must  not  make  a  profit  out  of  such  a 
matter  as  supplying  water.  The  scale  of  charges  should  therefore  be 
such  as  fairly  to  reimburse  all  necessary  expenditure,  but  not  such  as 
to  give  an  income  in  relief  of  the  general  rates  (  Worcester  {Mayor  of)  v. 
Droitwich  Assessment  Committee,  1876,  2  Ex.  D.  49). 

A  local  authority  shaZl  provide  and  keep  in  any  waterworks  con- 
structed or  purchased  by  them  a  supply  of  pure  and  wholesome  water 
(s.  55).  They  further  may  require  the  owner  of  any  house  in  their  dis- 
trict to  obtain  a  proper  supply  of  water,  and  to  do  all  such  works  as 
may  be  necessary  for  that  purpose.  If  he  neglect  to  do  so,  they  may 
do  such  works,  and  obtain  such  supply,  and  make  his  premises  liable  to 
pay  water  rates,  whether  the  supply  is  actually  laid  on  to  them  or  not 
(s.  62 ;  Southend  Waterworks  Co.  v.  Howard,  1884,  13  Q.  B.  D.  215). 
It  is  the  duty  of  every  rural  sanitary  authority  to  see  that  every  occu- 
pied dwelling-house  within  their  district  has  within  a  reasonable  distance 
an  available  supply  of  wholesome  water  sufficient  for  the  consumption 
and  use  for  domestic  purposes  of  the  inmates.  If  it  has  not  such 
supply,  they  may  require  the  owner  to  provide  it ;  and  if  he  fails,  may 
then,  in  proper  cases,  provide  it  at  his  expense  (Act  of  1878,  s.  3).  No' 
house  newly  erected  or  rebuilt  in  a  rural  district  since  1878  may  be 
occupied  until  a  certificate  has  been  obtained  from  the  sanitary  authority 
that  a  sufficient  water  supply  for  domestic  purposes  is  available.  If  the 
certificate  is  refused,  there  is  a  right  of  appeal  to  justices,  who  may  grant 
it  in  proper  cases  {ibid.,  s.  6). 

14.  Control  of  Local  Government  Board. — If  a  local  authority  have 
made  default  in  providing  their  district  with  a  supply  of  water,  in  cases 
where  danger  arises  to  the  health  of  the  inhabitants  from  the  insuffi- 
ciency or  unwholesomeness  of  the  existing  supply,  and  a  proper  supply 
can  be  got  at  a  reasonable  cost,  the  Local  Government  Board  shall  make 
an  order  limiting  a  time  for  the  performance  of  their  duty  by  local 
authority.  If  such  duty  is  not  performed  within  the  time  limited,  the 
order  may  be  enforced  by  mandamus,  or  the  Local  Government  Board 
may  appoint  some  person  to  perform  such  duty  at  the  expense  and  with 
the  powers  of  the  defaulting  authority  (Act  of  1875,  s.  299).  If  the 
Local  Government  Board  apply  for  a  mandamus  in  such  a  case,  it 
is  granted  almost  as  a  matter  of  course  {B.  v.  Staines  Board,  1894, 
62  L.  J.  M.  C.  540).  But  the  decision  is  left  to  them,  and  a  party 
aggrieved  cannot  maintain  an  action  {Peebles  v.  Oswaldwistle  D,  C, 
[1897]  1  Q.  B.  625). 
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15.  Powers  of  Parish  Councils. — The  Local  Government  Act,  1894, 
56  &  57  Vict,  c.  73,  which  created  the  parish  councils,  gave  them  certain 
rather  undefined  powers  with  respect  to  water.  They  may  utilise  any 
well,  spring,  or  stream  within  their  parish,  and  provide  facilities  for 
obtaining  water  therefrom,  but  so  as  not  to  interfere  with  the  rights  of 
any  corporation  or  person  (s.  8  (e)).  As  parish  councils  have  no  com- 
pulsory powers  of  acquiring  land  or  rights  over  it,  they  cannot  often 
utilise  any  spring,  etc.,  unless  it  is  one  which  the  public  have  already 
acquired  the  right  to  use.  A  parish  council  is  also  empowered  to  deal 
with  any  pond,  open  ditch,  drain,  or  place  containing,  or  used  for  the 
collection  of,  any  drainage  filth,  stagnant  water,  or  matter  likely  to  be 
prejudicial  to  health,  by  draining,  etc.,  but  so  as  not  to  interfere  with 
any  private  right,  or  the  sewage  or  drainage  works  of  any  local  authority 
(s.  8  (/)).  The  power  to  provide  a  water  supply  remains  with  the 
district  council  under  the  Public  Health  Acts,  1875  and  1878,  supra. 
But  a  parish  council  may  bring  effective  pressure  to  bear  on  the  district 
council.  Where  they  resolve  that  the  district  council  ought  to  have 
provided  the  parish  with  a  supply  of  water,  in  cases  where  danger  to 
health  arises  from  the  insufficiency  or  unwholesomeness  of  the  existing 
supply,  and  a  proper  supply  can  be  obtained  at  a  reasonable  cost,  they 
may  complain  to  the  County  Council.  That  council  may  either  transfer 
to  themselves  the  powers  of  the  defaulting  district  council,  and  carry 
out  the  necessary  works,  or  may  make  an  order  that  the  district  council 
shall  perform  their  duty,  and  appoint  a  person  to  perform  it  for  them 

(8.16). 

16.  London. — The  London  water  companies  were  in  existence  before 
1847,  and  the  provisions  of  the  Waterworks  Clauses  Acts  were  not 
incorporated  with  their  private  Acts.  They  are,  however,  subject  to 
two  general  Acts  passed  in  1852  (15  &  16  Vict.  c.  84)  and  in  1871  (34 
&  35  Vict.  c.  113).  Certain  sections  of  the  Public  Health  (London)  Act, 
1891,  54  &  55  Vict.  c.  76,  also  apply  to  questions  dealing  with  water 
supply.  The  area  subject  to  the  London  Water  Acts,  1852  and  1871, 
is  somewhat  larger  than  the  area  of  the  Metropolis  as  defined  by  the 
Metropolis  Management  Act,  1855,  and  the  Local  Government  Act, 
1888;  the  area  under  the  Public  Health  Act  is  the  area  as  defined  by 
these  Acts,  and  not  the  area  under  the  Water  Acts.  Sees.  2  and  4  of 
the  Act  of  1852  deal  with  filter  beds  and  filtration. 

Fresh  sources  of  supply  must  since  1852  have  been  approved  by  the 
Board  of  Trade  (now  by  the  Local  Government  Board),  otherwise  they 
may  not  be  used  (Act  of  1852,  ss.  5-8).  On  complaint  as  to  quantity 
or  quality  of  the  water  supplied  for  domestic  use,  the  Board  might 
appoint  an  inspector  to  inquire  and  report  to  them ;  and  if  his  report 
showed  the  complaint  to  be  well  founded,  they  must  give  the  company 
notice  requiring  them  to  remove  the  grounds  of  such  complaint  {ibid., 
88.  9-14).  Heavy  penalties  were  incurred  for  refusal  or  neglect  to  attend 
to  such  notice.  The  Board  might  also,  without  any  complaint,  appoint 
a  competent  person  to  inquire  into  and  report  on  the  quality  of  the 
water  furnished  by  any  company,  and  were  required  to  appoint  and  pay 
a  water  examiner  to  see  that  all  water  supplied  for  domestic  use  was 
effectually  filtered  before  being  sent  into  the  pipes  for  distribution  (Act 
of  1871,  88.  35,  36). 

The  companies  might  be  required  to  provide  a  constant  supply  in  any 
part  of  their  districts,  and  might  themselves  give  such  supply  if  they 
chose,  at  such  pressure  as  would  m,ake  the  water  reach  the  tops  of  the 
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houses  supplied.  Before  giving  such  supply,  the  owners  and  occupiers 
of  premises  within  the  area  to  be  supplied  might  be  called  on  to  provide 
and  repair  all  fittings,  so  as  to  prevent  waste  of  water  (Act  of  1871, 
ss.  7-14,  26-31).  If  the  fittings  were  defective,  so  as  to  cause  waste  of 
water,  the  company  might  cut  off  the  supply,  without  being  liable  to  any 
penalty  for  neglecting  or  refusing  to  supply  it  {Grand  Junction  Water  Co. 
V.  Bodocanachi,  [1904]  2  K.  B.  230).  The  company  was  not  subject  to 
any  liability  for  failure  to  afford  such  supply  if  the  want  of  supply 
arose  from  frost,  unusual  drought,  or  other  unavoidable  excuse  or 
accident  (s.  15).  Thus  the  fact  that  water  was  drawn  off  for  the 
purpose  of  extinguishing  a  fire  has  been  held  to  be  a  good  excuse  for 
not  affording  a  supply  {Campbell  v.  East  London  WaterworJcs  Co.,  1872, 
26  L.  T.  475). 

Any  company  which  violated,  refused,  or  neglected  to  comply  with 
any  of  the  preceding  provisions  of  the  Act,  after  notice  from  the  Board, 
became  liable  to  penalties  (s.  16).  These,  however,  could  not  be  enforced 
by  an  aggrieved  individual.  Proceedings  could  only  be  instituted  by  the 
Metropolitan  authority  {i.e.  in  most  instances  by  the  County  Council) 
{Kyftn  V.  East  London  Water  Co.,  [1896]  1  Q.  B.  446). 

The  companies  were  also  required  to  make  regulations,  with  the 
approval  of  the  Local  Government  Board,  for  the  purpose  of  preventing 
the  waste  or  misuse,  and  the  undue  consumption  or  contamination  of 
water.  Such  regulations,  amongst  other  things,  are  to  prescribe  the  size, 
nature,  and  strength  of  the  pipes,  cocks,  cisterns,  and  other  apparatus  to 
be  used,  and  to  interdict  any  arrangements  which  may  tend  to  waste,  etc. 
(Act  of  1852,  s.  26 ;  1871,  ss.  17-25). 

Every  cistern  or  other  receptacle  for  water,  and  every  closet,  etc., 
supplied  with  water  by  any  company,  must  be  so  constructed  and  used 
as  effectually  to  prevent  the  waste,  misuse,  or  undue  consumption  of 
water,  and  the  flow  or  return  of  foul  air  or  other  noisome  or  impure 
matter  into  the  main  or  pipes.  If  it  is  not  so  constructed  or  used,  no 
company  is  bound  to  supply  it  with  water  (Act  of  1852,  s.  23).  The 
absence  of  the  prescribed  fittings  from  any  premises  constitutes  a  nuis- 
ance, rendering  the  premises  unfit  for  human  habitation,  and  liable  to  be 
closed  summarily  by  order  of  justices  until  the  defect  shall  have  been 
remedied  (Act  of  1871,  s.  33). 

17.  For  many  years  there  was  an  agitation,  more  or  less  due  to 
political  motives,  for  taking  the  supply  of  water  for  the  Metropolis  out 
of  the  hands  of  the  companies  and  vesting  it  in  an  authority  representing 
the  consumers.  Different  schemes  for  the  purpose  were  submitted  to 
Parliament,  but  after  exhaustive  and  expensive  inquiries  they  succes- 
sively failed  to  pass. 

To  meet  the  complaints  which  were  made  of  defective  supply,  the 
general  law  was  from  time  to  time  amended.  Thus,  by  an  Act  passed 
in  1897  (60  &  61  Vict.  c.  56),  any  water  consumer  or  any  local  authority 
were  empowered  to  complain  to  the  Railway  and  Canal  Commissioners 
that  any  of  the  Metropolitan  water  companies  had  failed  to  perform 
some  of  its  statutory  duties,  or  to  complain  as  to  the  quantity  or  quality 
of  the  water  supplied  for  domestic  use,  and  the  Commissioners  were 
empowered  to  make  orders  requiring  the  company  to  remedy  the  default. 
These  powers  are  declared  to  be  in  addition  to,  and  not  in  substitution 
for,  any  existing  proceedings  or  remedy  (s.  1).  A  local  authority  were 
further  empowered  to  aid  any  water  consumer  in  obtaining  the  deter- 
mination of  any  question  which  appeared  to  them  to  be  of  interest  to 
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water  consumers  within  their  district  with  respect  to  the  rights,  duties, 
and  liabilities  of  a  water  company  in  reference  to  the  quantity  or  quality 
of  the  water  supplied  or  the  charges  made  (s.  2).  It  was  also  declared 
that  the  Metropolis  Water  Acts,  1852  and  1871,  extended  to  the  whole 
area  within  which  the  Metropolitan  water  companies  were  authorised 
to  supply  water,  whether  in  the  county  of  London  or  not  (s.  3). 

The  different  companies  authorised  to  supply  water  in  the  Metropolis 
had  each  its  own  sources  of  supply  and  its  own  district,  outside  which  it 
could  not  go.  It  happened  occasionally  that  the  supply  of  a  particular 
company  was  temporarily  deficient,  and  the  consumers  within  its  district 
suffered  in  consequence.  To  remedy  this  state  of  things  an  Act  was 
passed  in  1899  (62  Vict.  c.  7),  enabling  and  obliging  the  several  Metro- 
politan water  companies  to  supply  each  other  with  water  and  to  construct 
such  works  as  might  be  necessary  for  the  purpose.  The  extent  to  which 
these  powers  were  exercisable  was  placed  under  the  control  of  the  Local 
Government  Board. 

18.  Water  Board. — At  length,  by  an  Act  passed  in  1902  (2  Edw.  vii. 
c.  41),  the  existence  of  the  companies  supplying  water  in  the  Metropolitan 
area  and  certain  adjacent  districts  was  terminated.  Erom  June  1904  their 
undertakings  were  transferred  to  and  vested  in  a  new  body  named  the 
Metropolitan  Water  Board  (s.  2),  consisting  of  representatives  appointed 
by  the  different  local  authorities  within  whose  districts  the  companies  had 
previously  supplied  water.  The  Board  now  hold  the  undertaking  of  each 
Metropolitan  water  company,  and  may  exercise  all  the  rights,  authorities, 
and  privileges,  and  are  subject  to  all  its  duties,  obligations,  andliabilities 
under  the  Acts  (local  or  general),  charters,  orders,  and  other  provisions 
relating  to  the  company  in  like  manner  as  if  they  were  the  company 
(s.  3).  The  Water  Board,  therefore,  was  governed  in  the  main  by  the 
provisions  of  the  Metropolitan  Water  Acts  and  London  Public  Health 
Act,  1891 ;  but,  as  regards  those  parts  of  its  area  which  are  outside  London, 
it  was  governed  by  the  Public  Health  Act,  1875,  and,  perhaps  to  some 
extent,  by  those  sections  of  the  Waterworks  Clauses  Acts,  1847  and 
1863,  which  had  not  been  applied  to  the  London  undertakings. 

The  Board  had  to  buy  up  the  undertakings  of  the  companies  on  terms 
fixed  by  arbitration.  It  had  to  form  a  general  fund  into  which  all  rates 
and  other  receipts  go,  and  out  of  which  all  payments  have  to  be  made. 
Any  deficiency  for  those  purposes  may  be  raised  by  precepts  from  the 
different  boroughs  and  district  councils  within  the  district  of  the  Board, 
in  proportion  to  their  rateable  values.  It  was  provided  that  the  Board 
should  not,  without  express  parliamentary  sanction,  reduce  the  rates 
charged  for  water  below  those  in  force  in  1902,  unless  satisfied  that  such 
reduction  would  not  cause  a  deficiency  in  the  water  fund.  Eurther,  they 
were  required  to  introduce  a  Bill  into  Parliament  providing  for  uniform 
scales  of  charges  applicable  throughout  their  limits  of  supply  (s.  15).  The 
charges  of  the  different  companies  had  naturally  not  been  uniform.  In 
addition  to  the  requirements  of  the  Acts  of  1852  and  1871  as  to  testing 
the  purity  of  the  water,  the  Board  are  to  cause  to  be  made  chemical  and 
bacteriological  examinations  of,  and  experiments  as  to,  the  condition  of 
the  water  to  be  supplied  by  them.  The  persons  employed  to  make  such 
examinations  and  experiments  shall  periodically  report  the  results  to  the 
Board,  and  a  copy  of  the  report  shall  be  sent  to  the  water  examiner.  The 
Board  have  also  to  take  and  record  such  examinations  as  may  be  required 
by  the  Local  Government  Board  (s.  25).  All  by-laws,  rules,  regulations, 
and  scales  of  water  charges  made  or  enforceable  by  any  Metropolitaa 
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water  company  Were  expressly  continued  in  force  until  repealed,  altered, 
or  superseded  (s.  46). 

The  meaning  of  the  phrase  "  domestic  purposes  "  is  to  some  extent 
defined  and  limited. 

Domestic  purposes  includes  a  supply  for  water-closets  and  baths  not 
capable  of  holding  more  than  80  gallons,  but  does  not  include  a  supply 
of  water  for — amongst  other  things — consumption  by,  or  washing  of, 
horses  or  cattle,  washing  carriages  or  other  vehicles,  watering  gardens 
by  means  of  any  outside  tap,  or  any  hose,  tube,  pipe,  sprinkler,  or  other 
like  apparatus,  cleansing  sewers  and  drains,  or  for  any  bath  capable  of 
containing  more  than  80  gallons,  etc.  (s.  25).  And  it  is  provided  that  the 
Board  shall  not  be  required  to  afford  a  supply  for  other  than  domestic 
purposes,  if  and  so  long  as  such  supply  would  interfere  with  the  suffi- 
ciency of  the  water  required  to  be  supplied  for  domestic  purposes  (s.  32). 

In  pursuance  of  the  obligation  imposed  by  the  Act  of  1902,  the 
Water  Board  promoted  a  Bill,  which  became  law  in  1907,  for  providing  a 
uniform  scale  of  charges  and  other  purposes  (7  Edw.  vii.  c.  clxxi.).  The 
provisions  of  the  Waterworks  Clauses  Act,  1847,  with  respect  to  supply 
of  water,  communication  pipes  to  be  laid  by  the  consumer,  and  payment 
and  recovery  of  water  rates,  were  incorporated  (s.  3) ;  and  certain  pro- 
visions of  the  private  Acts  of  the  different  companies  were  repealed  (s.  6) 
for  making  the  law  uniform. 

The  Board  are  required  to  provide  a  supply  for  domestic  purposes  at 
the  request  of  the  owner  or  occupier  of  any  separate  tenement  in  a  street 
where  their  service  pipes  are  laid  (s.  8).  They  are  also  required  to  provide 
water  by  measure  for  purposes,  other  than  domestic,  at  a  scale  of  charges 
varying  with  the  quantity  taken  (s.  16);  and  it  is  provided  that  they  are 
not  bound  to  supply  otherwise  than  by  measure  to  any  house  or  building, 
whereof  any  part  is  used  for  any  trade  or  manufacturing  purposes  for 
which  water  is  used,  or  to  any  common  lodging-house,  barracks,  work- 
house, or  other  public  institution  or  building  (s.  20). 

The  effect  of  these  Acts  is  to  enable  the  Board  to  increase  their 
charges  for  supply  in  many  instances,  and  great  dissatisfaction  has  been 
caused  in  consequence. 

[Authorities. — Michael  and  Wills,  Law  Relating  to  Gas  and  Water, 
4th  ed.,  1894 ;  Vesey  FitzGerald's  Public  Health  Act,  7th  ed.,  1895,  pp. 
50-120.] 

Waterway. — Inland  waters  may  be  conveniently  divided  into 
three  classes :  the  first  class,  comprising  all  estuaries  of  the  sea,  and  rivers 
up  to  the  point  at  which  the  tide  ceases  to  ebb  and  flow,  in  which  the 
property  in  the  soil  covered  by  the  water  is  primd  facie  vested  in 
the  Crown,  and  in  which  the  public  have,  at  common  law,  a  right  of 
navigation  and  a  right  of  fishing ;  the  second  class,  comprising  all  inland 
lakes,  rivers,  and  natural  streams,  where  the  tide  does  not  flow,  in  which 
the  property  in  the  soil  and  the  right  of  fishing  are  primd  facie  vested 
in  the  owners  of  the  adjoining  lands,  and  in  which  the  public  have  no 
right  of  navigation  at  common  law,  though  in  many  instances  they  have 
a.cquired  such  a  right  by  user  or  by  Act  of  Parliament ;  and  the  third 
class,  comprising  canals,  and  other  artificial  watercourses  and  water- 
works, which,  for  the  most  part,  have  been  constructed  under,  and  are 
regulated  by,  special  Acts  of  Parliament.  Canals,  and  other  artificial 
watercourses  and  waterworks,  are  treated  of  in  other  parts  of  this  work 
{see  Canal  ;  Watercourse  ;  Water  Supply),  and  no  further  reference 
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will  be  made  to  them  in  this  article.  We  proceed  to  the  consideration 
of  the  law  relating  to  the  first  two  classes  of  waterways  above  mentioned. 

Ovmership  of  the  Soil  arid  Right  of  Fishing. — At  common  law  the 
property  in  the  soil  of  the  sea,  and  of  estuaries,  and  of  all  rivers  so  far  as 
the  tide  ebbs  and  flows,  is  vested  in  the  Crown,  and  not  in  the  lord  of  an 
adjoining  manor,  or  the  owners  of  adjoining  lands ;  but,  subject  to  the 
rights  of  the  public,  such  property  may  be  granted  by  the  Crown  to  a 
subject,  and  may  have  become  part  of  a  manor  either  by  grant  or  by 
prescription  (Com.  Dig.,  "  Navigation  "  A ;  Hale,  De  Jure  Maris,  p.  35  ; 
A.-G.  V.  Burridge,  1822,  10  Price  Ex.  350 ;  24  R.  R.  705 ;  Gann  v.  Free 
Fishers  of  Whitstahle,  1865,  11  CI.  H.  L.  192;  R.v.  Smith,  1780,  2  Doug. 
K.  B.  441 ;  Bristow  v.  Cormican,  1878,  3  App.  Cas.  641 ;  Murphy  v.  Ryan, 
1868,  Ir.  2  C.  L.  143,  149 ;  A.-G.  for  Ireland  v.  Vandeleur,  [1907]  A.  C. 
369 ;  Fitzhardinge  v.  Purcell,  [1908]  2  Ch.  139). 

The  right  of  fishing  in  all  such  tidal  waters  belongs,  at  common  law, 
to  the  public ;  but,  before  Magna  Carta,  the  Crown  had  power,  as  part 
of  the  prerogative,  to  exclude  the  public,  and  create  a  several  fishery ; 
and  Magna  Carta  did  not  affect  any  fisheries  which  had  been  made 
several,  to  the  exclusion  of  the  public,  not  later  than  the  reign  of  Henry  ii. 
(Malcolmson  v.  O'Dea,  1862,  10  CI.  H.  L.  593 ;  and  see  Fisheries,  and 
authorities  cited  supra).  In  the  absence  of  evidence  to  the  contrary,  it 
is  presumed  that  the  owner  of  a  several  fishery  in  tidal  waters  is  also 
the  owner  of  the  soil  underlying  such  fishery,  the  grant  of  a  several 
fishery  operating,  primd  facie,  as  a  grant  of  the  soil  also  (A.-G.  v. 
Fmersm,  [1891]  A.  C.  649 ;  Hindson  v.  Ashhy,  [1896]  2  Ch.  1 ;  Somerset 
v.  Fogwell,  1826,  5  Barn.  &  Cress.  875  ;  29  R.  R.  449).  The  public  have 
no  common  law  right  of  shooting  wildfowl  on  the  foreshore  or  bed  of  a 
tidal  navigable  river  {Fitzhardinge  v.  Purcell,  [1908]  2  Ch.  139). 

With  regard  to  non-tidal  waters.  Lord  Hale  says :  "  Fresh  rivers,  of 
what  kind  soever,  do  of  common  right  belong  to  the  owners  of  the  soil 
adjacent ;  so  that  the  owners  of  the  one  side  have,  of  common  right,  the 
propriety  of  the  soil,  and  consequently  the  right  of  fishing,  usque  adfilum 
aqu/je,  and  the  owners  of  the  other  side  the  right  of  ownership  and  fishing 
unto  the  Jllum  aquce  on  their  side ;  and,  if  a  man  be  owner  of  the  land  of 
both  sides,  in  common  presumption  he  is  the  owner  of  the  whole  river, 
and  hath  the  right  of  fishing  according  to  the  extension  of  his  land  in 
length  "  (Be  Jure  Maris,  i.). 

The  distinction  between  public  waters,  the  property  in  the  soil  of 
which  is  primd  facie  vested  in  the  Crown,  and  in  which  the  public  have 
the  right  of  fishing ;  and  private  waters,  in  which  the  property  in  the 
soil  and  right  of  fishing  are  primd  facie  vested  in  the  proprietors  of  the 
adjoining  lands,  depends,  not  upon  whether  the  waters  are  subject  to 
public  rights  of  navigation,  but  upon  whether  they  are  tidal  or  non-tidal 
waters.  The  word  navigable,  used  in  a  legal  sense,  as  applied  to  a  river 
in  which  the  soil  primd  facie  belongs  to  the  Crown,  and  the  fishing  to 
the  public,  imports  that  the  river  is  one  in  which  the  tide  ebbs  and 
flows  (Murphy  v.  Ryan,  1868,  Ir.  2  C.  L.  143).  "  Above  the  point  of  the 
tidal  flux  and  reflux,  the  bed  and  soil  of  a  river  are  vested  in  the  riparian 
proprietors,  those  on  either  bank  possessing  it  usque  ad  medium  filum 
aquce;  and  this  none  the  less  because  it  is  navigable,  and  has  been 
immemorially  navigated,  for  commercial  or  other  purposes "  (ibid.,  pp. 
148,  152);  and  the  public  cannot,  by  immemorial  user  or  otherwise 
(except,  of  course,  by  statute),  acquire  a  legal  right  to  fish  in  a  river 
above  the  ebb  and  flow  of  the  tide  (ihid.,  p.  149;  Smith  v.  Andrews, 
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[1891]  2  Ch.  678;  Blount  v.  Layard,  [1891]  2  Ch.  681  n.;  Hudson  v. 
Macrae,  1863,  4  B.  &  S.  538).  The  opening  of  a  river  to  public  naviga 
tion  by  Act  of  Parliament  does  not,  as  a  general  rule,  affect  the  ownership 
of  the  soil  or  any  of  the  rights  incident  to  such  ownership,  except  so  far 
as  such  rights  are  necessarily  affected  by  the  right  given  to  the  public  to 
use  the  river  for  the  purposes  of  navigation ;  and  therefore  does  not  give 
the  public  any  right  of  fishing  in  the  non-tidal  part  of  the  river  (Mussell 
v.  Biorch,  1876,  35  L.  T.  486 ;  Hargreaves  v.  Diddams,  1875,  L.  E.  10  Q.  B. 
582).  The  right  of  fishing  in  non-tidal  waters  is  primd  facie  incident  to 
the  property  in  the  soil  covered  by  such  waters  (Carlisle  v.  Graham, 
1869,  L.  E.  4  Ex.  361);  and  the  ownership  of  a  several  fishery  is  pre- 
sumptive evidence  of  ownership  of  the  underlying  soil  {Hindson  v.  Ashhy, 
[1896]  2  Ch.  1). 

A  river  is  not  tidal  so  as  to  be  subject  to  the  rule,  that  the  soWprimA 
facie  belongs  to  the  Crown  and  the  fishing  to  the  public,  merely  because 
it  may  be  affected  by  tidal  influence  on  the  occasion  of  unusally  high 
tides.  For  this  purpose,  the  river  must  be  one  which  at  the  place  in 
question  may  be  fairly  said  to  be  within  the  influence  of  the  ebb  and  flow 
of  the  tides  in  the  ordinary  course  of  things  {Beece  v.  Miller,  1882, 
8  Q.  B.  D.  626 ;  Bloiver  v.  Ellis,  1886,  50  J.  P.  326).  In  Beece  v.  Miller, 
the  appellant  was  convicted  of  unlawfully  fishing  in  a  river  where  the 
respondents  had  a  private  right  of  fishery.  The  evidence  showed  that 
the  river  was  an  ancient  navigable  river,  and  that  at  the  place  where  the 
appellant  fished  the  water  was  not  salt,  and  in  ordinary  tides  it  was 
unaffected  by  tidal  influence,  but  that  upon  the  occasion  of  unusually 
high  tides  the  rising  of  the  salt  water  in  the  lower  part  of  the  river 
damned  back  the  fresh  water  and  caused  it  to  rise  and  fall  with  the  flow 
and  ebb  of  the  tide.  It  was  held  that  the  river  at  the  place  in  question 
could  not  be  considered  tidal,  and  that  the  jurisdiction  of  the  justices 
was  not  ousted  by  the  appellant  having  claimed  a  right  to  fish  there 
as  one  of  the  public. 

In  Bristow  v.  Cormican,  1871,  3  App.  Cas.  641  (and  see  O'Neill  v. 
Johnston,  [1908]  1  Ir.  E.  358),  it  was  unanimously  decided  by  the  House 
of  Lords  that  the  Crown  is  not  of  common  right  entitled  to  the  soil  or 
fisheries  of  an  inland  non-tidal  lake,  however  large.  "  Lough  Neagh  " 
(the  lake  in  question)  "  is  the  longest  inland  lake  in  the  United  Kingdom, 
and  one  of  the  largest  in  Europe.  It  is  from  fourteen  to  sixteen  miles 
long  and  from  six  to  eight  miles  broad.  It  contains  nearly  100,000 
acres ;  but  though  it  is  so  large,  I  am  not  aware  of  any  rule  which  would, 
primd  facie,  connect  the  soil  or  fishings  with  the  Crown,  or  disconnect 
them  from  the  private  ownership  either  of  riparian  proprietors  or  other 
persons "  (Cairns,  L.C,  at  p.  652).  The  questions  with  regard  to  the 
rights  of  the  riparian  proprietors  as  between  themselves,  and  as  to 
whether  the  public  have  a  right  of  fishing  in  such  lakes,  did  not  arise 
for  decision.  Lord  Blackburn  (at  p.  666),  however^  expressed  the  opinion 
that  it  did  not  seem  very  convenient  that  each  proprietor  of  a  few  acres 
fronting  on  Lough  Neagh  should  have  a  piece  of  soil  of  the  lough  many 
miles  in  length  tacked  on  to  his  frontage. 

The  bed  of  a  non-tidal  river  or  stream  is  not  primd  facie  the  common 
property  of  the  owners  on  opposite  sides.  The  share  of  each  riparian 
proprietor  belongs  to  him  in  severalty,  and  extends  up  to  midstream 
{Gt.  Torrington  Commons  Conservators  v.  Stevens,  [1904]  1  Ch.  347 ; 
Menzies  v.  Breadalbane,  1901,  4  E.  55).  But  his  ownership  of  the  soil  is 
subject  to  the  rights  of  the  other  riparian  proprietors,  and  he  is  not 
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entitled,  without  their  consent,  to  use  it  in  such  a  manner  as  to  inter- 
fere with  the  natural  flow  of  the  stream.  He  may  erect  a  fence  or 
bulwark  on  the  bank,  but  may  not  abridge  the  width  of  the  stream. 
An  encroachment  on  the  alveus  of  a  running  stream  is  actionable  at  the 
suit  of  any  other  riparian  owner,  without  proof  of  damage,  because  such 
an  encroachment  necessarily  interferes  with  the  natural  course  of  the 
stream  (Bickett  v.  Morris,  1866,  L.  E.  1  Sc.  App.  47 ;  Wishart  v.  Wyllie, 
1853,  1  Macq.  H.  L.  Cas.  389 ;  Dwijer  v.  Rich,  1870,  Ir.  4  Com.  L.  424 ; 
and  see  Watercourse). 

The  property  in  the  soil  of  a  private  river  or  stream  is  not  neces- 
sarily vested  in  the  owners  of  the  adjoining  lands.  The  lands  may  be 
conveyed  apart  from  the  bed  of  the  river ;  or  the  bed  of  the  river  be 
conveyed  apart  from  the  adjoining  lands.  There  is,  however,  a  pre- 
sumption that  where  a  conveyance  describes  the  premises  conveyed  as 
bounded  by  a  river,  it  is  intended  that  the  bed  of  the  river,  usque  ad 
medium  filum  aquce,  should  pass ;  and  this  presumption  applies  to  lands 
of  any  tenure,  freehold,  copyhold,  or  leasehold,  and  equally  applies  to 
grants  by  the  Crown  {Tilbury  v.  Silva,  1890,  45  Ch.  D.  98  ;  Lord  v.  Com- 
missioners for  Sydney,  1859,  12  Moo.  P.  C.  473 ;  14  E.  R.  991 ;  Dwyer  v. 
Rich,  1870,  Ir.  4  Com.  L.  424;  Crossley  v.  Lightowler,  1867,  L.  R.  3  Eq. 
279).  In  Dwyer  v.  Rich,  supra,  it  was  held  that  a  conveyance  of  premises 
described  as  bounded  by  a  river,  and  containing  about  120  acres, 
operated  to  convey  the  bed  and  soil  of  the  river  up  to  midstream, 
though  the  estimate  of  120  acres  would  have  been  satisfied  without 
including  any  portion  of  the  bed  of  the  river  (and  see  Micklethwait  v. 
Newlay  Bridge  Co.,  1886,  33  Ch.  D.  133).  The  presumption  may,  how- 
ever, be  rebutted  by  proof  of  surrounding  circumstances  in  relation  to 
the  property  in  question  which  negative  the  possibility  of  such  having 
been  the  intention.  Where  a  fishery  in  the  river  fronting  the  lands 
conveyed  had  for  a  very  long  time  previous  to  the  conveyance  been 
leased  from  time  to  time  as  a  separate  tenement,  distinct  from  the 
riparian  closes,  and  such  fishery  was  actually  under  lease  at  the  date  of 
the  conveyance ;  and  the  grantees  under  the  conveyance  had  not  claimed 
nor  exercised  any  right  of  fishing  for  a  period  of  nearly  forty  years  after 
the  conveyance,  but  on  the  other  hand  the  grantors  or  their  tenants  of 
the  fishery  had  always  fished  during  such  period  without  interruption, 
it  was  held  that  the  conveyance  ought  not  to  be  construed  as  passing 
any  portion  of  the  bed  of  the  river  {Devonshire  v.  Pattinson,  1887,  20 
Q.  B.  D.  263 ;  and  see  Bloomfield  v.  Johnston,  1867,  Ir.  8  Com.  L.  68, 
104).  So  the  presumption  has  no  application  where  the  river  bed,  ad 
medium  filum,  is  not  in  the  disposition  of  the  grantor,  so  that  it  could 
not  pass  even  if  expressly  mentioned  {Ecroyd  v.  CouUhard,  [1898]  2  Ch. 
358).  But  the  presumption  will  not  be  rebutted  because  subsequent 
circumstances,  not  contemplated  at  the  time  of  the  conveyance,  show 
it  to  have  been  very  disadvantageous  to  the  grantor  to  have  parted  with 
the  half  of  the  river-bed,  and  if  contemplated,  would  probably  have 
induced  him  to  reserve  it ;  nor  is  the  presumption  excluded  by  the  fact 
that  the  grantor  was  the  owner  of  the  lands  on  both  sides  of  the  river 
{Micklethwait  v.  Newlay  Bridge  Co.,  1886,  33  Ch.  D.  133). 

Effect  of  River  Changing  its  Course. — If  the  water  of  the  sea  or  of  a 
tidal  river,  the  property  in  the  soil  covered  by  which  is  vested  in  the 
Crown,  encroaches  gradually  and  imperceptibly  on  the  land  of  a  subject, 
the  land  so  encroached  upon  and  covered  with  water  becomes  vested  in 
the  Crown ;  and  if,  on  the  other  hand,  land  is  formed  by  a  gradual  and 
VOL.  XIV.  40 
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imperceptible  deposit  of  soil  or  other  matter,  by  the  flux  and  reflux  of 
the  tide,  the  land  so  formed  becomes  the  property  of  the  owner  of  the 
adjoining  soil  {E.  v.  Yarhorough,  1824,  3  Barn.  &  Cress.  91 ;  27  R.  R.  292 ; 
Scratton  v.  Brown,  1825,  4  Barn.  &  Cress.  485 ;  28  R.  R.  344 ;  In  re 
Hull  and  Selhy  Ely.  Co.,  1839,  5  Mee.  &  W.  327;  52  R.  R.  733).  An 
encroachment  or  accretion  which  is  so  gradual  that  it  cannot  be 
observed  during  its  progress,  is  deemed  to  be  "  imperceptible  "  for  this 
purpose,  though  in  the  course  of  time  the  loss  or  increase  may  be  con- 
siderable, and  the  extent  of  the  encroachment  or  accretion  may  be 
definable  {E.  v.  Yarhorough,  supra ;  Foster  v.  Wright,  1878,  4  C.  P.  D, 
438). 

If,  by  the  sudden  irruption  of  the  waters  of  a  tidal  river,  a  new 
channel  is  formed  in  the  land  of  a  subject,  the  new  channel  through 
which  the  waters  flow  becomes  a  highway  subject  to  the  public  right  of 
navigation,  and  the  owner  of  the  soil  may  not  disturb  the  waters  in  their 
new  course ;  but  the  property  in  the  soil  remains  in  the  original  owner, 
and  if  at  any  time  the  waters  recede  and  the  river  again  changes  its 
course,  leaving  the  new  channel  dry,  the  soil  becomes  again  the  exclu- 
sive property  of  the  owner,  free  from  all  rights  in  the  public  {Carlisle 
v.  Graham,  1869,  L.  R.  4  Ex.  361,  368). 

The  same  principles  apply  to  non- tidal  waters.  "  If  a  fresh  river 
between  the  lands  of  two  lords  or  owners  insensibly  gains  on  the  one 
or  the  other  side,  the  propriety  continues  as  before  in  the  river.  But 
if  done  sensibly  and  suddenly,  then  the  ownership  of  the  soil  remains 
according  to  the  former  bounds  "  (Hale,  De  Jure  Maris,  i.  c.  1 ;  Ford  v. 
Lacy,  1861,  7  H.  &  N.  151, 156 ;  Thakurain  v.  Thakurain,  1905, 21  T.  L.  R. 
637).  Where  a  river,  which  at  one  time  flowed  wholly  within  lands 
belonging  to  the  lord  of  a  manor,  wore  away  its  bank,  and  by  gradual 
and  imperceptible  progress  approached  and  eventually  encroached  on 
the  land  of  an  adjoining  owner,  until  a  strip  of  such  land  became  part  of 
the  river-bed,  it  was  held  that  the  lord  of  the  manor  became  the  owner 
of  the  whole  bed  of  the  river,  including  the  piece  of  land  so  encroached 
upon,  though  the  portion  of  the  bed  which  had  previously  belonged  to 
the  adjoining  owner  was  capable  of  identification  {Foster  v.  Wright,  1878, 
4  C.  P.  D.  438).  So,  where  land  is  formed  by  gradual  and  imperceptible 
accretion,  it  belongs  to  the  owner  of  the  adjacent  soil  {ibid. ;  Doe  v.  East 
India  Company,  1856,  10  Moo.  P.  C.  140). 

Where  an  island  rises  in  a  river,  it  belongs  to  the  person  or  persons 
who  formerly  owned  the  soil  on  which  it  stands.  In  a  tidal  river 
it  primd  facie  belongs  to  the  Crown.  In  a  non-tidal  river,  if  the 
island  lies  wholly  on  one  side  of  an  imaginary  line  drawn  midway 
between  the  banks  of  the  river,  it  primd  facie  belongs  to  the  pro- 
prietors along  the  bank  on  that  side ;  and  if  it  lies  partly  on  one  side 
and  partly  on  the  other  side  of  such  an  imaginary  line,  the  portion 
lying  on  each  side  of  such  line  primd  facie  belongs  to  the  proprietors 
along  the  bank  on  that  side ;  proprietors  on  the  same  side  being  entitled 
to  share  the  island  according  to  the  extent  of  their  lands,  measured  by 
a  straight  line  across  the  river  from  their  respective  boundaries  (see 
Hale,  Be  Jure  Maris,  i.  c.  6). 

Navigation  in  Tidal  Waters. — The  public  have  at  common  law  a 
right  of  navigation  in  all  tidal  navigable  waters  {Gann  v.  Free  Fishers  of 
Whitstable,  1865,  11  CI.  H.  L.  192);  and  the  fact  that  the  tide  ebbs  and 
flows  in  a  particular  place  is  strong  primd  facie  evidence  that  such  place 
is  navigable,  and  therefore  subject  to  the  public  right  {Miles  v.  Eose 
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1814,  5  Taun.  705 ;  15  E.  R.  623).  It  is  not,  however,  conclusive 
evidence.  The  flowing  and  reflowing  of  the  tide  in  a  creek  does  not 
of  itself  make  the  creek  navigable  ;  and  the  owners  may  be  able  to 
show  that  it  was  not  in  fact  navigable  until  they  made  it  so  {Lynn  v. 
Turner,  1800,  Cowp.  86 ;  Miles  v.  Bose,  1814,  5  Taun.  705  ;  15  R.  R. 
623).  "  The  strength  of  the  primd  facie  evidence  arising  from  the  flux 
and  reflux  of  the  tide  must  depend  upon  the  situation  and  nature  of  the 
channel.  If  it  is  a  broad  and  deep  channel,  calculated  for  the  purposes 
of  commerce,  it  would  be  natural  to  conclude  that  it  has  been  a  public 
navigation ;  but  if  it  is  a  petty  stream,  navigable  only  at  certain  periods 
of  the  tide,  and  then  only  for  a  very  short  time,  and  by  very  small 
boats,  it  is  difficult  to  suppose  that  it  ever  has  been  a  public  navigable 
channel  "  (per  Bayley,  J.,  in  B.  v.  Montague,  1825,  4  Barn.  &  Cress.  602  ; 
28  R.  R.  420). 

The  public  right  of  passage  in  a  tidal  navigable  river  is  not  sus- 
pended during  the  time  when  the  tide  is  too  low  for  vessels  to  float. 
The  right  includes  all  such  rights  as,  with  relation  to  the  circumstances 
of  the  river,  are  necessary  for  the  full  and  convenient  passage  of  vessels 
and  boats  along  the  channel.  A  public  navigable  river  is  so  at  all  times ; 
and  a  subject  may  go  upwards  and  downwards,  even  if  he  is  not  able  to 
reach  the  port  or  the  deep  water  in  one  tide,  or  without  grounding.  In  such 
a  case  he  may  remain  aground  until  the  tide  serves ;  though  he  may  be 
liable  tp  make  compensation  for  any  injury  done,  and  though,  by  custom 
or  agreement,  a  fine  may  be  payable  to  the  lord  of  the  soil  for  such 
grounding  {Mayor  of  Colchester  v.  Brooke,  1845,  7  Ad.  &  E.  K  S.  339 ; 
68  R.  R.).  The  right  to  navigate  includes  a  right  to  anchor  {Gann  v. 
Free  Fishers  of  JVhitstaUe,  1865,  11  H.  L.  C.  192 ;  11  E.  R.  1305).  But 
there  is  no  common  law  right  of  towing  on  the  banks,  although  there 
may  be,  and  is  with  respect  to  most  navigable  rivers,  such  a  right  by 
custom.  Slight  evidence  of  usage  is,  as  a  general  rule,  sufficient  to  support 
a  right  of  towing,  on  the  ground  of  public  convenience ;  and  there  is 
no  objection  in  point  of  law  to  the  dedication  of  a  way  for  such  a  limited 
purpose.  A  towing-path  may  be  a  highway,  to  be  used  only  for  the 
purpose  of  towing  barges  and  vessels  {Winch  v.  Thames  Conservators, 
1872,  L.  R.  7  C.  P.  458,  471 ;  Ball  v.  Herbert,  1789,  3  T.  R.  253 ; 
1  R.  R.  695). 

The  ownership  of  the  Crown  in  the  bed  and  soil  of  estuaries  and 
tidal  navigable  rivers  is  for  the  benefit  of  the  subject,  and  cannot  be 
used  in  any  manner  so  as  to  derogate  from  or  interfere  with  the  public 
right  of  navigation.  If,  therefore,  the  Crown  grants  part  of  the  bed  or 
soil  of  an  estuary  or  tidal  navigable  river  to  a  subject,  the  grantee  takes 
subject  to  the  public  right ;  and  he  cannot,  in  respect  of  his  ownership 
of  the  soil,  make  any  claim  or  demand,  even  if  it  be  expressly  granted 
to  him,  which  in  any  way  interferes  with  the  enjoyment  of  the  public 
right  {Oann  v.  Free  Fishers  of  Wliitstable,  1865,  11  CI.  H.  L.  1^2;  Mayor 
■of  Colchester  v.  Brooke,  1845,  7  Ad.  &  E.  N.  S.  339 ;  68  R.  R.  458 ;  A.-G. 
V.  Burridge,  1822,  10  Price  Ex.  350;  24  R.  R.  705  ;  A.-G.  v.  Farmeter, 
1822,  10  Price  Ex.  378,  412;  24  R.  R.  723;  Williams  w.  Wilcox,  1838, 
8  Ad.  &  E.  314,  333 ;  47  R.  R.  595  ;  Simpson  v.  A.-G.,  [1904]  A.  C.  476). 
In  Gann  v.  Free  Fishers  of  Wliitstable,  the  respondents  claimed  to  be 
entitled,  as  grantees  of  an  oyster  fishery,  and  of  a  portion  of  the  bed  of  the 
estuary  of  the  Thames  for  the  purposes  of  such  fishery,  to  an  anchorage 
"due  for  every  vessel  casting  anchor  upon  the  soil  within  the  limits  of 
the  fishery,  and  it  was  held  that,  since  such  claim  interfered  with  the 
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free  enjoyment  of  the  public  right  of  navigation,  it  could  not  be 
supported  on  the  ground  of  the  ownership  of  the  soil,  nor  on  the  ground 
of  its  having  been  immemorially  made  and  submitted  to.  In  order  to 
support  a  claim  by  the  owner  of  the  soil  of  an  estuary  or  navigable 
river  to  payment  of  an  anchorage  due,  proof  must  be  given  of  some 
facts  from  which  it  may  be  inferred  that  the  soil  was  originally  within 
a  port  or  harbour,  or  that  some  service  or  benefit  was  rendered  to  the 
public  as  a  consideration  for  the  imposition  of  the  toll  {ibid.). 

The  common  law  right  of  navigation  in  tidal  navigable  rivers,  which 
is  paramount  to  the  power  of  the  Crown,  is  a  right  of  passage  in  every 
part  of  the  space  between  the  banks ;  and  therefore  a  right  to  obstruct 
part  of  the  passage  can  no  more  be  acquired  by  grant  from  the  Crown 
than  a  right  to  obstruct  the  whole  of  the  passage.  Weirs  granted 
by  the  Crown  before  the  commencement  of  the  reign  of  Edw.  I.  were, 
however,  impliedly  legalised  by  the  Act  of  12  Edw.  iv.  c.  7,  which 
confirmed  the  existing  statutes  providing  for  the  abatement  of  all  such 
and  similar  obstructions  in  navigable  rivers  that  had  been  set  up  or 
increased  in  extent  since  that  time,  and  also  contained  provisions  for 
preventing  any  further  increase  of  the  nuisance.  A  grant  from  the 
Crown  anterior  to  the  reign  of  Edw.  i.  will  be  inferred  from  proof  of 
the  existence  of  a  weir  before  that  time ;  and  a  weir  which,  when  first 
so  granted,  obstructed  the  navigation  of  only  a  part  of  the  river,  does 
not  become  illegal  because  the  stream  changes  its  bed,  so  that  the  weir 
obstructs  the  only  navigable  passage  remaining  {Williams  v.  WilcoXy 
1838,  8  Ad.  &  E.  314;  47  B.  R.  595).  As  to  weirs  in  private  waters, 
see  Bolle  v.  Whyte,  1868,  L.  R.  3  Q.  B.  286 ;  Leconfield  v.  LoTisdcde,  1870, 
L.  R.  5  C.  P.  657  ;  and  see  Watekcourse. 

A  public  right  of  navigation  in  a  river  or  creek  may  be  extinguished 
by  Act  of  Parliament,  or  by  natural  causes,  such  as  the  recess  of  the- 
sea,  or  an  accumulation  of  silt  and  mud  choking  up  the  channel  and 
rendering  it  impassable,  or  in  some  cases  by  the  proceedings  of  the 
Commissioners  of  Sewers ;  and  where  a  public  road  obstructing  a  channel 
had  existed  for  so  long  that  the  state  of  the  channel  at  the  time  when 
the  road  was  made  could  not  be  proved,  it  was  presumed  that  the  right 
of  navigation,  if  it  had  ever  existed,  had  been  extinguished  by  some- 
lawful  means  {R.  v.  Montague,  1825,  4  Barn.  &  Cress.  598 ;  28  R.  R. 
420).  Such  a  right  is  not,  however,  extinguished  merely  because  it  is. 
not  exercised  for  a  period  of  more  than  twenty  years,  and  during  such 
period  the  river  at  the  place  in  question  is  in  a  condition  which  is 
inconsistent  with  its  being  used  as  a  public  navigable  river.  An 
obstruction  for  twenty  years  does  not  extinguish  a  public  right  (  Vooght 
v.  Winch,  1819,  2  Barn.  &  Aid.  662;  21  R.  R.  446). 

Navigation  in  Non- Tidal  Waters. — The  public  have  no  common  law 
right  of  navigation  in  rivers  and  streams  above  the  flux  and  reflux  of 
the  tide ;  but  such  a  right  may  be  acquired  either  by  user  or  by  Act  of 
Parliament.  Provisions  have  been  made  by  Act  of  Parliament  for  the 
opening  to  the  public,  and  for  the  improvement,  protection,  and  regula- 
tion of  the  navigation  of  the  larger  and  more  important  rivers ;  and  in 
such  cases  the  extent  of  the  public  right,  and  the  conditions  upon  which 
it  may  be  exercised,  depend  upon  the  terms  of  the  particular  statute 
(see  RiVEKS  Conservancy  ;  Thames  ;  Mersey  ;  Lee  Conservators  v.  Button,. 
1881,  6  App.  Cas.  685 ;  Simpson  v.  A.-G.,  [1904]  A.  C.  476). 

A  public  right  of  navigation  acquired  by  user  is  simply  a  right  of 
way  "  similar  to  the  right  the  public  may  have  to  pass  along  a  public; 
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road  or  footpath  through  a  private  estate"  (Orr-Ewing  v.  Colquhoun, 
1877,  2  App.  Cas.  839,  846,  868),  and  is  not  the  same  as  the  right  of 
navigation  in  the  sea  or  in  a  tidal  river  (ihid.,  p.  847).  The  nature  and 
extent  of  the  right  depend  upon  the  nature  and  extent  of  the  user; 
and  it  is  not  necessarily  a  right  of  passage  in  every  part  of  the  stream. 
The  public  who  have  acquired  a  right  of  navigation  by  user  "  have  a 
right  to  pass  as  fully  and  freely,  and  as  safely  as  they  have  been  wont 
to  do ; "  but  they  cannot  complain  of  an  erection  by  a  riparian  owner  on 
the  bed  of  the  stream,  unless  there  is  a  present  interference  with  such 
right  of  passage,  or  it  can  be  shown  that  the  erection  will  necessarily 
produce  effects  which  will  interfere  with  that  right  (ibid.,  p.  854).  The 
fact  that  the  erection  interrupts  the  flow  of  the  stream,  or  that  it  may 
in  future,  under  a  change  of  circumstances,  cause  an  obstruction  to  the 
navigation,  does  not  entitle  the  public  to  demand  its  removal  (ibid.,  862, 
871,  873). 

In  Bourhe  v.  Davis,  1889,  44  Ch.  D,  110,  the  defendant  claimed,  as 
one  of  the  public,  a  right  of  navigation  on  the  river  Mole,  a  non-tidal 
tributary  of  the  Thames.  The  evidence  showed  that  as  far  back  as 
living  memory  the  riparian  proprietors  and  their  friends  had  been  in  the 
habit  of  boating  on  the  river ;  that,  subsequently,  a  few  persons  living  on 
the  banks  secretly  commenced  to  take  remuneration  for  lending  their 
boats,  not  at  first  making  any  definite  charge,  but  receiving  whatever  the 
borrower  thought  fit  to  give ;  and  that  gradually  the  practice  of  boating 
on  the  river  for  pleasure  increased,  and  was  not  confined  to  the  riparian 
owners  and  their  licensees.  The  defendant,  who  was  not  a  riparian  pro- 
prietor, had  let  out  boats  for  hire  for  a  period  of  eight  years ;  and  there 
had  been  no  interference  with  the  practice  of  boating  until  the  plaintiff, 
who  was  a  riparian  proprietor  owning  lands  on  both  sides  of  the  river, 
put  up  the  obstruction,  the  removal  of  which  by  the  defendant  gave  rise 
to  the  action.  It  was  held  that  the  proper  inference  to  draw  from  the 
evidence  was  that  the  use  made  by  the  public  of  the  river  was  permis- 
sive and  not  as  of  right;  and  that,  though  the  riparian  proprietors 
might  possibly  be  able  to  establish  a  private  right  of  way,  or  a  right  of 
boating  for  recreation  for  themselves  and  their  friends,  by  custom,  the 
defendant  had  not  established  that  there  was  any  public  right  of  way ; 
and  therefore  the  plaintiff  was  entitled  to  maintain  his  obstruction 
against  the  defendant,  and  to  an  injunction  restraining  him  from 
interfering  with  it. 

Obstructions  to  Navigation. — An  obstruction  which  interferes  with  the 
exercise  of  a  public  right  of  navigation  is  a  public  nuisance ;  and  the 
person  responsible  for  its  existence  may  be  proceeded  against  either  by 
indictment  {R.  v.  Grosvenor,  1819,  2  Stark.  N.  P.  511 ;  20  K.  E.  732)  or 
by  criminal  information  {B.  v.  Clark,  1706,  12  Mod.  Rep.  615);  or  may, 
at  the  suit  of  the  Attorney- General,  be  restrained  by  injunction  from 
continuing  or  ordered  to  abate  the  nuisance  (A.-G.  v.  Burridge,  1822, 
10  Price  Ex.  350 ;  24  R.  R.  705  ;  A.-G.  v.  Lonsdale,  1868,  L.  R.  7  Eq.  377 ; 
A.-G.  V.  Terry,  1874,  L.  R.  9  Ch.  423).  The  Attorney-General  is  entitled 
to  an  injunction  to  restrain  a  person  from  proceeding,  without  statutory 
authority,  with  the  execution  of  works  which  tend  to  interfere  with  a 
public  right  of  navigation,  without  adducing  any  evidence  of  actual 
injury  to  the  public  {A.-G.  v.  Shrewsbury  Bridge  Co.,  1882,  21  Ch.  D. 
752) ;  and  he  may  take  proceedings  for  the  removal  and  abatement  of 
obstructions  constituting  a  public  nuisance,  though  the  obstructions 
were  erected    under   the   sanction   and  authority   of  a  charter   from 
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the  Crown  {A.-G.  v.  Parmeter,  1811,  10  Price  Ex.  378,  412;  24  R.  R. 
V23). 

It  is  no  answer  to  an  indictment  for  causing  a  nuisance  by  an 
obstruction  to  a  public  navigation,  to  say  that  the  obstruction,  though 
some  hindrance  to  the  navigation,  is  beneficial  to  the  public  in  some 
other  way,  and  that  the  advantage  to  the  public  more  than  counter- 
balances the  inconvenience  (B.  v.  Ward,  1836,  4  Ad.  &  E.  384;  43  R.  R. 
364;  practically  overruling  B.y.  Bussell,  1827,  6  Barn.  &  Cress.  566; 
30  R.  R.  432).  Where,  on  an  indictment  for  erecting  and  maintaining 
a  wharf  on  a  navigable  river,  and  thereby  causing  an  obstruction  in  a 
place  where  boats  had  been  accustomed  to  pass,  it  appeared  that  the 
wharf  was  a  convenience  to  the  public,  inasmuch  as  boats  of  heavy 
burden,  which  previously  had  to  anchor  in  the  middle  of  the  stream, 
could  unload  at  the  wharf,  it  was  held  that  the  question  for  the  jury  was 
whether  the  wharf  occasioned  any  impediment  or  hindrance  to  the  navi- 
gation of  the  river  for  vessels  or  boats  of  any  description,  and  that  they 
ought  not  to  take  into  consideration  whether  it  was  beneficial  to  navi- 
gation in  general  {B.  v.  Bandall,  1842,  Car.  &  M.  496).  An  erection 
which  is  built  partly  in  the  bed  of  a  navigable  river  does  not,  however, 
necessarily  constitute  a  nuisance.  Where  a  company,  having  power  by 
statute  to  build  bridges  across  a  river  under  certain  regulations,  built  a 
bridge  not  according  to  the  regulations,  and  occupying  to  some  extent 
the  bed  of  the  river ;  and  on  an  indictment  against  the  company  for  a 
nuisance,  the  jury  found  a  special  verdict  that  the  company  was  guilty 
of  building  the  bridge,  but  that  it  did  not  obstruct  the  navigation,  it 
was  held  that  the  verdict  was  equivalent  to  one  of  not  guilty  {B.  v.  Belts, 
1850,  16  Ad.  &  E.  K  S.  1022 ;  83  R.  R.  813).  And  an  obstruction  may 
be  so  insignificant  as  not  to  amount  to  a  nuisance  {B,  v.  Bussell,  1854, 
3  El.  &  Bl.  942 ;  97  R.  R.  845).  In  B.  v.  Tiiidall,  1837,  6  Ad.  &  E.  143 ; 
45  R.  R.  426,  where  the  defendants,  who  had  erected  planks  in  a  harbour, 
were  indicted  for  a  nuisance,  and  the  jury  found  specially  that,  by  the 
works  complained  of,  the  harbour  was  in  some  extreme  cases  rendered 
less  secure,  it  was  held  that  consequences  so  slight,  uncertain,  and  rare, 
resulting  from  the  acts  of  the  defendants,  did  not  amount  to  a  nuisance, 
and  a  verdict  of  not  guilty  was  recorded.  But  it  is  not  necessary,  where 
the  public  have  a  right  of  navigation  at  common  law,  that  there  should 
be  an  interference  with  the  actual  exercise  of  the  right  as  it  is  being 
exercised  for  the  time  being.  In  tidal  navigable  rivers,  the  public  are 
entitled  to  a  right  of  passage  in  the  whole  of  the  space  between  the 
banks,  and  if  the  navigation  in  any  part  of  such  space  is  obstructed,  the 
obstruction  amounts  to  a  public  nuisance.  In  A.-G.  v.  Terry,  1874,  L.  R. 
9  Ch.  423,  where  piles  were  driven  into  the  bed  of  a  public  navigable 
river  by  a  riparian  owner,  extending  a  wharf  so  as  to  occupy  3  feet  out 
of  60  feet  of  the  available  space  for  navigation,  it  was  held  that  the 
obstruction  was  a  nuisance,  and  an  injunction  was  granted  for  its  abate- 
ment. This  principle  does  not,  however,  apply  to  a  right  of  navigation 
acquired  by  user,  the  extent  of  such  a  right  being  limited  to  the  extent 
to  which  it  has  been  actually  exercised  {Orr-Ewing  v.  Colquhoun,  1877, 
2  App.  Cas.  839,  cited  supra). 

A  private  person  has  no  right  of  action  in  respect  of  an  obstruction 
which  interferes  with  the  exercise  of  a  public  right  of  navigation,  unless 
it  also  constitutes  an  interference  with  some  private  right  which  he 
enjoys  apart  from  the  rest  of  the  public,  or  unless  it  causes  him  some 
special  damage,  in  addition  to  the  loss  or  inconvenience  which  he  may 
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suffer  as  one  of  the  public  in  common  with  the  rest  of  His  Majesty's 
subjects.  Nor  is  a  private  person  entitled  to  abate  such  an  obstruction, 
if  he  is  only  injured  thereby  as  a  member  of  the  public.  If  property  is 
placed  in  the  bed  or  channel  of  a  public  navigable  river  so  as  to  create 
a  nuisance  to  the  navigation,  a  person  navigating  is  not  justified  in 
damaging  such  property  by  running  his  vessel  against  it,  if  he  has  room 
to  pass  without  doing  so  {Mayor  of  Colchester  v.  Brooke,  1845,  7  Ad.  & 
E.  N.  S.  339 ;  68  E.  R.  458 ;  Dimes  v.  Petley,  1850,  15  Ad.  &  E.  K  S.  276 ; 
81  R.  R.  573). 

Proprietors  on  the  banks  of  a  public  navigable  river  have  a  special 
interest  in  the  navigation,  by  reason  of  their  right  of  access  to  the  river, 
which  they  enjoy  apart  from  the  rest  of  the  public.  The  rights  of 
riparian  proprietors  do  not  depend  upon  the  ownership  of  the  river-bed, 
but  exist  because  their  lands  have  the  advantage  of  being  washed  by 
the  stream  {Lyon  \.  Fishrtiongers'  Co.,  1876,  1  App.  Cas.  662,  673,  682) ; 
and  a  riparian  proprietor  has  the  same  right  of  access  in  the  case  of  a 
public  navigable  river  as  in  the  case  of  a  river  which  is  not  navigable ; 
and  an  obstruction  which  interferes  with  such  right  of  access  is  an 
actionable  wrong,  without  proof  of  special  damage  {North  Shore  Ely.  Co. 
V.  Pion,  1889,  14  App.  Cas.  612;  Dohson  v.  Blackmore,  1847,  9  Ad.  & 
E.  K  S.  991 ;  72  R.  R.  493 ;  and  see  Marshall  v.  Ullswater  Co.,  1871, 
L.  R.  7  Q.  B.  166).  "The  owner  of  a  wharf"  on  a  public  navigable 
river  "  has,  like  every  other  subject  of  the  realm,  the  right  of  navigating 
the  river  as  one  of  the  public.  This,  however,  is  not  a  right  coming  to 
him  qud  owner  or  occupier  of  any  lands  on  the  bank,  nor  is  it  a  right 
which,  per  se,  he  enjoys  in  a  manner  different  from  any  other  member 
of  the  public.  But  when  the  right  of  navigation  is  connected  with  an 
exclusive  access  to  and  from  a  particular  wharf,  it  assumes  a  very 
different  character.  It  ceases  to  be  a  right  held  in  common  with  the 
rest  of  the  public,  for  other  members  of  the  public  have  no  access  to  or 
from  the  river  at  the  particular  place ;  and  it  becomes  a  form  of  enjoy- 
ment of  the  land,  and  of  the  river  in  connection  with  the  land,  the 
disturbance  of  which  may  be  vindicated  in  damages  by  an  action,  or 
restrained  by  an  injunction  "  {per  Cairns,  L.C.,  in  Lyon  v.  Fishmongers' 
Co.,  1876,  1  App.  Cas.  662,  671).  In  A.-G.  v.  Lonsdale,  1868,  L.  R.  7  Eq. 
377,  where  a  riparian  proprietor  had  constructed  a  jetty  which  inter- 
fered with  the  navigation,  an  injunction  was  granted  against  him  at 
the  suit  of  an  owner  of  property  on  the  opposite  bank  of  the  river, 
though  the  plaintiff  did  not  prove  any  special  injury ;  and  in  Hose  v. 
Groves,  1843,  5  Man.  &  G.  613;  63  R.  R.  415,  where  the  plaintiff 
occupied  a  public-house  abutting  on  a  navigable  river,  and  the  defendant 
had  placed  timbers  in  the  river,  which  drifted  opposite  the  public-house 
and  obstructed  the  access  to  it,  it  was  held  that  the  plaintiff  was 
entitled  to  recover  damages,  without  proof  of  special  damage  (see  also 
Bobsmi  V.  Blackmore,  1847,  9  Ad.  &  E.  N.  S.  991 ;  72  R.  R.  493 ;  Booth 
v.  Eatt^,  1889,  15  App.  Cas.  188).  The  owner  of  a  wharf  on  the  bank 
of  a  public  navigable  river  is  entitled  to  moor  vessels  of  ordinary  size 
alongside  the  wharf  for  the  purpose  of  loading  and  unloading,  at  reason- 
able times  and  for  a  reasonable  time,  and  the  Court  will  restrain  an 
owner  of  adjoining  premises  from  interfering  with  the  access  to  such  a 
vessel,  even  though  the  vessel  may  overlap  his  own  premises,  provided 
it  does  not  interfere  with  the  exercise  of  the  right  of  access  to  the 
adjoining  premises  {Original  Hartlepool  Collieries  Co.  v.  Gibh,  1877, 
6  Ch.  D.  713).     "A  navigable  river  is  a  public  highway,  navigable  by 
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all  His  Majesty's  subjects  in  a  reasonable  manner  and  for  a  reasonable 
purpose  "  {'per  Jessel,  M.R.,  ibid.). 

A  person  who  incurs  any  special  loss  or  damage  in  consequence  of 
an  obstruction  amounting  to  a  public  nuisance,  may  maintain  an  action 
in  respect  of  the  loss  or  damage  sustained.  If  an  obstruction  is  placed 
in  a  public  navigable  river,  a  private  person  cannot  sue  merely  because 
he  is  inconvenienced  thereby,  in  common  with  the  rest  of  the  public ; 
but  if,  in  the  exercise  of  his  right  of  navigation,  and  without  negligence, 
he  runs  his  vessel  against  the  obstruction,  and  it  is  damaged,  he  is 
entitled  to  maintain  an  action  for  the  damage  sustained  against  the 
person  answerable  for  the  obstruction  {Brownlow  v.  Metropolitan  Board 
of  Works,  1864, 16  C.  B.  N.  S.  546 ;  White  v.  Phillips,  1863, 15  C.  B.  N.  S. 
245 ;  The  Snark,  [1900]  P.  105).  So,  where  a  person  was  prevented  by 
an  obstruction  from  navigating  his  barges  in  a  navigable  creek,  in 
consequence  of  which  he  had  to  carry  his  goods  over  the  land,  and 
thereby  incurred  extra  trouble  and  expense,  it  was  held  that  there  was 
sufficient  evidence  of  special  damage,  in  respect  of  which  he  was  entitled 
to  maintain  an  action  (Bose  v.  Miles,  1815,  4  M.  &  S,  101 ;  16  R.  R.  405). 
It  is  no  answer  to  such  an  action  that  the  obstruction  is  beneficial  to 
the  public  at  large ;  or  that  it  was  erected  under  statutory  authority, 
if  the  statutory  powers  have  been  exceeded,  or  have  been  exercised 
without  due  care  and  caution  (Jollije  v.  Wallasey  Local  Board,  1873, 
L.  R.  9  C.  P.  62). 

"  It  is  the  duty  of  a  person  using  a  public  navigable  river  with  a 
■vessel  of  which  he  is  possessed  and  has  the  control  and  management,  to 
use  reasonable  skill  and  care  to  prevent  mischief  to  other  vessels,  and 
this  liability  is  the  same  whether  the  vessel  is  in  motion  or  stationary, 
floating  or  aground,  under  water  or  above  it "  {Brown  v.  Mallett,  1848, 
5  C.  B.  599,  616;  75  R.  R.  806);  and  therefore,  "where  a  vessel  is 
sunk  by  unavoidable  accident  in  a  public  navigable  river,  whether  in 
the  usual  track  of  navigation  or  not,  it  is  the  duty  of  the  owner,  so  long 
as  he  continues  to  have  the  possession  and  control  of  the  vessel,  to  take 
due  precautions  to  prevent  injury  to  other  vessels  by  their  striking 
against  it,  and  this  liability  may  be  transferred  with  the  transfer  of  the 
possession  and  control  to  another  person"  {White  v.  Crisp,  1854,  10  Ex. 
Rep.  312 ;  102  R.  R.  597 ;  The  Snark,  [1900]  P.  105).  But  if  the  owner 
of  a  vessel  which  has  been  sunk  by  accident,  without  any  default  on  his 
part  or  on  the  part  of  his  servants,  abandons  the  possession  and  control 
of  the  sunken  vessel,  he  is  under  no  obligation  to  take  any  precaution, 
by  placing  a  buoy  or  otherwise,  to  prevent  other  vessels  from  striking 
against  it.  In  such  a  case,  all  obligation  ceases  on  the  abandonment  of 
the  possession  and  control  of  the  vessel  {Brown  v.  Mallett,  supra ;  White 
v.  Crisp,  supra;  B.  v.  Watts,  1798,  2  Esp.  N.  P.  675;  5  R.  R.  766). 
But  the  owner  does  not  abandon  or  transfer  the  possession  and  control 
so  as  to  relieve  him  from  the  obligation  to  give  due  warning,  by  em- 
ploying an  independent  contractor  to  raise  the  vessel,  though  such  con- 
tractor have  the  actual  physical  custody  thereof  {The  Snark,  supra). 
So,  where  damage  was  caused  by  a  mooring  anchor,  which  had  become 
removed  from  its  place,  and  was  not  indicated  in  its  new  position,  it 
was  held  that  the  owner  was  not  liable,  in  the  absence  of  proof  that  he 
was  privy  to  its  removal,  or  that  it  remained  in  his  possession  or  control 
{Hancock  v.  York,  etc.,  Ely.  Co.,  1850,  10  C.  B.  348). 

Where  a  special  navigation  Act  provided  that  if  any  vessel  should 
be  sunk  within  the  statutory  limits,  and  the  owner  should  not  forth- 
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with  remove  the  same,  it  should  be  lawful  for  the  undertakers  to  do  so, 
and  detain  the  vessel  until  payment  of  the  expenses  incurred ;  it  was 
held  that  owners  who  had  abandoned  a  sunken  vessel  were  not  liable 
to  pay  expenses  incurred  by  the  undertakers  in  attempting  to  raise  and 
destroy  the  vessel  after  the  abandonment  {Barraclough  v.  Brown,  [1897] 
A.  C.  615). 

It  is  provided  by  the  Act  of  54  Geo.  ill.  c.  159,  s.  11,  that  if  any 
person  shall  cast,  throw,  empty,  or  unlade,  either  from  any  ship,  vessel, 
or  other  craft,  or  from  the  shore,  any  ballast,  stone,  slate,  gravel,  earth, 
rubbish,  wreck,  or  filth,  into  any  navigable  river,  so  as  to  tend  to  the 
injury  or  obstruction  of  the  navigation  thereof,  or  in  any  place  or  situa- 
tion on  shore  where  the  same  shall  be  liable  to  be  washed  into  any 
such  navigable  river,  either  by  tides,  storms,  or  land  floods,  he  shall  be 
liable  to  a  penalty  of  £10  over  and  above  all  expenses  incurred  in 
removing  to  a  proper  place  the  matters  so  deposited.  In  the  United 
Alkali  Co.  v.  Simpson,  [1894]  2  Q.  B.  116,  it  was  held  that  the  appellants, 
who,  in  the  course  of  their  business,  had  discharged  solid  matter  through 
a  drain  into  a  tidal  brook,  which  flowed  into  a  navigable  river,  were 
rightly  convicted  under  the  latter  part  of  the  section,  without  any 
allegation  or  proof  that  the  deposit  of  such  matter  tended  to  the  injury 
or  obstruction  of  the  navigation  of  the  river. 

The  law  relating  to  the  rights  of  riparian  owners  generally,  and  to 
easements  in  connection  with  waterways,  natural  and  artificial,  is  treated 
of  in  the  article  entitled  Watercourse  (q.v.).  See  also  the  articles  on 
Collisions  at  Sea;  Ferry;  Fisheries;  Kivers  Pollution;  Rivers 
Conservancy  ;  Tolls  ;  Water  Supply. 

[Authorities. — Hale,  De  Jure  Maris ;  Woolrych  on  Waters  ;  Coulson 
and  Forbes  on  Waters ;  Phear  on  Water  Bights.'] 

Waterworks. — See  Water  Supply. 

Way  (Rig^htS  of). — There  are  two  kinds  of  rights  of  way, 
public  and  private,  which  are  totally  distinct  both  as  to  mode  of 
creation  and  their  incidents. 

Public  rights  of  way  are  rights,  belonging  to  the  public  and  exercis- 
able by  every  member  of  the  community,  of  passing  over  land.  They 
are  not  easements,  though  they  are  sometimes  so  called  in  error 
{Dovaston  v.  Payne,  2  S.  L.  C,  11th  ed.,  p.  164.  In  A.-G.  v.  Copeland, 
[1901]  2  K.  B.  101,  it  was  held  that  a  public  right  of  way  was  not  a 
dominant  tenement  to  which  an  easement  could  be  attached.  See  this 
case  reversed  on  different  grounds,  [1902]  1  K.  B.  690).  These  ways 
sometimes  take  the  form  of  highways  and  public  roads,  fenced  in  on 
each  side  and  repaired  by  the  local  authorities,  and  they  are  made  for 
vehicular,  horse,  cattle,  and  foot  traffic  from  one  town  or  other  place  to 
another  (see  Highways).  At  other  times  they  are  merely  footways  or 
bridle  paths  leading  across  fields  and  enclosed  lands,  and  they  are  shut 
off  from  public  roads  to  which  they  may  lead  at  either  end  by  gates,  or 
if  footways  only,  by  gates  or  stiles,  and  in  such  cases  they  are  not,  as  a 
rule,  repairable  by  the  local  authorities.  As  to  the  possible  liability  of 
the  occupier  to  do  repairs,  see  Bundle  v.  Hearle,  [1898]  2  Q.  B.  83. 
(See  also  Vol.  VI.  p.  558,  Footpaths  and  other  Eights  of  Way,  and 
Path,  Vol.  X.  p.  639.) 

Public,  differing  from  private,  rights  of  way,  originate  from  a  dedi- 
cation to  the  public  by  the  owner  of  the  soil  over  which  they  pass. 
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Dedication,  as  the  word  implies,  means  a  gift,  not  necessarily  by- 
deed  or  any  written  document,  and  it  is  more  often  implied  from 
custom  and  user  than  from  any  definite  act  of  the  owner  of 
the  land.  In  the  case  of  ancient  ways  user  and  repair  are  generally 
the  only  evidence  of  dedication ;  hut  in  the  case  of  recently  made 
ways,  dedication  may  be  proved  by  any  overt  act  of  the  landowner 
manifesting  an  intention  to  dedicate  the  way  to  the  public,  or  from 
which  such  an  intention  may  reasonably  be  inferred,  and  user  by 
the  public  from  which  acceptance  of  the  right  may  be  presumed. 
Even  when  no  such  overt  act  can  be  shown,  if  the  public  use  a  way 
for  some  time  to  the  knowledge  of  the  landowner  and  without 
resistance  by  him,  dedication  will  be  inferred  and  a  right  gained. 
But  mere  user  will  not  be  enough  without  an  intention  to  dedicate, 
that  is  to  say  the  user  must  not  be  inconsistent  with  the  intention 
to  dedicate  {Simson  v.  A.  -  G.,  [1904]  A.  C.  493,  494,  approving 
Barradough  v.  Johnson,  1838,  8  Ad.  &  E.  99 ;  47  K.  K.  506).  There 
can  be  no  dedication  for  a  term,  it  must  be  in  perpetuity  {Corsellis  v. 
L.  C.  C,  [1907]  1  Ch.  705 ;  S.  C.  in  C.  A.,  [1908]  1  Ch.  15).  For  the 
possibility  of  dedication  by  the  tenant  for  life  and  remainderman,  see 
Farquhar  v.  Newbury  Parish  Council,  [1909]  1  Ch.  12.  There  is  no 
special  time  for  the  duration  of  such  user  before  dedication  may  be 
presumed,  and  it  may  indeed  be  extremely  short,  as,  for  instance,  if  the 
user  has  been  by  considerable  numbers  of  people  and  constant,  and  the 
landowner  was  on  the  spot  and  raised  no  objection.  (See  further  as 
to  dedication.  Vol.  VI.  p.  549,  and  Vol.  IV.  p.  264.)  Public  rights  of 
way  are  usable  by  every  member  of  the  community  as  a  matter  of 
right,  and  quite  irrespective  of  any  estate  in  land  adjoining  the  way 
or  elsewhere,  and  are  therefore  rights  in  gross,  and  not  easements. 

Private  rights  of  way  are  an  important  class  of  easements,  and  can 
only  be  exercised  in  respect  of  a  dominant  estate  for  its  beneficial 
enjoyment  (Ackroyd  v.  Smith,  1851,  10  C.  B.  164).  A  man  cannot  claim 
a  right  of  way  over  land  in  Kent  as  appurtenant  to  an  estate  in 
Northumberland  (per  Byles,  J.,  in  Bailey  v.  Stevens,  1862,  31  L.  J.  C.  P. 
226). 

Private  rights  of  way,  unlike  public  rights,  derive  their  origin  from 
a  grant  or  from  prescription  which  presumes  an  ancient  grant,  such 
grant  being  presumed  to  have  been  made  by  the  owner  of  the  servient 
to  the  owner  of  the  dominant  estate  or  his  predecessors  in  title ;  and 
without  such  grant  or  in  the  absence  of  facts  from  which  such  a 
grant  can  be  presumed,  any  claim  to  a  private  right  of  way  must  fail. 
As  in  the  case  of  other  easements,  uninterrupted  user  for  twenty  years 
is  the  evidence  from  which  such  a  grant  may  be  presumed  for  the 
purpose  of  prescription  at  common  law  or  under  the  Prescription  Act 
(2  &  3  Will.  IV,  c.  71,  8.  2);  but  such  evidence  may  be  rebutted  and 
the  claim  resisted  by  the  usual  evidence  in  other  cases  of  prescriptive 
claims  (see  Presckiption). 

Private  rights  of  way  need  not  necessarily  be  limited  to  one  indi- 
vidual only,  but  may  be  common  to  a  class  of  persons,  as  to  the  several 
owners  and  occupiers  of  houses  in  a  street  or  on  a  tract  of  land  once 
the  property  of  a  single  owner  (Semple  v.  London  and  Birmingham  Ely. 
Co.,  1838,  9  Sim.  209;  59  E.  R  338;  Duncan  v.  Louch,  1845,  6  Q.  B. 
904;  66  K.  K.  592;  Wood  v.  Veal,  1822,  5  Barn.  &  Aid.  454;  24  E.  E. 
454;  Milner's  Safe  Co.  v.  Great  Northern  and  City  Ely.  Co.,  [1907]  1  Ch. 
208).     Such  rights  can  doubtless  be  acquired  by  custom  by  the  inhabi- 
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taints  of  a  district.  Thus  a  local  public,  or  class  of  persons,  as  the 
inhabitants  of  a  parish,  may  have  some  use  or  quasi-easement  of  land, 
as  a  way  to  church  or  market  (BrocJclebank  v.  Thompson,  [1908]  1  Ch. 
344,  348).  But,  semble,  there  cannot  be  a  custom  in  one  place  giving 
any  right  in  another  place  (I.e.,  p.  354,  and  cases  cited).  Claims  by 
custom  to  rights  of  way  are  expressly  recognised  in  the  Prescription 
Act  (supra). 

It  is  impossible  to  conceive  that  a  private  right  of  way  can  be  created 
or  acquired  over  a  way  already  public  (B.  v.  Chorley,  1848,  12  Q.  B. 
515 ;  76  R.  E.  330),  yet  it  is  possible  that  a  public  right  may  be  acquired 
over  a  private  way.  In  such  case  the  maintenance  of  the  private  right, 
for  the  sake  of  the  remedy  for  obstruction  by  action  instead  of  indict- 
ment, may  be  a  matter  of  importance  to  the  owner.  A  private  right 
may,  however,  become  merged  and  extinguished  on  dedication  of  a  right 
to  the  public  (Allen  v.  Ormond,  1806,  8  East,  4 ;  9  R.  R.  363). 

Ways  of  necessity  are  an  important  class  of  private  ways  (see  Ease- 
ment, Vol.  V.  p.  35).  Easements  of  neeessity  are  easements  which  the 
law  allows  to  the  owner  of  land  in  certain  cases  in  which  but  for  such 
easements  the  dominant  estate  could  not  be  used.  Instances  of  other 
easements  of  necessity  may  be  found,  but  by  far  the  most  common  are 
ways  of  necessity.  These  are  given  when  the  dominant  estate  is  land- 
locked, that  is,  when  there  are  no  means  of  approach  except  by  passing 
over  the  land  of  another  person.  In  such  case  the  law  allows  a  way  of 
necessity  to  the  landlocked  ground.  Such  rights  are  acquired  by  the 
dominant  owner  by  implied  grant.  It  is  not,  however,  in  every  case  of 
landlocked  ground  that  such  a  right  is  given  by  law,  but  only  in  cases 
in  which  property  is  divided  by  sale  or  by  will,  when  there  has  been  a 
common  title.  Then  when  the  landlocked  land  is  sold,  the  surrounding 
land  being  retained,  or  in  the  reverse  case,  or  if  the  several  parts  are 
sold  simultaneously  to  different  purchasers,  a  way  of  necessity  arises. 
A  way  of  necessity  is  not  allowed  if  there  is  any  other  way  to  the  land, 
though  an  inconvenient  one,  and  as  the  right  is  founded  upon  an  implied 
grant,  it  is  not  allowed  in  cases  in  which  no  grant  can  be  implied,  as 
when  the  landlocked  land  is  acquired  by  escheat  (Proctor  v.  Hodgson, 
1855,  10  Ex.  Rep.  824;  see  also  Bullard  v.  Harrison,  1815,  4  M.  &  S. 
387;  16  R.  R.  493;  Boherts  v.  Karr,  1809,  1  Taun.  498;  10  R.  R.  592). 
It  should  also  be  borne  in  mind  that  a  way  of  necessity  is  only 
co-extensive  with  the  necessity,  and  terminates  with  it. 

By  virtue  of  the  Conveyancing  Act,  1881,  44  &  45  Vict,  c.  41,  a  con- 
veyance will  pass  to  the  purchaser  all  ways  actually  used  by  him  at  the 
date  of  the  conveyance,  though  used  only  by  permission  of  the  vendor 
(International  Tea  Stores  Co.  v.  Hohhs,  [1903]  2  Ch.  165). 

In  considering  rights  of  way  it  must  be  remembered  what  their 
nature  is,  as  many  questions  may  be  determined  by  that  means.  They 
are  merely  rights  of  passing  over  the  land  and  give  no  interest  in  the 
soil  itself;  therefore  the  landowner  has  complete  right  and  power  to  use 
and  deal  with  the  land  and  subsoil,  or  to  build  over  it  on  arches  in  any 
way  he  pleases,  provided  he  does  not  interfere  with  the  power  of  passing 
possessed  by  the  dominant  owner  (  Vestry  of  St.  Mary,  Newington  v.  Jacobs, 
1872,  L.  R.  7  Q.  B.  47 ;  see  also  for  the  extent  to  which  highways  are 
vested  in  road  authorities,  Highways,  Vol.  VI.  p.  547). 

Many  questions  have  arisen  with  regard  to  the  extent  and  the  lawful 
mode  of  using  private  rights  of  way.  These  rights  may  be  general,  that 
is,  usabl(3  for  all  purposes,  or  limited  as  for  the  passing  of  horses  and  on 
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foot  and  not  for  vehicles,  or  for  driving  beasts  or  hauling  wood ;  or  the 
right  of  user  may  be  limited  to  certain  times  of  the  year  or  otherwise. 
The  extent  of  the  right  must  be  determined,  when  occasion  arises,  by 
the  language  of  the  deed  creating  the  right,  or  in  cases  of  prescription 
by  the  evidence  as  to  the  accustomed  user,  the  nature  of  the  locus  in  quo 
and  the  surrounding  circumstances.  It  has  been  held,  too,  that  rights 
of  way  may  be  dedicated  or  granted  subject  to  such  a  right  as  a  right  of 
annual  ploughing  up  of  the  soil,  and  so  of  temporary  interference  with 
the  user  {Mercer  v.  Woodgate,  1870,  L.  E.  5  Q.  B.  26),  or,  if  over  a  towing 
path,  subject  to  the  right  of  obstruction  by  towing  barges. 

One  distinction  between  public  and  private  rights  of  way  has  refer- 
ence to  the  place  of  access.  If  a  public  way  skirts  a  piece  of  ground, 
the  owner  of  the  ground  may  make  an  entrance  to  it  from  the  way  at 
any  point  or  points  he  pleases,  and  alter  them  from  time  to  time  as  he 
thinks  fit  {Woodyer  v.  Hidden,  1813,  5  Taun.  132;  14  R  E.  706);  but 
this  is  not  so  with  a  private  way,  for  the  dominant  owner  can  only  enter 
and  leave  that  at  the  accustomed  place.  The  reason  for  this  arises  from 
the  different  origins  of  the  rights.  Dedication  of  a  public  way  is  a  gift, 
in  general  unlimited,  of  the  right  to  use  the  way  in  any  manner  and  to 
pass  over  it  to  and  from  any  point,  while  a  private  right  depends  on  a 
grant  express  or  implied.  If  express,  the  point  of  access  may  be  specified 
and  then  it  cannot  be  varied  except  by  agreement,  and  if  presumed,  it 
must  also  be  presumed  that  the  grantor  only  intended  the  way  to  be 
entered  at  the  accustomed  point,  as  evidenced  by  user.  The  place  of 
access,  therefore,  cannot  be  altered,  or  the  terms  of  the  grant  would  be 
violated.  For  the  difference  between  the  right  of  access  from  private 
property  to  the  highway,  and  the  right  to  use  the  highway  in  proximity 
to  private  property,  see  Chaplin  &  Co.  v.  Westminster  Corporation,  [1901] 
2  Ch.  329.  A  right  to  transfer  goods  from  vans  in  a  highway  to  private 
property  is  an  individual  interest  in  a  public  right,  and  not  an  exercise 
of  the  private  right  of  access  (^.c). 

A  private  way  can  only  be  used  for  the  beneficial  enjoyment  of  the 
dominant  tenement  even  by  the  dominant  owner.  If  he  has  a  right  of 
way  to  his  house  he  would  have  no  right  to  use  it  to  his  stable  or  field. 
So  also  he  cannot  make  a  mere  colourable  use  of  the  dominant  tenement 
in  order  to  get  the  use  of  the  way  to  another  place.  In  Skull  v.  Glenister, 
1863,  16  C.  B.  K  S.  81,  it  was  held  that  the  dominant  owner  had  no 
right  to  carry  bricks  over  the  way  to  the  dominant  tenement  and  then 
to  convey  them  to  some  land  where  he  was  building  some  cottages,  the 
latter  being  the  real  object  for  the  use  of  the  way.  But  if  a  private  way 
leads  to  a  highway  there  is  no  objection  to  the  dominant  owner  using  it 
for  conveying  goods  to  the  highway  and  then  conveying  them  wherever  he 
wishes,  for  the  latter  part  of  the  journey  is  in  exercise  of  his  right  as  one 
of  the  public  {Colchester  v.  Eoherts,  1839, 4  Mee.  &  W.  769 ;  51  E.  E.  814). 

The  right  of  a  dominant  owner  of  a  private  way  being  merely  to  pass 
along  the  way,  his  right  is  not  interfered  with  if  the  owner  of  the  soil 
somewhat  decreases  the  width  of  the  way,  leaving  him  sufficient  room 
to  pass  with  the  accustomed  convenience  {Hutton  v.  Hamhoro,  1861, 
2  F.  &  F.  218;  Hawkins  v.  Carbines,  1858,  27  L.  J.  Ex.  44;  Selhy  v. 
Nettlefold,  1874,  L.  E.  9  Ch.  Ill);  but  in  the  case  of  a  public  road  the 
rule  is  different.  In  the  case  of  a  highway  running  between  fences  on 
each  side,  although  it  may  be  of  varying  and  unequal  width,  the  right 
of  passage  or  way  primd  fade,  and  unless  there  be  evidence  to  the  con- 
trary, extends  to  the  whole  space  between  the  fences,  and  the  public 
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are  entitled  to  the  use  of  the  entire  space  as  the  highway,  and  are  not 
confined  to  the  part  which  may  be  metalled  or  kept  in  order  for  the 
more  convenient  use  of  carriages  and  foot  passengers  {R.  v.  United 
Kingdom  Electric  Telegraph  Co.,  1862,  31  L.  J.  M.  C.  166 ;  A.-G.  v.  Usher 
Linoleum  Co.,  [1901]  2  Ch.  647;  Harvey  v.  Truro  R  D.  C,  [1903]  2  Ch. 
638 ;  Offin  v.  Rochford  R.  D.  C,  [1906]  1  Ch.  342).  A  ditch,  though 
it  cannot  be  used  by  the  public  for  passage,  may  be  included  in  the 
highway  {Chorley  Corporation  v.  Nightingale,  [1907]  2  K.  B.  637).  This 
principle,  however,  does  not  permit  the  public  to  claim  as  a  right  of  way 
a  right  to  stray  over  unenclosed  land  from  any  one  point  to  any  other, 
irrespectively  of  any  defined  course  (Robinson  v.  Cowpen  Local  Board, 
1893,  62  L.  J.  Q.  B.  616).  Jus  spatiandi  is  not  known  to  our  law  as  a 
possible  subject-matter  of  grant  or  prescription  (see  per  Farwell,  J.,  in 
A.-G.  V.  Antrobus,  [1905]  2  Ch.  198,  the  Stonehenge  case ;  and  see,  further, 
Cul-de-Sac,  Vol.  IV.  p.  263). 

The  division  of  a  dominant  tenement  into  two  or  more  portions  some- 
times gives  rise  to  questions  as  to  its  effect  on  the  right,  as  also  does 
the  change  in  the  character  or  use  of  the  dominant  tenement.  If  the 
right  be  a  public  way  these  alterations  will  probably  have  no  effect, 
for  the  right  is  not  enjoyed  in  respect  of  any  dominant  tenement,  but  is 
a  personal  right  of  the  individuals  using  it ;  but  if  the  right  be  private 
depending  on  a  grant  express  or  implied,  and  the  dominant  tenement  be 
so  altered  that  the  user  is  altogether  changed,  or  if  the  burden  on  the 
servient  tenement  would  be  seriously  increased,  there  can  be  no  doubt 
the  right  would  be  lost  entirely.  In  the  case  of  a  private  right  depend- 
ing on  a  grant  or  user  as  evidence  of  a  grant  it  may  well  be  that  the 
servient  owner  when  making  the  grant  only  contemplated  the  limited 
user  required  at  the  time.  It  would  be  an  indisputable  and  serious 
wrong  to  extend  the  right  by  dividing  the  dominant  tenement,  say  an 
agricultural  field,  into  a  hundred  lots  and  building  a  hundred  cottages 
thereon  (see  Milners  Safe  Co.  v.  Great  Northern  and  City  Bly.  Co.,  [1907] 
1  Ch.  208,  and  cases  there  cited). 

"Ways  may  become  impassable  from  various  causes,  natural  or  by 
default,  when  questions  may  arise  as  to  a  right  to  deviate  on  to  the 
adjoining  land.  If  the  interruption  be  natural  it  may  be  periodical,  as 
from  high  tides,  or  casual,  as  from  floods,  or  permanent,  as  from 
destruction.  If  the  interruptions  are  periodical  it  would  probably  be 
held  that  the  dedication  or  grant  must  be  taken  to  have  been  subject  to 
such  interruptions,  and  the  right  would  be  suspended  during  the  inter- 
ruptions, as  there  would  be  no  ground  to  presume  that  the  grantor 
intended  to  give  a  right  to  deviate  on  to  the  adjoining  ground ;  and  in 
like  manner  there  would  be  no  right  to  deviate  if  the  interruption  were 
casual,  as  the  events  would  not  have  been  in  the  contemplation  of  the 
grantor;  but  in  the  case  of  want  of  repair,  causing  interruption  by 
default,  there  is  a  difference  between  public  and  private  rights  of  way. 
In  the  case  of  a  public  right  it  was  held  in  an  old  case  {Taylor  v.  White- 
head, Doug.  716),  that  the  public  have  a  right  if  the  way  be  foundrous 
to  go  on  to  the  adjoining  land,  the  reason  being  that  it  is  for  the  public 
good  that  there  should  be  a  way  for  the  public  at  all  times  {R.  v. 
Stoughton,  2  Wms.  Saund.,  1871  ed.,  p.  483)  but  a  private  way  depends 
on  a  grant,  and  unless  it  can  be  shown  by  the  grant  itself,  or  from 
accustomed  user,  that  the  intention  of  the  grantor  was  that  there 
should  be  a  right  to  deviate,  no  such  term  could  be  added  to  the  grant 
{Pomfret  v.  Ricroft,  1  Wms.  Saund.,  1871  ed.,  p.  565). 
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The  last  point  to  be  noticed  is  the  right  and  obligation  to  repair 
a  way.  The  general  rule  of  law  is  that  he  who  has  the  use  of  a  thing 
has  a  right  to  repair  it,  and  if  he  wishes  to  have  it  repaired  the 
obligation  is  on  him  to  do  the  work  {Gerrard  v.  Coohe,  1806,  2  Bos.  &  Pul. 
N.  C.  109 ;  Pomfret  v.  Bicroft,  1  Wms.  Saund.  320c?,  1871  ed.,  565). 
This  principle  is  the  same  in  the  case  of  both  public  and  private  ways, 
and  in  the  former  the  repair  is  generally  effected  on  behalf  of  the  public 
by  the  local  authorities  (see  Highways,  Vol.  VI.  p.  552,  and  A.-G.  v. 
Staffordshire  County  Council,  [1905]  1  Ch.  336).  In  conformity  with 
this  principle  it  was  held  that  where  the  flagstones  forming  the  roof  of 
a  cellar  got  out  of  repair  from  the  public  walking  over  them  it  was  the 
duty  of  the  vestry,  and  not  of  the  owner  of  the  cellar,  to  repair  them 
{Hamilton  v.  St.  Georges  Vestry,  1874,  L.  R.  9  Q.  B.  42 ;  Robins  v.  Jones, 
1863,  15  C.  B.  N".  S.  221).  As  to  the  liability  for  non-repair  in  the  case 
of  a  private  right  of  way,  neither  the  servient  owner  (Stockport  Highway 
Board  v.  Grant,  1881,  51  L.  J.  Q.  B.  357 ;  Buckley  v.  Buckley,  [1908] 
2  Q.  B.  614)  nor  the  dominant  owner  {Duncan  v.  Louch,  1845,  6  Q.  B.  904 ; 
66  R.  R.  592)  is,  as  a  rule,  under  any  liability  (see  jter  Parker,  J.,  In  re 
Jones  V.  Pritchard,  [1908]  1  Ch.  638).  And  it  is  doubtful  whether  an 
action  will  lie  against  one  liable  to  repair  a  public  path  ratione  tenurce 
for  the  omission  {Bundle  v.  Hearle,  [1898]  2  Q.  B.  83). 

As  to  the  enforcement  of  rights  of  way  by  injunction,  see  Goddard 
on  Easements  ;  Kerr  on  Injunctions. 

Way -going"  Crops. — See  Tenant-Right. 

Wa.y leave. — The  term  "way leave"  means  a  right  of  way.  It  is 
used  very  frequently  in  grants  or  reservations  of  mines,  minerals,  etc., 
to  describe  that  subsidiary  kind  of  easement  which  is  included  in  such 
grant  or  reservation  for  the  purpose  of  enabling  it  to  be  exercised 
beneficially. 

In  considering  the  extent  to  which  a  wayleave  may  be  used,  the  very 
object  of  the  grant  or  reservation  to  which  it  is  ancillary  must  be  borne 
in  mind,  and  this  may  involve  a  user  of  a  different  kind  from  that  which 
was  actually  in  contemplation  at  the  time  of  the  grant  or  reservation. 
Thus  in  a  grant  of  land  excepting  the  mines,  etc.,  and  reserving  to  the 
grantor  a  "  sufficient  wayleave  "  or  "  necessary  wayleave  "  to  them,  the 
mine  owner  is  not  restricted  to  the  precise  description  of  way  in  use 
at  the  time  of  the  grant,  but  may  from  time  to  time  avail  himself 
of  new  appliances  in  order  the  more  fully  to  carry  out  and  enjoy  the 
object  for  which  the  wayleave  was  granted,  e.g.  the  getting  of  the 
minerals. 

He  may  make  waggon  roads  or  tram  roads  on  the  site  over  which 
the  wayleave  extends,  although  such  form  of  wayleave  was  unknown  at 
the  time  when  the  reservation  was  made  (see  Band  v.  Kingscote,  1840, 
9  L.  J.  Ex.  279).  The  same  principle  would,  it  is  submitted,  apply  to 
a  wayleave  for  any  particular  purpose.  See  Goddard  on  Easements, 
«th  ed.,  1906,  p.  430. 

Wear  and  Tear. — It  is  usual  in  leases  for  terms  not  exceeding 
three  years,  and  not  uncommon  in  leases  for  longer  periods  to  qualify 
the  lessee's  covenant  to  repair  by  the  addition  of  the  following  words : 
*'  Fair  wear  and  tear  excepted."  The  effect  of  this  exception  is,  it  is 
conceived,  to  free  the  tenant  from  any  liability  under  his  repairing 
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covenant  for  dilapidations  naturally  resulting  in  course  of  time  from 
the  ordinary  user  of  the  premises.  What  is  fair  wear  and  tear  must 
be  a  question  of  fact  to  be  determined  in  each  case.  There  appears  to 
be  no  reported  judicial  interpretation  of  the  phrase  beyond  a  dictum 
of  Kekewich,  J.,  in  Davies  v.  DavieSt  1888,  38  Ch.  D.,  at  p.  505 ;  and 
see  per  cur.  in  Manchester,  etc.,  Co.  v.  Carr,  1880,  5  C.  P.  D.,  at  p.  513. 
See  Covenants  in  Leases  ;  Landlokd  and  Tenant. 

Wedding*  Rings. — By  18  &  19  Vict.  c.  60,  s.  1,  gold  wedding 
rings  are  required  to  be  assayed  and  marked  in  like  manner  as  gold 
plate  not  exempted  {e.g.  by  17  and  18  Vict.  c.  96,  s.  1)  is  required  by 
statute  to  be  assayed  and  marked  (see  38  Geo.  iii.  c.  69,  s.  3) ;  and  all  the 
provisions  of  the  statutes  relating  to  the  manufacture  or  sale  of  gold 
plate  are  to  apply  to  gold  wedding  rings,  notwithstanding  anything  to 
the  contrary  therein  contained.     See  Assay  ;  Plate. 

Week. — See  Time. 

Weekly  Tenant. — See  Monthly  Tenancies. 

Weights  and  Measures.— That  there  should  be  used  in 
trade  only  one  uniform  weight  and  one  uniform  measure  has  been  an 
object  with  reformers  in  all  times  and  countries.  The  oldest  book  in 
the  world,  The  Book  of  the  Dead,  dwells  on  the  iniquity  of  falsifying 
weights  and  measures ;  more  than  4000  years  ago  Shun,  the  Eegent 
of  the  Chinese  Empire,  "  made  of  one  fashion  the  pipes  and  the  rule, 
the  bushel  and  the  balances ; "  the  Hebrew  legislators  enacted  provisions 
against  persons  who  kept  a  double  set  of  weights  and  measures ;  and 
from  Magna  Carta  onwards  our  own  Statute  Book  affords  examples  of 
provisions  directed  to  the  same  object. 

The  present  system,  which  was  established  in  1824  (5  Geo.  iv.  c.  74), 
is  regulated  by  the  consolidating  statute,  the  Weights  and  Measures 
Act,  1878,  41  &  42  Vict.  c.  49,  as  subsequently  amended  in  1889,  1892, 
1893,  1897,  and  lastly  in  1904. 

That  system  is,  briefly,  as  follows.  Certain  standard  bars  and 
cylinders  are  kept  at  the  Standards  Department  of  the  Board  of  Trade. 
From  these  are  derived  other  ("  Board  of  Trade  " — secondary)  standards, 
which  must  be  such  exact  multiples  or  aliquot  parts  of  the  original 
or  imperial  standards  as  are  prescribed  by  the  second  schedule  of  the 
Weights  and  Measures  Act,  1878,  or  by  Order  in  Council.  From  these 
Board  of  Trade  standards,  copies,  or  local  standards,  are  made,  and  the 
use  in  trade  of  any  weight  or  measure  of  a  denomination  other  than 
that  of  a  local  standard  is  illegal.  A  full  list  of  all  legal  denominations 
of  weights  and  measures  is  given  in  Appendix  2  of  "  The  Weights  and 
Measures  Kegulations,  1907  "  (St.  E.  &  O.,  1907,  pp.  1075-1134). 

There  are  but  two  imperial  standards,  the  yard  and  the  pound. 
The  distance  between  two  gold  plugs  in  a  bronze  bar,  kept  at  a  certain 
temperature,  is  the  imperial  yard.  The  weight  in  vacuo  of  a  platinum 
cylinder  is  the  imperial  pound.  The  imperial  gallon  is  derived  from  the 
imperial  pound,  and  comprises  ten  such  pounds  of  distilled  water  weighed 
under  certain  conditions  of  temperature,  etc.  In  1897  the  Board  of 
Trade  obtained  a  new  standard  of  the  imperial  yard  measure  made  of 
iridio-platinum,  the  alloy  now  adopted  in  the  construction  of  national 
standards.     Public  measures  of  length  have  been  laid  down  by  the 
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Board  of  Trade  in  Trafalgar  Square,  and  Westminster  Hall,  and  at  the 
National  Gallery,  Edinburgh,  and  also  by  the  Corporations  of  Bradford, 
Dublin,  and  Glasgow.  Other  local  authorities  would  do  well  to  follow 
their  example  and  also  to  establish  public  weighing  machines ;  in  the 
neighbourhood  of  such  machines  false  weights  and  measures  would 
practically  cease  to  exist. 

From  these  imperial  standards  every  Board  of  Trade  standard  is 
directly  derived,  save  that  the  Board  of  Trade  may  make  standards 
for  the  measurement  of  electricity,  temperature,  pressure,  or  gravities 
without  deriving  them  from  the  imperial  standards  (Act  of  1889,  s.  6, 
and  Order  in  Council  of  23rd  August  1894;  St.  R  &  0.,  Rev.  1904, 
vol.  xiii.,  "  Weights  and  Measures,"  p.  16,  legalising  the  ohm,  the  ampere, 
and  the  volt  as  standards  for  electrical  measurement),  and  save  that 
under  a  power  (Act  of  1897,  s.  2)  exercised  by  Orders  in  Council,  May 
19,  1898,  and  December  12,  1904  {ibid.,  p.  21 ;  St.  R.  &  0.,  1904,  p.  656), 
secondary  (Board  of  Trade)  metric  standards,  derived  from  an  iridio- 
platinum  standard  metre  and  kilogramme  which  are  at  the  Standards 
Department,  have  been  legalised.  No  standards  for  the  measurement  of 
temperature,  pressure,  or  gravities  have  (December  1908)  been  approved. 

Certain  local  authorities  have  provided  the  consequent  local  metric 
standards,  and  in  their  districts  the  use  in  trade  of  metric  weights  and 
measures  has  become  legal  (Act  of  1897,  s.  1).  The  use  of  metric  de- 
nominations for  the  purposes  of  science  or  manufactures,  but  not  for 
trade,  was  legalised  by  the  Act  of  1878,  but  a  new  table  of  metric 
equivalents  has,  by  Order  in  Council  of  19th  May  (1898  (St.  R.  &  0., 
Rev.  1904,  vol.  xiii.,  "Weights  and  Measures,"  p.  25),  been  substituted 
for  that  in  Sched.  3  of  the  1878  Act. 

As  appears  from  that  list,  a  large  proportion  of  the  weights  and 
measures  mentioned  in  arithmetic  books  are  obsolete  or  purely  local, 
and  their  use  is  expressly  forbidden  by  law.  The  ell  has  been  obsolete 
since  1824  (5  Geo.  iv.  c.  74),  and  the  old  London  mile  of  5000  feet  was 
never  a  legal  measure.  The  reputed  quart  and  reputed  pint,  and  the 
barn-gallon  (which  contains  17  imperial  pints,  and  by  which  milk  is 
sold),  and  the  carat  (viz.  3*16831  grains),  which  is  used  for  weighing 
diamonds  and  common  pearls,  are  not  legal  denominations.  The  law 
officers  advised,  on  questions  submitted  to  them  by  the  Board  of  Trade 
(see  Parliamentary  Paper,  1878-79,  368),  that  reputed  quart  and  pint 
bottles  can  be  legally  used  in  trade,  and  that  the  denominations  "  reputed 
quart "  and  "  reputed  pint "  may  be  quoted  in  price  lists.  But  all  retail 
sales  of  intoxicants  not  in  bottle  must  be  by  the  legal  standards  (35-6 
Vict.  c.  94,  s.  8).  The  "  reputed  pint "  is  the  minimum  amount  of  liquor 
which  can  be  sold  to  children  even  in  a  sealed  bottle  (1  Edw.  vii.  c.  27, 
s.  2) ;  the  denomination  not  being  a  standard  one,  it  cannot  be  stamped. 
The  Appleby  bushel  contains  two  imperial  bushels,  and  the  Carlisle  bushel 
three;  a  full  list  of  the  local  weights  and  measures  used  in  the  sale 
of  corn  is  given  in  a  most  interesting  memorandum  prepared  by  the 
Board  of  Trade  (Parliamentary  Paper,  1878-79,  251).  The  cwt.  of 
112  lbs.  is  not  a  secondary  or  local  standard,  the  Board  of  Trade  having 
instituted,  in  lieu  thereof,  the  cental  or  new  cwt.  of  100  lbs.,  which 
is  the  cwt.  of  the  United  States  of  America,  and  is  in  Canada  the  only 
unit  of  weight  for  all  kinds  of  grain.  It  is  also  the  old  English  cwt., 
which  grew  to  its  modern  dimensions  through  the  now  obsolete  practice 
of  suspending  the  scales  so  as  to  give  the  purchaser  the  advantage  of  10 
or  12  lbs.  in  the  hundredweight. 


WEIGHTS  AND  MEASURES  641 

The  administration  of  the  Act,  which  is  partly  central  and  partly 
local,  is  directed  to  the  verification,  through  the  local  standards,  of  the 
weights  and  measures  used  in  trade.  No  local  standard  is  legal  unless 
it  has  been  verified  or  re-verified  within,  if  of  measure,  ten  years,  and 
if  of  weight,  five  years,  either  with  the  Board  of  Trade  standards  or  with 
some  properly  verified  local  standard.  The  local  standard  need  not 
be  absolutely  accurate,  and  the  allowance  of  error  is  fixed  by  Order 
in  Council;  thus  on  verification  with  the  Board  of  Trade  standards, 
an  error  of  5  grains  is  allowed  in  the  half  cwt.,  and  an  error  of  8  grains 
of  water  in  the  pint  pot  (see  Order  in  Council,  December  21,  1907,  St, 
R  &  O.,  1907,  p.  1134,  defining  amount  of  error  to  be  tolerated).  By  sec.  6 
of  the  1904  Act  the  Board  of  Trade  is  empowered  to  grant  certificates  of 
suitability  for  the  use  of  appliances  for  weighing  and  measuring,  which 
do  not  facilitate  the  perpetration  of  fraud,  and  no  inspector  can  refuse 
to  verify  or  stamp  any  such  appliance — the  object  of  the  section  being 
to  cause  uniformity  in  such  appliances  where  there  was  no  appeal  from 
the  refusal  of  an  inspector  to  stamp  any  instrument. 

The  system  of  local  standards  and  verification  is  very  ancient : 
it  formed  part  of  the  Chinese  system  (see  Mr.  Wilkinson's  report 
on  that  system.  Parliamentary  Papers,  1886,  ss.  2,  9);  and  there  is 
deposited  in  the  Moot  Hall  at  Wirksworth  a  local  standard  called  the 
"  Miners'  and  Brenners'  Dish,"  which  was  made  in  the  third  year  of 
King  Henry  viii.,  and  with  which  each  of  the  measures  used  there 
locally  for  the  sale  of  ore  are  re-verified  from  time  to  time. 

The  Local  Authorities  who  enforce  the  Act  are  the  Town  Councils 
of  certain  of  the  larger  boroughs,  and  elsewhere  the  County  Councils 
(Act  of  1878,  s.  50,  Sched.  4 ;  51  &  52  Vict.  c.  41,  ss.  3  (xii.),  39 ;  Act 
of  1893).  Prior  to  the  1904  Act,  local  authorities  could  make  by- 
laws and  regulations  for  the  purpose  of  administering  the  Acts,  but 
under  that  Act  the  Board  of  Trade  Eegulations  of  1907  supersede  all 
local  by-laws  and  regulations,  save  as  to  the  sale  of  coal,  which  local 
authorities  may  still  regulate.  Subject  to  the  approval  of  the  Board 
of  Trade,  where  a  by-law  requires  means  of  weighing  to  be  carried 
on  carts,  sufficient  weights  must  be  carried  to  weigh  any  of  the  sacks 
of  coals  in  the  cart  {Cmck  v.  Nicholls,  [1905]  1  K.  B.  501),  but  by-laws 
must  be  reasonable  {Alty  v.  Farrell,  [1896]  1  Q.  B.  636).  The  Local 
Authority  must  appoint  an  inspector  or  inspectors,  and  provide  local 
standards,  and  a  place  for  the  custody  of  the  same.  The  practice  in 
most  counties  has  been  to  appoint  policemen  (Report  of  Inspectors  of 
Constabulary,  1886-87,  Parliamentary  Paper,  1888, 19).  The  inspectors 
levy  fees  for  the  verification  of  all  trade  weights,  etc.,  with  their  local 
standards  (see  Order  in  Council,  December  21,  1907,  St.  R.  &  0., 
1907,  p.  1140,  prescribing  these  fees),  and  a  Local  Authority  cannot 
make  the  verification  a  gratuitous  one.  The  inspection  and  verification 
of  weights  and  measures  and  weighing  and  measuring  instruments  is 
now  regulated  by  the  Regulations  of  1907  {supra),  which  were  made 
by  the  Board  of  Trade  under  sec.  5  of  the  1904  Act.  By  sec.  14 
of  the  1904  Act  inspectors  can  only  institute  proceedings,  where  they 
find  offences  under  the  Acts,  if  they  have  the  consent  of  the  local 
authority;  such  consent,  however,  may  be  merely  a  general  one  {Tyler 
V.  Ferris,  [1906]  1  K.  B.  94).  Since  1889  the  Board  of  Trade  have 
held  periodical  examinations  for  inspectors,  and  sec.  8  of  the  1904 
Act  makes  the  passing  of  this  qualifying  examination  a  "  sine  qua 
non,"  and  further  imposes  a  penalty  of  £10  on  persons  acting  as  in- 
VOL.  XIV.  41 
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specters  who  are  not  so  qualified.  In  questions  of  differences  between 
inspectors  and  other  persons,  if  either  of  the  parties  so  desires,  applica- 
tion may  be  made  to  the  Board  of  Trade  to  determine  such  questions, 
and  the  ruling  of  the  Board  is  final  (sec.  7  of  1904  Act).  A  local 
authority  is  not  precluded  from  prosecuting  a  person  for  using  a 
measure  not  stamped  in  conformity  with  sec.  29  of  the  Weights  and 
Measures  Act,  1878,  by  reason  of  having  failed  to  fix  times  and  places 
for  verifying  and  stamping  weights  and  measures  in  accordance  with 
sec.  44  {Hayley  v.  Taylor,  82  L.  T.  803). 

As  to  weighing  of  tea,  see  Lane  v.  Ueiidall,  [1899]  2  Q.  B.  673. 

An  officer  of  the  police  who  holds  the  additional  appointment  of 
inspector  under  the  Weights  and  Measures  Act,  1889,  when  travelling 
by  railway  in  performance  of  his  duties  as  inspector,  is  not  entitled  to 
travel  at  a  reduced  fare  under  sec.  6  of  the  Cheap  Trains  Act,  1883 
{Spencer  v.  Lancashire  and  Yorkshire  Bly.,  [1898]  1  Q.  B.  643). 

The  imperial  weights  and  measures  are  now  in  use  in  nearly  all  our 
Colonies ;  a  list  of  the  legislatures  which  have  adopted  the  Acts  will  be 
found  in  the  Board  of  Trade  Reports  on  Weights  and  Measures  for  1885, 
1886,  and  1887. 

In  addition  to  these  general  provisions  as  to  inspection  for  the  pur- 
pose of  obtaining  uniformity  in  weights  and  measures,  there  are  special 
enactments  relating  to  weighing  or  measuring  on  the  sale  of  particular 
substances. 

The  sale  of  bread  within  the  City  of  London  and  an  area  within  a 
radius  of  ten  miles  from  the  Royal  Exchange  is  governed  by  a  local  Act 
{3  Geo.  IV.  c.  cvi.),  which  contains  similar  provisions  to  the  Bread  Act, 
1836,  6  &  7  Will.  IV.  c.  37,  which  applies  to  the  rest  of  the  kingdom  (see 
Bkead).  All  bread  must  be  sold  by  standard  avoirdupois  weight,  unless 
it  is  French  bread,  or  fancy  bread,  or  rolls ;  and  if  bread  is  asked  for 
by  a  denomination  having  reference  to  weight,  it  must  be  weighed  before 
sale,  whether  it  is  fancy  bread  or  ordinary  bread  {R.  v.  Kennett  and  R. 
V.  Saunders,  1869,  L.  R.  4  Q.  B.  565).  The  Act  of  1836  (s.  6)  provides 
that  the  baker  must  affix  in  his  shop,  in  a  conspicuous  place  on  or  near 
the  counter,  a  beam  or  scale  with  proper  weights ;  but  there  is  no  way 
of  summarily  enforcing  this  provision,  though  if  the  baker  uses  false 
weights  he  incurs  a  penalty  of  £5  independently  of  the  Weights  and 
Measures  Act.  Where  bread  is  carried  out  or  delivered  from  a  cart,  the 
baker  or  seller  is  liable  to  a  penalty  of  £5,  (1)  if  he  is  not  provided  with 
correct  weights  and  scales,  or,  (2)  if  so  requested  by  or  on  behalf  of  the 
purchaser,  he  refuses  to  weigh  the  bread  (see  Robinson  v.  Cliff,  1876, 
1  Ex.  D.  294;  Ridgway  v.  Ward,  1884,  14  Q.  B.  D.  110).  By  sec.  11  of 
the  1904  Act,  the  weighing  may  be  by  any  of  the  instruments  for 
weighing  included  in  the  definition  "  weighing  instrument "  in  sec.  35  of 
the  Act  of  1889,  which  section  is  now  to  include  instruments  constructed 
to  also  calculate  and  indicate  the  price  in  money  (s.  16  of  1904  Act). 

All  coal  must  be  sold  by  weight,  or  by  boat-load,  truck,  or  tub  direct 
from  the  colliery  (Act  of  1889,  s.  20) ;  and  there  are  special  rules  as  to  the 
mode  of  weighing  and  as  to  the  furnishing  of  tickets;  and  the  local 
authorities  under  the  Weights  and  Measures  Act,  1878,  have  power  to 
make  by-laws  for  regulating  the  sale,  and  their  inspectors  can  enter 
premises  and  stop  vehicles.  As  to  delivery  of  coal  and  weight  ticket, 
etc.,  see  Edwards  v.  Purnell,  [1899]  1  Q.  B.  449 ;  and  Cameron  v.  T^jler, 
[1899]  2  Q.  B.  94.  There  are  also  special  provisions  as  to  the  weighing 
of  coal  in  coal  mines  where  the  miners  are  paid  according  to  the  amount 
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of  coal  won  (50  &  51  Vict.  c.  58,  ss.  12,  15);  and  the  Acts  apply  to 
factories  and  workshops  in  checking  piece  work  (1  Edw.  vii.  c.  22, 
s.  117). 

Town  governing  authorities  have  certain  powers  of  enforcing  the 
provisions  of  weighing-machines  at  cattle  markets  (see  Markets  and 
Fairs),  and  under  a  recent  Act  (8  Edw.  vii.  c.  6)  a  rural  district  council 
may,  with  the  consent  of  the  Local  Government  Board,  exercise  the  like 
powers. 

All  hop  bags  have  to  be  marked  with  their  weight  (39  &  40  Geo.  ill. 
c  81,  s.  3 ;  29  &  30  Vict.  c.  37,  s.  2). 

In  every  corn  mill  a  balance  and  weights  must  be  kept,  and  the 
miller  must,  if  required,  weigh  the  corn  both  before  and  after  grinding 
{36  Geo.  III.  c.  85).  The  master  of  a  ship  must  keep  weights  and  measures 
for  serving  out  the  provisions  and  articles  to  the  crew,  etc.  (57  &  58  Vict, 
c.  60,  s.  201),  and  it  is  advisable  that  the  local  inspectors  should  have,  as 
•opportunity  occurs,  access  to  such  weights,  etc.  (Board  of  Trade  Report, 
1905).  Within  the  United  Kingdom  the  local  inspectors  have  access  to 
all  canteens,  etc.  for  the  purpose  of  inspecting  weights  and  measures 
(King's  Regulations  for  the  Army,  No.  93,  s.  xv). 

All  brewers,  distillers,  etc.,  are  required  to  keep  scales,  weights, 
measures,  and  appliances  for  the  use  of  excise  officers  (43  &  44  Vict, 
c.  20,  s.  28 ;  43  &  44  Vict.  c.  24,  s.  135 ;  52  &  53  Vict.  c.  42,  s.  29),  but 
such  weights,  etc.,  do  not  require  to  be  stamped. 

The  Cran  Measures  Regulations,  1908  (St.  R.  &  0.,  1908,  No.  916), 
made  by  the  Board  of  Agriculture  and  Eisheries  under  8  Edw.  Vli,  c.  17, 
provide  for  the  making  and  branding  of  qiiarter-cran  measures.  Such 
measures  and  also  the  Scottish  cran  authorised  by  Regulations  of  May 
15,  1852  (St.  R.  &  0.,  Rev.  1904,  vol.  iv.,  "  Fishery,"  S,  p.  7),  and  the 
•quarter-cran  similarly  authorised  February  28,  1898  (ibid.,  p.  10),  are 
by  the  1908  Act  legalised  as  the  only  measures  for  trading  in  fresh 
lierrings  in  places  where  that  Act  is  in  force — at  present  only  Great 
Yarmouth,  Grimsby,  East  Suffolk  and  the  adjoining  British  fishery 
limits  (St.  R.  &  0.,  1908,  Nos.  917,  1262,  and  997).  The  1908  Act  is 
enforced  by  the  local  authorities  under  the  Weights  and  Measures  Acts, 
and  the  inspectors'  verification  fees  are  fixed  by  Order  in  Council  (St. 
R  &  0.,  1908,  No.  1144). 

[^Authorities. — Roberts,  Handbook  of  Weights  and  Measures,  2nd  ed., 
1899;  Allwood,  Appeal  Cases  under  Weights  and  Measures  Acts,  1906; 
Bousfield,  Weights  and  Measures  Acts,  1907|;  Reports  of  Commissioners 
as  to  the  Condition  of  the  Exchequer  Standards,  1870-71;  Annual  Reports 
•of  the  Warden  of  the  Standards  as  continued  by  Annual  Board  of  Trade 
Reports  under  the  Weights  and  Measures  Acts ;  chap.  vii.  s.  B  (12)  of 
Pulling's  Handbook  for  County  Authorities.'] 

Weihaiwei  Protectorate. — Area. — Weihaiwei,  situated 
in  the  Chinese  Province  of  Shantung  (see  China),  embraces  the  island 
of  Liu  Kung,  all  the  islands  in  the  Bay  of  Weihaiwei,  and  a  ten  miles' 
belt  along  the  coast  line  of  the  bay,  and  the  territorial  waters.  The 
total  area  of  the  territory  is  285  square  miles,  or  about  the  size  of 
Anglesey. 

History. — The  territory  became  a  British  Protectorate  from  July  1, 
1898,  being  leased  to  Great  Britain  by  China  by  a  convention  "  for  so 
long  a  period  as  Russia  should  remain  in  possession  of  Port  Arthur."  By 
•the  treaty  of  December  22,  1905,  China  consented  that  the  rights  of 
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Eussia  as  to  Port  Arthur  should  be  transferred  to  Japan.  At  first  the 
senior  naval  officer  on  the  station  administered  the  Protectorate,  in 
1899  a  military  and  civil  commissioner  was  appointed  by  the  War 
Office,  and  in  1901  Weihaiwei  was  placed  under  the  control  of  the 
Colonial  Office. 

Administration,  Laws,  and  Courts  of  Law. — Under  the  Weihaiwei 
Orders  in  Council  of  1901  and  1903  (St.  K.  &  0.,  Kev.  1904,  vol.  v., 
"  Foreign  Jurisdiction,"  pp.  283-304),  the  government  is  by  a  Commis- 
sioner appointed  under  His  Majesty's  sign  manual,  who  legislates  by 
Ordinance,  and  may  thereby  apply  any  part  of  the  law  of  Hong-Kong  to 
the  Protectorate.  Between  1903  and  1907,  44  Ordinances  were  passed. 
There  is  a  High  Court  for  the  Protectorate,  and  there  are  also  magis- 
trates' Courts.  All  jurisdiction  over  all  persons  is  (subject  to  the  Orders  in 
Council)  vested  in  the  High  Court,  which  possesses  Criminal,  Admiralty, 
Bankruptcy,  Lunacy,  Probate  (see  Ordinance  No.  7  of  1904),  and  Matri- 
monial jurisdiction :  as  regards  the  matrimonial  jurisdiction,  dissolution 
or  nullity  of  marriage  are  excepted  from,  but  a  special  jurisdiction  as  to 
native  marriage  is  included  in,  its  powers.  From  the  High  Court  appeals 
lie  in  certain  cases  to  the  Supreme  Court  of  Hong-Kong  {q.v.),  and  there- 
from to  His  Majesty  in  Council  {ihid.,  pp.  300-303),  but  there  is  no  appeal 
from  the  Supreme  Court  in  criminal  cases  except  by  special  leave  of  the 
Privy  Council  {ibid.,  p.  293).  For  the  purpose  of  the  inter-colonial  backing 
of  extradition  warrants,  the  Protectorate  is  grouped  with  Hong-Kong 
{ihid.,  p.  294).  Chinese  and  imperial  weights  and  measures  are  in  use, 
Ordinance  No.  5  of  1904.  Under  an  Order  in  Council  of  July  4,  1908- 
(St.  E.  &  0.,  1908,  No.  559),  a  magistrate  can  take  seamen's  depositions, 
under  sec.  7  of  the  Workmen's  Compensation  Act,  1906.  Native  head- 
men administer  the  villages  in  accordance  with  Chinese  customs. 

{^Authorities. — Colonial  Office  List,  1908;  Statesman's  Year  Booh,. 
1908.] 

Weirs  appurtenant  to  fisheries  in  public  navigable  rivers  are  illegal 
and  a  nuisance,  unless  granted  by  the  Crown  before  the  reign  of  Edward  i.; 
and  it  is  apparently  immaterial  whether  they  actually  obstruct  the  navi- 
gation of  such  rivers  or  not  (see  per  Cockburn,  C.J.,  in  Bolle  v.  Whyte^ 
1868,  L.  E.  3  Q.  B.  301).  As  to  the  evidence  necessary  to  establish  the 
existence  of  an  immemorial  right  to  a  weir,  see  Holford  v.  George,  1868, 
L.  E.  3  Q.  B.  639. 

The  owner  of  a  several  fishery  in  a  public  navigable  river  cannot  set 
up  a  right  to  maintain  a  weir,  unless  he  can  show  a  title  going  back  to 
a  period  anterior  to  Magna  Carta. 

Even  if  the  right  to  an  ancient  weir  is  established,  the  weir  cannot 
be  enhanced,  straitened,  or  enlarged,  or  it  will  become  a  public  nuisance. 

Unlawfully  erecting,  maintaining,  enhancing,  etc.,  a  weir  in  a  public 
navigable  river  is  an  indictable  offence ;  and,  moreover,  if  the  owner  of  a 
fishery,  by  improperly  keeping  or  altering  a  weir,  interferes  with  the 
passage  of  fish  up  a  river,  whether  a  public  navigable  one  or  not,  he  may 
be  liable  to  an  action  for  damages  at  the  suit  of  another  owner  pre- 
judiced thereby  {Weld  v.  Hornly,  1806,  7  East,  195;  8  E.  E.  608; 
Leconfield  v.  Lonsdale,  1870,  L.  E.  5  C.  P.  726);  and  semlle  the  rule 
is  not  confined  to  salmon  rivers,  but  would  apply  to  the  erection  of  a 
weir  in  a  river  not  frequented  by  salmon  or  other  migratory  fish.  See, 
e.g.,  as  to  trout  streams,  the  recent  case  of  Barker  v.  Faulkner,  1898> 
79  L.  T.  26. 
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As  regards  private  waters,  an  easement  to  a  weir  may  be  acquired 
therein  either  by  grant  or  prescription  from  the  other  riparian  owners, 
or  by  enjoyment,  or  by  any  means  by  which  such  rights  may  be 
constituted  {Rolle  v.  Whyte,  supra).  A  qualified  easement  under  the 
Prescription  Act  may,  it  seems,  be  acquired  by  user  for  the  time  required 
to  confer  easements  in  respect  of  water  (ibid.).  See  the  cases  cited  in 
note  8  in  Coulson  and  Forbes,  infra,  p.  231. 

There  are  numerous  provisions  in  the  Fishery  Acts  relating  to  weirs. 
See,  for  instance,  as  to  the  powers  of  the  boards  of  conservators  appointed 
under  the  Salmon  and  Freshwater  Fishery  Acts  to  issue  licenses  in 
respect  of  fishing  weirs,  28  &  29  Vict.  c.  121,  ss.  27,  33 ;  36  &  37  Vict, 
c.  71,  s.  21 ;  as  to  their  power  to  purchase  weirs,  compulsorily  or  other- 
wise, for  removal,  36  &  37  Vict.  c.  71,  s.  49 ;  as  to  the  powers  of  water- 
bailiffs  to  examine  weirs,  dams,  fishing  weirs,  etc.,  ibid.,  s.  36,  and  47  & 
48  Vict.  c.  11,  s.  3;  as  to  the  penalty  on  fishing  for  salmon  at  weirs 
without  a  licence,  28  &  29  Vict.  c.  121,  s.  36 ;  as  to  fishing  for  salmon 
near  weirs,  except  with  rod  and  line,  36  &  37  Vict.  c.  71,  s.  17 ;  and  as 
to  the  prohibitions  and  restrictions  on  using  weirs  for  taking  salmon, 
24  &  25  Vict.  c.  109,  ss.  12,  23,  27-30.    See  Fisheries. 

[Authorities. — Coulson  and  Forbes,  Law  of  Waters,  1902  ed. ;  Moore's 
Zaw  of  Fisheries,  1903  ed.,  pp.  215  et  seq.] 

Wells. — See  Water  Supply. 

Well  supplied. — With  regard  to  water  supply  where  par- 
ticulars of  sale  of  land  describe  it  as  "  well  supplied  with  water,"  it  has 
been  held  that  a  purchaser  is  entitled  to  assume  that  this  means  naturally, 
and  as  of  right  and  free  of  charge,  e.g.  by  means  of  a  spring  or  well  rising 
in  or  running  through  the  land,  and  not  merely  that  there  is  a  plentiful 
artificial  supply  of  water  to  the  land  on  payment  therefor,  e.g.  from  a 
waterworks  company  (see  per  Knight  Bruce,  L.J.,  in  Leyland  v.  llling- 
worth,  1860,  29  L.  J.  Ch.  614). 

Welsh  IVIortgage.— See  Foreclosure,  Vol.  VI.,  at  p.  154. 

Wesleyans. — See  Nonconformist. 

West  African   Colonies  and   Protectorates.— 

See  Gambia  ;  Gambia  Protectorate  ;  Gold  Coast  and  Ashanti  ;  Gold 
Coast — Northern  Territories  Protectorate;  Northern  Nigeria; 
Sierra  Leone;  Sierra  Leone  Protectorate;  Southern  Nigeria; 
Southern  Nigeria  Protectorate. 

Western  Australia.— ^rm.— Western  Australia,  one  of  the 
States  of  the  Commonwealth  of  Australia  {q.v.),  is  situated  on  the 
western  side  of  the  Australian  Continent  (of  which  it  covers  nearly 
one-third),  its  eastern  boundary  being  that  of  South  Australia  {q.v\ 
and  has  an  area  of  975,920  square  miles,  or  about  8  times  that  of  the 
United  Kingdom. 

Early  History. — The  Swan  Eiver  and  its  black  swans  was  discovered 
by  the  Dutch  in  1697,  but  no  settlement  was  made.  In  1825  a  British 
convict  settlement  was  established  at  Albany,  and  in  1826  the  New 
South  Wales  Government  partially  settled  King  George  Sound.  On 
December  5,  1828,  Kegulations  (Clark's  Colonial  Law,  p.  665),  were 
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issued  providing  for  the  colonisation  of  the  Swan  River  Settlement.  In 
May  1829  possession  of  the  territories  was  formally  taken  in  His 
Majesty's  name,  Albany  was  joined  up  with  the  Perth  district  as  the 
Swan  River  Settlement,  and  the  same  year  an  Act  (10  Geo.  iv.  c.  22) 
was  passed  providing  for  the  issue  of  Orders  in  Council  appointing 
persons  to  make  laws  for  Western  Australia.  Accordingly,  by  Order  in 
Council  of  November  1,  1830  (Clark's  Colonial  Law,  p.  671),  a  Legislative 
Council  was  established  to  make  necessary  laws  and  ordinances  and  to 
constitute  courts  and  officers  for  the  government  of  the  Colony.  This 
arrangement,  which  was  intended  only  to  continue  until  "  the  number 
of  colonists  in  the  said  settlements  increased,"  was  continued  by  a  series 
of  Acts  (5  &  6  Will.  IV.  c.  14 ;  6  &  7  Will.  iv.  c.  68 ;  1  &  2  Vict.  c.  46 ; 
4  &  5  Vict.  c.  43  ;  5  &  6  Vict.  c.  88;  7  &  8  Vict.  c.  57;  and  9  &  10 
Vict.  c.  35)  until  1849.  The  Australian  Constitution  Act,  1850, 13  &  14 
Vict.  c.  59,  made  provision  (s.  9)  for  the  establishment  by  the  legislative 
body  under  the  1829  Act  of  a  Legislative  Council,  and  pending  such 
establishment  revived  that  Act.  A  Legislative  Council  (one-third  of  the 
members  of  which  were  nominated  by  the  Crown  and  two-thirds  elected) 
was  accordingly  established  in  1850.  In  the  same  year,  on  the  petition 
of  the  Colony,  which  was  then  in  by  no  means  a  prosperous  condition,  a 
penal  settlement  was  formed,  to  which  convicts  were  continuously  sent 
out  until  1868.  In  1870,  by  Colonial  Act,  33  Vict.,  No.  13,  Represen- 
tative Government  was  established.  In  1886  the  convict  establishment 
was  handed  over  to  the  Colonial  Government. 

Constitution. — In  1890  responsible  Government  was  granted  to 
Western  Australia  under  the  provisions  of  the  Imperial  Act,  53  &  54 
Vict.  c.  26,  by  Order  in  Council  of  August  15,  1890  (St.  R.  &  0.,  Rev.  1904, 
vol.  i.,  "Australia,"  p.  61),  assenting  to  the  Colonial  Constitution  Act,  1889, 
52  &  53  Vict.,  No.  23.  By  Order  in  Council  of  October  29,  1900  {iUd., 
p.  61),  the  office  of  Governor  in  the  State  of  Western  Australia  and  its 
dependencies  in  the  Commonwealth  of  Australia  was  reconstituted.  The 
present  Constitution  dates  from  October  1890,  and  is  regulated  by  the 
Colonial  Constitution  Act,  1889,  52  Vict.,No.  23,  as  subsequently  amended. 
The  executive  authority  is  vested  in  the  Governor,  advised  by  a  Cabinet  of 
responsible  ministers.  The  Parliament  consists  of  two  houses — the  Legis- 
lative Council  and  the  Legislative  Assembly.  Up  till  July  1893  the 
Legislative  Council  was  nominated  by  the  Governor,  but  in  that  year  by 
Colonial  Act,  57  Vict.,  No.  14,  the  Legislative  Council  was  made  elective. 
By  the  Colonial  Constitution  Acts  Amendment  Act,  1899,  63  Vict.,  No. 
19,  the  Legislative  Council  consists  of  30  members,  returned  by  the 
10  electoral  districts  of  the  State,  each  district  returning  3  members. 
Members  must  be  30  years  of  age,  resident  in  the  State  for  2  years, 
natural-born  subjects,  or  naturalised  for  5  years  and  resident  in  the  State 
during  that  period,  and  are  elected  for  6  years.  The  electors  belong  to 
both  sexes,  must  have  resided  in  the  State  for  6  months,  possess  freehold 
estate  of  the  clear  value  of  £100,  or  be  householders  occupying  a  dwelling- 
house  of  the  annual  value  of  £25,  or  holders  of  a  lease  of  the  value  of 
£25  per  annum,  or  holders  of  a  lease  or  licence  from  the  Crown  of  a 
rental  of  £10,  or  have  their  names  on  the  electoral  list  of  a  Municipality 
or  Roads  Board  in  respect  of  property  of  the  annual  rateable  value  of 
£25.  Electors  are  entitled  to  vote  for  each  of  any  number  of  candidates 
but  not  exceeding  the  number  of  members  to  be  elected  for  the  province. 
The  Legislative  Assembly  consists  of  50  members,  elected  for  3  years, 
who  must  be  21  years  of  age,  have  resided  in  the  State  for  12  months, 
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be  either  natural-born  subjects  or  naturalised  for  5  years  and  resident 
in  the  State  for  2  years.  They  receive  an  annual  allowance  and  travel 
free  on  all  Government  railways.  There  are  50  electoral  districts  each 
returning  one  member,  and  electors  belong  to  both  sexes  and  must  have 
the  same  qualifications  as  electors  for  the  Legislative  Council,  except 
that  the  property  qualification  is  less,  and  that  no  member  can  be 
registered  as  a  voter  in  more  than  one  electoral  district,  and  consequently 
cannot  vote  for  more  than  one  member. 

For  comparison  with  the  Constitution  of  the  Parliaments  of  the 
other  Commonwealth  States,  and  with  tlie  electoral  franchises  thereof, 
see  article  New  South  Wales.  The  provisions  as  to  the  reservation 
of  Bills  for  His  Majesty's  pleasure,  and  as  to  the  Governor's  assent 
or  dissent  to  Bills  and  their  subsequent  disallowance  by  Order  in 
Council  (which  are  common  to  all  the  six  States),  are  described  in 
that  same  article. 

Local  Government.  —  Under  the  Municipal  Institutions  Act,  1900, 
as  amended  by  the  Act  of  1904,  the  municipal  councils  in  towns  not 
having  more  than  1000  inhabitants  consist  of  a  mayor  and  6  councillors; 
in  towns  with  a  population  of  1000  and  not  more  than  5000  inhabi- 
tants, of  a  mayor  and  9  councillors ;  and  in  towns  with  a  population  of 
over  5000  persons  of  a  mayor  and  12  councillors.  The  mayor  and 
councillors  are  elected  for  3  years  by  all  the  ratepayers.  Amongst  the 
powers  of  the  councillors  are  the  right  to  levy  rates,  borrow  money  for 
certain  purposes,  and  issue  licences. 

Laws.  —  The  laws  of  the  State  are  English  in  their  origin.  A 
revised  edition  of  the  laws  of  the  State  was  published  in  3  volumes, 
with  an  index,  in  1896,  containing  all  the  laws  in  force  up  to  the  end  of 
1895.     An  annual  volume  is  published  periodically. 

Certain  Imperial  Statutes  conferring  powers  on  the  legislature 
of  Western  Australia,  in  common  with  the  other  Commonwealth 
States,  are  referred  to  in  the  article  New  South  Wales  (sub-heading 
Laws)  (q.v.). 

Courts  of  Law. — The  Civil  Court  of  Western  Australia  was  estab- 
lished by  Colonial  Law,  2  Will,  iv..  No.  1.  The  Supreme  Court  of  the 
State  was  established  by  Ordinance,  24  Vict.,  No.  15,  and  is  now  regu- 
lated by  the  Supreme  Court  Act,  1880,  44  Vict.,  No.  10,  as  subsequently 
amended.  The  Supreme  Court  is  constituted  by  a  Chief  Justice  and 
3  Puisne  Judges,  and  appeals  lie  to  it  from  inferior  Courts.  Appeals 
from  the  Supreme  Court  lie  to  the  (Federal)  High  Court  of  Australia. 
Formerly  an  appeal  lay  from  the  Supreme  Court  of  Western  Australia 
direct  to  His  Majesty  in  Council  and  was  regulated  by  Order  in  Council 
of  October  11,  1861  {Hid.,  vol.  vi.,  "Judicial  Committee,"  p.  93),  but  as 
stated  in  the  article  Australia  this  right  of  appeal  has  been  taken 
away  by  the  Commonwealth  Judiciary  Act,  1903.  There  are  also  local 
Courts  and  magistrates'  Courts  from  which  appeals  lie  to  the  Supreme 
Court. 

Application  of  Lmperial  Acts. — The  Imperial  Acts  relating  to  the 
constitution  of  the  State,  and  those  conferring  express  legislative 
powers  on  the  Parliament,  are  referred  to  above.  Western  Australia, 
as  all  the  other  Commonwealth  States  and  New  Zealand,  was  a  party 
to  the  agreement  for  increasing  the  naval  force  for  the  protection  of  the 
floating  trade  in  Australasian  waters  (51  &  52  Vict.  c.  32). 

It  remains  to  notice  various  Orders  in  Council  which,  under 
statutory  Imperial  Acts,  have  been  applied  to  Western  Australia. 
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By  Order  in  Council  of  February  8,  1896  (St.  R  &  0.,  Eev.  1904, 
vol.  ii.,  "  Coin,"  p.  32)  assent  was  given  to  a  Colonial  Bill  for  the 
establishment  of  a  branch  of  the  Royal  Mint  at  Perth  in  Western 
Australia,  and  by  Order  in  Council  and  Proclamation  of  October  13, 
1897,  {ibid.,  p.  34)  the  Perth  Branch  Mint  was  established  as  from  July 
8,  1898,  and  gold  coins  coined  thereat  were  declared  to  be  legal  tender 
as  if  coined  and  issued  in  England.  On  August  1,  1896,  the  Imperial 
Coinage  Acts  were  applied  to  Western  Australia  by  the  same  Order  in 
Council  {ibid.,  "  Coin,  Colonies,"  p.  28)  as  applied  them  to  the  other 
Commonwealth  States  and  to  New  Zealand. 

Probates  granted  in  Western  Australia  are  recognised  by  the  home 
Courts  {ibid.,  vol.  i.,  "  Administration,"  p.  2),  and  property  paying  duties 
there  is  exempted  from  payment  over  again  under  Sir  W.  Harcourt's 
Einance  Act  {ibid.,  vol.  iv.,  "Death  Duties,"  pp.  5,  10). 

By  Order  in  Council  of  February  2,  1895,  {ibid.,  vol.  ii., "  Copyright," 
p.  31)  the  Vienna  Copyright  Convention  was  applied  to  Western 
Australia,  and  by  Order  in  Council  of  March  26, 1907  (St.  R  &  0.,  1907, 
p.  773),  repealing  former  Orders  in  Council,  the  provisions  of  46  &  47  Vict, 
c.  57,  s.  103  (now  replaced  by  7  Edw.  vii.  c.  29,  s.  91)  as  to  patents, 
trade-marks,  and  copyright  in  designs  have  been  applied  to  the  whole 
Commonwealth  of  Australia. 

As  to  extradition,  the  Commonwealth  Extradition  Act,  1903,  has 
been  incorporated  with  the  Imperial  Extradition  Acts  (St.  R  &  0., 
1904,  p.  250),  and  by  Order  in  Council  of  August  23,  1883  (St.  R  &  0., 
Eev.  1904,  vol.  v.,  "Fugitive  Criminal,"  p.  324),  for  the  purpose  of 
inter-colonial  backing  of  warrants  Western  Australia  has  been  grouped 
with  the  other  States  of  the  Commonwealth  under  Part  II.  of  the 
Fugitive  Offenders  Act,  1881. 

By  Order  in  Council  of  February  8,  1890  {ibid.,  vol.  xi.,  "  Solicitor, 
Colonies,"  p.  8),  the  Colonial  Attorneys  Relief  Acts,  1857  to  1884,  have 
been  applied  to  Western  Australia. 

By  Order  in  Council  of  July  15,  1881  {ibid.,  vol.  v.,  "Fortifications, 
Colonies,"  p.  18),  certain  fortifications,  etc.,  in  Western  Australia  were 
transferred  to  the  Governor  of  the  Colony ;  and  by  Order  in  Council 
of  August  5,  1892  {ibid.,  vol.  x.,  "Post  Office,"  p.  104),  the  Mail  Ships 
Act,  1891,  has  been  applied  to  Western  Australia  as  regards  the  French 
Convention. 

By  Order  in  Council  of  February  11,  1907  (St.  R  &  O.,  1907,  p.  Ill), 
the  Colonial  Officers  (Leave  of  Absence)  Act,  1894,  has  been  applied  to 
the  whole  Commonwealth  of  Australia. 

It  is  to  be  noted  that  Western  Australia  is  the  only  one  of  the  Com- 
monwealth States  which  has  not  availed  itself  of  the  provisions  of 
the  Merchant  Shipping  Acts  for  reciprocal  arrangements  under  Orders 
in  Council. 

[See  Colonial  Office  List ;  Statesman's  Year  Book ;  Statutes  of 
Western  Australia.] 

West  Indies. — Each  separate  Colonial  Government  in  the 
West  Indies  is  dealt  with  in  a  separate  article ;  see  Bahamas  ;  Bar- 
bados ;  British  Honduras  ;  Grenada  ;  Jamaica  ;  Leeward  Islands  ; 
St.  Lucia;  St.  Vincent;  Trinidad  and  Tobago;  and  Windward 
Islands. 

Westminster. — See  London  County. 


WESTMINSTER,  STATUTES  OF  649 

Westminster,  Statutes  of.— Of  the  many  important 
statutes  which  have  justly  rendered  the  reign  of  Edw.  i.  famous  in  the 
history  of  EngHsh  law,  perhaps  the  best  known  are  the  three  Statutes 
of  Westminster.  At  that  period  a  statute  signified  the  legislation  of 
a  session,  all  the  Acts  passed  in  it  being  chapters  of  the  entire  statute. 
Thus  the  Statute  of  Westminster  the  Eirst,  3  Edw.  i.  1275,  contains 
51  chapters ;  the  Statute  of  Westminster  the  Second,  13  Edw.  i.  1285, 
consists  of  50  chapters ;  while  the  Statute  of  Westminster  the  Third, 
18  Edw.  I.  1290,  is  made  up  of  3  chapters.  At  the  present  time 
a  statute  means  simply  one  chapter  of  legislation,  or,  in  other  words, 
an  Act  of  Parliament  {vide  Mozeley  and  Whiteley's  Law  Diet.,  tit. 
"  Statute  "). 

I.  The  Statute  of  Westminster  the  First. — This  statute  contained  a 
number  of  miscellaneous  amendments  in  the  civil  and  criminal  law  of 
the  country,  which,  though  no  longer  extant  in  the  form  in  which  they 
were  passed,  are  the  groundwork  of,  and  incorporated  with,  much  of 
our  common  law.  Among  other  things,  it  provided  for  the  protection 
of  church  property  from  unlawful  encroachments,  and  abuse  of  the 
hospitality  of  religious  houses;  amended  the  law  relating  to  wrecks; 
declared  that  all  elections  should  be  free  and  undisturbed ;  put  a 
restraint  on  purveyances  by  the  King's  officers,  and  on  the  demanding 
of  excessive  tolls  in  towns ;  corrected  the  abuses  of  feudal  tenures  in 
respect  of  wardship  and  the  taking  of  aids ;  further  amended  the  law 
as  to  the  levying  of  distresses ;  re-enacted  the  chapter  of  Magna  Carta 
requiring  amerciaments  to  be  reasonable ;  restrained  the  power  of  the 
King's  escheator  and  other  officers;  and  amended  the  criminal  law 
and  procedure  in  a  variety  of  more  or  less  important  respects. 

Of  the  51  chapters  composing  this  statute,  the  preamble  and  chapters 
v.,  vi.,  xvi.,  XXV.,  xxvi.,  xxviii.,  xxix.,  xxxi.  and  1.  still  in  parts  remain  unre- 
pealed, embracing  such  important  subjects  as  freedom  of  elections,  the 
imposition  of  reasonable  amerciaments,  restrictions  on  the  right  of  dis- 
tress, champerty,  and  extortion  by  the  King's  officers,  maintenance  by 
officers  of  Courts,  deceits  by  pleaders,  and  the  taking  of  excessive  tolls 
in  market  towns  (see  Revised  Statutes,  vol.  i.  pp.  9-16). 

II.  The  Statute  of  Westminster  the  Second. — The  most  important 
chapter  of  this  statute  is  the  first,  commonly  called  the  Statute  Be  Bonis 
Conditionalibus,  which  practically  originated  the  law  of  entails.  It 
provided  that  conditional  gifts  of  land,  e.g.  to  B.  and  the  heirs  of  his 
body,  should  be  construed  strictly  in  accordance  with  the  expressed  will 
of  the  donor,  so  that  such  gifts  should  not,  as  theretofore,  be  considered 
as  conditional  gifts  of  the  fee  simple,  that  is,  conditional  only  on  the 
birth  of  issue  of  the  donee ;  but  that  the  land  should,  notwithstanding 
any  alienation  by  the  donee,  go  to  his  issue,  or,  failing  the  issue,  should 
revert  to  the  donor  or  his  heirs.  See,  for  a  fuller  account  of  this  statute 
and  its  operation.  Estates  of  Inheritance. 

The  remainder  of  the  Statute  of  Westminster  the  Second  consisted  of 
provisions  for  improving  the  administration  of  justice,  that  is,  as  con- 
cerned the  jurisdiction  of  Courts  and  the  course  of  procedure.  It  dealt 
(inter  alia)  with  the  regulation  of  the  eyre,  the  appointment  of  attorneys, 
justices  of  nisi  prius  and  gaol  delivery,  replevin,  accountants,  waste, 
execution  of  process,  essoins,  execution  by  elegit,  bills  of  exceptions,  scire 
facias,  real  actions,  advowsons,  writs  in  consimili  casu,  wards,  and  some 
points  in  the  criminal  law,  especially  that  of  rape.  For  a  detailed  account 
of  these  chapters,  most  of  which  are  now  either  repealed  or  obsolete,  see 
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Reeves,  History  of  English  Law,  vol.  ii.  ch.  x.,  pp.  74-121 ;  and  see  Revised 
Statutes,  vol.  i.  pp.  17-36. 

III.  Statute  of  Westminster  the  Third. — This  statute  contains  three 
chapters,  the  first  being  the  enactment  generally  known  as  Quia  jEmptores, 
from  the  opening  words  of  the  preamble.  This  Act  prohibited,  in  effect, 
the  practice  of  subinfeudation,  by  providing  that  while  it  should  be 
lawful  for  every  freeman  to  sell  his  land  or  any  part  of  it,  the  feoffee 
should  hold  the  same  of  the  chief  lord  by  the  same  services  and  customs 
by  which  the  feoffer  before  held  it.  Chapter  ii.  of  this  statute  was 
explanatory  of  chap.  i.  {Quia  Emptores),  merely  directing  that  if  a  tenant 
sold  part  only  of  his  land  the  services  were  to  be  apportioned ;  while 
chap  iii.  declared  that  the  Act  was  not  to  be  taken  to  authorise  the 
purchase  of  land  in  mortmain,  and  that  it  should  only  extend  to  lands 
sold  to  be  holden  in  fee  simple. 

The  object  of  the  Statute  of  Quia  Emptoi^es  was  to  declare  that  every 
alienation  in  fee  simple,  whether  of  whole  or  part,  should  have  the  effect 
simply  of  substituting  the  alienee  for  the  alienor,  and  making  him  subject 
to  all  the  obligations  under  which  he  held  the  land  of  his  lord.  The 
important  part  played  by  this  statute  in  the  development  of  the  law 
relating  to  the  transfer  of  freehold  land  is  well  shown  in  the  following 
passage : — 

"From  this  time  forward  every  alienation  of  land  in  fee  simple 
presents  the  characteristics  of  a  complete  out-and-out  transfer,  the 
transferee  stepping,  for  all  purposes,  into  the  place  of  the  transferror. 
Gradually,  by  successive  alienations,  the  tie  between  the  chief  lord 
and  the  freeholder  becomes  weakened,"  until  at  length,  "  when  all  the 
valuable  incidents  attaching  to  knight  service  were  abolished,  and  the 
tenure  itself  converted  into  socage  by  the  statute  of  Charles  (12  Car.  ii. 
c.  24),  the  relation  between  the  freeholder  and  his  lord  fell  into 
abeyance,  and  the  freeholder  became,  for  all  practical  purposes,  owner 
of  the  soil "  (Digby,  History  of  the  Law  of  Beat  Property,  3rd  ed.,  ch.  iv. 
p.  191). 

[Authorities. — Reeves,  History  of  English  Law,  vol.  ii.  ch.  ix.  pp.  22-51, 
ch.  X.  pp.  74-121 ;  Digby,  History  of  the  Law  of  Real  Property,  3rd  ed., 
ch.  iv.  ss.  3-5.] 

Westmoreland,  Shrievalty  of.— The  office  of  Sheriff 

of  Westmoreland  was  hereditary  until  1850.  It  had  been  originally 
granted  by  King  John  to  Robert  de  Veteripont  and  his  heirs,  and  by 
various  assignments  or  conveyances  had  ultimately  become  vested  in 
the  family  of  the  Earl  of  Thanet  (see  preamble  to  13  &  14  Vict.  c.  30). 
On  the  death  of  Henry,  Earl  of  Thanet,  in  1849,  without  issue,  disputes 
arose  as  to  the  devolution  of  the  shrievalty ;  and  in  order  to  remove 
all  difficulties  that  Act  abolished  hereditary  claims  and  titles  to  the 
office,  and  vested  the  appointment  in  the  Crown  as  in  other  countries, 
and  applied  the  provisions  of  3  »&  4  Will.  iv.  c.  99,  relating  to  sheriffs, 
to  the  sheriffs  of  Westmoreland  (s.  2). 

Up  to  the  year  1887,  however,  the  sheriff  of  that  county  continued 
to  occupy  a  somewhat  special  position,  for  instance  with  regard  to  the 
transmission  of  his  accounts  (see  3  &  4  Will.  IV.  c.  99,  s.  9).  But  this 
peculiarity  was  removed  by  the  Sheriffs  Act,  1887,  50  &  51  Vict.  c.  55, 
by  which  the  general  law  relating  to  sheriffs  was  extended  to  the  county 
of  Westmoreland.     See  s.  31. 

It  was  a  peculiarity  of  this  shrievalty,  while  hereditary,  that  it 
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descended  to  females  as  well  as  males.  According  to  Coke,  Ann, 
Countess  of  Pembroke,  held  the  office,  and  exercised  it  in  person,  and 
sat  with  the  judges  on  the  bench  at  the  assizes  at  Appleby  (Co.  Litt. 
326a). 

Whale. — A  whale  is  one  of  the  Royal  fish,  as  to  which  see  Fish, 
Royal. 

Wharf;  Wharfinger. — By  sec.  492  of  the  Merchant 
Shipping  Act,  1895,  57  &  58  Vict.  c.  60,  the  expression  "wharf" 
includes  all  wharves,  quays,  docks  and  premises  in  or  upon  which  any 
goods,  when  landed  from  ships,  may  be  lawfully  placed,  and  "  wharfinger  " 
means  the  occupier  of  a  wharf,  as  already  defined. 

An  owner  of  a  wharf  has  a  right  to  moor  ships  alongside  it,  for  the 
purpose  of  discharging,  although  the  ship  overlaps  the  wharf  and  extends 
in  front  of  property  belonging  to  an  adjoining  owner,  but  not  so  as  to 
interfere  with  the  access  to  and  exit  from  such  property  if  used  as  a 
wharf  or  dock  {Original  Hartlepool  Collieries  Co.  v.  Gibh,  1877,  5  Ch.  D. 
713);  and  when  access  is  required  by  a  neighbour  the  obstructing  vessel 
must  be  moved  at  once  {Land  Securities  Co.  v.  Commercial  Gas  Co.,  1902, 
18  T.  L.  R.  405);  cp.  also  Lowdens  v.  Keaveney,  1903,  67  J.  P.  378.  A 
wharfinger  who  invites  ships  to  come  alongside  his  wharf  in  order  to 
load  or  discharge,  although  he  does  not  own  the  bed  of  the  river,  must 
take  reasonable  care  to  prevent  danger  to  people  using  the  wharf,  and 
must  either  make  the  berth  next  to  it  good,  or  must  warn  persons  that 
he  has  not  taken  steps  to  make  it  good ;  for  his  invitation  amounts  to  a 
representation  that  he  has  taken  reasonable  care  to  ascertain  that  the 
berth  adjoining  the  wharf  is  in  such  a  condition  as  not  to  cause  injury 
to  the  ship  {The  Moorcock,  1889,  14  P.  D.  64,  69 ;  Butler  v.  M'Alpine, 
[1904]  2  Ir.  R.  445 ;  but  see  also  Parker  v.  Plomesgate  Rural  District 
Council,  1904,  9  Com.  Cas.  107).  But  if  wharfingers  provide  a  perfectly 
proper  berth,  they  are  not  liable  for  the  damage  done  to  a  steamer 
which  grounds  in  a  river  owing  to  want  of  depth  of  water  while  coming 
to  the  wharf  {The  Calliope,  [1891]  A.  C.  11).  See  also  Abbott's  Merchant 
Shipping,  1901  ed.,  pp.  955  et  seq. 

A  wharfinger,  as  a  warehouseman,  has  an  insurable  interest  in  goods 
placed  in  his  custody,  and  can  insure  them,  not  only  to  the  extent  of 
his  lien  upon  them,  but  to  the  full  value  of  the  goods  (  Waters  v.  Monarch 
Fire  and  Life  Assurance  Co.,  1856,  5  El.  &  Bl.  870).  And  he  has  a  lien 
on  the  goods  for  his  charges  in  respect  of  their  safe  custody  {Naylor  v. 
Mangles,  1794,  1  Esp.  109 ;  5  R.  R.  722 ;  Spears  v.  Hartly,  1800,  3  iUd. 
81 ;  Moet  v.  Pickering,  1878,  8  Ch.  L).  372),  in  whomsoever  the  property 
may  be  if  he  holds  it  in  good  faith. 

For  some  purposes  goods  at  a  wharf  are  treated  as  if  they  were  on 
board  ship,  e.g.  in  contracts  of  affreightment.  Thus,  with  regard  to  goods 
landed  at  a  wharf  or  warehouse,  statutory  provision  is  now  made  for  the 
shipowner  retaining  his  lien  upon  them  for  freight  (see  Cakgo);  and 
where  a  shipowner  deposits  cargo  with  a  warehouseman  under  the 
Merchant  Shipping  Act  subject  to  a  stop  for  freight,  and  the  consignee 
deposits  the  freight  with  the  warehouseman  and  takes  delivery  of  the 
goods  from  him,  no  contract  by  the  consignee  to  be  personally  liable  for 
the  freight  is  to  be  inferred  from  his  acceptance  of  the  goods,  and  there 
is  no  such  personal  liability  imposed  by  the  Act ;  and  a  consignee  who 
is  so  named  in  the  bill  of  lading,,  but  has  no  property  in  the  goods,  and 
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takes  delivery  only  as  agent  for  the  owner,  cannot  be  sued  for  the 
freight  (Furness  v.  White,  [1895]  A.  C.  80).  Where  consignees  as 
agents  for  shippers  have  deposited  the  freight  with  a  notice  to  retain  it 
under  sec.  496  of  the  Act  of  1894,  there  is  jurisdiction  under  R.  S.  C, 
Order  xvi.  r.  11,  to  join  the  shippers  of  the  cargo  as  defendants  in  any 
action  by  the  shipowners  for  the  freight  in  order  that  they  may  counter- 
claim for  short  delivery  and  injury  to  the  cargo  {Montgoynery  v.  Foy, 
Morgmi  &  Co.,  [1895]  2  Q.  B.  321).  Where  the  master  of  a  ship  receives 
goods  at  a  wharf,  or  where,  according  to  custom,  goods  going  coastwise 
have  been  delivered  to  a  mate  of  the  vessel  on  the  wharf,  the  ship  is 
responsible  for  them  whether  they  reach  her  or  not  (Cobban  v.  Dovme, 
1803,  5  Esp.  41 ;  8  R.  R.  825 ;  but  this  case  can  only  be  held  to  refer  to 
the  Port  of  London  or  to  any  other  port  where  a  similar  custom  is  proved). 

"  Sufferance  wharves  "  are  wharves  appointed  by  the  Commissioners 
of  Customs  for  landing  goods ;  see  Customs. 

As  to  the  responsibilities  of  harbour  authorities  who  exact  dues  for 
ships  coming  to  wharves  within  the  limits  of  their  jurisdiction  with 
respect  to  keep  the  way  safe,  see  Bede  SS.  Co.  v.  Wear  River  Commis- 
sioners, [1907]  1  K.  B.  310 ;  SS.  Fulwood  v.  Dumfries  Harbour  Com- 
missioners, [1907]  S.  C.  456,  Ct.  of  Sess. ;  Mackenzie  v.  Stornoway  Pier  and 
Harbour  Commission,  [1907]  S.  C.  435,  Ct.  of  Sess. 

[Authorities. — Abbott,  cit.  supra ;  Temperley  and  Moore's  Merchant 
Shipping  Acts,  1907  ed. 

Whatever  remains. — As  to  the  meaning  of  a  gift  by  will 
of  "  whatever  remains,"  or  "  whatever  is  left "  at  the  decease  of  a  prior 
legatee,  see  cases  collected  in  1  Jarman  on  Wills,  5th  ed,,  1893,  pp.  333  et 
seq.  And  see  further  as  to  the  interpretation  of  the  phrases  "  whatever 
remains,"  "  what  remains,"  "  what  remains  undisposed  of,"  Constable  v. 
Bull,  1849,  18  L.  J.  Ch.  302;  In  re  Pounder,  1887,  56  L.  J.  Ch.  113. 

See  Will,  Judicial  Glossary,  s.v.  "  Remain." 

What  is  Left. — See  Will,  Judicial  Glossary. 
Whatsoever. — See  Will,  Judicial  Glossary. 
When. — See  Will,  Judicial  Glossary,  s.v.  "When." 

Whereas. — This  is  an  introductory  and  explanatory  word  used 
in  Acts  of  Parliament,  deeds,  and  other  documents.  It  prefaces  a  recital 
or  statement  of  fact  as  a  reason  for  the  enacting  or  operative  part  of  the 
statute  or  deed,  or  else  is  merely  explanatory  of  such  part.  If  the  word 
whereas  is  so  used  in  a  deed  as  to  make  it  senseless  or  repugnant,  it 
may  be  rejected  as  impertinent,  and  will  not  vitiate  the  deed  (Piatt  on 
Covenants,  p.  35). 

A  recital  may  amount  to  a  covenant  (ibid.,  p.  33). 

Whereupon. — This  word, apart  from  its  relative  sense,  appears 
to  differ  from  "  thereupon  "  in  this  respect,  that  it  simply  confers  a  right 
but  involves  no  idea  of  time,  whereas  "  thereupon  "  is  virtually  equivalent 
to  "  immediately."  See  the  meaning  of  both  words  discussed  in  Burslem 
v.  Attenborough,  1873,  42  L.  J.  C.  P.  102.  See  Stroud,  Judicial  Diet.,  tit. 
"  Thereupon." 

Which. — The  word  "which"  has  been  construed  to  mean  "as" 
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in  a  will  where  the  following  language  occurred,  namely,  "  such  sums 
of  money,  which  I  have  already  advanced"  (see  Whately  v.  Spooner, 
1857,  3  Kay  &  J.,  at  p.  547;  69  E.  E.  1224,  where  Vice-Chancellor 
Sir  W.  Page  Wood,  said  "which"  was  often  used  in  this  manner  in 
early  English  writers). 

Whipping'. — It  was  never  lawful  to  administer  whipping  except 
under  order  of  a  Court  of  law,  or  in  the  case  of  employers  or  parents  or 
persons  in  loco  parentis. 

1.  The  right  of  parents  and  others  to  inflict  whipping  on  children 
and  servants  has  been  considered  under  Chastisement,  Vol.  III.  p.  19. 

2.  Whipping  under  order  of  a  Court  was  a  lawful  punishment  at 
common  law  for  misdemeanor,  and  was  unaffected  by  the  declaration  in 
the  Bill  of  Eights.  But  in  practice  it  is  never  now  inflicted  except 
under  the  authority  of  statute,  which  usually  limits  the  number  of 
strokes. 

Women  as  well  as  men  could  be  whipped  until  1820,  when  the 
whipping  of  women  was  forbidden,  and  other  punishments  were 
substituted  (1  Geo.  iv.  c.  57). 

The  flogging  or  whipping  of  adult  males  is  authorised  by  several 
statutes — 

(a)  For  certain  offences  against  the  Knackers  Act,  1786,  26  Geo.  iii. 
c.  71,  ss.  8,  9. 

(j))  In  the  case  of  incorrigible  rogues  (5  Geo.  iv,  c.  83,  s.  10).  The 
sentence  of  whipping  may  be  appealed  against  under  7  Edw.  vii.  c.  23, 
s.  20  (2). 

(c)  For  discharging  firearms  at,  or  throwing  or  using  any  matter  or  sub- 
stance or  any  offensive  weapon  with  intent  to  injure  or  alarm,  the  Sovereign 
(5  &  6  Vict.  c.  51,  s.  2). 

{d)  For  offences  against  sec.  21  of  the  Offences  Against  the  Person  Act, 
1861,  sec.  43  of  the  Larceny  Acts,  1861,  i.e.  robbery  or  assault  with  intent 
to  rob  by  a  person  armed  with  an  offensive  weapon  or  instrument ;  robbery 
by  a  gang,  or  assault  by  a  gang,  with  intent  to  rob ;  robbery  with  violence, 
and  attempts  to  choke,  etc.,  any  person  with  intent  to  commit  or  facilitate 
the  commission  of  any  felony. 

In  case  {d)  the  limits  of  punishment  and  the  mode  of  prescribing 
and  carrying  it  out  are  defined  (26  &  27  Vict.  c.  44). 
The  whipping  of  males  under  sixteen  is  authorised — 

{a)  In  the  cases  above  stated. 

(h)  Under  the  Larceny  Act,  1861,  24  &  25  Vict.  c.  96,  ss.  4,  7,  8,  9,  12, 
13,  16,  44,  47,  68,  74,  91,  95,  119;  Mahcious  Damage  Act,  1861,  24  &  25 
Vict.  c.  97,  ss.  1-10,  14-23,  26-33,  35,  39,  42-48,  50,  54,  75;  and  the  Offences 
Against  the  Person  Act,  1861,  24  &  25  Vict.  c.  100,  ss.  16,  28,  29,  30,  32,  64, 
70;  and  sec.  4  of  the  Criminal  Law  Amendment  Act,  1885,  48  &  49  Vict. 
c.  69). 

(c)  The  Children  Act,  1908  (8  Edw.  vii.  c.  67),  does  not  add  to  or  take 
from  the  cases  in  which  youthful  offenders  may  be  whipped  (see  s.  107). 

A  Court  of  summary  jurisdiction,  when  it  can  act  under  these  statutes, 
must  specify  in  the  conviction  the  number  of  strokes  and  the  instrument 
to  be  used. 

A  similar  provision  is  made  as  to  Courts  in  which  a  conviction  on 
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indictment  takes  place  (24  &  25  Vict.  c.  96,  s.  119 ;  24  &  25  Vict.  c.  97, 
s.  75  ;  24  &  25  Vict.  c.  100,  s.  70). 

Not  more  than  one  whipping  may  be  ordered  by  a  Court  of  summary 
jurisdiction  for  the  same  offence  (25  &  26  Vict.  c.  18). 

In  the  case  of  offenders  over  sixteen  convicted  of  robbery  with 
violence,  etc.,  more  than  one  whipping  may  be  ordered  (26  &  27  Vict, 
c.  44). 

The  whipping  of  male  children,  i.e.  of  males  over  seven  and  under 
fourteen  by  order  of  a  Court  of  summary  jurisdiction  is  permitted  on 
summary  conviction  of  an  indictable  offence  under  the  Summary  Juris- 
diction Acts,  1879  and  1899,  42  &  43  Vict.  c.  49,  ss.  10  (1)  {d),  49 ; 
62  &  63  Vict.  c.  22.  The  whipping  must  be  not  over  six  strokes  of  a 
birch  rod,  inflicted  privately  by  a  police  constable  in  the  presence  of 
a  superior  officer,  and  of  the  parent  or  guardian  if  he  desires  it  (25  &  26 
Vict.  c.  18 ;  42  &  43  Vict.  c.  49,  s.  10 ;  8  Edw.  vii.  c.  67,  ss.  128  (1), 
134(3)). 

All  statutes  authorising  a  Court  of  summary  jurisdiction  to  order 
whipping  on  non-payment  of  a  fine  are  repealed  (47  &  48  Vict.  c.  43, 
s.  3). 

Flogging  for  Offences  Committed  in  Prison. — By  the  Convict  Prisons 
Act,  1864,  27  &  28  Vict.  c.  47,  s.  3,  power  is  given  to  order  the  flogging 
of  prisoners  in  convict  prisons  under  order  of  justices  specially  nominated 
by  a  Secretary  of  State. 

Under  the  Prisons  Act,  1898,  61  &  62  Vict.  c.  41,  s.  5,  prison  rules 
may  not  authorise  the  infliction  of  corporal  punishment  {a)  except  in 
the  case  of  a  prisoner  under  sentence  of  penal  servitude,  or  convicted  of 
felony,  or  sentenced  to  hard  labour ;  nor  (h)  except  for  mutiny,  or  incite- 
ment to  mutiny,  or  gross  personal  violence  to  an  officer  or  servant  of  the 
prison ;  nor  (c)  except  by  order  of  the  board  of  visitors  or  visiting  com- 
mittee of  the  prison  after  inquiry  on  oath  specially  held  by  them  for  the 
purpose,  and  consisting  of  not  less  than  three  persons,  two  of  them  being 
justices  of  the  peace.  The  Secretary  of  State  may  appoint  a  police 
magistrate  or  stipendiary  magistrate  to  act  and  have  the  powers  of  such 
board  or  committee.  And  an  order  for  corporal  punishment  may  not 
be  carried  out  until  confirmed  by  a  Secretary  of  State,  who  is  to  be 
furnished  with  notes  of  the  evidence,  and  a  copy  of  the  sentence  and 
the  grounds  on  which  it  was  passed.  The  reports  are  to  be  included  in 
the  annual  report  of  the  Prison  Commissioners. 

This  enactment,  which  applies  both  to  local  and  convict  prisons,  takes 
the  place  of  clauses  58,  60,  in  the  schedule  to  the  Prisons  Act,  1865, 
28  &  29  Vict.  c.  126,  and  seems,  to  a  great  extent,  to  supersede  27  &  28 
Vict.  c.  47,  s.  3. 

The  rules  in  force  as  to  punishments  of  prisoners  in  convict  and 
local  prisons  are  contained  in  St.  R.  &  O.,  1899,  Nos.  321,  322. 

Under  sec.  53  (11)  of  the  Naval  Discipline  Act,  29  &  30  Vict.  c.  109, 
flogging  is  permitted,  except  of  officers.  Petty  or  non-commissioned 
officers  can  be  flogged  only  for  mutiny,  and  the  maximum  sentence  is 
forty-eight  lashes. 

As  to  corporal  punishment  in  naval  prisons,  see  Naval  Prison  Eules, 
1900  (St.  R.  &  0.,  1900,  No.  3391). 

Flogging  of  persons  under  military  law  for  breaches  of  discipline  is 
now  prohibited  (44  &  45  Vict.  c.  58,  s.  44).  But  it  may  be  inflicted  on 
such  persons  when  in  a  military  prison  under  sentence  (44  &  45  Vict. 
c.  58,  s.  133  (2));  and  the  Military  Prison  Eules,  1899  (St.  R.  &  0.,  1900, 
No.  301),  restrict  corporal  punishment  to  the  offences  specified  in  the 
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Act  of  1898,  and  regulate  the  inquiry  to  be  held  before  ordering  punish- 
ment (r.  152). 

Whirligig". — By  sec,  36  of  the  Public  Health  Acts  Amendment 
Act,  1890,  urban  authorities  are  empowered  to  make  by-laws  for  the 
prevention  of  danger  from  whirligigs  and  swings,  where  such  whirligigs 
and  swings  are  driven  by  steam  power.  Steam  roundabouts  or  merry- 
go-rounds  are  included  in  this  term.  By-laws  as  to  buildings  do  not 
apply  to  erections  of  the  kind  above  mentioned,  which  are  not  build- 
ings within  the  meaning  of  the  Metropolitan  Building  Act  (see  Hall 
v.  Smallpiece,  1890,  59  L.  J.  M.  C.  97). 

Rural  authorities  cannot  adopt  the  above  section  except  in  pur- 
suance of  urban  powers.  See  Public  Health  Acts  Amendment,  Act, 
1890,  ss.  5,  50 ;  Lumley's  Public  Health  Acts,  5th  ed.,  p.  588. 

Whitcfriars. — The  precinct  or  liberty  of  Whitefriars  was 
bounded  by  Fleet  Street,  the  Thames,  the  Temple  walls,  and  Water 
Lane.  It  was  originally  the  habitation  of  the  religious  order  of  White- 
friars, whose  church  here  was  founded  in  1241  by  Sir  Richard  Gray. 
It  was  therefore,  in  common  with  other  religious  precincts  in  pre- 
Reformation  times,  a  place  of  sanctuary.  After  the  Dissolution  of  the 
Monasteries  these  privileges  of  sanctuary  were  continued,  and  in  1608 
were  confirmed  and  enlarged  by  royal  charter.  It  was  then  a  place  in 
which  debtors  were  privileged  from  arrest,  but  it  afforded  also  a  hiding- 
place  to  cheats,  false  witnesses,  forgers,  highwaymen,  and  other  loose 
characters,  who  here  openly  resisted  the  execution  of  legal  process.  The 
scandal  of  such  a  place  in  immediate  proximity  to  the  Temple  at  length 
led  to  an  Act  of  Parliament,  8  &  9  Will.  iii.  (1697),  c.  27,  by  which  the 
privilege  claimed  by  this  and  other  similar  places  was  abolished.  See 
sec.  15  of  that  Act. 

A  particular  portion  of  Whitefriars,  namely.  Ram  Alley,  Mitre 
Court,  and  a  lane  called  Lombard  Street,  was  popularly  known  as 
Alsatia,  a  name  assumed  to  have  been  suggested  by  the  lawless  and 
turbulent  German  borderland.  See  Wheatley  and  Cunningham's  London, 
Past  and  Present,  tits.  "  Alsatia,"  "  Whitefriars." 

For  a  picturesque  account  of  Alsatia,  see  Sir  Walter  Scott's  Fortunes 
of  Nigel. 

White  Lead  Works. — See  Factories  and  Workshops, 
Vol.  v.,  at  p.  686. 

White  Meats. — Milk,  butter,  cheese,  eggs,  and  any  composition 
.  of  them  were  anciently  called  white  meats,  and,  like  flesh,  were  for- 
bidden to  be  eaten  in  Lent.     But  in  1543  King  Henry  viii.  published  a 
proclamation  allowing  the  eating  of  white  meats  in  Lent  (Anno  Reg.  34 ; 
Cowell,  Law  Diet). 

White  Rents. — See  Reditus  albi. 

White  Spurs. — A  species  of  esquires.  The  term  is  thus 
explained  in  Spelman's  Glossary.  He  describes  esquires  as  created  by 
a  prince,  either  by  writing,  or  by  symbol,  or  by  gift.  Synibolo  quum 
collum  ergo  alicujus  sigmatico  (hoc  est  torque  ex  S.S.  con/ecto)  adornaverit 
cunive  argentatis  calcaribus  donaverit.  Tales  in  Occidentali  Anglice  Plaga, 
"  Wliite-spurres,"  dicti  sunt ;  Spelman,  Glossary,  p.  43,  tit.  "  Armiger." 
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Whitsuntide. — The  legal  signification  of  Whitsuntide  is  as 
follows : — 

1.  In  the  Supreme  Court  of  Judicature. — So  far  as  the  sittings  of  the 
Court  are  concerned,  the  Whitsun  vacation  commences  on  the  Saturday 
before  Whit  Sunday,  and  ends  on  the  Tuesday  after  Whit  Sunday 
(E.  S.  C,  Order  63,  r.  4) ;  but  the  several  offices  of  the  Supreme  Court 
are  only  closed  on  Whit  Monday  {ibid.,  r.  6). 

By  rule  10,  the  Whitsun  vacation  in  the  Manchester  District  Eegistry 
extends  over  the  whole  of  Whitsun  week.  As  to  the  office  hours  in  the 
several  offices  of  the  Supreme  Court  in  this  and  other  vacations,  see  r.  9 
of  the  same  order. 

2.  In  the  County  Courts. — There  is  no  general  Whitsun  vacation  in 
the  County  Courts,  but  the  registrar's  office  is  closed  on  Whit  Monday 
(C.  C.  R,  1903  and  1904,  Order  1,  r.  3),  and  the  offices  of  the  Courts  or 
any  of  them  may  from  time  to  time  be  closed  by  special  order  of  the 
Lord  Chancellor,  on  such  days  as  may  be  mentioned  in  any  such  order 
{ibid.,  r.  5).  Under  this  rule  orders  have  been  made  by  the  Lord  Chan- 
cellor, by  which  Whitsuntide  holidays  in  many  of  the  northern  County 
Court  offices  have  been  authorised.  See  County  Court  Rules,  1903  and 
1904,  Appendix  M. 

3.  By  34  &  35  Vict.  c.  17,  and  38  &  39  Vict.  c.  13,  Whit  Monday  is 
made  a  holiday  in  banks,  custom  houses,  docks,  Inland  Revenue  offices, 
and  bonding  warehouses. 

Who. — A  limitation  to  persons  "who  shall  live,"  or  "who  shall 
be  living,"  or  "  who  shall  attain  "  a  certain  age,  or  "  who  shall  have," 
etc.,  primd  facie  raises  a  condition  precedent  to  the  vesting  of  property 
limited  to  such  persons ;  but  in  some  cases  the  property  vests  subject 
to  be  divested  on  the  event  not  happening  (see  1  Jarm.,  5th  ed.,  775 ; 
Stroud,  Jud.  Bid.,  tit.  "Who." 

Whole  blood. — See  Blood  Relation;  Inhekitance;  Real 
Propekty,  Descent  of. 

Whoiesa.ie« — A  sale  by  "  wholesale,"  primd  facie,  means  a  sale 
by  a  merchant  to  a  retailer.  In  the  Pharmacy  Act,  1868,  which  con- 
tains restrictions  on  the  sale  of  certain  scheduled  poisons,  there  are 
exceptions  in  favour  of  wholesale  dealers  (see  ss.  15  and  17 ;  and  Poison). 
See  also  a  similar  exception  in  the  Arsenic  Act,  1851,  s.  5. 

As  to  the  sale  of  intoxicating  liquors  by  wholesale,  see  Licensing 
Act,  1872,  s.  72 ;  Paterson,  Licensing  Acts,  18th  ed.,  pp.  344,  345 ;  see 
also  Retail,  Sale  by. 

Wholesome. — This  word  is  of  legal  importance,  chiefly  in  con- 
nection with  the  sale  of  articles  for  human  consumption. 

There  appears  to  be  no  general  rule  of  law  which  compels  a  vendor 
of  food  or  drink  to  supply  that  which  is  wholesome.  As  regards  the 
civil  liability  of  a  vendor,  it  seems  that  a  private  seller  incurs  no 
liability  for  selling  unwholesome  food  unless  he  has  warranted  it  to  be 
sound  and  wholesome. 

On  the  other  hand,  a  dealer  in  food  of  any  kind  is  liable  if  he 
knowingly  sells  unwholesome  food,  but,  semble,  not  otherwise,  unless  he 
has  warranted  it.  See  and  compare,  Burnby  v.  Bollitt,  1847, 17  L.  J.  Ex. 
190 ;  and  Emmerton  v.  Mathews,  1862,  31  L.  J.  Ex.  139.     But  see  Sale 
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of  Goods  Act,  1893,  ss.  14,  62  (1).  As  to  criminal  liability  for  selling 
unwholesome  food  or  drink  or  drugs,  see  Adulteration  ;  Food  ;  Public 
Health. 

Pure  and  Wholesome  Water. — As  to  the  liability  of  a  water  company 
to  supply  pure  and  wholesome  water  to  consumers,  see  Waterworks 
Clauses  Act,  1847,  10  &  11  Vict.  c.  17,  s.  35 ;  and  Milnes  v.  Mayor  of 
Huddersfield,  1886,  11  App.  Cas.  511 ;  see  also,  as  to  the  supply  of 
wholesome  water  by  local  authorities,  sees.  55,  64  of  the  Public  Health 
Act,  1875;  and  as  to  the  Metropolis,  Public  Health  (London)  Act, 
54  &  55  Vict.  c.  76,  s.  51.     See  Public  Health;  Water  Supply. 

Wholly. — E.g.  in  the  phrase  "wholly  agricultural,"  or  "wholly 
pastoral ;  "  it  seems  that  a  holding  of  land  may  be  "  wholly  "  agricultural 
or  "  wholly  pastoral "  within  the  meaning  of  the  Agricultural  Holdings 
Act,  1883,  although  it  includes  a  house,  provided  such  house  be  merely 
auxiliary  to  the  land  with  which  it  is  held  (see  32  S.  J.,  pp.  624,  630 ; 
and  see  Stroud,  Jvd.  Diet,  tit.  "Pasturage.")  As  to  the  meaning  of 
"  wholly  disabled "  in  an  accident  policy,  see  Hooper  v.  Accidental 
Insurance  Corporation,  1860,  29  L.  J.  Ex.  340. 

Whosoever. — This  word  frequently  occurs  in  notices  of  rewards 
for  giving  certain  information. 

Thus  "whosoever"  will  give  information  leading  to  the  conviction, 
etc.,  shall  receive  a  certain  reward.  It  has  been  held  in  Lancaster  v. 
Walsh,  1838,  7  L.  J.  Ex.  209,  that  only  the  first  informant  is  entitled 
to  the  reward  offered  (Stroud,  Jud.  Diet.). 

Wild's  Ca.se. — The  rule  of  construction,  which  is  known  as 
the  rule  in  Wild's  Case,  is  that  where  there  is  a  devise  to  a  person  and 
his  children  without  any  words  indicating  an  intention  that  the  children 
should  not  take  immediately,  and  there  are  children  in  existence  at 
the  time  of  the  devise  who  are  capable  of  taking  at  once  concurrently 
with  their  parent,  a  fee  simple  is  taken  by  the  parent  and  children 
concurrently,  as  joint-tenants ;  but  if  there  are  no  children  in  existence 
at  the  time  of  the  devise,  then  the  word  "  children "  is  construed  as  a 
word  of  limitation,  and  not  of  purchase,  and  the  fee  is  taken  by  the 
parent,  and  by  the  children  in  succession  after  him,  as  tenants  in  tail, 
the  parent  taking  an  estate  tail  in  the  first  instance,  and  transmitting 
it  according  to  the  law  of  descent  to  all  his  issue  until  they  are  ex- 
hausted (6  Co.  Eep.  17 ;  77  E.  R.  277 ;  Tudor's  L.  G.  in  R  P.  669  and 
notes;  Byng  v.  Byng,  1862,  10  L.  Cas.  171;  11  E.  R.  991;  Clifford 
V.  Koe,  1880,  5  App.  Cas.  447 ;  Jarman  on  Wills,  1235-1246).  The 
expression  "  at  the  time  of  the  devise  "  means  at  the  time  when  the  will 
is  made  {Buffar  v.  Bradford,  1741,  2  Atk.  220 ;  26  E.  R.  537),  and  a 
child  en  ventre  sa  mdre  is  not  to  be  regarded  as  born  for  the  purpose  of 
the  rule  (Boper  v.  Eoper,  1867,  L.  R.  3  C.  P.  33).  The  rule  in  Wild's 
Case  is  not  inflexible,  so  that  where  a  testator  gave  his  house  to  his 
nieces  Louisa  and  Emily  and  their  children,  and,  if  they  had  not  any, 
to  William  and  his  children;  "the  furniture  to  go  with  the  house." 
Neither  of  the  nieces  had  a  child  at  the  date  of  the  will,  but  both  had 
children  born  afterwards.  Because  of  the  intention  that  the  children 
should  take  the  furniture,  the  rule  was  held  not  to  apply,  and  the  nieces 
to  take  life  interests  only  {Grieve  v.  Grieve,  1867,  L.  R.  4  Eq.  180).  ^The 
rule  applies  to  the  case  of  a  devise  to  two  children  and  their  issue^and 
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their  heirs  as  tenants  in  common,  so  that  the  two  children  take  an  estate 
tail  (  Underhill  v.  Roden,  1876,  2  Ch.  D,  494).  The  operation  of  the  rule  is 
not  excluded  by  the  fact  that  the  devisee  is  given  a  power  of  appoint- 
ment by  the  will  to  be  exercised  by  deed  or  will  in  favour  of  any  one 
or  more  of  his  children,  in  such  manner  and  in  such  proportions  as  he 
thinks  fit.  In  such  a  case,  if  he  has  no  children  at  the  time  of  the 
devise,  he  takes  an  estate  tail,  with  power  to  determine  such  estate  by 
exercising  the  power  of  appointment  {Seale  v.  Barter,  1801,  2  Bos.  &  Pul. 
485 ;  5  E,  K.  676  ;  Clifford  v.  Koe,  supra).  The  rule  in  Wild's  Case  has 
no  application  to  bequests  of  personalty  (Jarman  on  Wills,  1243  et  seq.), 
for  in  that  case  the  parent  and  children  take  primd  facie  concurrently, 
though  slight  circumstances  have  been  seized  upon  to  conclude  that 
a  life  estate  in  the  parent  with  remainder  to  the  children  was  intended 
{Audley  N.Hwn,  1858,  26  Beav.  195 ;  53  E.  E.  872  ;  Inre  Wilmot,  1897, 
76  L.  T.  415).  The  same  rule  applies  in  the  case  of  personalty  to  a 
bequest  to  "A.  and  his  issue  "  (Bevey  v.  Fisher,  [1903]  1  I.  E.  484). 

Wilful  and  IVIaliciOUS. — See  Guilty  Mind;  Malice; 
Wilfully;  etc. 

Wilful  Default,— The  phrase  "wilful  default"  as  a  legal  term 
for  the  most  part  occurs  either  in  statutes  or  in  contracts,  especially 
in  contracts  for  the  sale  of  land,  in  which  connection  its  interpretation 
has  been  the  subject  of  considerable  discussion  in  the  Courts. 

1.  In  Acts  of  Parliament. — The  term  has  been  judicially  considered 
with  reference  to  the  Merchant  Shipping  Act,  1854,  s.  299  (substan- 
tially reproduced  in  s.  419  (3)  of  the  Merchant  Shipping  Act,  1894). 
That  section  provides  that  any  damage  arising  from  non-observance 
of  any  of  the  sailing  rules  shall  be  primd  facie  deemed  to  have  been 
occasioned  by  the  "  wilful  default "  of  the  person  in  charge  of  the 
deck.  It  has  been  held  in  Grill  v.  The  Screw  Collier  Co.,  1868,  L.  E. 
3  C.  P.  476,  that  wilful  default  here  includes  both  a  negligent  as 
well  as  an  intentional  default,  the  phrase  being  construed  by  the  light 
of  the  later  Merchant  Shipping  Act,  1862,  s.  29  (now  s.  419  (4)  of  the 
Merchant  Shipping  Act,  1894).  See  Maxwell,  Interpretation  of  Statutes, 
4th  ed.,  p.  52. 

The  phrase  "  wilful  act,  default,  or  neglect "  occurs  in  the  Innkeepers 
Act,  1863,  26  &  27  Vict.  c.  41,  s.  1 ;  but  there  it  is  held  that  it  must 
be  read  with  "  act "  only,  and  not  with  "  default  or  neglect ; "  and 
that  the  loss  mentioned  in  that  section  need  not  have  occurred  through 
the  wilful  default  of  the  innkeeper  in  order  to  bring  it  within  the 
exception  contained  in  such  section  (Squire  v.  Wheeler,  1867,  16  L.  T. 
93,  per  Byles,  J.). 

The  phrase  "  wilful  default "  may  then  be  taken  generally  to  mean 
"  intentional "  default ;  but  may  mean  something  more  than  that,  either 
by  reason  of  the  context  or  because  it  must  be  read  by  the  light  of  some 
other  enactment.  [Executors  cannot  be  ordered  to  account  on  the 
footing  of  wilful  default  or  breach  of  duty  by  reason  of  loss  of  interest 
to  the  estate,  caused  by  their  neglecting  to  take  out  probate,  and  so 
enable  a  secured  creditor  to  realise  the  security  (In  re  Stevens,  Cooke 
V.  Stevens,  [1898]  1  Ch.  162).] 

2.  In  Contracts. — The  phrase  "  wilful  default"  constantly  occurs  in 
contracts  for  the  sale  of  land,  and  here  it  appears  to  bear  a  somewhat 
wider  meaning.     In  In  re  Young  and  Harston's  Contract,  1885,  31  Ch.  D. 
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168,  it  was  explained  by  Bowen,  L.J.,  to  signify  merely  that  the  person 
guilty  of  it  knew  what  he  was  doing,  and  was  a  free  agent — in  other 
words,  that  the  default  was  a  conscious  and  not  an  unconscious  one  on 
his  part.  To  the  same  effect  were  the  remarks  of  Lindley,  L.  J.,  in  In  re 
Hetling  and  Mertons  Contract,  [1893]  3  Ch.  269,  at  p.  281,  where  he 
stated  it  to  be  settled  law  that  "  moral  delinquency,  intentional  delay, 
wilful  obstruction  on  the  part  of  the  vendor  may  all  be  absent,  and  yet 
there  may  be  wilful  default  on  his  part." 

These  were  cases  turning  on  the  common  clause  binding  the  pur- 
chaser to  pay  interest  on  non -completion  by  the  date  fixed,  unless  such 
non-completion  is  caused  by  the  wilful  default  of  the  vendor.  In  the 
following  instances  the  vendor  has  been  held  guilty  of  wilful  default 
under  a  condition  of  this  kind.  In  In  re  Young  and  Harstons  Contract, 
supra,  the  vendor  went  abroad  for  a  holiday  two  days  before  the  date 
of  completion.  In  In  re  Hetling  and  Merton,  supra,  he,  by  a  mistake  of 
law,  omitted  to  obtain  a  conveyance  from  one  of  two  trustee  mortgagees. 
In  In  re  Wilson  and  Steven's  Contract,  [1894]  3  Ch.  546,  he  neglected  to 
take  steps  to  procure  admission  to  copyholds;  and  in  In  re  Earl  of 
Strafford  and  Maples,  [1896]  1  Ch.  235,  to  obtain  the  concurrence  of 
necessary  parties.  But  in  North  v.  Percival,  [1898]  2  Ch.  128,  it  was 
held  by  Kekewich,  J.,  that  the  repudiation  of  a  contract  by  the  vendor 
resisting  the  purchaser's  claim  to  specific  performance  was  not  such 
wilful  default  as  to  disentitle  him  to  interest. 

Mere  forgetfulness,  or  an  honest  mistake  of  fact,  does  not  constitute 
wilful  default  (see  In  re  Mayor  of  London  and  Tubbs,  [1894]  2  Ch.  524). 
[But  see  Bennett  v.  Stone,  [1902]  1  Ch.  226  ;  [1903]  1  Ch.  509 ;  and 
Vendor  and  Purchaser.] 

As  to  the  distinction  (if  any)  between  "  default "  and  "wilful  default," 
see  In  re  Wood  and  Lewis's  Contract,  [1898]  1  Ch.  433  (Romer,  J.); 
affirmed,  [1898]  2  Ch.  211 ;  and  see  Williams  v.  Glenton,  1866,  L.  R. 
1  Ch.  200,  where  under  a  condition  binding  the  purchaser  to  pay 
interest,  whatever  the  cause  of  delay,  it  was  suggested  that  there  must 
be  serious  misconduct  on  the  part  of  the  vendor  in  order  to  relieve  the 
purchaser  from  payment  of  interest. 

Wilful  Delay. — The  term  "wilful  delay"  has  been  defined  as 
intentional  delay  (per  Martin,  B.,  in  Taylor  v.  Vergette,  1861,  30  L.  J. 
Ex.,  at  p.  401).  That  was  a  case  of  an  action  for  penalties  under  the 
■Corrupt  Practices  Act,  1854,  sec.  14  of  which  required  proceedings  to 
be  prosecuted  "  without  any  wilful  delay."  In  view  of  the  interpreta- 
tions put  upon  the  word  "wilful"  (see  Wilful  Default),  it  would 
seem  that,  at  any  rate  in  civil  proceedings,  wilful  delay  in  general 
means  simply  conscious  delay,  and  not  necessarily  intentional  in  the 
common  acceptation  of  the  latter  term,  and  that  there  is  no  substantial 
distinction  between  "  delay  "  and  "  wilful  delay  "  on  the  part  of  a  person 
charged  therewith.     See  Acquiescence  ;  Wilfully. 

Wilful,  Wilfully. — The  question  whether  an  act  or  omission 
is  wilful  arises  oftener  in  criminal  than  in  civil  causes :  since  in  the 
former  the  general  principle  requiring  the  presence  of  mens  rea  excludes 
from  criminality  acts  done  accidentally  and  unintentionally,  and  even 
acts  done  intentionally  under  honest  but  mistaken  belief  in  the 
existence  of  facts  which,  if  true,  would  have  made  the  acts  lawful 
or  excusable. 
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The  word  wilful  is  not  expressly  included  in  the  definition  of  any- 
common  law  crime  except  murder  and  perjury,  but  is  usually,  though  not 
invariably,  implied  in  the  definition  of  all  such  crimes,  except,  perhaps, 
public  nuisances  (see  R.  v.  Tolson,  1889,  23  Q.  B.  D.  168 ;  B.  v.  Stephens, 
1866,  L.  R  1  Q.  B.  702). 

The  words  wilful  or  wilfully  are  often  used  in  statutory  definitions 
of  crime,  and  not  infrequently  also  in  acts  where  wilful  default  creates 
a  civil  liability. 

The  meaning  of  the  terms  in  statutes  depends  to  some  extent  on  the 
context  and  the  scope  and  mischief  or  policy  of  the  enactment  in 
question.  The  decisions  are  collected  in  Stroud's  Judicial  Dictionary, 
s.v.  Wilful,  etc.  In  dealing  with  the  decisions  it  will  be  found  that  in 
some  a  certain  amount  of  confusion  is  found  as  to  whether  a  particular 
act  was  wilful  or  unlawful  (i.e.  whether  it  was  a  crime  or  tort  or  breach  of 
contract).  But  upon  the  decisions  it  would  appear  that  the  word  "  wil- 
fully" as  used  in  the  criminal  law  has  a  more  restricted  meaning  than  that 
which  the  Civil  Courts  have  attached  to  it  (vide  Wilful  Default;  Wilful 
Delay).  Its  general  meaning  in  criminal  statutes  seems  to  be  "  deliber- 
ately or  intentionally  "  and  not  by  accident  or  inadvertence  (B.  v.  Senior, 
[1899]  1  Q.  B.  283,  291).  In  B.  v.  Badger,  1856,  25  L.  J.  M.  C.  81,— a  case 
under  sec.  79  of  the  repealed  Metropolitan  Building  Act,  1844  (7  &  8 
Vict.  c.  84),  which  made  it  an  offence  for  a  surveyor  to  demand  or  "  wil- 
fully "  receive  any  higher  fee  than  he  was  entitled  to  under  that  Act, — 
Lord  Campbell,  C. J.,  held  that  the  word  "  wilfully "  was  there  used  in 
a  sense  denoting  evil  intention,  and  that  the  surveyor  was  not  guilty  of 
"  wilfully  "  receiving  if  he  acted  under  an  honest  mistake. 

In  a  criminal  proceeding  under  14  Geo.  iii.  c.  96,  for  wilfully  throw- 
ing soil  into  a  river,  it  was  held  by  Bramwell,  B.,  that  if  this  were  done 
in  the  course  of  business,  and  in  the  supposed  exercise  of  a  legal  right, 
it  was  not  done  "  wilfully "  within  the  meaning  of  that  Act,  and  that 
the  word  "wilfully"  meant  "wantonly"  or  "causelessly"  (Smith  v. 
Barnham,  1876,  1  Ex.  D.  419). 

So,  sec.  23  of  the  Larceny  Act,  1861,  24  &  25  Vict,  c.96,  which  imposes 
a  penalty  for  "  unlawfully  and  wilfully  "  killing  a  pigeon  under  circum- 
stances not  amounting  to  larceny,  has  been  held  not  to  apply  to  a  man 
who  intentionally  and  without  legal  justification  shoots  his  neighbour's 
pigeons  in  order  to  stop  them  trespassing  on  his  land,  although  his  act 
is  "  unlawful,"  i.e.  actionable  and  also  "  wilful,"  the  object  of  the  Act 
being  to  punish  crimes  and  not  merely  civil  injuries  (see  Taylor  v.  New- 
man, 1863,  4  B.  &  S.  89 ;  and  cases  collected  in  Maxwell  on  Interpreta- 
tion of  Statutes,  4th  ed.  by  Theobald,  137).  In  an  American  case  (ZZ.  S. 
V.  Kirhy,  7  Wallace,  482)  it  was  held  that  the  sheriff  who  arrested  a 
mail  cart  driver  under  a  warrant  was  not  indictable  for  knowingly  and 
wilfully  obstructing  and  retarding  the  mails. 

Again,  a  man  who  fished  in  a  private  fishery  in  a  tidal  river  in  asser- 
tion of  the  general  right  of  the  public  to  fish  in  such  rivers,  and  either 
in  ignorance  or  in  contestation  of  the  exclusive  right  of  fishing  therein 
claimed  by  another,  was  held  not  to  be  guilty  of  "  unlawfully  and  wilfully  " 
fishing  in  such  private  fishery  (B.  v.  Stimpson,  1863,  4  B.  &  S.  301). 

On  the  other  hand,  a  mere  assertion  of  right  without  any  reasonable 
evidence  in  support  of  it  will  not  prevent  an  act  being  wilful,  even 
though  such  assertion  may  be  made  bond  fide  (see  Foulger  v.  Steadman, 
1872,  L.  E.  8  Q.  B.  65,  where  it  was  held  that  a  cabman  was  guilty  of 
"  wilfully  trespassing  "  upon  railway  premises  within  3  &  4  Vict.  c.  97^ 
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s.  16,  where  he  put  forward  a  shadowy  but  unfounded  claim  of  right  to 
place  his  vehicle  there).  There  must  be  some  reasonable  colour  for  a 
claim  of  right  in  order  to  prevent  an  act  being  wilful. 

As  to  "wilful"  obstruction  see  Dunn  v.  Holt,  [1904]  73  L.  J.  K.  B. 
341 ;  Consett  U.  D.  C.  v.  Crawford,  [1903]  2  K.  B,  183. 

As  to  wilful  neglect  to  maintain  wife  and  children,  see  Poplar 
Guardians  v.  Martin,  [1905]  1  K.  B.  728. 

As  to  wilful  disobedience  by  seamen  to  lawful  commands,  see  Edgill 
V.  Alward,  [1902]  2  K.  B.  239. 

As  to  the  meaning  of  wilfully  causing  or  permitting  an  unauthorised 
performance  of  music  within  the  Copyright  Musical  Composition  Act, 
1888,  51  &  52  Vict.  c.  17,  s.  3,  see  Sarpy  v.  Holland,  [1908]  1  Ch.  443. 

In  many  Acts  "  wilfully  "  appears  to  be  virtually  synonymous  with 
"  maliciously."    See  Malice  ;  Malicious  Damage. 

The  word  "act"  includes  both  acts  of  commission  and  acts  of  omis- 
sion. A  person  who  knowingly  omits  to  do  something  which  he  ought 
to  do,  if  such  omission  be  so  negligent  as  to  suggest  more  than  mere 
want  of  care,  will  be  considered  to  be  wilful.  In  this  sense  the  offence 
of  "  wilfully  obstructing  "  the  highway  within  the  meaning  of  sec.  72  of 
the  Highway  Act,  1835,  was  held  to  have  been  committed  by  a  surveyor 
in  leaving  large  stones  on  a  road  under  repair  without  sufficient  light 
at  night  {Fearnley  v.  Ormsby,  1879,  4  C.  P.  D.  136).  In  this  case  "  wil- 
fully "  was  said  to  mean  purposely.  The  placing  of  the  stones  was 
purposely  done,  and  the  omission  to  guard  them  was  culpable  negligence, 
and  therefore  the  whole  obstruction  became  wilful. 

As  to  the  meaning  of  the  phrase  "  wilfully  and  falsely  "  in  sec.  40  of 
the  Medical  Act,  1858,  21  &  22  Vict.  c.  90,  see  Ellis  v.  Kelly,  1860, 
30  L.  J.  M.  C.  35,  where  the  words  were  held  to  import  wilful  falsity 
and  not  mere  incorrectness ;  and  as  to  the  term  "  wilfully  holding  over," 
see  4  Geo.  n.  c.  28,  s.  1,  as  interpreted  in  Swinfen  v.  Bacon,  1861, 
30  L.  J.  Ex.  368. 
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L  What  MAY  BE  Willed. 

English  people  have  been  so  long  accustomed  to  do  what  they  like 
with  their  own — even  after  death — that  it  may  seem  strange  to  some 
to  say  that  the  power  of  making  a  will  at  all  is  not  a  natural  right. 
It  is  a  social  convention ;  and  it  would  be  a  curious  and  interesting 
chapter  of  comparative  jurisprudence  to  detail  and  contrast  the  differing 
laws  relating  to  the  testamentary  power  which,  even  at  the  present 
day,  are  to  be  found  in  that  wide  area  which  some  statesmen  have 
apostrophised  as  the  civilised  world.  With  us  in  England  the  story 
of  the  rise  and  progress  of  that  power  has,  characteristically,  features 
not  quite,  if  at  all,  scientific,  but  it  is  one  which  may  be  told  with 
brevity. 

But,  as  usual,  as  regards  everything  relating  to  English  property,  we 
must  begin  by  understanding  the  difference  between  Real  property  and 
Personal  property.  Broadly  speaking,  "Eeal  Peoperty" — shortly 
called  Eealty — comprises  all  a  person's  freehold  and  copyhold  lands  and 
buildings,  and  other  his  hereditaments,  including  incorporeal  heredita- 
ments, e.g.  rights  of  light,  air,  and  way.  "  Personal  Property  " — shortly 
called  Personalty — comprises  everything  that  is  not  Eealty,  e.g.  lease- 
holds for  years,  money,  debts,  furniture,  goods  and  chattels,  and 
(generally)  stocks  and  shares.  Probably,  the  value  of  personalty  held 
by  dwellers  in  England  now,  far  exceeds  that  of  all  the  land  and  houses 
in  the  kingdom,  but  time  was  when  the  land  was,  so  to  speak,  every- 
thing; and  so  it  comes  about  that  realty  takes  precedence,  and  we 
always  say  real  and  personal  property;  never  the  reverse.  In  that 
order  let  us  very  briefly  consider  the  rise  and  progress  of  the  testa- 
mentary power. 

History  of  Power  to  will  Realty. — Observe  what  an  odd  struggle  it 
was  to  get  any  power  at  all  of  alienating  realty,  at  any  rate  since  the 
Norman  Conquest.  It  was,  speaking  generally,  what  it  is  still  not 
infrequently  called,  heirship  land.  It  was  to  go  from  father  to  son. 
But  gradually  the  power  of  disposing  of  it  inter  vivos  was  acquired,  a 
power  which  was  secured  by  the  Statute  of  Quia  Emptores  (18  Edw.  L 
c.  1).  Still,  "  at  the  Common  Law  no  lands  or  tenements  were  devisable 
by  any  last  will  and  testament"  (Co.  Litt.  1116;  Vh.  In  re  Bolton 
Estates  Act,  72  L.  J.  Ch.  55,  605).  Then  towards  the  end  of  the  reign 
of  Edward  ill.  the  monkish  lawyers  (to  evade  the  Mortmain  Acts) 
invented  the  system  of  Uses,  under  which  a  conveyance  of  land  was 
made,  not  to  a  religious  house  direct,  but  to  some  person  to  hold  to 
the  Use  thereof;  and  one  of  the  early  things  established  by  the  cleric 
chancellors  of  the  Court  of  Chancery  was  the  equitable  doctrine  that, 
though  land  could  not  be  devised,  its  Use  might. 

And  yet  by  the  side  of  all  this  "  in  some  boroughs,"  notably  London, 
"  by  the  Custom,  a  man  may  devise  by  his  testament,  his  lands  and 
tenements,  which  he  hath  in  fee  simple  within  the  same  borough  at  the 
time  of  his  death;"  so  runs  sec.  167  of  Littleton's  Tenures,  written  not 
long  before  his  death  (23rd  August  1481),  The  custom  of  Kent  also 
authorised  a  will  of  lands  (29  Car.  n.  c.  3,  p.  665,  post). 

Then  came  the  Wills  Acts  of  Henry  viii.  (32  Hen.  viii.  c.  1 ;  34  &  35 
Hen.  VIII.  c.  5),  whereby  lands  and  tenements  were  "  generally  devisable 
by  the  last  will  in  writing  of  the  tenant  in  fee  simple :  whereby  the 
ancient  Common  Law  was  altered,  whereupon  many  difficult  questions, 
and  most  commonly  disherison  of  heires  (when  the  devisors  were  pinched 


.   WILL  ee3 

by  the  messengers  of  death)  did  arise  and  happen"  (Co.  Litt.  Ill  J). 
But  we  are  not  now  concerned  with  those  questions,  an  epitome  of 
which  will  be  found  at  the  page  just  cited.  Yet  it  may  be  observed 
that  the  wide  power  to  devise  realty  given  by  these  statutes  extended 
only  to  fee  simple  lands ;  and  it  was  not  until  the  12  Car.  ii.  c.  24 
abolished  military  tenures  and  converted  all  estates  of  inheritance 
(except  copyholds)  into  fee  and  common  socage  tenure — in  other  words, 
into  fee  simple  lands — that  the  power  to  will  lands  (other  than  copy- 
holds) became  general. 

Copyholds  remained  outside  that  power,  and  in  order  to  will  copy- 
holds there  had  to  be  a  surrender  by  the  owner  to  the  use  of  his  will, 
so  that  the  will  became  part  of  the  surrender.  That,  however,  was 
aboHshed  in  1815  (55  Geo.  iii.  c.  192).  Vf.  as  to  the  growth  of  the 
testamentary  power  over  land,  Mr.  Hargrave's  n.  1  to  Co.  Litt.  Ill  &. 

History  of  Power  to  will  Personalty. — "  The  power  of  making  a  will  of 
personal  property  appears  to  have  existed  and  continued  from  the  earliest 
period  of  our  law  "  (Wms.  Exs.  1).  In  olden  days  goods  and  chattels  did 
not  largely  enter  into  the  contemplation  of  feudal  law-makers.  Money, 
doubtless,  was  useful  then  as  now;  but  you  could  hardly  convey  it  by 
livery  of  seisin.  In  a  time  when  liberty  was  not  everybody's  common 
property,  a  man,  by  an  exception,  was  left  to  do  as  he  liked  with  his 
personalty,  and  even  had  the  power  to  make  a  testament  thereof. 

But  then  we  come  on  one  of  the  curious  contentions  between  legal 
authorities  of  which  our  history  affords  not  infrequent  instances.  There 
was  the  writ  de  rationabili  parte  honorum,  to  secure  the  division  of  a 
man's  personalty  on  his  death ;  thus,  if  he  left  a  wife,  his  goods  were 
divided  into  three  equal  parts,  one  for  his  children,  another  for  his  wife, 
and  the  third  according  to  his  testament ;  or,  if  he  left  no  wife,  half  for 
his  children  and  half  according  to  his  testament.  On  this  writ  Lord 
Coke  remarks :  "  But  it  appeareth  by  the  Eegister  and  many  of  our 
bookes,  that  there  must  be  a  Custome  alleged  in  some  county,  etc.,  to 
inable  the  wife  or  children  to  the  writ  de  rationabili  parte  honorum  ; 
and  so  hath  it  beene  resolved  in  Parliament"  (Co.  Litt.  176&).  Hereon 
we  get  this  contention : — Were  that  writ  and  the  law  on  which  it  was 
based  a  right  at  Common  Law  applicable  to  the  whole  realm,  or  by 
custom  and  only  applicable  to  that  locality  in  which  the  custom  pre- 
vailed ?  On  the  side  that  it  was  a  Common  Law  right  we  get  Sir 
Anthony  Fitzherbert  (a  judge  in  C.  B.,  temp.  Henry  viii.),  Henry  Swin- 
burne in  his  Treatise  of  Testaments  and  Last  Wills  (1590),  and  Sir  Wm. 
Blackstone  (2  Black.  Com.  492).  On  the  other  side  are,  as  we  have  seen, 
Lord  Coke,  and  Mr.  Somner  (who  wrote  about  1647)  in  his  dissertation 
hereon  in  his  book  on  Gavelkind.  Mr.  Hargrave  seems  also  on  the  side 
of  its  only  being  a  right  by  custom  {n.  6  to  Co.  Litt.  176  J),  and  he 
actually  makes  the  statement  that  Mr.  Somner's  "very  learned  and 
extended  discussion  on  this  subject  seems  to  have  escaped  the  author 
of  the  Commentaries." 

One  fact  seems  clear.  The  power  of  bequeathing  all  a  man's  per- 
sonalty became  the  recognised  law  of  the  land  (except  in  certain 
localities)  many  years  before  Blackstone  wrote,  and  was  law  then.  It 
has  been  said  that  the  law  was  altered  to  that  condition  "  by  imper- 
ceptible degrees  "  (Wms.  Exs.  2).  That  does  not  seem  a  very  satisfactory 
solution.  If,  however,  we  presume  that  decisions,  or  judicial  practice 
unreported,  adopted  the  law  as  laid  down  by  Lord  Coke,  that  would 
harmonise  everything.     Then  we  should  get  this  proposition :  That  the 
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power  of  making  a  will  of  all  a  man's  personalty  is  a  Common  Law 
right,  which  was  qualified  in  localities  by  custom  in  which  was  applic- 
able the  writ  de  rationahili  parte  bonorum.  If  that  proposition  be 
accepted,  then  we  understand  4  &  5  Will.  &  Mary,  c.  2  (explained  by 
2  &  3  Anne,  c.  5),  intituled  "  An  Act  that  the  Inhabitants  of  the  Pro- 
vince of  York  may  dispose  of  their  Personal  Estates  by  their  Wills, 
notwithstanding  the  custom  of  that  Province;"  and  also  the  like  enactments 
for  Wales  and  London  respectively  (7  &  8  Will.  iii.  c.  38 ;  2  Geo.  i.  c.  18). 
And  it  may  be  added  that  the  local  customs  anent  "  reasonable  parts  " 
still  continued  as  regards  the  estates  of  intestates,  and  that  it  was  not 
till  the  year  1856  (19  &  20  Vict.  c.  94)  that  the  administration  of  the 
personal  estates  of  intestates  was  made  uniform  throughout  the  country, 
"  as  if  such  customs  had  never  existed." 

Thus  have  we  briefly  traced  the  power  of  willing  both  realty  and 
personalty  till  we  come  to  the  first  year  of  Queen  Victoria's  reign.  Then 
(by  the  Wills  Act,  1837,  1  Vict.  c.  26,  s.  3)  this  power  was  placed  on  its 
present  basis ; — "  It  shall  be  lawful  for  every  person  to  devise,  bequeath, 
or  dispose  of,  by  his  will  (executed  in  manner  hereinafter  required)  all 
real  estate  and  all  personal  estate,  which  he  shall  be  entitled  to,  either 
at  law  or  in  equity,  at  the  time  of  his  death,  and  which  if  not  so  devised, 
bequeathed,  or  disposed  of,  would  devolve  upon  the  heir-at-law  or  cus- 
tomary heir  of  him,  or,  if  he  became  entitled  by  descent,  of  his  ancestor, 
or  upon  his  executor  or  administrator ;  and  that  the  power  hereby  given 
shall  extend  to  all  real  estate  of  the  nature  of  customary  freehold,  or 
tenant  right,  or  customary  or  copyhold,  notwithstanding  that  the  testator 
may  not  have  surrendered  the  same  to  the  use  of  his  will,  or  notwith- 
standing that  (being  entitled  as  heir,  devisee,  or  otherwise,  to  be  admitted 
thereto)  he  shall  not  have  been  admitted  thereto,  or  notwithstanding 
that  the  same  (in  consequence  of  the  want  of  a  custom  to  devise  or 
surrender  to  the  use  of  a  will,  or  otherwise)  could  not  at  law  have  been 
disposed  of  by  will  if  this  Act  had  not  been  made,  or  notwithstanding 
that  the  same  (in  consequence  of  there  being  a  custom  that  a  will  or  a 
surrender  to  the  use  of  a  will  should  continiie  in  force  for  a  limited  time 
only,  or  any  other  special  custom)  could  not  have  been  disposed  of  by 
will  according  to  the  power  contained  in  this  Act,  if  this  Act  had  not 
been  made."  Then  the  section  goes  on  to  pro^'ide  for  estates  pur  autre 
vie,  contingent  interests,  and  rights  of  entry  and  property  acquired  after 
the  execution  of  a  person's  will.  The  section  indeed  indicates,  in  very 
great  measure,  the  difficulties  which,  during  the  previous  centuries,  had 
attended  the  testamentary  power,  and  what,  perhaps,  is  more  to  the 
purpose,  settles  those  difficulties  in  a  plain  and  comprehensive  and 
satisfactory  manner. 

One  word  more  on  this  topic.  The  section  just  cited  only  enables  a 
person  to  make  a  will  of  property  to  which  he  is  entitled.  But  a  person 
may  have  a  power  of  willing  property  to  which  he  is  not  entitled.  That 
arises  when  he  has  by  settlement,  will,  or  other  document,  a  power  of 
appointment  by  will  over  property  which  is  not  his  own.  "  The  power 
of  a  person  to  appoint  an  estate  is  no  more  his  '  property '  than  the  power 
to  write  a  book  or  sing  a  song  "  (per  Fry,  L.J.,  In  re  Armstrong,  1886, 
17  Q.  B.  D.  521 ;  55  L.  J.  Q.  B.  579).  This  power  of  appointment  by 
will  can  only  here  be  mentioned ;  its  consideration,  in  howsoever  brief 
a  way,  would  carry  this  article  beyond  its  limits.  The  subject  is  most 
ably  dealt  with  in  Farwell  on  Powers  ;  and  see  Powers,  Vol.  XL  p.  383, 
this  Encyclopaedia. 
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IL  Mode  and  Fokm. 

It  may  seem  bold  and  a  sweeping  thing  to  say,  but  it  is  true,  that,  at 
the  Common  Law,  writing  is  not  necessary  to  any  transaction.  When- 
ever writing  is  now  required,  that  requisition  arises  from  some  statute. 
A  will  of  lands  has  always  (except  by  custom  in  some  cities  and  boroughs, 
Co.  Litt.  Ilia)  been  required  to  be  in  writing,  because  the  first  statute 
authorising  such  a  will  (32  Hen.  viii.  c.  1)  says  it  is  to  be  "  in  writing." 

But  though  writing  was  so  required  there  was  nothing  that  rendered 
a  signature  necessary.  That  safeguard  was  provided  by  sec.  5  of  the 
Statute  of  Frauds,  29  Car.  ii.  c.  3,  which  enacted — 

That  from  and  after  the  24th  June  1676,  all  devises  and  bequests  of  any 
lands  or  tenements  (deviseable  either  by  force  of  the  Statute  of  Wills,  or 
by  this  statute,  or  by  force  of  the  Custom  of  Kent,  or  the  Custom  of  any 
Borough,  or  any  other  particular  Custom),  shall  be  in  writing  and  signed  by 
the  party  so  devising  the  same,  or  by  some  other  person  in  his  presence  and 
by  his  express  directions,  and  shall  be  attested  and  subscribed  in  the  presence 
of  the  said  devisor  by  three  or  four  credible  witnesses,  or  else  they  shall  be 
utterly  void,  and  of  none  effect. 

Compare  the  phraseology  of  this  section  with  what  has  been  pre- 
viously stated  as  to  a  will  of  lands  by  custom. 

So  stood  the  law  as  regards  the  mode  and  form  of  a  will  of  lands 
down  to  the  first  year  of  Queen  Victoria.  But  as  regards  personalty,  a 
nuncupative  will, — i.e.  a  will  made  by  word  of  mouth,  without  writing, 
— was  allowable,  without  restriction,  down  to  the  passing  of  the  Statute 
of  Frauds.  By  the  19th  section  of  that  Act  a  nuncupative  will,  where 
the  property  thereby  bequeathed  exceeded  the  value  of  £30,  had  to  be 
proved  by  three  witnesses  at  least,  and  other  formalities  were  prescribed. 

Now,  by  the  present  Wills  Act  (1  Vict.  c.  26,  s.  9),  it  is  provided  as 
regards  all  wills,  whether  of  realty  or  personalty — 

That  no  will  shall  be  valid  unless  it  shall  be  in  writing  and  .  .  .  signed 
at  the  foot  or  end  thereof  by  the  testator  or  by  some  other  person  in  his 
presence  and  by  his  direction  ;  and  such  signature  shall  be  made,  or  acknow- 
ledged, by  the  testator  in  the  presence  of  two  or  more  witnesses,  present  at 
the  same  time,  and  such  witnesses  shall  attest  and  shall  subscribe  the  will  in 
the  presence  of  the  testator,  but  no  form  of  attestation  shall  be  necessary. 

Could  anything,  apparently,  be  more  simple?  and  yet  there  was 
hidden  away  in  that  provision  a  very  mine  of  litigation.  "Foot  or 
End;"  the  litigation  thereon,  whilst  it  lasted,  emulated  that  on  the 
17th  section  of  the  Statute  of  Frauds.  The  cases  may  be  consulted  at 
pp.  28,  29  of  the  5th  edit,  of  Hayes  and  Jarman's  Concise  Forms  of 
Wills  ;  but  they  are  in  fact,  though  not  in  name,  summarised  in  the  1st 
section  of  15  &  16  Vict.  c.  24, — a  very  model  of  astute  draughtsmanship 
for  putting  an  end  to  subtle  questions,  and  since  which  litigation  over 
what  is  the  "foot  or  end"  of  a  will  has  nearly  ceased.  The  section 
provides  that  "  foot  or  end "  has  the  common  sense  meaning  that  the 
signature  must  be  "  so  placed  at  or  after  or  following  or  under  or  beside 
or  opposite  to  the  end  of  the  will,  that  it  shall  be  apparent  on  the  face 
of  the  will  that  the  testator  intended  to  give  effect  by  such  his  signature 
to  the  writing  signed  as  his  will."  Still,  notwithstanding  all  the  astute- 
ness of  the  Act  just  cited,  testators  will  be  perverse  or  clumsy  or 
unfortunate,  and  questions  will  arise,  and  hereon,  qua  "foot  or  end," 
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see  Sweetland  v.  Sweetland,  1865,  34  L.  J.  P.  M.  &  A.  42 ;  4  Sw.  &  Tr.  6, 
applied  in  Leonard  v.  Leonard,  71  L.  J.  P.  D.  &  A.  117;  [1902]  P.  243 ; 
Margery  v.  RoUnson,  1886,  56  L.  J.  P.  D.  &  A.  42 ;  12  P.  D.  8 ;  In  re 
Anstee,  [1893]  P.  283 ;  Boyle  v.  Rarris,  [1895]  Prob.  163 ;  64  L.  J.  P. 
D.  &  A.  65 ;  In  re  Fuller,  [1892]  P.  377 ;  62  L.  J.  P.  D.  &  A.  40. 

But  not  only  its  position,  but  also  the  "  signature  "  itself  needs  a  little 
consideration.  "  It  cannot  be  too  well  understood  that  tracing  with  a 
dry  pen  is  not  equivalent  to  a  signature "  {'pe,r  Cresswell,  J.O.,  In  re 
Cunningham,  1860,  29  L.  J.  P.  M.  &  A.  71).  It  will  be  observed  that  a 
dry  pen  adds  nothing  to  a  document — makes  no  mark  or  sign  upon  it ; 
hence  its  inutility.  But  when  there  is  a  mark  or  sign  (or  semble,  a  seal, 
per  Bayley,  B.,  Doe  d.  Phillips  v.  Evans,  1833,  1  Cro.  &  M.  450 ;  2  L.  J. 
Ex.  179;  Sv.  In  re  Byrd,  1842,  3  Curt.  117)  made  to  a  will,  which  mark 
or  sign  was  intended  by  the  testator  to  be,  or  to  stand  for,  his  name, 
then  the  Court  is  not  nice  as  to  the  kind  of  mark  or  sign  which  is 
employed.  Whether  the  mark  is  made  by  a  pen  or  some  other  instru- 
ment, cannot  make  any  difference ;  and,  therefore,  a  stamped  impression 
of  a  testator's  signature  is  sufficient  {JenTcyns  v.  Gaisford,  1863,  32 
L.  J.  P.  M.  &  A.  122 ;  3  Sw.  &  Tr.  93).  The  mark  of  the  testator  (and, 
it  seems,  whether  he  can,  or  cannot,  write)  is  a  sufficient  signature,  even 
though  his  name  is  not  placed  against  the  mark  {In  re  Field,  1842,  3 
Curt.  752 ;  Baker  v.  Dening,  1838, 8  Ad.  &  E.  94 ;  47  E.  E.  502 ;  7  L.  J.  Q.  B. 
137;  In  re  Bryce,  1839,  2  Curt.  325),  or  even  where  a  wrong  name  is  written 
against  the  mark ;  for  in  that  case  "  the  execution  is  perfect  as  soon  as 
the  mark  is  affixed,"  and  therefore  "  it  matters  not  what  someone  else 
may  have  written  against  the  mark  "  {'per  Cresswell,  J.O.,  In  re  Bourse, 
1862,  2  Sw.  &  Tr.  593 ;  31  L.  J.  P.  M.  &  A.  172 ;  Va.  In  re  Clarke, 
1858,  1  Sw.  &  Tr.  22 ;  27  L.  J.  P.  M.  &  A.  18).  So,  if  a  testator,  or 
witness,  writes  a  name  not  his  or  her  real  name,  but  intended  to  repre- 
sent that  real  name,  the  signature  will  be  good.  Thus,  where  a  woman 
whose  name  was  "  Glover  "  signed  her  name  as  "  Eeed  "  (that  being  the 
name  of  her  deceased  first  husband),  the  signature  was  held  good  {In  re 
Glover,  1847,  5  K  C.  553;  11  Jur.  1022);  and  signature  in  an  assumed 
name  is  good  {In  re  Bedding,  1850,  2  Eob.  Eccl.  339 ;  14  Jur.  1052). 
But  errors  of  this  kind  appear  only  to  be  good  when  done  by  mistake ; 
and  where  an  attesting  witness  signed  her  husband's  name  instead  of 
her  own,  it  having  been  desired  that  the  will  should  have  the  appear- 
ance of  being  attested  by  the  husband,  the  signature  was  held  invalid 
{Pryor  v.  Pryor,  1860,  2  De  G.,  J.  &  S.  205 ;  29  L.  J.  P.  M.  &  A.  114 ; 
46  E.  E.  354;  In  re  Leverington,  1886,  55  L.  J.  P.  D.  &  A.  62 ;  11  P.  D. 
80).  Signature  by  initials  is  good  {In  re  Wingrove,  1850,  15  Jur.  91; 
In  re  Savory,  ibid.  1042;  In  re  Hinds,  1851,  16  Jur.  1161). 

The  hand  of  a  testator  may  be  guided  if  he  is  unable  from  illness  to 
do  without  that  aid  {Wilson  v.  Beddard,  1841,  12  Sim.  28;  10  L.  J.  Ch. 
305;  59  E.  E.  1041);  but  the  ceremony  of  executing  the  will  must  be 
completed  whilst  the  testator  is  living  {In  re  Wilson,  1841,  2  Curt. 
854). 

Every  will  executed  in  manner  required  by  the  1  Vict.  c.  26  "  shall 
be  valid  without  any  other  publication  thereof"  (s.  13,  ibid.).  The 
requirements  of  the  statute  will  be  presumed  to  have  been  observed  if 
there  is  an  attestation  clause  which  professes  to  show  that  that  was 
done,  unless  the  contrary  is  shown  {Wyatt  v.  Berry,  [1893]  P.  5;  62 
L.  J.  P.  D.  &  A.  28 ;   Whiting  v.  Turner,  89  L.  T.  71). 

WUl  in  Execution  of  a  Power. — If  reference  is  made  to  the  last 
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paragraph  of  the  preceding  chapter  of  this  article,  mention  will  be  found 
to  have  been  made  of  a  will,  not  of  a  man's  own  property,  but  under  a 
power.  Formerly  it  was  the  frequent  practice  in  drafting  such  a  power 
to  prescribe  formalities  for  its  execution, — formalities,  the  observance  of 
which,  as  the  law  stood  before  the  new  Wills  Act,  was  necessary  to  the 
due  execution  of  the  power.  But  by  sec.  10  of  that  Act  a  will,  even  if 
under  a  power,  must  be  executed  in  the  way  prescribed  by  the  Act,  and 
which  has  been  already  set  out,  and  a  will  so  executed  will  be  a  due 
compliance  with  the  power,  whatever  may  be  the  formalities  which  the 
power  may  prescribe.  But  it  may  be  added  by  way  of  caution,  that  if 
the  power  is  not  in  terms  one  to  be  executed  by  a  will,  then  if  it  can 
and  is  executed  by  a  will,  such  a  will  must  observe  the  formalities 
required  by  the  power  {Taylor  v.  Meads,  1865,  34  L.  J.  Ch.  203  ;  4  De  G., 
J.  &  S.  597 ;  46  E.  K.  1050 ;  Vf.  Barretto  v.  Young,  [1900]  2  Ch.  339 ; 
69  L.  J.  Ch.  605). 

Nuncupative  Wills. — The  effect  of  the  new  Wills  Act  is  to  render 
a  nuncupative  will  invalid  altogether,  except  as  regards  two  classes  of 
persons, — viz.  "any  soldier,  being  in  actual  military  service;  or  any 
mariner  or  seaman,  being  at  sea."  These,  by  sec.  11  of  the  Act,  may 
make  a  will  by  word  of  mouth. 

A  "  soldier,"  as  there  used,  included  a  person  in  the  military  service 
of  the  late  East  India  Company  {In  re  Donaldson,  1840,  2  Curt.  386). 
So,  probably,  is  a  militiaman  {Horton  v.  Leeds,  1855,  25  L.  J.  M.  C.  38 ; 
6  El.  <4;  Bl.  595);  but  not  a  workman  employed  in  an  army  works  corps, 
though  he  be  subject  to  the  Mutiny  Kct  {Cooke  v.  Paxton,  1859, 4  H.  &  N. 
368).  But  to  have  the  privilege  of  making  a  nuncupative  will  the 
soldier  must  be  "  in  actual  military  service."  That  means  he  must  be 
on  an  expedition.  The  phrase  does  not  include  a  soldier  quartered  in 
barracks,  either  at  home  {Drummond  v.  Parish,  1843,  3  Curt.  522),  or 
in  the  Colonies  {White  v.  Repton,  1844,  3  Curt.  818;  Sv.  In  re  Phipps, 
1840,  2  Curt.  368 ;  In  re  Johnson,  1839,  2  Curt.  341 ;  In  re  Pery,  2  L.  T. 
(0.  S.)  335),  or  at  Malta  under  orders  for  the  West  Indies  {In  re  Norris, 
3  N.  C.  197),  or  an  officer  on  a  tour  of  inspection  of  the  troops  under 
his  command  {In  re  Hill,  1  Eob.  Eccl.  276).  But  a  soldier  passing 
from  one  regiment  to  another,  both  regiments  being  in  active  service 
against  the  enemy  {Herbert  v.  Herbert,  1855,  Dea.  &  Sw.  10),  or  joining 
a  regiment  with  a  view  to  march  against  the  enemy  {In  re  Thome, 
1865,  34  L.  J.  P.  M.  &  A.  131;  4  Sw.  &  Tr.  36),  or  who  has 
received  a  mortal  wound  on  the  battlefield  {Li  re  Farquhar,  4  N.  C. 
651;  In  re  Churchill,  ibid.  47;  In  re  Prendergast,  5  ibid.  92),  is  "in 
actual  military  service." 

"  Mariner,  or  seaman,  being  at  sea,"  has  been  held  not  to  include  an 
admiral  of  a  naval  station  living  on  shore,  and  who  made  his  will  at 
his  house  {Euston  v.  Seymour,  1802,  cited  2  Curt.  339  ;  3  ibid.  530),  nor 
a  seaman  who  was  in  a  British  port  where  he  made  his  will,  and  whose 
vessel  did  not  sail  for  several  days  thereafter  {In  re  Corby,  1854, 
18  Jur.  634).  But  a  seaman  stationed  at  Portsmouth  on  board  a 
training-ship  was  held  to  be  "at  sea"  {In  re  MacMurdo,  1867,  16  W.  E. 
283) ;  and  a  seaman  who,  being  in  harbour,  went  on  shore,  and  there 
was  so  severely  injured  that  he  died,  was  held  to  be  "  at  sea  "  {In  re 
Lay,  1840,  2  Curt.  375).  A  test  seems  to  be,  Was  the  seaman  "in 
expeditione  ? " — and  therefore,  following  In  re  Lay,  it  was  held  that  a 
seaman  engaged  with  the  enemy  and  on  board  ship,  but  in  a  river 
beyond  the  flux  and  reflux  of  the  tide,  was  "at  sea"  within  this  section, 
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enabling  a  "  mariner  or  seaman  being  at  sea "  to  make  a  nuncupative 
will  {In  re  Austen,  1853,  17  Jur.  284 ;  2  Rob.  Eccl.  611). 

III.  Who  may  Make  a  Will. 

Very  interesting  it  is  to  compare  the  legislation  of  the  first  year  of 
the  Victorian  era  with  that  of  the  Eighth  Henry  on  the  subject  of,  Who 
may  Ttiake  a  Will.  This  comparison  will  come  out  better  if  the  very 
words  of  each  Act  are  given.  The  first  Statute  of  Wills  (32  Hen.  viii. 
c.  1)  was  one,  it  will  be  remembered,  which  authorised  an  owner  in 
fee  simple  to  make  a  will  of  his  lands ;  it  was  explained  by  34  &  35 
Hen.  vin.  c.  5,  sec.  14  of  which  is  as  follows  : — 

The  wills  or  testaments,  made  of  any  manors,  lands,  tenements,  or  other 
hereditaments,  by  any  woman  covert,  or  person  within  the  age  of  twenty-one 
years,  idiot,  or  by  any  person  de  non  sane  memory,  shall  not  be  taken  to 
be  good  or  eflfectual  in  the  law. 

The  present  Wills  Act,  1  Vict.  c.  26,  runs  as  follows  : — 

That  no  will  made  by  any  person  under  the  age  of  twenty-one  years  shall 
be  valid  (s.  7). 

That  no  will  made  by  any  married  woman  shall  be  valid,  except  such  a 
will  as  might  have  been  made  by  a  married  woman  before  the  passing  of  this 
Act  (s.  8). 

Observe,  on  this  comparison,  the  inveteracy  of  the  Anglo-Norman 
notions  (1)  that  twenty-one  is  the  age  of  a  man ;  (2)  that  a  married 
woman  merges  her  life  in  that  of  her  husband.  The  first  notion  abides 
now;  the  second  very  nearly  faded  out  during  the  reign  of  Queen 
Victoria. 

As  to  age,  we  thus  see  that  no  one  under  the  age  of  twenty-one  can 
make  a  will.  That  has  always  been  the  law  as  regards  the  will  of  lands, 
because  the  statutes  authorising  such  a  will  imposed  that  restriction. 
But  prior  to  the  Act  of  Victoria,  the  doctrine  was  that  boys  of  the  age 
of  fourteen,  and  girls  of  the  age  of  twelve,  were  capable  of  making 
wills  of  personalty  (Wms.  Exs.  12).  Those  were  the  ages  allowed  by 
the  Roman  civilians  for  the  making  of  testaments ;  and  as  our  Ecclesias- 
tical Courts  had  jurisdiction  over  wills  of  personalty,  they,  according  to 
their  practice,  adopted  the  Civil  Law  in  respect  of  the  ages  of  persons 
making  such  wills ;  and  herein  they  were  upheld  by  the  King's  Bench, 
which  persistently  refused  prohibitions  against  allowing  wills  made 
at  such  early  ages.  But  not  even  a  custom, — that  law-giver  of  local 
exceptions,  so  dear  to  our  forefathers, — was  allowed  to  sanction  a  will 
even  of  personalty  by  a  person  under  the  ages  allowed  by  the 
Ecclesiastical  Courts  {Garmyn  v.  Arstete,  2  And.  12 ;  Com.  Dig. 
"  Devise,"  H.  2 ;  4  Burn,  K  L.  46).  However,  we  have  now  one 
universal  law,  which,  for  all  purposes,  says  that  no  person  under  the 
age  of  twenty-one  can  make  a  valid  will ;  except  it  be  a  will  of  personal 
estate  made  by  a  soldier  in  actual  military  service,  or  a  mariner  or 
seaman  at  sea  (sec.  11,  1  Vict.  c.  26). 

But  we  cannot  get  rid  of  the  disqualification  of  married  women  in 
that  easy  way. 

When,  however,  the  Victorian  enactment  is  closely  examined  it  will 
be  seen  that  it  a  little  breaks  away  from  the  rigidity  of  the  old  idea. 
No  will  of  a  married  woman  shall  be  valid,  except  such  a  will  as  she 
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might  have  made  before  the  Act.  The  Act  refrains  from  conferring 
power  on  the  married  woman,  but  takes  no  power  from  her.  What, 
then,  is  the  meaning  of  this  exception  ?  Why,  that  the  lawyers  and 
the  Court  of  Chancery  had  been  assiduously  working  in  the  interests  of 
the  "  Woman  Covert ; " — the  lawyers  by  means  of  powers  of  appoint- 
ment, the  Court  of  Chancery  by  the  invention  and  establishment  of  the 
doctrine  of  separate  estate. 

The  testamentary  capacity  of  a  married  woman  by  virtue  of  a  power 
does  not  arise  because  she  is  a  human  being,  but  because,  by  the  power 
itself,  she  is  in  terms  enabled  by  her  will  to  dispose  of  the  property, 
whether  real  or  personal,  subject  to  the  power.  Thus,  take  the  case 
of  a  marriage  settlement,  or  the  will  of  the  married  woman's  father. 
Under  either  document,  property  is  to  be  given  to  a  married  woman 
for  life,  and  upon  her  death  it  is  to  go  as  she  wishes : — The  plan  was 
and  still  frequently  is,  to  convey  or  give  the  property  to,  or  to  the 
use  of,  the  married  woman  for  her  life,  "and  from  and  after  her 
decease,  to  such  person  or  persons,  and  upon  and  for  such  uses,  trusts, 
intents,  and  purposes,  as  the  married  woman  shall  by  her  last  will 
and  testament,  or  any  codicil,  or  codicils  thereto,  direct,  limit,  or 
appoint."  Thereupon,  and  by  means  of  such  a  power,  a  married 
woman  becomes,  and  many  a  long  year  before  the  new  Wills  Act 
became,  able  to  make  a  will  of  the  property  made  subject  to  the 
power,  and  her  beneficiaries  would  take  under  such  a  will  in  the  same 
way  as  if  they  were  the  objects  of  a  man's  post-obit  bounty.  This 
ability  to  make  a  will  was,  as  we  have  seen,  not  affected  by  sec.  8 
of  the  new  Wills  Act. 

The  doctrine  of  a  married  woman's  separate  estate  was  invented  by 
the  Court  of  Chancery.  It  was  born,  probably,  at  least  two  hundred 
years  ago,  and  became  the  petted  child  of  that  Court.  No  special 
form  of  words  was  or  is  needed;  though  trustees  were  usually,  and 
frequently  still  are,  provided,  none  were  or  are  needed.  If  the  Court 
sees  that  property  is  to  be  for  the  sole  benefit  of  a  wife  separate  from 
her  husband,  that  property  is  hers,  in  the  contemplation  of  the  Court 
of  Chancery,  for  her  separate  estate.  Mark, — this  is  not  quite  the 
same  thing  as  the  wife  being  entitled  in  equity  to  property.  The 
doctrine  of  separate  estate  is  indeed  purely  an  equitable  doctrine,  but 
a  wife  may  be  entitled  in  equity  to  property  without  having  a  separate 
estate  therein. 

This  little  preface  seems  necessary  to  the  understanding  of  some  of 
the  remarks  in  the  judgment  of  Lord  Chancellor  Westbury  in  Taylor 
V.  Meads,  1865,  34  L.  J.  Ch.  203 ;  4  De  G.,  J.  &  S.  597 ;  46  E.  E.  1050. 
That  judgment  so  clearly  defines  the  principles  on  which  rests  the  testa- 
mentary capacity  of  a  married  woman  over  her  separate  estate, — a 
doctrine  so  full  of  practical  importance, — that  no  excuse  is  offered  for 
making  a  lengthy  extract  therefrom,  every  word  of  which  is  commended 
to  the  reader's  careful  attention.     His  lordship  said  : — 

When  the  Courts  of  Equity  established  the  doctrine  of  the  separate  use  of 
a  married  woman,  and  applied  it  to  both  real  and  personal  estate,  it  became 
necessary  to  give  the  married  woman,  with  respect  to  such  separate  property, 
an  independent  personal  status,  and  to  make  her  in  equity  a.  feme  sole.  It  is 
of  the  essence  of  separate  use,  that  the  married  woman  shall  be  independent 
of,  and  free  from  the  control  and  interference  of,  her  husband.  With  respect 
to  separate  property,  the  feme  covert  is,  by  the  form  of  trust,  released  and 
freed  from  the  fetters  and  disability  of  coverture,  and  invested  with  the 
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rights  and  powers  of  a  person  who  is  sui  juris.  To  every  estate  and  interest 
held  by  a  person  who  is  sui  juris,  the  common  law  attaches  a  right  of  aliena- 
tion, and  accordingly  the  right  of  a  feme  covert  to  dispose  of  her  separate 
estate  was  recognised  and  admitted  from  the  beginning,  until  Lord  Thurlow 
devised  the  clause  against  anticipation  (K  Farkesv.  White,  1805,  11  Ves.  209, 
221 ;  32  E.  R  1068). 

With  regard  to  the  ordinary  equitable  estate  belonging  to  a,  feme  covert — 
for  example,  where  lands  are  given  to  trustees  in  fee,  upon  trust  for  a  married 
woman  and  her  heirs,  or  for  a  single  woman  in  fee  who  afterwards  marries — 
equity  follows  the  law,  and  (preserving  the  analogy  between  legal  and  equit- 
able estates)  requires  that  the  equitable  estate  of  the  married  woman  shall  be 
dealt  with  inter  vivos  in  the  same  manner  as  a  legal  estate  ;  and  in  like  manner 
an  estate  of  this  nature  cannot  be  devised  by  a  feme  covert,  for  the  incapacity 
to  make  a  will  of  lands,  by  sec.  14  of  the  Statute  of  Henry  viii.,  in  this  respect 
is  not  removed  by  the  1  Vict.  c.  26.  But  the  interest  created  by  the  separate 
use  is  the  creature  of  a  Court  of  Equity,  to  which  there  is  nothing  correspon- 
dent at  law,  and  which  would  be  deprived  of  its  character  if  it  were  made 
subject  to  a  form  of  alienation  that  proceeds  upon  the  basis  of  the  existence 
of  control  and  interest  in  the  husband,  and  personal  disability  in  the  wife. 
The  violence  thus  done  by  Courts  of  Equity  to  the  principles  and  policy  of 
the  common  law  as  to  the  status  of  the  wife,  during  coverture,  is  very  remark- 
able ;  but  the  doctrine  is  established,  and  must  be  consistently  followed  to  its 
legitimate  consequences. 

By  sec.  14  of  the  Statute  of  Wills,  34  &  35  Hen.  Viii.  c.  5,  it  was  enacted 
that  wills  or  testaments  made  of  any  manor,  lands,  tenements,  or  other  here- 
ditaments, by  any  woman  covert,  should  not  be  taken  to  be  good  or  effectual 
in  law.  This  enactment  no  doubt  referred  to  lands  vested  in  afeine  covert  in 
fee  simple,  and  of  which  her  husband  was  seised  jure  uxoris.  Courts  of  Equity 
appear  to  have  considered  it  as  not  applicable  to  separate  estate,  which  was 
unknown  at  the  time  of  the  passing  of  the  statute.  Between  that  time  and 
the  Act  1  Vict.  c.  26,  the  doctrine  of  the  separate  use  was  fully  established, 
and  the  feme  covert,  when  not  restrained  from  alienation,  was  considered  in 
equity  entitled  to  the  same  rights  of  alienation  over  her  separate  property  as 
were  possessed  by  persons  sui  juris.  Then  followed  the  present  Wills  Act, 
1  Vict.  c.  26,  by  which  it  is  enacted  "that  no  will  made  by  a  married 
woman  shall  be  valid,  except  such  a  will  as  might  have  been  made  hy  a  married 
woman  hefwe  the  passing  of  this  Act."  This  brings  us  to  the  decided  cases,  in 
which  there  is  some  inconsistency,  but  they  preponderate  greatly  in  favour 
of  the  proposition — That  a  feme  covert,  when  not  restrained  from  alienation, 
has,  in  equity,  the  saxiie  jus  disponendi  over  her  separate  estate,  by  deed  or  will, 
as  she  would  have  if  free  from  the  disability  of  coverture. 

Lord  Westbury  proceeded  to  firmly  lay  down  that  proposition  as 
law  which  has  never  since  been  questioned  (  V.  Pride  v.  Bvdd,  1871, 
41  L.  J.  Ch.  105 ;  L.  R.  7  Ch.  64 ;  Johnson  v.  Johnson,  1887,  56  L.  J.  Ch. 
326 ;  35  Ch.  D.  345).  So  that  it  is  clear  that  equity,  without  the  aid  of 
any  statute,  established  the  conclusion  that  a  married  woman  having 
unfettered  separate  estate,  whatever  its  character,  could  in  equity  make 
a  will  of  it,  just  the  same  as  a  single  woman  or  a  man. 

Now  consider  how  important  it  is  to  bear  in  mind  the  luminous 
judgment  in  Taylor  v.  Meads,  supra,  when  we  come  to  consider  the 
Married  Women's  Property  Act,  1882. 

By  sec.  1  it  is  provided  that — 

A  married  woman  shall,  in  accordance  with  the  provisions  of  this  Act,  be 
capable  of  acquiring,  holding,  and  disposing  hy  will  w  otherwise,  of  any  real  or 
personal  property  as  her  separate  property,  in  the  same  manner  as  if  she  were  a 
Jeme  sole,  without  the  intervention  of  any  trustee. 
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By  sec.  2  it  is  provided  that —  -    : 

Every  woman  who  marries  after  the  commencement  of  this  Act  (January  1, 
1883)  shall  be  entitled  to  have  and  to  hold,  as  her  separate  property,  and  to 
dispose  of  in  manner  aforesaid,  all  real  and  personal  property  which  shall 
belong  to  her  at  the  time  of  marriage,  or  shall  be  acquired  by  or  devolve  upon 
her  after  marriage,  including  any  wages,  earnings,  money,  and  property  gained 
or  acquired  by  her  in  any  employment,  trade,  or  occupation,  in  which  she  is 
engaged,  or  which  she  carries  on  separately  from  her  husband,  or  by  the 
exercise  of  any  literary,  artistic,  or  scientific  skill. 

By  sec.  5  it  is  provided  that — 

Every  woman  married  before  the  commencement  of  this  Act  shall  be 
entitled  to  have,  and  to  hold,  and  to  dispose  of  in  manner  aforesaid,  as  her 
separate  property,  all  real  and  personal  property,  her  title  to  which  (whether 
vested  or  contingent,  and  whether  in  possession,  reversion,  or  remainder) 
shall  accrue  after  the  commencement  of  this  Act,  including  any  wages, 
earnings,  money,  and  property  so  gained  or  acquired  by  her  as  aforesaid. 

Now,  read  all  these  three  sections  together  by  the  light  of  Taylor  v- 
Meads,  supra,  and  this  proposition  seems  clearly  to  be  authorised — All 
property,  whether  real  or  personal,  which  can  be  brought  within  either 
sec.  2  or  sec.  5  of  the  Married  Women's  Property  Act,  1882,  can  be  dis- 
posed of  by  the  married  woman  thereto  entitled,  "  by  will,  or  otherwise," 
in  the  same  large,  unrestricted,  and  ample  manner  as  Taylor  v.  Meads 
shows  she  could,  in  equity,  dispose  of  her  ordinary  separate  estate ;  and 
further,  that  her  will,  under  the  Married  Women's  Property  Act,  will 
pass  not  only  the  equitable,  but  also  the  legal  estate  and  interest  in 
such  property. 

If  that  be  correct,  and  it  is  submitted  it  is,  then  when  the  wide  terms 
of  sec.  2  are  considered,  it  seems  difficult  to  suggest  what  kind  of  pro- 
perty can  escape  those  terms.  Then  we  reach  the  conclusion  that,  as 
regards  women  married  since  31st  December  1882,  their  testamentary 
power  is  ample  over  all  property  that  can,  in  any  proper  sense,  be  called 
their  own. 

As  regards  women  married  before  the  Act,  the  terms  of  sec.  5  are  of 
course  not  so  ample ;  and  therein  note,  that  the  word  "  accrue  "  connotes 
when  the  married  woman's  title  becomes  operative ;  and,  therefore,  the 
section  does  not  embrace  property  in  remainder  at  the  time  of,  but  which 
comes  into  possession  after,  the  commencement  of  the  Act  {Reid  v.  Reid, 
1886,  55  L.  J.  Ch.  294;  31  Ch.  D.  402). 

These  statutory  powers,  of  course,  leave  untouched  a  married  woman's 
ability  of  making  a  will  under  a  power  of  appointment,  or  in  virtue  of 
the  doctrine  of  separate  estate  so  clearly  stated  in  Taylor  v.  Meads. 

Thus  a  married  woman  has  very  full  powers  of  testamentary  dis- 
position ;  and  yet  sec.  8  of  the  new  Wills  Act,  1  Vict.  c.  26,  remains 
unrepealed. 

We  now  turn  back  to  p.  668  for  the  words  of  sec.  14,  34  &  35 
Hen.  VIII.  c.  5.  There,  beside  the  topics  of  age  and  coverture,  we  read 
that  the  will  of  an  "  Idiot,  or  any  person  de  nan  sane  memory,  shall  not 
be  taken  to  be  good  or  effectual  in  the  law."  Those  words  must,  one  would 
think,  have  been  declaratory  of  what  the  law  had  always  been.  At  any 
rate,  they  very  well  express  what  has  been  the  law  ever  since  as  regards 
all  testamentary  persons.  What  is  being  an  idiot,  or  de  non  sane  memory, 
disqualifying  a  person  from  making  a  will,  is  treated  in  the  article  in  this 
Encyclopaedia,  tit.  Lunacy,  and  no  more  thereon  need  be  said  here. 
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IV.  Invalidation. 

The  contentious  practice  of  the  Probate  Division  of  the  High  Court 
shows  that  the  grounds  on  which  a  will,  regular  on  its  face,  is  sought  to 
be  invalidated  are  generally  the  four  following,  some  or  one  of  them : — 

(1)  That  it  was  not  duly  executed  according  to  sec.  9,  1  Vict.  c.  26 ; 

(2)  that  the  testator  was  not  of  sound  mind,  memory,  and  understanding 
at  the  time  of  executing  the  will ;  (3)  that  he  did  not  know  and  approve 
of  the  contents  of  the  will ;  (4)  that  the  will  was  obtained  by  undue 
influence.  As  to  this  last  phrase,  V.  this  Encyclopaedia,  tit.  Undue 
Influence. 

A  will  may  also  be  wholly  or  in  part  invalidated  by  its  being  attested 
by  a  person  who,  or  whose  wife  or  husband,  is  benefited  by  it ;  if  the 
attesting  witness,  his  or  her  wife  or  husband,  be  the  sole  beneficiary 
under  a  will,  then  the  will  is  invalidated  altogether ;  if,  however,  such 
witness,  his  or  her  wife  or  husband,  be  only  one  of  the  beneficiaries 
under  a  will,  then  the  will  stands  valid,  except  as  regards  the  benefit 
intended  for  the  witness,  or  his  or  her  wife  or  husband,  which  is  "  utterly 
null  and  void"  (s.  15,  1  Vict.  c.  26). 

But  a  will  may  also  be  invalidated  by  revocation,  which  may  be 
accomplished  in  two  ways:  (1)  Inferentially ;  (2)  Expressly. 

1.  Inferentially. — "  No  will  shall  be  revoked  by  any  presumption  of 
an  intention  on  the  ground  of  an  alteration  in  circumstances,"  so  runs 
sec.  19  of  the  Wills  Act,  1837.  These  "circumstances"  seem  to  connote 
such  matters  as  the  length  of  time  between  the  will  and  the  testator's 
death,  or  the  great  increase  of  his  wealth  and  substance  after  the 
making  of  the  will  (Wms.  Uxs.,  138).  But  there  is  one  alteration  in 
circumstances,  by  no  means  unusual,  which  does  revoke  a  will,  i.e. 
marriage.  "Every  will  made  by  a  man  or  woman  shall  be  revoked 
by  his  or  her  marriage,  except  a  will  made  in  exercise  of  a  power  of 
appointment,  when  the  real  or  personal  estate  thereby  appointed  would 
not  (in  default  of  such  appointment)  pass  to  his  or  her  heir,  customary 
heir,  executor  or  administrator,  or  the  person  entitled  as  his  or  her  next- 
of-kin  under  the  Statute  of  Distributions  "  (s.  18,  Wills  Act,  1837).  The 
reason  for  this  exception  is  that  a  revocation,  where  the  exception  applies, 
would  only  operate  in  favour  of  outsiders  who  would  be  entitled  if  no 
appointment  were  made,  and  therefore  the  new  family  of  the  testator 
would  not  benefit  by  making  his  or  her  marriage  a  revocation  of  a  will 
executing  such  a  power  (Wms.  Uxs.,  n.  138). 

A  will  also  is  invalidated  by  the  due  execution  of  a  subsequent  will 
which  is  inconsistent  therewith.  Sec.  20  of  the  1  Vict.  c.  26,  provides 
for  this ;  but,  in  truth,  such  an  invalidation  is  inherent. 

Concerning  the  making  of  a  latter  testament,  so  large  and  ample  is  the 
liberty  of  making  testaments,  that  a  man  may,  as  oft  as  he  will,  make  a  new 
testament,  even  until  his  last  breath ;  neither  is  there  any  cautel  under  the 
sun  to  prevent  this  liberty.  But  no  man  can  die  with  two  testaments,  and 
therefore  the  last  and  newest  is  of  force;  so  that  if  there  were  a  thousand 
testaments,  the  last  of  all  is  the  best  of  all,  and  maketh  void  the  former 

(Swinburne,  pt.  vil  s.  14,  pi.  1). 

But  the  mere  fact  of  making  a  subsequent  testamentary  paper  does  not 
work  a  total  revocation  of  a  prior  one,  unless  the  latter  expressly,  or  in  eflFect, 
revoke  the  former,  or  the  two  be  incapable  of  standing  together ;  for  though 
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it  be  a  maxim,  as  Swinburne  says,  that  "  no  man  can  die  with  two  testa- 
ments," yet  any  number  of  instruments,  whatever  be  their  relative  date,  or 
in  whatever  form  they  may  be  (so  as  they  be  all  clearly  testamentary),  may 
be  admitted  to  probate  as  together  containing  the  last  will  of  the  deceased. 
And  if  a  subsequent  testamentary  paper  be  partially  inconsistent  with  one  of 
an  earlier  date,  then  such  latter  instrument  will  revoke  the  former  as  to  those 
parts  only  where  they  are  inconsistent 

(Wins.  Exs.,  119-132,  and  cases  there  cited). 

VJi.  In  re  Bryan,  [1907]  P.  125 ;  76  L.  J.  P.  D.  &  A.  30. 

Before  leaving  this  topic  of  inferential  revocation  by  a  subsequent 
will,  it  may  be  well  to  draw  attention  to  the  argument  that  has  taken 
place  on  the  use  of  the  word  "last."  Wills,  it  is  well  known,  very 
frequently  indeed  begin  with  the  formula,  "This  is  the  last  Will  and 
Testament "  of  so  and  so.  If,  then,  a  testator  speaks  of  a  document  as 
his  "  last "  will,  does  not  that  word  preclude  the  notion  that  he  recognises 
any  previously  existing  will,  and  therefore,  in  such  a  case,  are  not  all 
previous  testamentary  documents  inferentially  revoked  ?  Here  is  one 
of  those  delightful  verbal  puzzles  that  are  not  so  fashionable  now  as 
they  once  were,  and  the  answer  to  it  is  that,  generally  speaking,  "  last 
will "  means  the  one  latest  in  date,  though  there  may  be  two  or  more 
wills  of  different  dates,  yet  all  speaking  from  the  death  of  the  testator 
{Pettinger  v.  Ambler,  1866,  35  L.  J.  Ch.  389 ;  L.  K.  1  Eq.  510 ;  35  Beav. 
321 ;  55  E.  E.  919).  "  This  is  my  last  will  and  testament,"  does  not,  of 
itself,  revoke  a  former  will  (Cutto  v.  Gilbert,  1854,  9  Moo.  P.  C.  131 ; 
14  E.  K.  247 ;  Freeman  v.  Freeman,  1854,  5  De  G.,  M.  &  G.  704 ;  23  L.  J. 
Ch.  838 ;  43  E.  E.  1044),  though  that  phrase  may  be  used  as  a  confirma- 
tory proof  of  an  intention  to  revoke  the  prior  will  (Plenty  v.  West,  1852, 
16  Beav.  173 ;  22  L.  J.  Ch.  185 ;  51  E.  E.  743).  Vf.  In  re  Petchell,  1874, 
L.  E.  3  P.  &  M.  153 ;  43  L.  J.  P.  &  M.  22 ;  Last,  p.  745,  post. 

2.  Expressly. — The  law  relating  to  express  revocation  will,  perhaps, 
be  most  compendiously  shown  by  comparing  the  provisions,  now  repealed, 
of  the  Statute  of  Frauds  thereon  with  the  provisions  of  1  Vict.  c.  26. 

By  the  6th  section  of  the  Statute  of  Frauds,  it  is  provided  that — 

No  devise  in  writing  of  lands,  tenements,  or  hereditaments,  nor  any  clause 
thereof  shall,  at  any  time  after  the  24:th  June  1676,  be  revocable  otherwise 
than  by  some  other  will  or  codicil  in  writing,  or  other  writing  declaring  the 
same,  or  by  burning,  cancelling,  tearing,  or  obliterating,  the  same  by  the  testator 
himself,  or  in  his  presence,  and  by  his  directions  and  consent. 

The  provisions  of  the  1  Vict.  c.  26  hereon  are  contained  in  sees.  20 
and  21— 

No  will  or  codicil,  or  any  part  thereof,  shall  be  revoked  otherwise  than 
as  aforesaid  {i.e.  by  marriage,  s.  18);  or  by  another  will  or  codicil  executed 
in  manner  hereinbefore  required  ;  or  by  some  writing  declaring  an  intention 
to  revoke  the  same  and  executed  in  the  manner  in  which  a  will  is  herein- 
before required  to  be  executed ;  or  by  the  burning,  tearing,  or  otherwise 
destroying,  the  same  by  the  testator,  or  by  some  person  in  his  presence  and 
by  his  direction,  with  the  intention  of  revoking  the  same  (s.  20). 

No  obliteration,  interlineation,  or  other  alteration,  made  in  any  will  after 
the  execution  thereof  shall  be  vahd  or  have  any  effect  (except  so  far  as  the 
words  or  effect  of  the  will  before  such  alteration  shall  not  be  apparent)  unless 
such  alteration  shall  be  executed  in  like  manner  as  hereinbefore  is  required 
for  the  execution  of  the  will ;  but  the  will,  with  such  alteration  as  part 
VOL.  XIV.  43 
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thereof,  shall  be  deemed  to  be  duly  executed  if  the  signature  of  the  testator 
and  the  subscription  of  the  witnesses  be  made  in  the  margin,  or  on  some 
other  part,  of  the  will  opposite  or  near  to  such  alteration,  or  at  the  foot  or 
end  of,  or  opposite  to,  a  memorandum  referring  to  such  alteration,  and  written 
at  the  end  or  some  other  part  of  the  will  (s.  21). 

By  making  the  comparison  to  which  the  reader  has  been  invited,  it 
will  at  once  be  seen  that  sec.  20  of  the  1  Vict,  is  based  upon,  but  differs 
from,  the  provisions  of  the  Statute  of  Frauds.  Eevocation  by  another 
will  is  common  to  both,  and  has  already  been  dealt  with.  Revocation 
by  express  words  of  revocation  is  also  common  to  both,  but  the  latter 
statute  —  the  one  that  now  governs  —  requires  that  every  writing 
revoking  a  will  must  be  executed  in  the  same  manner  as  a  will  has 
to  be  executed. 

But  then  we  come  to  acts  of  revocation.  Observe  that  the  words 
italicised  in  the  cited  section  of  the  Statute  of  Frauds  are  not  repeated 
in,  and  were  purposely  omitted  from,  the  Act  of  Victoria.  Cancellation, 
therefore,  does  not  revoke ;  and  probate  will  be  granted  of  a  will,  in  its 
original  shape,  though  a  pen  has  been  drawn  through  the  body  of  the 
will,  and  through  the  testator's  signature,  the  attestation  clause,  and 
the  names  of  the  witnesses  {Stephens  v.  Taprell,  1840,  2  Curt.  458 ;  In 
re  Fary,  1851, 15  Jur.  1114 ;  Shaw  v.  Thome,  4  N.  C.  649 ;  In  re  Brewster, 
1859,  29  L.  J.  P.  M.  &  A.  69). 

So  of  obliteration,  that  mode  of  revocation  is  not  repeated  in  the  Act 
of  Victoria,  and  is  otherwise  provided  for  by  sec.  21,  which  shall  be 
dealt  with  a  little  later  on. 

But  burning  and  tearing  are  modes  of  revocation  established  by  both 
statutes,  the  later  one  adding,  "or  otherwise  destroying,"  and  also  pre- 
scribing that  these  acts  must  be  animo  revocandi. 

Burning. — The  singeing  of  the  cover  is  not  a  burning  of  a  will  so  as 
to  revoke  it ;  nor  is  a  fraudulent  burning  of  something  else  instead  of 
the  will  a  revocation,  although  the  testator  has  directed  that  the  will 
itself  should  be  burnt  (Doe  d.  Reed  v.  Harris,  1837,  6  Ad.  &  E.  209 ; 
6  L.  J.  K.  B.  84 ;  45  R.  R.  469).  "  A  strong  intention  to  burn  is  not  a 
burning.  There  must  be,  at  all  events,  a  partial  burning  of  the  instru- 
ment itself.  I  do  not  say  that  a  quantity  of  words  must  be  burnt,  but 
there  must  be  a  burning  of  the  paper  on  which  the  will  is  "  {per  Patte- 
son,  J.,  ibid.).  In  the  same  case,  Coleridge,  J.,  whilst  agreeing  that  a 
total  destruction  was  not  necessary,  added :  "  But  there  should  be  such  a 
burning  as  destroys  the  entirety  of  the  will,  for  in  such  a  case  the  will 
of  the  testator  no  longer  exists  as  he  framed  it."  But,  semble,  a  slight 
singeing  of  the  will  itself  is  a  burning,  if  the  will  was  thrown  on  the  fire 
by  the  testator  with  intent  to  burn  it,  although  it  fell  off  the  fire,  and 
was  saved  from  further  destruction  by  a  person  picking  it  up  and 
preserving  it  without  the  testator's  knowledge  {Bibb  v.  Thomas,  1776, 

2  Black.  W.  1043). 

Tearing. — Tearing  includes  cutting.  The  tearing  or  cutting  need  not 
be  of  the  whole  will ;  tearing  or  cutting  off  its  principal  part — e.g.  either 
of  the  necessary  signatures  {Hobbs  v.  Knight,  1838,  1  Curt.  768),  or  even 
the  seal,  when  it  has  been  executed  under  seal  {Price  v.  Powell,  1858, 

3  H.  &  N.  341 ;  nom.  Price  v.  Price,  27  L.  J.  Ex.  409)— is  sufficient 
(Jarm.  115);  but  it  is  doubtful  whether  tearing  in  a  fit  of  anger  is  a 
revocation,  if  the  testator  afterwards  puts  the  pieces  together  as  well  as 
he  can  {In  re  Colberg,  1841,  2  Curt.  832),  semble,  that  is  not  a  revocation 
(In  re  Brassingtm,  [1902]  P.  1 ;  71  L.  J.  P.  D.  &  A.  9).     Cutting  out  a 
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particular  clause,  or  the  name  of  a  legatee,  is  a  revocation  pro  tanto  only 
(Jarm.  141).  Erasing  the  signature  with  a  knife  is  a  "tearing"  that 
revokes  {In  re  Morton,  1887,  56  L.  J.  P.  D.  &  A.  96 ;  12  P.  D.  141) ;  but 
it  is  submitted  that  if  the  erasure  were  made  by  crossing  through  the 
signature  with  a  pen,  that  that  would  not  revoke,  because  that  would 
be  cancellation,  and  not  a  tearing :  see  supra. 

"  Otherwise  Destroying." — This  phrase  is  to  be  read  as  ejusdem  generis 
with  the  words  immediately  preceding  it,  that  is  to  say,  there  must  be 
destruction,  in  the  proper  sense  of  the  word,  of  the  substance  or  contents 
of  the  will,  or  at  least  complete  effacement  of  the  writing ;  and  not  a 
"  destroying  "  in  only  a  secondary  sense,  as  by  cancelling  or  incomplete 
obliteration.  These,  unless  they  prevent  the  words,  as  originally  written, 
from  being  apparent — that  is,  apparent  by  looking  at  the  will  itself — 
are  plainly  excluded  by  the  statute.  Glasses  have  been  used  for  dis- 
covering what  the  words  attempted  to  be  obliterated  originally  were 
(Jarm.  121 :  Vh.  Cheese  v.  Lovejoy,  1877,  46  L.  J.  P.  D.  &  A.  66 ;  2  P.  D. 
251).  When  a  will  is  executed  in  duplicate,  the  destruction  of  one  of 
them,  animo  revocandi,  is  a  destruction  of  both ;  but  evidence  of  declara- 
tions by  the  testator  that  he  has  so  destroyed  one  part  is  inadmissible 
(Atkinson  v.  Morris,  [1897]  P.  40 ;  66  L.  J.  P.  D.  &  A.  17). 

As  to  the  revocation  of  the  whole  by  destroying  a  part  of  a  will ; 
V.  Leonard  v.  Leonard,  [1902]  P.  243 ;  71  L.  J.  P.  D.  &  A.  117. 

A  destruction  by  mistake,  may  be  cured  by  admitting  the  draft  of 
the  will  to  probate  {Beardsley  v.  Lacey,  67  L.  J.  P.  D.  &  A.  35 ;  78  L.  T. 
25). 

A  destruction  solely  with  the  view  to  revive  a  previous  will,  is  not 
a  revocation  of  the  will  destroyed  {Powell  v.  Powell,  35  L.  J.  P.  &  M. 
100;  L.  E.  1  P.  &  D.  209;  Gossey  v.  Cossey,  69  L.  J.  P.  D.  &  A.  17; 
82  L.  T.  203). 

Destruction  animo  revocandi  is  presumed  if  the  will  cannot  be 
produced  at  the  death;  and  that  presumption  can  only  be  rebutted 
by  evidence  producing  the  conviction  that  the  will  was  not  so  de- 
stroyed {Allan  V.  Morrison,  69  L.  J.  P.  C.  141 ;  In  re  Sykes,  23  T.  L.  R 
747). 

Observe,  as  regards  all  three  of  the  methods  of  revocation  that  we 
have  just  been  considering,  that  they  are  to  be  done  by  the  testator,  "  or 
by  some  person  in  his  presence,  and  by  his  direction  ;  "  that  is  to  say,  the 
act  must  be  one  authorised  by  the  testator.  Therefore,  where  a  testatrix 
showed  her  will  to  her  sister-in-law,  and  the  latter  in  her  presence,  but 
without  her  direction  and  contrary  to  her  wishes,  tore  up  and  burnt  the 
will,  there  was  no  revocation ;  and  it  was  further  held  that  the  testatrix 
had  not  subsequently  ratified  the  destruction  of  the  will  by  refusing  to 
make  another  will,  saying  that  "  she  could  not  bring  her  mind  to  it,  and 
it  must  remain  as  it  was  "  {Mills  v.  Millward,  1889,  56  L.  J.  P.  D.  &  A. 
23 ;  15  P.  D.  20).  Vf.,  as  regards  the  necessity  of  the  act  being  author- 
ised, In  re  Leigh,  [1892]  P.  82 ;  61  L.  J.  P.  D.  &  A.  124. 

As  to  what  words  will  revoke  a  gift  to  the  individual  without  revok- 
ing the  subsequent  limitations  of  the  property  comprised  in  the  gift ; 
V.  In  re  Whitehorne,  [1906]  2  Ch.  121 ;  75  L.  J.  Ch.  537,  applying  In  rt 
Love,  47  L.  J.  Ch.  783,  and  Alt  v.  Gregory,  8  D.  G.,  M.  &  G.  221 ;  secus, 
Philipps  V.  Allen,  7  Sim.  446 ;  Sanford  v.  Sanford,  1  D.  G.  &  S.  67 ; 
63  E.  K.  974 ;  75  K.  R  41 ;  Boulcott  v.  Boulcott,  23  L.  J.  Ch.  57 ;  2  Drew. 
25 ;  61  E.  R  627 ;  Tabor  v.  Prentice,  32  W.  R  872. 
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V.  Eevival. 


A  will  revoked — if  revoked  in  any  other  way  than  by  destruction 
{Hale  V.  Tokelove,  1850,  2  Eob.  Eccl.  318 ;  Newton  v.  Newton,  1861, 12  Ir. 
Ch.  118;  Rogers  v.  Ooodenough,  1862,  2  Sw.  &  Tr.  342;  31  L.  J.  P.  M.  & 
A.  49 ;  In  re  May,  1868,  37  L.  J.  P.  &  M.  68 ;  1  L.  E.  P.  &  D.  581)— 
may  be  revived.  Sometimes,  it  is  said,  this  may  be  done  by  republica- 
tion ;  but  it  is  submitted  that  the  view  of  the  Eeal  Property  Commis- 
sioners (Fourth  Eeport,  33,  34)  is  correct,  and  that  as  publication  is, 
since  the  Wills  Act,  1837  (s.  13),  no  longer  necessary,  the  continued 
use  of  the  expression  "  republication  "  is  improper.  Then  we  get  this 
principle  enunciated  by  sec.  22  of  the  Act  just  mentioned : — 

No  will  or  codicil,  or  any  part  thereof,  which  shall  be  in  any  manner 
revoked,  shall  be  revived  otherwise  than  by  the  re-execution  thereof,  or  by  a 
codicil  executed  in  manner  hereinbefore  required,  and  showing  an  intention  to 
revive  the  same ;  and  when  any  will  or  codicil — which  shall  be  partly  revoked, 
and  afterwards  wholly  revoked — shall  be  revived,  such  revival  shall  not 
extend  to  so  much  thereof  as  shall  have  been  revoked  before  the  revocation 
of  the  whole  thereof,  unless  an  intention  to  the  contrary  shall  be  shown. 

That  section  provides  for  two  things — (1)  How  a  revoked  will  or 
codicil  may  be  revived ;  (2)  the  effect  of  a  revival  of  a  will  or  codicil 
which,  prior  to  the  revival,  has  been  at  first  only  partly  revoked,  and 
•  has  afterwards  been  wholly  revoked. 

1.  To  revive,  you  must  have  a  testamentary  instrument  "  executed 
in  manner  hereinbefore  required  " — that  is,  executed  in  the  same  way 
and  with  the  same  attestation  as  a  will.  That  instrument  may  be  the 
revoked  document  itself ;  but  then  it  must  be  re-executed  in  the  same 
manner  as  a  will,  de  novo.  Questions  do  not  often  arise  on  that,  for 
re-execution  involves  execution  which  is  common  to  all  wills  ( Vh.  Dunn 
V.  Dunn,  1866,  L.  E.  1  P.  &  D.  277).  But  the  revival  may  be  by  a 
codicil,  and  then  come  in  the  italicised  words,  "  showing  an  intention  to 
revive."  Of  course,  a  sensible  testator,  meaning  to  revive  a  revoked  will 
by  a  codicil,  would  take  care  to  do  so  in  words  accurately  mentioning 
the  date  of  the  will,  and  plainly  stating  its  revival  and  validity,  as  though 
it  had  never  been  revoked.  But  those  simple  precautions  are  frequently 
neglected,  and  difficulties  arise  as  to  whether  some  codiciliary  reference 
to  the  revoked  will  has  or  has  not  the  effect  of  reviving  it.  Then,  what 
is  the  meaning  of  the  words  "  showing  an  intention  to  revive  ? " 

To  appreciate  them,  it  is  necessary  to  bear  in  mind  the  law  as  it  stood 
when  they  were  enacted.  The  theory  of  the  law  is,  and  always  was,  that  a 
codicil  forms  part  of  a  will,  and  consequently  that  to  make  a  codicil  to  your 
will  is  first,  to  affirm  the  existence  of  that  will,  and,  secondly,  republish  it  or 
reaffirm  its  validity.  Before  the  Act,  therefore,  it  was  an  inference  which  the 
law  drew  from  the  making  of  the  codicil  that  the  testator  intended  to  reaffirm 
his  will ;  and — if  the  will  had  been  revoked — by  reaffirming  it,  to  revive  it. 
As  soon,  therefore,  as  it  could  be  ascertained  that  the  codicil  in  question  was 
a  codicil  to  a  particular  revoked  will,  that  will  was  revived.  The  difficulty 
with  which  the  Courts  had  to  grapple  was,  to  ascertain  to  which  or  what  will 
the  disputed  paper  was  intended  as  a  codicil. 

Such  being  the  state  of  the  law  before  the  Wills  Act,  I  hesitate  to  accept 
the  conclusion  that  the  express  words  of  the  section  meant  to  leave  the 
matter  in  the  same  state  in  which  it  would  have  stood  if  they  had  never  been 
introduced.     If  the  merely  declaring  that  a  particular  paper  was  to  be  taken 


WILL  677 

as  a  codicil  to  a  particular  will  was  all  that  the  legislature  required  when  it 
enacted  that  the  codicil  should  show  an  intention  to  revive  a  revoked  will, 
the  words  "  showing  an  intention  to  revive  the  same "  were  quite  useless ; 
for  every  codicil  to  a  revoked  will  (by  power  of  being  a  codicil  to  such  will) 
so  showed  it.  I  therefore  infer  that  the  legislature  meant  that  the  "  inten- 
tion "  of  which  it  speaks  should  appear  on  the  face  of  the  codicil,  either  (1)  by 
express  words  referring  to  the  will  as  revoked,  and  importing  an  intention 
to  revive  the  same ;  or  (2)  by  a  disposition  of  the  testator's  property  incon- 
sistent with  any  other  intention  ;  or  (3)  by  some  other  expression  conveying 
to  the  mind  of  the  Court,  with  reasonable  certainty,  the  existence  of  the 
intention  in  question.  In  other  words,  I  conceive  that  it  was  designed  by 
the  statute  to  do  away  with  the  revival  of  wills  by  mere  implication 

{per  Sir  J.  P.  Wilde,  J.O.,  afterwards  Lord  Penzance,  in  In  re  May, 
1868,  L.  J.  P.  &  M.  68 ;  L.  R  1  P.  &  D.  581). 

It  is  believed  that  that  luminous  statement  is  a  complete  exposition 
of  the  law  on  this  topic,  and  that  all  the  cases  hereon  are  in  harmony 
therewith.  As  no  two  cases  hereon  could  scarcely  be  exactly  alike, 
it  is  believed  that  Lord  Penzance's  three  working  rules  are  of  more 
practical  worth,  at  least  in  these  pages,  than  a  detail  of  the  decided 
cases;  it  is  probably  sufficient  here  to  say  that  those  cases  will  be 
found  collected  in  Theobald,  ch.  ix.,  and  in  the  notes  to  pp.  140-147, 
Wms.  Exs.      Vf.  In  re  Eendle,  68  L.  J.  P.  D.  &  A.  125. 

2.  Consider  now  the  effect  of  the  revival  of  a  will. 

As  will  have  been  seen,  sec.  22  of  the  Wills  Act  provides  for  the 
case  where  a  will  or  codicil  has  been  at  first  only  partly  revoked,  and 
has  afterwards  been  wholly  revoked.  There  the  section  says  that  a 
simple  revival  of  the  will  or  codicil  so  wholly  revoked  shall  not  set 
up  the  will  or  codicil  in  its  original  entirety,  but  sets  it  up  as  varied 
by  its  partial  revocation.  Thus,  if  a  will  has  been  partially  revoked 
by  several  codicils,  and  then  has  been  wholly  revoked,  and  then  has 
been  revived,  such  revival,  indeed,  sets  up  the  will,  but  sets  it  up 
subject  to,  and  as  varied  by,  the  codicils  which  partially  revoked  it 
{Vh.  Crosbie  v.  MacDoual,  1799,  4  Ves.  610  ;  31  E.  K.  314;  9  E.  K.  161 ; 
Green  v.  Tribe,  1878,  9  Ch.  D.  233 ;  47  L.  J.  Ch.  783 ;  In  re  Garriti, 
1892,  66  L.  T.  379). 

But  where  "  an  intention  to  the  contrary  is  shown,"  and  the  Court 
can  see,  either  from  the  precise  words  of  the  reviving  codicil,  or  from 
the  words  used  as  explained  by  the  testator's  surrounding  circum- 
stances, that  the  true  sense  of  the  reviving  codicil  is  not  only  to 
revive  the  will,  but  also  to  revive  all  its  terms,  then  it  is  revived 
simpliciter,  unaffected  by  any  intermediate  codicil  (McLeod  v.  McNdb, 
[1891]  A.  C.  471 ;  60  L.  J.  P.  C.  70). 

It  remains  to  add  that  "  where  a  testamentary  disposition  is 
revoked  by  a  subsequent  disposition,  which  latter  is  in  its  turn  re- 
voked, the  former  disposition  is  not  thereby  revived  "  (Theobald,  63, 
citing  Burtenshaw  v.  Gilbert,  1774,  Cowp.  49  ;  In  re  Brown,  1858,  1  Sw, 
&  Tr.  32 ;  27  L.  J.  P.  &  M.  20 ;  Brown  v.  Brown,  1858,  8  El.  &  Bl.  876 ; 
27  L.  J.  Q.  B.  173  ;  Wood  v.  Wood,  1867,  L.  E.  1  P.  &  D.  309 ;  36 
L.  J.  P.  &  M.  34). 

For  the  purposes  of  the  Wills  Act,  every  will  re-executed  or  revived 
by  any  codicil  shall  "  be  deemed  to  have  been  made  at  the  time  at  which 
the  same  shall  be  so  re-executed  or  revived  "  (s.  34). 
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^t.w,  yj^  Suggestions  for  Preparing  and  Completing  Wills. 

The  first  thing  in  making  a  will  is  for  the  intending  testator  to  realise 
and  have  clearly  present  to  his  mind,  (1)  what  property  he  has  got ;  and 
(2)  what  he  wishes  should  be  done  with  it  when  he  dies.  How  easy  that 
sentence  is  to  write !  how  difficult  it  is  to  get  testators  to  put  it  into 
practice  ! 

It  would,  at  first  sight,  seem  easy  enough  for  most  testators — those 
with  only  moderate  possessions — to  have  a  fairly  good  knowledge  of 
what  their  property  consists.  But  very  often  indeed  they  do  not  even 
approximately  realise  how  much  in  the  aggregate  they  are  worth  ;  whilst 
they  are  still  more  frequently  quite  hazy  in  their  notion  as  to  details. 
Let  any  reader  of  this  page  pull  himself  together,  and  ask  himself.  What 
am  I  worth  ?  and  What  are  the  details  ?  It  is  an  even  chance  that  his 
replies,  if  off-hand,  will  scarcely  be  satisfactory.  Take  his  lands  and 
houses — Are  they  freehold,  copyhold,  or  leasehold  ?  If  copyhold — Of 
what  manor  are  they  held  ?  and  are  the  fines  and  other  copyhold 
incidents  heavy  or  light,  and  what  are  they  ?  If  leasehold — What  are 
the  terms  for  which  they  are  held,  and  under  and  subject  to  what  rents 
and  other  liabilities  ?  Are  there  any,  and  if  so  what,  incumbrances  on 
any,  and  if  so  which,  of  the  lands  and  houses  ?  Or  the  reader  may 
have  interests  in  companies.  Do  those  interests  consist  of  debentures, 
rent-charges,  shares,  or  stock  ?  Questions  such  as  those  might  be 
indefinitely  multiplied.  Enough,  probably,  has  been  said  to  show  how 
necessary  it  is  before  making  a  will  that  the  property  therein  to  be 
comprised  should  be  accurately  realised,  and  its  details  accurately 
ascertained;  and  that  such  clear  and  definite  knowledge  will  not, 
generally,  spring  up  without  an  effort,  but  needs  care  for  its  proper 
attainment.  Therefore,  and  if  there  were  no  other  reason,  it  is  generally 
better  for  a  man  not  to  make  his  own  will ;  because  the  very  effort  of 
giving  another  instructions  compels  him  to  put  himself  into  order  as 
to  what  he  possesses. 

15ut  if  that  be  so  as  regards  his  property,  it  is  still  more  so  as  regards 
the  question.  What  will  he  do  with  it  ?  Few,  except  experienced 
solicitors,  can  have  any  idea  of  the  vague  irresolutions  which  so  fre- 
quently beset  the  mind  of  an  intending  testator.  Quite  naturally.  His 
will  is  to  speak  for  him  when  death  hath  closed  his  mouth  for  ever. 
He  may  have  a  young  family,  none  of  whom  have  as  yet  developed  any 
definite  character.  The  future  will  almost  certainly  create  a  state  of 
things  quite  different  from  the  present.  That  is  only  a  single  instance 
of  the  myriad  difficulties  which  beset  the  making  of  a  just  and  proper 
will.  The  best  way  is  to  take  your  solicitor  into  confidence;  give  him 
careful  and  accurate  details  of  all  the  property  to  be  dealt  with,  and 
of  all  the  persons  who  have  claims  on  your  bounty,  and  of  how  you 
propose  to  recognise  such  claims.  To  be  worthy  of  such  confidence 
the  solicitor  should  be  a  thorough  man-of-the-world,  as  well  as  a  good 
lawyer,  of  clear  judgment,  and  of  the  utmost  probity.  Such  an  adviser 
will  be  invaluable  in  the  difficult  business  of  enabling  you  to  make  up 
your  mind  as  to  what  your  will  should  be.  It  does  not  necessarily 
follow  that  the  solicitor  will  himself  draw  the  will — if  elaborate,  and 
the  property  is  considerable,  he  will,  probably,  send  it  to  counsel  to 
settle ;  but  however  that  may  be,  the  great  thing  is  that  the  will,  as 
executed,  should  be  planned,  prepared,  and  completed  on  the  personal 
responsibility  of  a  solicitor  who,  on  all  sides,  is  thoroughly  accomplished 
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for  such  business.  Failing  such  an  adviser,  the  foregoing  and  following 
hints  may  not  be  without  utility. 

In  drawing  the  will  the  plainest  possible  English  should  be  used. 
Avoid  technical  expressions.  In  Leach  v.  Jay  (1878,  47  L.  J.  Ch.  876 ; 
9  Ch.  D.  42)  some  real  property  which  the  testatrix  obviously  meant  to 
give,  but  of  which  she  had  not  acquired  the  actual  possession,  did  not 
pass,  because  her  words  of  gift  were  "  all  real  estate  of  which  I  may  di^ 
seised;"  and  even  Lord  Davey  (then  Mr.  Horace  Davey)  was  unable  to 
persuade  the  Court  that  that  meant  all  her  real  estate  simply.  She 
had  chosen  to  use  a  highly  technical  word  which,  amongst  other  things, 
connoted  actual  possession,  and  her  gift  was  confined,  according  to  her 
own  words,  to  the  real  estate  of  which  she  died  "  seised." 

Bear  also  in  mind  another  caution — Let  the  intending  testator  have 
the  courage  of  his  intention.  So  many  people  want  to  make  a  will  in 
an  undefined  way,  or  to  fetter  their  gifts  with  half-hearted  wishes.  To 
indulge  in  weakness  of  that  kind  is  most  undesirable.  The  Court  some- 
times spells  out  nebulous  phrases,  and  gives  effect  to  half-hearted  wishes, 
and  so  we  get  what  is  called  a  "  Precatory  Trust,"  under  which  phrase 
in  this  Encyclopaedia  will  be  found  a  treatment  of  that  topic ;  see 
Pkecatory  Trusts,  Vol.  XL  pp.  422  et  seq.  But  the  cases  there  referred 
to  should  be  regarded  as  beacon  lights  indicating  rocks  which  ought  to 
be  avoided,  and  when  you  want  to  impose  a  trust  on  a  gift,  do  it  in  a 
straightforward,  whole-hearted  manner,  and  with  phrases  apt  thereunto. 

Posthumous  prudence  is  a  danger ;  do  not  be  too  anxious  about  the 
future.  The  future  must,  in  very  great  measure,  take  care  of  itself. 
Where  fairly  possible,  one's  testamentary  dispositions  should  make  the 
beneficiaries  absolute  owners.  Of  course,  however,  it  will  very  frequently 
happen  that  that  cannot  be  done  at  once,  and  that  the  testator  will,  for 
example,  want  to  give  the  whole  or  some  part  of  his  property  to  a  person 
or  persons  for  life  only,  and  will,  properly,  desire  to  postpone  the  dis- 
tribution of  the  corpus  of  his  gift  till  the  death  of  the  tenant  for  life. 
In  such  cases  as  these,  bear  in  mind  the  rule  against  perpetuities,  namely, 
that  a  gift  in  futuro  will  be  void  unless  it  vests  during  a  life,  or  any 
number  of  lives,  in  being  at  the  time  when  the  instrument  creating  it 
becomes  operative — i.e.  in  the  case  of  a  will,  the  death  of  the  testator — 
and  twenty-one  years  afterwards.  See  Perpetuity,  Vol.  XL  pp.  64  et  seq. 
The  advice  given  here,  and  for  the  purpose  of  such  an  article  as  this  is — 
Do  not  go  near  those  qualifications  and  refinements,  but  keep  the  broad 
rule  plainly  before  you.  It  is  not  intended  to  fetter,  and  never  had  the 
operation  of  fettering,  a  man  in  making  reasonable  provisions  for  the 
future.  Thus,  to  take  what  is  probably  the  most  common  case  of  a  man 
leaving  a  widow  and  children.  If,  say,  he  leaves  all  his  property  to  his 
widow  for  life,  and  at  her  death  to  be  absolutely  divided  amongst  his  chil- 
dren, he  is  quite  safe  in  doing  that,  and  in  no  way  offends  the  rule  against 
perpetuities,  though  the  widow  may  have  a  very  prolonged  life ;  for  the 
gifts  to  the  children  arise,  not  indeed  during  a  life  in  being  at  the 
testator's  death,  but  within  the  twenty-one  years  afterwards,  i.e.  on  the 
death  of  the  widow.  But  now  suppose  that  the  testator  were  to  leave 
£1000  to  his  unmarried  son  for  life,  and  afterwards  to  such  of  the  chil- 
dren of  such  unmarried  son  as  should  attain  the  age  of  twenty-five  years, 
that  latter  gift  would  oftend  the  rule  against  perpetuities,  and  would  be 
void ;  for  even  the  eldest  child  of  the  son  might  not  be  entitled  until 
after  the  lapse  of  more  than  twenty-one  years  after  the  son's  life.  See, 
then,  how  needful  it  is  to  bear  in  mind  the  broad  bearings  of  the  rule 
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and  how  desirable  it  is  not  to  indulge  in  eccentricities  as  regards  gifts 
in  futuro. 

Perhaps  this  is  the  place  in  which  to  say  a  word  about  wills  to 
children  after  a  life  estate.  Pause  on  this  question.  Do  you  mean  to 
give  such  children  a  vested  interest  at  once  ?  or  do  you  mean  that  the 
children  who  are  to  take  are  to  be  those  only  who  shall  be  alive  at  the 
death  of  the  tenant  for  life  ?  If,  on  consideration,  and  as  most  frequently 
is  the  case,  the  latter  be  the  intention,  then,  take  care  to  say  so,  in  some 
such  words  as  these: — "And  from  and  after  the  decease  of  the  said 
(tenant  for  life)  I  give  the  said  (whatever  the  property  is)  unto  and 
equally  between  the  children  of  the  said  (tenant  for  life)  who  shall  be 
living  at  her  decease,  and  the  issue  then  living  of  such  of  the  said 
children  as  shall  be  then  dead ;  nevertheless  such  children  and  issue  to 
take  per  stirpes  and  not  per  capita."  Observe,  that  such  a  clause  not 
only  provides  that  only  children  living  at  the  death  of  the  tenant  for 
life  shall  be  the  ones  to  be  benefited,  but  makes  provision  also  for  the 
issue — if  there  be  issue  then  living — of  any  child  who  shall  have  pre- 
deceased the  tenant  for  life.  But,  suppose  that  a  dead  child,  of  a  family 
of  five,  had  left  six  children  all  of  whom  survived  the  tenant  for  life,  it 
would  be  unreasonable  for  those  six  children  to  be  on  an  equality  with 
their  parent's  brothers  and  sisters,  and  for  the  property  to  be  divided 
into  tenths ;  the  reasonable  way  is  for  the  property  to  be  still  divided 
into  fifths,  and  for  the  children  of  the  dead  child  to  take  only  one  of 
those  fifths.  That  result  is  accomplished  by  the  words,  "  nevertheless 
such  children  and  issue  to  take  per  stirpes  and  nut  per  capita."  The 
writer  does  not  like  to  recommend  the  use  of  Latin  words  in  an  English 
document,  especially  after  what  he  has  said  about  plain  English  for 
wills ;  but  he  has  tried  many  times,  and  has  always  failed,  to  find  terse 
and  satisfactory  English  to  express  the  well-known  meaning  of  "per 
stirpes  and  not  per  capita." 

Somewhat  allied  to  the  rule  against  perpetuities  is  the  rule  against 
accumulations  of  income.  The  Accumulations  Act,  1800,  39  &  40 
Geo.  III.  c.  98,  and  sometimes  called  the  Thellusson  Act,  was  passed  to 
render  invalid  for  the  future  such  schemes  for  hoarding  up  enormous 
fortunes  as  that  which  the  eccentricity  of  his  mind  and  the  ability  of  his 
advisers  formulated  in  the  will  of  Mr,  Thellusson.  Now,  by  the  Act 
just  mentioned  the  rule  guiding  testators  is  that,  speaking  generally,  no 
testator  can  direct  an  accumulation  of  "the  rents,  issues,  profits,  or 
produce  "  of  his  property  for  a  longer  period  than  twenty-one  years  from 
and  immediately  after  his  death.  "  Thus,  if  the  accumulation  be  fixed 
to  commence  at  a  time  subsequent  to  the  testator's  death,  it  will 
necessarily  cease  when  twenty-one  years  from  his  death  have  elapsed, 
though  it  may  have  been  in  operation  only  one  or  two  years  "  (J arm. 
citing  Shaio  v.  Rhodes,  1836,  1  Myl.  &  Cr.  154;  40  E.  E.  328;  43  E.  E. 
161;  Wehb  v.  Webb,  1840,  2  Beav.  493;  48  E.  E.  1273;  Nettleton  v. 
Stephenson,  1849,  3  De  G.  &  Sm.  366  ;  18  L.  J.  Ch.  191).  Sec.  2  of  the 
Act,  however,  excepts  from  its  operation  provisions  for,  (1)  the  payment 
of  the  testator's  debts,  or  (2)  for  raising  portions  for  any  child  either  of 
the  testator  or  of  any  person  taking  any  interest  under  the  will ;  and  it 
also  excepts  "any  direction  touching  the  produce  of  timber  or  wood 
upon  any  lands  or  tenements."  As  to  the  first  of  these  exceptions, 
V.  Varlo  V.  Faden,  1859,  1  De  G.,  F.  &  J.  211 ;  45  E.  E.  339 ;  29  L.  J. 
Ch.  230 ;  as  to  second,  V.  per  Turner,  V.-C,  Jones  v.  Maggs,  1852,  22  L.  J. 
Ch.  91 ;  9  Hare,  605 ;  68  E.  E.  654 ;  Edwards  v.  Tuck,  1853,  3  De  G., 
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M.  &  G.  40 ;  23  L.  J.  Ch.  204 ;  43  E.  R  17 ;  and  as  to  the  third,   V. 
Vine  V.  Raleigh,  [1891]  2  Ch.  13 ;  60  L.  J.  Ch.  675. 

As  to  who  are  entitled  under  a  bequest  to  "  children  "  will  be  found 
somewhat  fully  stated  in  the  Jiidicial  Glossary,  at  end  of  this  article, 
sub  "  Child,  Children." 

The  power  of  maintenance  of  infants  given  by  sec.  43,  Conveyancing 
and  Law  of  Property  Act,  1881,  will,  generally,  be  found  sufficient;  Vth. 
In  re  Holf&rd,  [1894]  3  Ch.  30 ;  63  L.  J.  Ch.  637.  But  it  not  infrequently 
happens  that  beneficiaries,  though  infants  in  law,  are  very  well  able  to 
take  care  of  themselves;  and  testators  will  often  be  well  advised  in 
directing  that  benefits  to  such  shall  be  paid  or  delivered  to  them,  and 
that  their  receipts  and  discharges  shall  be  valid  and  effectual,  notwith- 
standing infancy.  It  is  submitted  that  no  rule  of  law  prohibits  that 
being  done. 

With  regard  to  women,  two  practical  hints  may  be  useful.  First, 
as  regards  a  testator's  widow  to  whom  a  life  interest  may  be  given — Is 
it,  or  is  it  not,  desired  to  restrict  her  enjoyment  of  the  life  interest  to 
her  widowhood  ?  If  it  is,  the  intention  should  be  clearly  expressed. 
Secondly,  as  regards  benefits  to  be  taken  by  women  generally — Is  it,  or 
is  it  not,  desired  to  prevent  the  beneficiary  from  alienating  or  charging 
her  benefit  ?  If  so,  the  matter  will  have  to  be  well  thought  out. 
Observe,  that  the  restraint  on  alienation  is  the  peculiar  protection 
which  the  law  gives  to  married  women.  To  give  property  to  a  man  or 
a  single  woman  and  then  add,  but  he  or  she  must  not  sell  or  mortgage 
it,  is  to  add  a  condition  which  the  law  rejects  as  repugnant.  But  you 
may  add  that  protection  to  a  benefit  given  to  a  woman,  and  if  she  be  or 
become  married,  it  will,  during  her  coverture,  be  operative.  But  to  make 
such  a  provision  really  effective  against  an  extravagant  and  persuasive 
husband,  the  property  must  be  vested  in  trustees,  with  provisions  care- 
fully guarding  it  for  her  own  benefit,  and  as  against  her  own  desire  to 
do  anything  "  for  the  sake  of  peace,"  as  yielding  wives  sometimes  say. 

Since  the  Married  Women's  Property  Act,  1882,  it  is  perhaps  not 
necessary,  though  still  not  amiss,  to  provide  that  the  benefit  to  be  taken 
by  any  woman  under  the  will  in  preparation  shall  be  for  her  own  sole 
and  separate  use  and  benefit,  and  be  free  from  marital  debts,  control 
or  interference. 

As  to  gifts  to  servants  the  reader  is  referred  to  the  Judicial  Glossary, 
tit.  "  Servant,"  p.  784,  post 

Gifts  to  charities  should,  generally,  be  of  pure  personalty,  e.g.  money 
not  in  any  way  associated  with  land;  for  although  the  rigour  of  the 
Mortmain  Acts  has  been  much  relaxed  by  the  Mortmain  and  Charitable 
Uses  Act,  1891,  yet  it  will  be  seen,  by  referring  to  that  Act,  that  a  testa- 
mentary gift  of  "  land  " — a  word  here  used  in  a  wide  sense — to  a  charity 
is  attended  with  this  condition  that  it  must  be  sold  within  one  year 
from  the  death  of  the  testator,  or  such  extended  period  as  a  judge  or 
the  Charity  Commissioners  may  allow,  unless  the  same  authorities  are 
satisfied  that  it  is  wanted  by  the  charity  "  for  actual  occupation,  and 
not  as  an  investment." 

As  regards  legacy  and  succession  duty,  consider  whether  you  intend 
the  recipients  of  your  bounty  to  be  free  of  these  payments  or  not,  and 
provide  accordingly.  Hereon  observe,  that  a  widow  is  not  liable  to 
either  duty;  nor,  since  the  Finance  Act,  1894,  are  children  of  the 
testator,  because  the  duties  formerly  payable  by  children  are  satisfied  by 
the  estate  duty  (s.  5,  First  Schedule  to  Finance  Act). 


682  WILL 

It  is,  of  course,  wholly  impossible  to  go  through  every  kind  of 
property,  and  give  suggestions  thereon.  For  the  most  part,  an  intend- 
ing testator's  property  will  have  to  be  dealt  with  according  to  the 
nature  of  it,  and  as  well-informed  good  sense  may  dictate.  But  there 
are  one  or  two  topics  which  may  perhaps  be  usefully  referred  to. 

For  instance,  consumable  stores  must  be  given  out  and  out;  you 
cannot  give  a  life  interest  in  such  stores,  not  even  in  (say)  a  large  and 
valuable  cellar  of  wine  (Bandall  v.  Bussell,  1817,  3  Mer.  190 ;  36  E.  K. 
73 ;  17  E.  K.  56 ;  Andrew  v.  Andrew,  1845,  1  Col.  C.  C.  690 ;  18  L.  J. 
Ch.  222;  63  E.  E.  598). 

Not  because  you  cannot  create  limitations  of  a  gift  of  household 
furniture,  but  because  such  limitations  are  generally  inconvenient,  it  is 
suggested  that  ordinarily  (but  there  will  be  many  exceptional  cases)  it 
is  the  better  way  to  give  household  furniture  and  effects  at  once 
absolutely,  and  without  attempting  a  prior  tenancy  for  life. 

Consider  as  regards  leaseholds  which  are  to  be  bequeathed  for  life  to 
one  person,  after  whose  death  they  are  to  go  to  someone  else  absolutely. 
Does  the  testator  intend  that  the  gift  to  the  tenant  for  life  is  to  be  sub- 
ject to  his  or  her  paying  the  rent  and  performing  the  lessee's  covenants 
reserved  and  contained  in  the  lease  under  which  the  property  is  held  ? 
or.  Does  he  mean  that  such  rent  and  covenants,  during  the  life  of  the 
tenant  for  life,  are  to  be  paid  and  performed  out  of  his  general  estate  ? 
Whichever  he  means,  let  him  state  his  meaning  plainly.  Where  there 
is  no  clear  direction,  the  modern  leading  case  hereon  is  In  re  Courtier 
(1886,  34  Ch.  D.  136 ;  56  L.  J.  Ch.  350).  But  what  the  Court  of  Appeal 
in  that  case  decided,  so  far  as  the  point  now  before  us  is  concerned, 
seems  difficult  to  say,  for  in  In  re  Tomlinson  ([1898]  1  Ch.  232 ;  67 
L.  J.  Ch.  97)  Mr.  Justice  Kekewich  decided  that  the  gift  there  of  lease- 
holds to  a  tenant  for  life,  with  a  gift  over  after  her  death,  did  not 
impose  on  the  tenant  for  life  the  obligation  to  pay  the  rent  and 
perform  the  lessee's  covenants  reserved  and  contained  in  the  lease 
under  which  the  property  was  held  and  that  the  liability  thereto  was 
on  the  testator's  general  estate;  but  a  conclusion  which  has  the 
appearance  of  being  an  opposite  one  was  reached  by  Mr.  Justice  Stirling 
in  In  re  Bedding,  [1897]  1  Ch.  876 ;  66  L.  J.  Ch.  460.  Yet  both  of 
those  learned  judges  expressed  loyalty  to  In  re  Courtier. 

So,  again,  with  regard  to  fines  and  expenses  on  renewable  leaseholds 
in  which  a  life  interest  is  to  be  created :  provide,  in  a  few  plain  words, 
as  to  whether  such  fines  and  expenses  are  to  be  paid  by  the  tenant  for 
life  or  out  of  the  testator's  general  estate  (  Vh.  s.  19,  Trustee  Act,  1893 : 
In  re  Baring,  [1893]  1  Ch.  61 ;  62  L.  J.  Ch.  50). 

Suggestions  similar  to  those  made  in  the  two  last  paragraphs  are 
made  as  regards  fines  on  admittances  and  the  customary  rents,  suits  and 
services  payable  and  to  be  rendered  in  respect  of  copyholds. 

Consider,  again,  as  to  leaseholds  and  other  wasting  or  onerous  pro- 
perty, whether  the  testator  intends  a  tenant  for  life  under  his  will  to 
enjoy  such  property  in  specie,  and  so  displace  the  rule  in  Howe  v.  Dart- 
mouth (7  Ves.  137;  32  E.  E.  56;  6  E.  E.  96;  White  and  Tudor,  68). 
To  provide  suitable  language  to  effectuate  such  an  intention  will  require 
care.  V.  several  of  the  cases  on  this  subject  stated  by  Buckley,  J., 
in  Stanier  v.  Hodgkinson,  73  L.  J.  Ch.  179. 

It  may  be  that  some  of  the  property  intended  to  be  given  by  the 
will  may  be  subject  to  one  or  more  mortgages.  Here  great  care  should 
be  taken,  so  as  to  prevent  a  disappointment  of  the  testator's  intention. 
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Does  he  intend  that  his  beneficiary  is  to  have  the  property  free  of 
mortgage,  or  not  ?  If  it  is  meant  to  be  free,  that  must  be  expressly 
stated ;  for  the  rule  now  established  by  what  are  called  Locke  King's 
Acts  (17  &  18  Vict.  c.  113 ;  30  &  31  Vict.  c.  69 ;  40  &  41  Vict.  c.  34) 
is,  that  in  the  absence  of  an  express  direction  to  the  contrary  the 
beneficiary  (not  the  testator's  general  estate)  would  have  to  pay  the 
mortgage.  The  exceptions  to  that  rule  are  life  policies  and  other 
personal  property  (other  than  leaseholds  for  years).  But  seeing  that  we 
have  here  a  rule  to  which  there  are  important  exceptions,  the  prudent 
suggestion  would  seem  to  be,  that  where  you  are  making  a  testa- 
mentary gift  the  subject-matter  of  which  is  subject  to  a  mortgage  or 
any  charge,  you  should  take  pains  to  say  by  whom  that  mortgage  or 
charge  is  to  be  paid,  i.e.  by  the  donee,  or  by  the  testator's  general 
estate. 

A  troublesome  matter  to  deal  with  is  a  business.  His  business  and 
the  goodwill  of  it  often  form  a  testator's  chief  asset.  How  is  it  to  be 
dealt  with  so  that  his  widow  and  family  may  be  well  provided  for  ? 
Easy  to  say — Leave  the  business  and  its  goodwill  (with  ample  capital) 
to  trustees,  upon  trust  for  them  to  carry  on  the  business  for  the  benefit 
of  those  for  whom  provision  is  intended  to  be  made.  How  are  you 
going  to  find  trustees  who  are,  and  at  your  death  will  be,  willing  to 
undertake,  and  capable  and  trustworthy  for,  such  a  trust  ?  Remember, 
that  anyone  who  carries  on  a  business  is  personally  responsible  for  its 
debts  and  liabilities.  In  the  enthusiasm  of  personal  friendship,  capable 
and  trustworthy  men  (and  any  others  are  worthless)  will  sometimes 
promise  an  intending  testator  to  become  his  executors  and  trustees,  and 
as  such  to  carry  on  his  business  after  his  death ;  but  when  the  time 
comes  to  practically  fulfil  such  an  onerous  promise,  the  enthusiasm  will 
not  infrequently  be  a  vanishing  quantity,  and  reasons  will  be  found 
for  excusing  themselves  from  fulfilment.  How  to  guard  against  such 
a  failure  will  always  be  a  difficulty.  The  writer's  suggestion  is — Look 
in  the  direction  of  self-interest.  If  you  can,  make  it  worth  the  while 
of  the  trustees,  or  at  least  one  of  the  trustees,  to  carry  on  the  business, 
and  to  carry  it  on  successfully.  Two  practical  ways  for  doing  this 
suggest  themselves.  One  is  to  select  one,  at  least,  of  the  trustees  from 
the  persons  who  will  substantially  benefit  by  the  business  being 
carried  on  prosperously: — the  other  is  to  give  each  of  the  trustees 
an  adequate  salary  so  long  as  the  business  is  so  carried  on,  and  such 
salary  might  be  in  the  way  of  percentage  on  the  certified  realised 
profits.  Needless  to  say,  that  this  latter  suggestion  would  require 
much  care  and  knowledge  in  drawing  the  clauses  to  give  it  effect. 
Remember,  when  preparing  such  clauses,  that  they  do  not  provide 
for  the  future  too  much,  so  as  to  offend  against  the  rule  against 
perpetuities,  as  was  done  in  In  re  Wood,  [1894]  2  Ch.  310 ;  63  L.  J. 
Ch.  790. 

The  difficulties  to  which  attention  has  just  been  called  are  sometimes 
met  by  turning  the  business  into  a  Family  Limited  Liability  Company ; 
and  where  that  plan  is  at  all  practicable,  it  seems  that  it  would  probably 
be  the  best  possible  solution,  and  hereon  the  following  hints  are  sub- 
mitted. The  intending  testator  could  keep  nearly  all  the  shares  of  such 
a  company  in  his  own  hands,  and  by  his  will  he  could  bequeath  them 
to  trustees  upon  trust  not  to  sell  them  during  the  period  for  which  pro- 
vision may  be  desired  (except  under  circumstances  to  be  specified),  and 
to  pay  and  apply  the  dividends  and  other  profits  to  be  derived  there- 
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from  according  to  the  testator's  wishes.  It  is  impossible  to  do  more 
than  to  speak  generally  hereon,  as  each  scheme  would  differ  according 
to  the  mind  of  each  testator  and  the  business  to  be  dealt  with ;  but  the 
point  to  be  aimed  at  would  be  to  get  the  power  of  the  suggested  com- 
pany into  the  hands  of  the  trustees  of  the  will,  and  that  would  be 
(perhaps  sufficiently)  done  by  enabling  them  to  secure  the  office  of 
directors,  and  to  which  an  adequate  remuneration  would  be  attached. 

Payment  to  executors  and  trustees,  generally,  is  a  subject  well  worth 
a  testator's  consideration.  When  he  asks  his  solicitor  to  accept  the 
office,  it  is  nearly,  if  not  quite,  always  coupled  with  the  offer  that, 
notwithstanding  acceptance  of  the  office  of  executor  or  trustee,  the 
solicitor  shall  be  paid ;  and  hints  and  cautions  for  drawing  the  necessary 
clause  may  be  gathered  from  the  phrase  "  Professional  Charges "  as 
given  in  the  Judicial  Glossary  to  this  article.  But  it  will  very  often  be 
only  just,  not  to  say  expedient,  that  the  will  should  provide  remunera- 
tion for  executors  and  trustees,  either  by  a  lump  sum  down,  or  by  an 
annual  payment  in  those  cases  where  the  administration  will  probably 
extend  over  a  period  of  years,  and  will  involve  careful  attention  to  a 
variety  of  details. 

Before  dealing  with  some  further  points  relating  to  the  executors 
and  trustees,  three  disjointed  but  practical  suggestions  may  here  be 
made : — 

(1)  Do  not  (if  you  can  help  it)  charge  debts  or  legacies  on  testator's 
freehold,  copyhold,  or  leasehold  property,  or  use  language  from  which 
such  a  charge  can  be  implied,  for  that  is  the  way  to  complicate  the  title 
to  such  property,  and  consequently  to  create  needless  expense. 

(2)  Take  care  that  the  will  deals  with  all  the  property  that  the 
testator  can  dispose  of,  and  for  this  purpose  (where  necessary)  have  a 
residuary  clause. 

(3)  At  the  end  of  the  will  have  a  clause  revoking  all  previous  wills 
and  other  testamentary  dispositions  made  by  the  testator. 

Now,  resuming  as  regards  the  executors  and  trustees,  a  very 
important  matter  nowadays  is  the  consideration  of  an  investment 
clause,  where  an  administration  will  not  be  speedily  completed.  The 
authorised  investments  by  a  trustee  are  prescribed  by  Part  I.  of  the 
Trustee  Act,  1893.  But  how  difficult  it  is  now  to  get  good  mortgages 
on  "  real  securities ; "  and  as  regards  the  other  authorised  investments, 
how  difficult  to  get  an  investment  that  will  pay  3  per  cent,  interest. 
It  is  therefore  suggested  for  consideration,  when  a  will  is  in  preparation, 
whether  there  should  not  be  an  investment  clause  giving  power  to  invest 
in  any  of  the  securities  of  any  municipal  borough  in  Great  Britain  (herein 
removing  the  restriction  in  subsec.  m  of  sec.  1  of  the  Act  just  cited),  and 
in  any  of  the  debentures  or  preference  or  ordinary  stock  or  shares  of 
any  incorporated  company  in  Great  Britain  which  at  the  time  of  the 
investment  shall  have  (for  the  three  years  then  last  past)  regularly  paid 
a  dividend  (of,  say,  at  least  4  per  cent.)  on  all  its  ordinary  shares  or 
stock.  And,  perhaps  still  more  importantly,  let  us  recur  to  the  phrase 
"real  securities" — a  phrase  the  definition  of  which  will  be  found  in 
the  Judicial  Glossary  to  this  article.  We  get  that  phrase  in  the  second 
of  the  authorised  investments  (s.  1  6,  Trustee  Act,  1893),  whereby  trust 
money  may  be  invested  "  on  real  or  heritable  securities  in  Great 
Britain  or  Ireland."  That  is  the  clause  in  the  list  of  authorised 
securities  which  relates  to  mortgages.  But  by  referring  to  the  defini- 
tion of  "  Eeal  Security "  in  the  Glossary,  it  will  at  once  be  seen  that 
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ordinary  leaseholds  are  not  an  authorised  security  for  the  investment  of 
trust  funds.  But  they  may  very  well  be  very  good  security  indeed ; 
and  in  these  days  when  there  is  so  much  leasehold  property,  and  when 
there  may  be  a  perfectly  good  insurance  of  every  kind  of  leasehold 
property,  so  that  its  value  as  a  security  may  always  be  maintained,  it 
does  seem  a  safe  thing  to  suggest  that  trustees  should  have  an  express 
power  to  invest  in  leaseholds ;  and  if  further  caution  be  required,  the 
leaseholds  may  be  restricted  to  those  that  shall  have  (say)  sixty  years,  at 
least,  to  run  at  the  time  of  the  investment.  It  may,  perhaps,  be  useful 
here  to  add  that  a  trustee  (being  thereunto  expressly  authorised),  when 
lending  on  security  of  leaseholds,  is  not  chargeable  with  breach  of  trust 
by  reason  only  of  not  asking  for  the  lessor's  title  (s.  8  (2),  Trustee  Act, 
1893). 

Where  the  will  deals  for  any  extended  time  with  houses  or  lands  of 
whatever  tenure,  it  is  well  to  give  the  trustees  powers  of  sale  and  of 
granting  leases.  The  powers  of  sale  and  leasing  given  by  the  Settled 
Land  Act,  1882,  are  given  to  the  tenant  for  life ;  generally,  however, 
such  powers  will  be  regarded  as  better  reposed  in  the  hands  of  trustees. 
As  to  how  far  such  trustee-powers  supersede  the  powers  of  a  tenant 
for  life  under  the  Settled  Land  Act,  1882,  V.  sees.  56  and  63  thereof,  and 
sec.  7,  Settled  Land  Act,  1884.  As  to  the  manner  in  which  trustees 
may  exercise  the  power  of  sale  which  may  be  given  to  them,  V.  sees. 
13  to  16,  Trustee  Act,  1893. 

In  all  cases  where  trusts  have  to  be  performed,  take  care  to 
nominate  some  person  or  succession  of  persons,  to  appoint  new  trustees, 
if  and  when  any  such  may  be  required  {V7i.  sees.  10  to  12,  Trustee  Act, 
1893). 

Every  will  should  contain  an  appointment  of  an  executor  or  executors 
thereto. 

It  may  be  well  to  close  this  chapter  by  citing  sec.  1  (1)  of  the  Land 
Transfer  Act,  1897,  which,  by  reading  into  it  sec.  25,  is  as  follows : — 
"  Where  real  estate  is  vested  in  any  person,  without  a  right  in  any  other 
person  to  take  by  survivorship,  it  shall,  on  his  death  (on  or  after 
January  1,  1898),  notwithstanding  any  testamentary  disposition,  devolve 
to  and  become  vested  in  his  personal  representatives  or  representative 
from  time  to  time,  as  if  it  were  a  chattel  real  vesting  in  them  or  him." 
As  to  the  meaning  of  "personal  representative,"  V.  that  phrase  and 
"  legal  representatives  "  in  the  Judicial  Glossary  at  end  of  this  article ; 
as  to  the  meaning  of  "  chattel  real,"  V.  Wms.  ^xs.,  509  et  seq.,  pt.  2, 
bk.  2,  ch.  1. 

Briefly,  this  puts  all  real  estate  (except  copyholds,  for  these  are 
excepted  by  subsec.  4  of  the  section  cited)  on  the  same  footing,  as  regards 
vesting  in  the  first  instance,  as  leaseholds  for  years.  With  this  result 
— all  real  estate  (with  the  mentioned  exception)  has,  so  to  speak,  to  go 
through  the  hands  of  the  executor  to  a  will  before  it  gets  to  the  devisee 
thereof. 

But  observe,  again,  that  copyholds  are  not  affected  by  it.  And 
further,  that  copyholds  are  not  included  in  sec.  30  of  the  Conveyancing 
and  Law  of  Property  Act,  1881,  by  which  section  trust  and  mortgage 
estates,  on  the  death  of  the  mortgagee,  go,  not  to  his  heir  or  devisee, 
but  to  his  "  personal  representatives  or  representative  from  time  to  time, 
in  like  manner  as  if  the  same  were  a  chattel  real  vesting  in  them  or 
him"  (V.  sec.  45,  Copyhold  Act,  1887;  and  thereon,  In  re  Mills,  1888, 
40  Ch.  D.  14 ;  57  L.  J.  Ch.  466).     Therefore,  where  there  are  copyholds 
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held  in  trust  or  by  way  of  mortgage,  the  will  should  contain  a  devise 
of  such  copyholds,  otherwise  the  legal  estate  therein  will  go  to  the 
customary  heir,  whoever  he  may  be.  And  as  regards  the  testator's  own 
copyholds,  the  law  remains  the  same  as  it  was  previously  in  regard  to 
all  real  estate — namely,  the  will  is  the  only  document  of  title  between 
the  copyholder  and  his  devisee. 

One  brief  word  as  to  completing  a  will :  Bear  in  mind  the  formal 
requirements  which,  it  is  hoped,  are  fully  dealt  with  in  chap.  ii.  of  this 
article,  entitled  Mode  and  Form. 

Vf.  "  Suggestions  to  Persons  taking  Instructions  for  Wills,"  App.  to 
Jarman ;  Theobald,  pp.  27-37 ;  Broughton,  Beminders  for  Conveyancers, 
tit.  "Wills." 

VII.  Construction  of  Wills. 

Formerly  a  will  of  real  property,  being  in  that  connection  treated  as 
a  conveyance,  only  passed  such  real  property  as  the  testator  was  pos- 
sessed of  at  the  date  of  the  will  (Jarm.  290).  As  regards  personal  pro- 
perty, however,  a  will  spoke  from  the  time  of  the  testator's  death  (Wms. 
Uxs.,  4,  150,  843,  1070)  and  therefore  dealt  with  such  personalty  as  the 
testator  was  possessed  of  at  the  latter  time.  But  on  and  ever  since  the 
Ist  January  1838 — 

Every  will  shall  be  construed,  with  reference  to  the  real  estate  and  per- 
sonal estate  comprised  in  it,  to  speak  and  take  effect  as  if  it  had  been  executed 
immediately  before  the  death  of  the  testator,  unless  a  contrary  intention 
shall  appear  by  the  will  (s.  24,  Wills  Act,  1837). 

That  enactment,  it  will  be  seen,  abolishes  the  previous  difference 
hereon  between  real  and  personal  property.  As  regards  all  property, 
the  will  (unless  it  expresses  a  contrary  intention)  is  to  be  construed  as 
though  it  had  been  made  just  before  the  testator's  death.  That  is  a 
(probably,  the)  most  important  principle  to  bear  in  mind  when  constru- 
ing a  will.  You  take  the  will  in  your  hand,  you  ascertain  of  what  the 
testator's  property  consisted  when  he  died,  and  who  are  the  objects  of 
his  testamentary  bounty  as  mentioned  in  his  will,  and  whether  they 
were  living  or  not  at  his  death.  That  is  the  first — nay,  frequently  it  is 
the  only — thing  to  be  done  by  a  person  of  fairly  good  judgment  in  order 
to  understand  the  provisions  of  the  document. 

It  does  not  often  happen  that  "  any  contrary  intention  "  appears  by 
a  will.  It  seldom  occurs  to  a  testator  to  expressly  declare  any  such 
contrary  intention,  and  the  Courts  are  very  slow  to  impute  it.  Some- 
times, however,  this  latter  is  done.  But  even  where  a  conclusion  is 
reached  which  would  be  the  same  as  if  the  date  of  the  will  were  taken 
as  the  datum  line,  the  Courts  generally  strive  to  square  their  decisions 
with  the  rule  laid  down  by  the  section  now  under  consideration.  Thus 
where  the  owner  of  a  small  cottage  which  stood  on  about  22  acres  of 
heather  and  furze  land  at  Stour  Wood,  Christchurch,  devised  to  his  son 
"  my  cottage  and  all  my  land  at  Stour  Wood,  on  the  especial  condition  .  .  . 
that  the  plantations,  heathers,  and  furze  be  all  preserved  m  their  present 
state,"  and,  by  the  same  will,  devised  the  residue  of  his  realty  to  trustees ; 
and  subsequently  the  testator  purchased  from  his  same  son  a  mansion- 
house  and  about  10  acres  of  land  which  adjoined  the  cottage  and  its 
land : — Held,  that  there  was,  indeed,  no  intention  declared  by  the  will 
contrary  to  sec.  24  of  the  Wills  Act,  and  that  it  was  to  be  construed  as 
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if  made  on  the  day  of  testator's  death,  yet  still  that  the  description 
of  the  specific  devise  applied  to  the  cottage  and  the  22  acres  only,  and 
did  not  include  the  mansion-house  and  land  acquired  subsequently  to 
the  making  of  the  will,  and  that,  accordingly,  that  latter  property  passed 
under  the  residuary  devise  in  the  will  {In  re  Portal  and  Lamb,  1885, 
54  L.  J.  Ch.  1012 ;  30  Ch.  D.  50).  That  case  will  probably  sufficiently 
illustrate  the  effect  of  sec.  24,  and — hereon  remarking  on  the  words  "  in 
their  present  state  " — how  precise  must  generally  be  the  language  by 
which  a  contrary  intention  must  appear  (  Vf.  In  re  Wells,  1889,  42  Ch. 
D.  646 ;  58  L.  J.  Ch.  835  ;  Doyle  v.  Coyle,  [1895]  1  I.  E.  205). 

Having  then  got  the  point  of  view  as  regards  the  operative  time, 
so  far  as  regards  the  property  comprised  in  the  will,  the  next  thing 
to  do  is  to  read  the  will  as  a  whole  (  Vh.  per  Halsbury,  C,  Inderwick 
V.    Tatchell,   [1903]   A.   C.    122,   cited   in    OBrien  v.    O'Brien,  [1906] 

I  I.  R.  652).  In  that  way  the  general  drift  of  the  will  is  gathered, 
and  you  can  see  how  one  part  of  it  qualifies  or  explains  other  parts, 
remembering  always  that  "every  possible  expression  a  man  can  use 
may  be  explained  away  by  the  context "  (per  Wood,  V.-C,  Holmes  v. 
Prescott,  1864,  33  L.  J.  Ch.  271).  So  too,  as  it  is  sometimes  said,  it  can 
frequently  be  seen,  from  such  a  general  perusal,  that  the  testator  has 
made  a  dictionary  for  his  will  from  which  may  be  seen  the  sense  in 
which  its  language  has  been  employed  by  him  (  V.  per  Lord  Cairns,  Hill 
V.  Crook,  1873,  L.  R.  6  H.  L.  265 ;  42  L.  J.  Ch.  545 ;  In  re  Lowe,  1892, 
61  L.  J.  Ch.  415;  In  re  Walker,  [1897]  2  Ch.  238;  66  L.  J.  Ch.  622), 
for  it  may  perhaps  be  broadly  affirmed  that  the  whole  object  to  be 
attained  in  construing  a  will  is  to  ascertain  the  intention  expressed 
by  the  testator,  and  to  give  effect  to  that  intention  as  far  as  possible. 

But  to  ascertain  that  intention  one  must  chiefly  be  guided  by  the 
words  of  the  will.  No  doubt,  as  will  be  presently  shown,  extrinsic  evi- 
dence may  sometimes  and  to  some  extent  be  resorted  to.  Those  cases, 
however,  may  be  regarded  as  exceptional ;  and  the  cardinal  rule  (some- 
times called  the  Golden  Rule)  is — 

In  construing  wills,  and,  indeed,  statutes  and  all  written  instruments,  the 
grammatical  and  ordinary  sense  of  the  words  is  to  be  adhered  to,  unless  that 
would  lead  to  absurdity,  or  some  repugnance  or  inconsistency  with  the  rest 
of  the  instrument ;  in  which  case  the  grammatical  and  ordinary  sense  of  the 
words  may  be  modified  so  as  to  avoid  that  absurdity,  repugnancy,  or  incon- 
sistency, but  no  further. 

{per  Lord  Wensleydale  in  Grey  v.  Pearson,  1857,  26  L.  J.  Ch.  481; 
6  H.  L.  C.  106;  10  E.  R.  1216;  repeated  by  the  same  learned  lord  in 
Abhott  V.  Middleton,  1858,  28  L.  J.  Ch.  114;  7  H.  L.  C.  114,  115; 

II  E.  R.  28). 

It  seems  difficult,  in  any  brief  and  compendious  way,  to  add  to  that 
rule.  It  needs,  doubtless,  good  sense  and  a  cool  level-headedness  for  its 
application,  always  bearing  in  mind  that  it  should  be  so  applied  as,  if 
possible,  (1)  to  give  to  all  the  language  of  the  will  a  sensible  meaning, 
and  (2)  to  avoid  an  intestacy,  whether  wholly  or  partial,  but  on  this 
latter  see  the  observations  of  Romer,  L.J.,  in  In  re  Edwards,  [1906]  1  Ch. 
572 ;  75  L.  J.  Ch.  323. 

The  application  of  the  principle  laid  down  in  Grey  v.  Pearson  is,  not 
infrequently,  to  be  guided  or  restrained  by  rules  of  construction,  which 
are  or  have  become  rules  of  law.     Such  rules  are  not  very  numerous 
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nowadays,  nor  are  the  judges  in  favour  of  multiplying  them.  The  Courts, 
when  construing  a  will,  object  to  have  a  bead-roll  of  cases  cited  in 
which  wills  were  under  consideration  couched  in  language  different 
from  that  which  may  be  up  for  determination.  So  seldom  is  it  that 
two  wills  are  identical  in  their  language ;  such  little  words  may  make 
such  a  difference  in  the  meaning.  Thus  it  comes  about  that  (except  on 
isolated  words  and  phrases)  the  citation  of  cases  often  fails  to  be  of  much 
real  service  towards  finding  the  meaning  of  any  particular  will  that  may 
be  in  question.  To  attempt  to  summarise  the  cases  on  the  general  con- 
struction of  wills  in  an  article  of  this  kind  is  wholly  impossible.  They 
are  most  fully  and  learnedly  treated  in  Jarman,  Theobald,  Williams  on 
Executors,  and  Hawkins  on  the  Construction  of  Wills. 

But  whilst  entertaining  considerable  distrust  of  so-called  rules  of 
construction  in  relation  to  wills,  and  noting  the  growing  tendency  of  the 
Courts  to  escape  from  case-law  rules,  and  to  interpret  wills  according  to 
the  canon  so  firmly  and  explicitly  laid  down  by  Lord  Wensleydale,  yet 
there  are  still  some  rules  laid  down  by  statute  or  decision  which  must 
be  observed.  Several  of  these  are  to  be  found  in  the  Wills  Act,  1837, 
and  may  be  thus  summarised : — 

1.  The  will,  as  regards  the  property  comprised  in  it,  shall  speak  from 

the  death  of  the  testator  (s.  24) ;  but,  except  as  to  that  property, 
" primd  facie,  a  will  speaks  from  the  date  of  its  execution  "  {per 
Cozens-Hardy,  L.  J.,  in  In  re  Chapman,  [1904]  1  Ch.  431 ;  73  L.  J. 
Ch.  295). 

2.  A  residuary  devise  shall  include  estates  or  interests  comprised  in 

devises  which  "  shall  fail  or  be  void  by  reason  of  the  death  of 
the  devisee  in  the  lifetime  of  the  testator,"  or  which  shall  be 
"  contrary  to  law  or  otherwise  incapable  of  taking  effect "  (s.  25). 

3.  A  general  devise  of  lands  shall  include  copyhold  and  leasehold,  as 

well  as  freehold,  lands  (s.  26). 

4.  A  general  gift  shall  include  all  kinds  of  property  over  which  the 

testator  has  a  general  (as  distinguished  from  a  special)  power  of 
appointment  (s.  27). 

5.  A  devise  of  real  estate  shall,  "  without  any  words  of  limitation," 

"  be  construed  to  pass  the  fee  simple,  or  other  the  whole  estate 
or  interest  which  the  testator  had  power  to  dispose  of  "  therein 
(s.  28). 

6.  Words  importing  failure  of  issue  shall  mean  (not  an  indefinite 

failure,  but)  a  failure  of  issue  living  at  the  death  of  the  person 
whose  issue  is  spoken  of  (s.  29) ;  Vh.  this  Encyclopaedia,  tit.  Die 
WITHOUT  Issue. 

7.  A  devise  of  real  estate  for  an  estate  tail  shall  not  lapse  by  the 

death  of  the  devisee  in  the  testator's  lifetime,  if  the  devisee 
leave  inheritable  issue  living  at  the  testator's  death  (s.  32). 

8.  A  gift  of  any  kind  of  property  to  a  child  or  other  issue  of  the 

testator  shall  not  lapse  by  the  death  of  such  child  or  issue  in 

the  testator's  lifetime,  if  such  child  or  issue  leave  issue  living 

at  the  testator's  death  (s.  33). 

Observe,  that  all  the  foregoing  rules  are  subject  to  this  qualification  : 

"  Unless  a  contrary  intention  shall  appear  by  the  will."      V.  Contrary 

Intention  in  the  Judicial  Glossary  at  end  of  this  article. 

The  rules  contained  in  sees.  30,  31  of  the  Wills  Act  are  of  but  little 
practical  value,  and  have  been  omitted  as  not  here  necessary.  They  are 
dealt  with  at  p.  1165,  Jarm. 
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Besides  these  statutory  rules  of  construction,  there  is  at  least  one — 
possibly  there  may  be  more — rule  of  construction  which  is  also  a  rule  of 
law,  and  cannot  be  departed  from.  That  is  the  celebrated  rule  in  Shelley's 
Case  (1580, 1  Rep.  104;  76  E.  R.  233),  which  is  as  follows :  "  It  is  a  rule 
of  law,  when  the  ancestor  by  any  gift  or  conveyance  takes  an  estate  of 
freehold,  and  in  the  same  gift  or  conveyance  an  estate  is  limited  (either 
mediately  or  immediately)  to  his  heirs  in  fee  or  in  tail,  that  always,  in 
such  cases,  '  the  heirs '  are  words  of  limitation  of  the  estate,  and  not  words 
of  purchase." 

This  rule  has  been  fiercely  contested,  but  is  now  established  beyond 
all  further  contention.  How  that  result  has  come  about  can  nowhere  be 
so  well  read  as  in  the  very  learned,  but  wonderfully  humorous,  judgment 
of  Lord  Macnaghten  in  Van  Grutten  v.  Foxwell,  [1897]  A.  C'.  658 ;  66 
L.  J.  Q.  B.  745.  But  we  will  not  indulge  in  the  luxury  of  quoting  from 
that  judgment.  Rather  let  us  fix  attention  on  the  practical  importance 
of  this  inexorable  rule  of  law  in  determining  the  construction  of  devises 
oi  freeholds.  Words  of  "limitation  "  are  words  which  limit  or  define  the 
estate  to  be  taken  by  the  donee  or  grantee ;  words  of  "  purchase  "  give 
the  property  to  a  person  (here  it  would  be  "  the  heirs  ")  independently. 
If  then,  in  the  case  stated  in  Shelley's  Case,  the  words  "  the  heirs  "  were 
words  of  purchase,  the  heirs  of  the  donee  or  grantee  of  the  first  estate  of 
freehold  would,  in  due  time,  take  the  property  notwithstanding  anything 
their  ancestor  might  do ;  but  as,  in  the  case  stated,  the  words  "  the  heirs  " 
are  to  be  construed  as  words  of  limitation,  it  follows  that  the  estate 
which,  on  the  language,  seems  given  to  the  heirs,  is  added  on  to  that 
specifically  given  to  the  ancestor,  and  he  can  deal  with  both  as  he  thinks 
fit.  To  put  this  in  its  simplest  concrete  form  for  practical  guidance  in 
construing  devises  of  the  freehold,  this  is  the  rule :  If  lands  be  given  to 
A.  for  life,  and  after  his  decease  to  B.  for  life,  and  after  B.'s  death  to  the 
heirs  of  A.,  in  that  and  such-like  cases  (though  they  may  easily  be  much 
more  complex)  A.  takes  an  estate  in  fee  simple,  subject  only  to  B,  having 
an  estate  for  life  if  he  (B.)  should  survive  A.  For  an  elaborate  treatise 
on  this  rule,  V.  Jarm.  ch.  36 ;  Theobald,  404-413. 

It  is  proposed  now  to  deal  briefly  with  the  question  as  to  when,  and 
how  far,  extrinsic  evidence  may  be  used  for  the  interpretation  of  wills. 
This  will  be  done  chiefly  by  putting  under  contribution  the  treatise  by 
Mr.  James  Wigram,  afterwards  one  of  the  two  Vice-Chancellors  appointed 
under  5  Vict.  c.  5,  s.  19.  In  some  introductory  observations  of  singular 
clearness  and  acuteness  to  his  Treatise  on  the  Admission  of  Extrinsic 
Evidence  in  aid  of  the  Interpretation  of  Wills,  Mr.  Wigram  says : — 

It  is  said  (and  correctly)  that  the  statute  (i.e.  Statute  of  Frauds,  which  he 
was  considering  but  which,  in  this  respect,  is  now  replaced  by  the  Wills  Act» 
1837),  by  requiring  a  will  to  be  in  writing,  precludes  a  Court  of  law  from 
ascribing  to  a  testator  any  intention  which  his  written  will  does  not  express, 
and,  in  effect,  makes  the  writing  the  only  legitimate  evidence  of  the  testator's 
intention.  "No  will  is  within  the  statute  but  that  which  is  in  writing; 
which  is  as  much  as  to  say,  that  all  that  is  effectual  and  to  the  purpose  must 
be  in  writing,  without  seeking  aid  of  words  not  written  "  (Brett  v.  Eigden, 
1567-68,  PI.  Com.  340;  75  E.  R.  516),  At  the  same  time,  however,  Courts 
of  law,  though  precluded  from  ascribing  to  a  testator  any  intention  not 
expressed  in  his  will,  admit  their  obligation  to  give  effect  to  every  intention 
which  the  will,  properly  expounded,  contains.  The  answer,  therefore,  to  the 
question  (as  to  what  extrinsic  evidence  is  admissible)  must  be,  that  any  evidence 
is  admissible  which,  in  its  nature  and  effect,  simply  explains  what  the  testator 
VOL.  XIV.  44 
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has  written ;  but  no  evidence  can  be  admissible  which,  in  its  nature  or  effect, 
is  applicable  to  the  purpose  of  showing  merely  what  he  intended  to  have  written. 
In  other  words,  the  question  in  expounding  a  will  is — not  What  the  testator 
meant  ?  as  distinguished  from,  What  his  words  express  1  but — simply,  What 
is  the  meaning  of  his  words  ?  And  extrinsic  evidence,  in  aid  of  the  exposition  of 
his  will,  must  be  admissible  or  inadmissible  with  reference  to  its  bearing  upon 
the  issue  which  this  question  raises. 

And  keeping  that  distinction  clearly  in  view,  the  learned  author,  in 
language  which  has  frequently  been  approved  by  the  judges,  proceeds 
to  lay  down  seven  propositions,  as  follows : — 

1.  A  testator  is  always  presumed  to  use  the  words  in  which  he  expresses 
himself  according  to  their  strict  and  primary  acceptation,  unless  from  the 
context  of  the  will  it  appears  that  he  has  used  them  in  a  diflferent  sense ; 
in  which  case  the  sense  in  which  he  thus  appears  to  have  used  them  will 
be  the  sense  in  which  they  are  to  be  construed. 

2.  Where  there  is  nothing  in  the  context  of  a  will  from  which  it  is 
apparent  that  a  testator  has  used  the  words  in  which  he  has  expressed  him- 
self in  any  other  than  their  strict  and  primary  sense,  and  where  his  words 
so  interpreted  are  sensible  with  reference  to  extrinsic  circumstances,  it  is  an 
inflexible  rule  of  construction  that  the  words  of  the  will  shall  be  interpreted 
in  their  strict  and  primary  sense,  and  in  no  other,  although  they  may  be 
capable  of  some  popular  or  secondary  interpretation,  and  although  the  most 
conclusive  evidence  of  intention  to  use  them  in  such  popular  or  secondary 
sense  be  tendered. 

3.  Where  there  is  nothing  in  the  context  of  a  will  from  which  it  is 
apparent  that  a  testator  has  used  the  words  in  which  he  has  expressed 
himself  in  any  other  than  their  strict  and  primary  sense,  but  his  words  so 
interpreted  are  insensible  with  reference  to  extrinsic  circumstances,  a  Court  of  law 
may  look  into  the  extrinsic  circumstances  of  the  case,  to  see  whether  the 
meaning  of  the  words  be  sensible  in.  any  popular  or  secondary  sense  of 
which,  with  reference  to  these  circumstances,  they  are  capable. 

4.  Where  the  characters  in  which  a  will  is  written  are  difficult  to  be 
deciphered,  or  the  language  of  the  will  is  not  understood  by  the  Court,  the 
evidence  of  persons  skilled  in  deciphering  writing,  or  who  understand 
the  language  in  which  the  will  is  written,  is  admissible  to  declare  what 
the  characters  are,  or  to  inform  the  Court  of  the  proper  meaning  of  the 
words. 

5.  For  the  purpose  of  determining  the  object  of  a  testator's  bounty,  or 
the  subject  of  disposition,  or  the  quantity  of  interest  intended  to  be  given 
by  his  will,  a  Court  may  inquire  into  every  material  fact  relating  to  the 
person  who  claims  to  be  interested  under  the  will,  and  to  the  property 
which  is  claimed  as  the  subject  or  disposition,  and  to  the  circumstances  of 
the  testator  and  of  his  family  and  affairs ;  for  the  purpose  of  enabling  the 
Court  to  identify  the  person  or  thing  intended  by  the  testator,  or  to  deter- 
mine the  quantity  of  interest  he  has  given  by  his  will. 

The  same  (it  is  conceived)  is  true  of  every  other  disputed  point  respecting 
which  it  can  be  shown  that  a  knowledge  of  extrinsic  facts  can,  in  any  way, 
be  made  ancillary  to  the  right  interpretation  of  a  testator's  words. 

6.  Where  the  words  of  a  will,  aided  by  evidence  of  the  material  facts 
of  the  case,  are  insufficient  to  determine  the  testator's  meaning,  no  evidence 
will  be  admissible  to  prove  what  the  testator  intended,  and  the  will  (except 
in  special  cases  such  as  those  included  in  the  next  proposition)  will  be  void 
for  uncertainty. 

7.  Notwithstanding  the  rule  of  law  which  makes  a  will  void  for 
uncertainty,  where  the  words,  aided  by  evidence  of  the  material  facts  of  the 
case,  are  insufficient  to  determine  the  testator's  meaning,  Courts  of  law, 
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in  certain  special  cases,  admit  extrinsic  evidence  of  intention,  to  make  certain 
the  person  or  thing  intended,  where  the  description  in  the  will  is  insufficient 
for  the  purpose. 

These  cases  may  be  thus  defined  :  Where  the  object  of  a  testator's  bounty, 
or  the  subject  of  disposition  (i.e.  person  or  thing  intended),  is  described  in 
terras  which  are  applicable  indifferently  to  more  than  one  person  or  thing, 
evidence  is  admissible  to  prove  which  of  the  persons  or  things  so  described 
was  intended  by  the  testator. 

It  will  be  seen  that  the  first  two  of  these  propositions  are  prepara- 
tory to  the  others,  and  they  have  been  already  dealt  with  in  these  pages. 
Proposition  3  was  recently  applied  by  Joyce,  J.,  in  In  re  Glassington, 
[1906]  2  Ch.  305  ;  75  L.  J.  Ch.  670.  As  regards  the  other  propositions, 
they  may  be  very  fairly  worked  without,  in  this  place,  going  through 
the  numerous  cases  whose  wisdom  they  embody,  and  which,  for  wills 
of  difficulty,  will  be  found  fully  treated  in  the  treatise  just  cited,  and 
also  in  chap.  13  of  Jarman,  and  in  chap.  17  of  Theobald.  Probably 
Proposition  5  is  the  one  most  frequently  used  in  practice.  It  seems 
in  itself  to  embody  the  root-idea  of  all  the  propositions,  and,  indeed, 
of  the  admissibility  of  extrinsic  evidence  at  all — that  idea  which  runs 
through  the  following  observations  of  Lindley,  L.J.,  in  Dashwood  v. 
Magniac  ([1891]  3  Ch.  306 ;  60  L.  J.  Ch.  817),  and  which  are  com- 
mended to  the  reader  as  fitly  closing  and  emphasising  this  brief 
treatment  of  this  important  topic  : — 

The  reason  which  renders  evidence  of  usage  admissible  in  considering 
the  rights  of  a  lessor  or  lessee,  under  an  agreement  or  a  lease,  is  that  they 
naturally  contract  with  reference  to  the  usage.  So  if  a  man  has  property  in  a 
country  where  there  is  a  well-known  course  of  cultivation,  and  he  specifically 
grants  or  devises  such  property,  he  naturally  does  so  upon  the  assumption 
that  the  well-known  usages  of  the  district  will  be  observed  by  those  to  whom 
he  gives  the  property ;  and  I  take  it  to  be  clear  that  evidence  of  such  a 
usage  can  no  more  be  excluded  in  construing  a  will  expressly  devising  such 
property  than  in  construing  a  lease  of  it.  The  admissibility  of  such  evidence 
is  warranted  by  the  5th  Proposition  enunciated  and  illustrated  by  the  late 
V.-C.  Wigram  in  his  admirable  "  Examination  of  the  Rules  of  Law  respecting 
the  admission  of  Extrinsic  Evidence  in  aid  of  the  Interpretation  of  Wills." 
He  says  (Example  5,  to  that  5th  Proposition)  :  "  It  is  upon  the  principle 
before  adverted  to,  namely,  that  all  xvritings  tacitly  refer  to  the  existing  cir- 
cumstances under  which  they  are  made,  that  Courts  of  law  admit  evidence 
of  particular  customs  and  usages  in  aid  of  the  interpretation  of  written 
instruments,  whether  ancient  or  modern,  wherever,  from  the  nature  of  the 
case,  a  knowledge  of  such  customs  and  usages  is  necessary  to  a  right 
understanding  of  the  instrument.  The  law  is  not  so  unreasonable  as  to  deny  to 
the  reader  of  any  instrument  the  same  light  which  the  writer  enjoyed." 

Vf.  In  re  Ofner,  [1909]  1  Ch.  60 ;  78  L.  J.  Ch.  50. 

On  wills  made  abroad,  see  Vol.  XL  p.  610,  677. 

See  further  such  articles  in  this  Encyclopaedia  as  Annuities  ;  Attes- 
tation ;  Codicil  ;  Death  Duties  ;  Domicil  ;  Executors  and  Adminis- 
trators; Executory  Interests;  Incorporation  of  Documents  in 
Wills;  Legacy;  Probate. 

As  to  fraudulent  devises,  see  Coope  v.  Cresswell,  1866,  L.  R.  2  Eq. 
106 ;  2  Ch.  112 ;  British  Mutual  Investment  Co.  v.  Smart,  1875,  L.  R. 
10  Ch.  567. 
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VIII.  Judicial  Glossary  of  Words  and  Phrases  used  in  Wills. 

Note. — These  definitions  are  for  the  most  part  taken  from  Stroud's 
Judicial  Dictionary. 

The  printing,  in  this  Glossary,  of  a  word  or  phrase  in  small  capitals 
is  an  indication  to  refer  to  such  word  or  phrase  in  its  alphabetical  place 
in  the  Glossary. 

ABLE. — A  gift  of  residue  to  an  infant  "  if  he  shall  be  able  to  dis- 
charge the  executors"  is  good,  because,  by  action  in  the  Chancery 
Division,  he  is  "  able  "  to  discharge  the  executors  {Ledward  v.  Hassells, 
1856,  25  L.  J.  Ch.  311 ;  2  Kay  &  J.  370 ;  69  E.  R.  825). 

ABROAD. — A  trustee  resident  in  Normandy,  though  he  has  attended 
in  England  most  of  the  meetings  of  trustees,  and  is  still  willing  to  act, 
is  "abroad"  qud,  vacating  his  trust  {In  re  Stamford,  [1896]  1  Ch.  288 ; 

65  L.  J.  Ch.  134).  In  each  case  it  is  a  question  of  fact,  on  which  V.  In 
re  Moravian  Society,  1858,  26  Beav.  101 ;  53  E.  R.  835 ;  O'Reilly  v. 
Anderson,  1849,  8  Hare,  101 ;  68  E.  R.  289 ;  Vf.  per  Turner,  L.J., 
Clavering  v.  Ellison,  8  De  G.,  M.  &  G.  675,  676  ;  44  E.  R.  545  ;  cp.  In 
re  Walker,  cited  Remain. 

ABSOLUTELY. — As  to  the  value  of  this  word  for  the  purpose  of 
preventing  a  Precatory  Trust,   V.  In  re  Williams,  [1897]   2  Ch.  12 ; 

66  L.  J.  Ch.  485. 

ACCRUE. — A  title  "  accrues  "  when  the  instrument  creating  it,  or 
the  fact  constituting  it,  first  becomes  operative ;  therefore  sec.  5,  Mar. 
Women's  P.  Act,  1882,  applies  only  to  property  of  a  married  woman, 
her  original  title  to  which  accrued  after  the  commencement  of  the 
Act,  and  it  does  not  embrace  property  in  remainder  at  the  time  of,  but 
which  comes  into  possession  after,  the  commencement  of  the  Act  {Beid 
v.  Beid,  1886,  55  L.  J.  Ch.  294;  31  Ch.  D.  402). 

"Accruing  Share  and  Interest;"  V.  Greenwood  v.  Sutcliffe,  1854, 
23  L.  J.  C.  P.  98  ;  14  C.  B.  226. 

ACCUMULATION. — "It  cannot,  perhaps,  be  considered  as  quite 
settled  whether  an  accumulation  which  arises  not  by  the  direction  of 
the  settlor,  but  by  operation  of  law,  is  within  the  Thellusson  Act,"  39 
&  40  Geo.  III.  c.  98  (Watson,  Eq.  5,  wh.  V.  for  consideration  of  cases 
thereon).  The  word  "  accumulate "  is  not  necessary ;  a  direction  to 
"  invest,"  or  the  like,  for  a  period  prohibited  is  within  the  Act  {Matthews 
v.  Keble,  1868,  37  L.  J.  Ch.  8,  657 ;  L.  R.  4  Eq.  467 ;  3  Ch.  691 ;  In  re 
Mason,  [1891]  3  Ch.  467 ;  61  L.  J.  Ch.  25).  Vf  hereon  generally, 
Watson,  Eq.  4 ;  tit.  Accumulations  this  Encyc. ;  Accumulations  Act, 
1892;  In  re  Clutterhuch,  [1901]  2  Ch.  285;  70  L.  J.  Ch.  614;  In  re 
Llanover,  [1903]  2  Ch.  330  ;  72  L.  J.  Ch.  729.  As  to  exceptions  from 
the  Act,  V.  Debts  ;  Portion.  As  to  repairs  and  improvements,  V.  Vine 
v.  Baleigh,  [1891]  2  Ch.  13 ;  60  L.  J.  Ch.  675 ;  In  re  Gardiner,  [1901] 
1  Ch.  697;  70  L.  J.  Ch.  407. 

The  period  of  twenty-one  years  within  which  accumulations  are 
allowed  under  the  Thellusson  Act  has  to  be  reckoned  as  from  the 
settlor's  death  {Webh  v.  Webh,  2  Beav.  493;  48  E.  R.  1273;  A.-G.  v. 
Foulden,  3  Hare,  555 ;  67  E.  R.  501 ;  64  R.  R.  414 ;  Nettleton  v.  Stephen- 
son, 3  D.  G.  &  S.  366 ;  64  E.  R.  518) ;  Sv.  In  re  Cattel,  [1907]  1  Ch.  567 ; 
76  L.  J.  Ch.  242. 

ACKNOWLEDGE.—"  I  acknowledge  A.  B.  to  be  my  heir-at-law  ; " 
held  to  pass   the   testator's  lands  in   fee  {Parker  v.  Nickson,   1863, 
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32  L.  J.  Ch.  397;  1  De  G.,  J.  &  S.  177;  46  E.  K.  69).  In  giving 
judgment  in  that  case,  Westbury,  L.C.,  said  :  "  Nothing  is  better  settled 
in  our  law  than  that  the  words  '  I  make  A.  B.  my  heir,'  or  '  I  declare 
A.  B.  to  be  my  heir,'  or  even  the  words  *  A.  B.  is  my  heir,'  amount  to  a 
devise  to  A.  B.  in  fee  of  all  the  inheritable  lands  of  the  testator ; "  for, 
as  "  Jerman,  J.,  said  {Tayler  v.  Weh,  1651,  Sty.  301,  319 ;  82  E.  R.  728, 
742),  '  the  word  Heir  implies  two  things  :  first,  that  he  shall  have  the 
lands ;  secondly,  that  he  shall  have  them  in  fee  simple.' "  So  of  a 
nomination  of  an  heir  by  such  expressions  as  "  I  appoint "  or  "  I  nomiinate  " 
(Spark  V.  Purnell,  Hob.  75 ;  80  E.  R.  224).  So  where  a  testator  con- 
stituted his  dearly-beloved  wife  sole  executrix  and  "  heiress  of  all  his 
lands  and  real  and  personal  estate,"  to  sell  same  at  pleasure  and  to  pay 
debts  and  legacies,  she  was  held  entitled  to  retain  the  surplus  proceeds 
after  payment  of  debts  and  legacies,  and  that  there  was  no  resulting 
trust  in  favour  of  the  heir  as  regards  such  surplus  {Rogers  v.  Rogers, 
1733,  3  P.  Wms.  193 ;  24  E.  R.  1026 ;  stated  Jarm.  532).  V.  Sole 
Heir. 

ACKNOWLEDGMENT.— Jarman  deduces  the  following  rules  as 
to  what  is  an  acknowledgment  by  a  testator  of  the  signature  to  his 
will:— 

"  (a)  The  signature  to  be  acknowledged  may  be  made  by  the  testator, 
or  by  another  for  him. 

"  (h)  A  testator,  whether  speechless  or  not,  may  acknowledge  his 
signature  by  gestures. 

"  (c)  There  is  no  sufficient  acknowledgment  unless  the  witnesses 
either  saw,  or  might  have  seen,  the  signature,  not  even  though  the 
testator  should  expressly  declare  that  the  paper  to  be  attested  by  them 
is  his  will." 

{Note. — This  proposition  cited  and  approved  by  Jessel,  M.R.,  Blake 
v.  Blake,  1882,  51  L.  J.  P.  D.  &  A.  36  ;  7  P.  D.  102 ;  which  case  upholds 
Dr.  Lushington's  ruling  hereon  in  Hudson  v.  Parker,  1844,  1  Robert. 
14 ;  but  overrules  that  of  Sir  Cresswell  Cresswell  in  Gwillim  v.  Ghvillim, 
1859,  3  Sw.  &  Tr.  200,  and  of  Lord  Penzance  in  Beckett  v.  Howe,  1869, 
L.  R.  2  P.  &  D.  1 ;  39  L.  J.  P.  &  M.  1.) 

"  {d)  When  the  witnesses  either  saw  or  might  have  seen  the  signa- 
ture, an  express  acknowledgment  of  the  signature  itself  is  not  necessary, 
a  mere  statement  that  the  paper  is  his  will,  or  a  direction  to  them  to 
put  their  names  under  his,  or  even  a  request  by  the  testator,  or  by  some 
person  in  his  presence,  to  sign  the  paper  is  sufficient."  Vh.  Daintree  v. 
Fasulo,  1888,  57  L.  J.  P.  D.  &  A.  76 ;  13  P.  D.  102. 

"  {e)  When  the  signature  is  seen  or  expressly  acknowledged,  it  is  nob 
material  that  the  witnesses  are  not  told  that  the  instrument  is  a  will, 
or  are  deceived  into  thinking  that  it  is  a  deed. 

"  (/)  It  is  of  course  sufficient,  on  a  re-execution,  merely  to  acknow- 
ledge the  signature  made  on  a  former  execution." 

ACTING  TRUSTEE.— An  "  acting  "  trustee  is  one  who  has  taken 
upon  himself  to  perform  some  of  the  trusts ;  the  phrase  does  not  include 
one  who,  in  limine,  has  refused  to  act  {Sharp  v.  Sharp,  1819,  2  Barn.  & 
Aid.  405 ;  stated  Lewin,  797,  798 ;  Vf.  Lewin,  284,  807,  893).  Op.  Con- 
tinuing Trustee. 

A  person  who,  pursuant  to  a  trust  power,  appoints  a  new  trustee, 
but  who  does  not  otherwise  act  in  the  trust,  is  an  "  acting  trustee  "  {In 
re  Cunningham  and  Fraylinq,  60  L.  J.  Ch,  591). 

ACTUAL  ANNUAL  INCOME.— A  testator  bequeathed  all  his 
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real  and  personal  estate  to  trustees  upon  trust  for  his  wife,  with  direc- 
tions to  sell  and  convert  the  same  into  money,  and  declared  that  his 
real  estate,  directed  to  be  sold,  should,  in  equity,  be  considered  as  con- 
verted into  personalty  as  from  the  time  of  his  decease,  and  that  the 
"  actual  annual  income  "  for  the  time  being  of  his  unconverted  real  and 
personal  estate  should  be  considered  income  for  the  purposes  of  his 
will,  and  be  applied  accordingly ;  held,  that  the  widow  was  entitled  to 
the  actual  dividends  becoming  due  after  the  testator's  death  in  the  case 
of  all  the  securities,  except  such  as  in  their  nature  bore  interest  de  die 
in  diem  ( Unvnn  v.  EyTcyn,  W.  N.  (66)  268). 

ACTUAL  MILITAEY  SERVICE.— T.  ante,  Vol.  L  p.  156;  Vol. 
XIV.  p.  667. 

ACTUALLY  RECEIVED.— Gift  over  on  death  "without  having 
actually  received  "  legacy ;  V.  Martin  v.  Martin,  1866,  L.  R.  2  Eq.  404 ; 
35  L.  J.  Ch.  679 ;  Johnson  v.  Crook,  1879,  48  L.  J.  Ch.  777  ;  12  Ch.  D. 
639  ;  Bubh  v.  Padwick,  1880,  49  L.  J.  Ch.  178  ;  13  Ch.  D.  519.  A  gift 
over  if,  before  "  actual  payment,"  the  beneficiary  has  deprived  himself 
of  the  benefit,  describes  the  contingency  with  sufficient  certainty  and 
connotes  the  actual  handing  over  of  the  benefit  to  the  beneficiary  {In  re 
Goulder,  [1905]  2  Ch.  100;  74  L.  J.  Ch.  552,  following  Johnson  v.  Crook, 
supra,  and  rejecting  Bubh  v.  Padwick,  supra). 

ADDITION. — A  legacy  "  in  addition  to,"  or  "  substitution  for,"  or 
"  instead  of,"  another,  will,  primd  facie,  be  taken  on  the  same  conditions, 
out  of  the  same  funds,  and  with  the  same  privileges  as  that  other  (Jarm. 
149),  a  meaning,  however,  which  may  be  varied  by  a  context  {ibid.  n. ; 
ibid.  1410).  Vf.  Thomas  v.  Nurse,  W.  N.  (68)  181 ;  In  re  Benyon,  1884, 
53  L.  J.  Ch.  1165;  Lee  v.  Pain,  1844,  4  Hare,  218;  67  E.  R.  619; 
67  R.  R.  41.     V.  Lieu  and  Substitution. 

A  legacy,  "  in  addition  to  the  sums  owing  to  him,"  will  sometimes 
validate  a  debt  not  otherwise  legally  recoverable  {In  re  Howe,  1898, 
67  L.  J.  Ch.  87). 

ADVANCED. — In  a  devise  containing  a  direction  that  "  any  moneys 
whicli  might  have  been  advanced  to  my  children,  or  any  of  them,  or  to 
my  sons-in-law  in  my  life,  and  also  any  sums  of  money  which  might  be 
owing  from  them,  or  any  of  them  to  me  at  my  death,"  it  was  held  that 
the  word  "  advanced  "  was  not  used  by  the  testator  in  a  technical  sense 
and  that  money  lent  by  the  testator  to  one  of  his  sons-in-law,  though 
by  reason  of  his  bankruptcy  it  was  not  owing  to  the  testator  at  his 
death,  must  be  brought  into  hotchpot  {Astbury  v.  Beasley,  W.  N. 
(69)  96). 

ADVANCEMENT. — A  power  to  apply  money  for  a  person's  "  ad- 
vancement "  in  the  world,  "  is  to  be  read  as  a  word  appropriate  to  an 
early  period  of  life "  {'per  Kennedy,  J.,  Molynev^  v.  Fletcher,  [1898] 
1  Q.  B.  648 ;  67  L.  J.  K.  B.  392 ;  citing  In  re  Kershaw,  infra).  It  is, 
frequently,  a  payment  to  persons  before  they  become  absolutely  entitled 
to,  but  who  are  presumably  entitled  to,  or  have  a  vested  or  contingent 
interest  in,  an  estate  or  legacy  {per  Cotton,  L.J.,  Abram  v.  Aldridge, 
55  L.  T.  556). 

In  such  a  power  the'  words  "Advancement,"  "Preferment,"  or 
"  Establishment  in  the  World,"  seem  very  nearly  synonymous  {Luard 
v.  Pease,  22  L.  J.  Ch.  1069 ;  Lmjother  v.  Bentinck,  L.  R.  19  Eq.  166  ; 
44  L.  J.  Ch.  197);  but  if  such  phrases  be  followed  by  "  or  otherwise  for 
the  Benefit  "  of  the  person  or  class,  then  you  get  "  the  largest  terms 
of  all,"  terms  not  to  be  cut  down  by  the  ejusdem  generis  canon  {per 
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Jessel,  M.E,,  Lowther  v.  Bentinck,  supra  ;  Va.  In  re  Brittlebank,  30  "W.  K. 
99  ;  In  re  Kershaw,  L.  R  6  Eq.  322  ;  37  L.  J.  Ch.  751). 

Such  a  power,  if  confined  to  "  Advancement,  Preferment,  or  Estab- 
lishment in  the  World,"  does  not  authorise  a  payment  to  a  tenant  for 
life  after  he  has  been  married  many  years  and  has  become  poor  {Luard 
V.  Pease,  supra;  Sv.  Talbot  v.  Marshfield,  L.  E.  3  Ch.  622;  37  L.  J. 
Ch.  52),  or  to  provide  for  debts  {Lowther  v.  Bentinck,  supra;  Talbot 
V.  Marshfield,  supra),  or  to  set  up  a  husband  in  business  {Talbot  v. 
Marshfield). 

But  it  does  authorise  a  payment  to  a  married  woman  to  enable  her 
to  carry  on  business  separately  from  her  husband  {Talbot  v.  Marshfield  ; 
Vf.  Simpson  v.  Brown,  13  W.  K.  312 ;  11  L.  T.  593;  In  re  Brittlebank, 
supra),  or  to  provide  a  marriage  portion  {Lloyd  v.  Cocker,  27  Beav.  645  ; 
24  L.  J.  Ch.  84),  or  a  marriage  outfit  {Pride  v.  Fooks,  2  Beav.  430; 
9  L.  J.  Ch.  234 ;  48  E.  R  1248  ;  50  R  R  227),  or  passage  money  for 
children  and  their  parents  who,  on  account  of  the  children's  ill-health, 
have  to  go  abroad  {In  re  Long,  38  L.  J.  Ch.  125),  or  even,  in  exceptional 
cases,  for  maintenance  {Roper-Curzon  v.  Roper-Curzon,  L.  R.  11  Eq.  452; 
In  re  Breed,  1  Ch.  D.  226 ;  45  L.  J.  Ch.  191).  Vf.  In  re  Gosset, 
19  Beav.  529 ;  52  E.  R  456,  followed  in  In  re  Fox,  [1904]  1  Ch.  480 ; 
73  L.  J.  Ch.  314 ;  Vaizey,  1049-1056. 

Under  the  Statute  of  Distribution. — By  the  Statute  of  Distri- 
bution, 22  &  23  Car.  ii.  c.  10,  s.  5,  a  child  "  advanced  by  the  intestate  in 
his  lifetime  by  portion,"  has  to  bring  the  amount  of  the  advancement 
into  hotchpot  if  claiming  to  participate  in  the  distribution  of  the 
intestate's  personal  estate.  This  provision  only  applies  to  the  estates  of 
intestate /a^^ers  {Holt  v.  Frederick,  1726,  2  P.  Wms.  357 ;  24  E.  R.  763) ; 
and,  generally  speaking,  it  relates  to  gifts  to  children  early  in  life  {per 
Jessel,  M.R.,  Taylor  v.  Taylor,  1875,  44  L.  J.  Ch.  720;  L.  R  20  Eq. 
155) ;  and  it  means  that  "  Wherever  a  sum  is  paid  for  a  particular 
purpose,  which  is  thought  good  and  right  by  the  father,  and  which  the 
child  desires,  if  it  be  money  which  is  drawn  out  in  considerable  amount, 
and  not  a  small  sum,  it  must  be  treated  as  an  advance.  The  payment 
of  the  money  is  the  important  thing,  the  Court  does  not  look  to  the 
application"  {per  Wood,  V.-C,  Boyd  v.  Boyd,  1867,  L.  R  4  Eq.  305; 
36  L.  J.  Ch.  877).  In  that  case  it  was  accordingly  held  that  a  sum 
given  by  a  father  for  the  payment  of  his  son's  debts,  is  an  advancement 
— a  decision  followed  by  Pearson,  J.,  in  In  re  Blockley,  1885,  54  L.  J. 
Ch.  722  ;  29  Ch.  D.  250,  wherein  he  refused  to  follow  the  opposite  view 
of  Jessel,  M.R,  in  Taylor  v.  Taylor,  supra.  But  as  to  the  three  lastly 
cited  cases,  V.  per  Cozens-Hardy,  L.J.,  In  re  Scott,  [1903]  1  Ch.  1 ; 
72  L.  J.  Ch.  20. 

Though  it  seems  that  apprenticing  a  child  is  not  such  an  advance- 
ment (note  to  Pusey  v.  Dcsbouvrie,  1734,  3  P.  Wms.  317  ;  24  E.  R  1081) ; 
yet  beyond  doubt  articling  a  young  man  to  a  solicitor  is  {Boyd  v.  Boyd, 
supra).  So  the  payment  of  a  son's  entrance  fees  to  an  Inn  of  Court  is 
an  advancement  within  the  statute ;  but  not  so  the  dues  of  the  Inn,  or 
the  son's  fee  on  entering  the  chambers  of  a  Special  Pleader  {Taylor  v. 
Taylor,  supra). 

Voluntary  periodical  allowances  which  may  or  may  not  vary,  are 
not  advancements  {Taylor  v.  Taylor,  supra) ;  but  a  fixed  and  agreed 
annuity  is,  namely,  its  value  at  the  date  of  the  grant  (Wms.  Exs., 
1245). 

A  settlement,  whether  voluntary  or  for  a  good  consideration  (as  that 
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of  marriage),  is  an  advancement  within  the  statute  {Edwards  v.  Freemariy 
1727,  2  P.  Wms.  440 ;  24  E.  K.  803  ;  PhiTiey  v.  Phiney,  1708,  2  Veru. 
638  ;  23  E.  R.  1018).     Vf.  Wms.  Exs.,  1244-1248.     V.  Benefit. 

The  rule  that  a  gift  by  a  parent  to  a  child  (to  be  in  satisfaction  of  a 
legacy  to  the  same  child)  must  be  ejitsdem  generis  with  the  legacy,  has 
not  been  overruled  by  In  re  Lawes,  20  Ch.  D.  81,  and  is  still  in  force 
{In  re  Jacques,  [1903]  1  Ch.  267 ;  72  L.  J.  Ch.  197). 

AGED.— F.  Sick. 

ALIKE. — A  testamentary  gift  to  two  or  more  "alike,"  or  "to  be 
enjoyed  alike,"  is  synonymous  with  its  being  given  Equally,  and  creates 
a  tenancy  in  common  {fer  Mansfield,  C.J.,  Loveacres  v.  Blight,  Cowp.  357. 
Vf.  Jarm.  1122.     V.  Share  and  Share  Alike). 

ALL. — "  Qui  omne  dicit,  nihil  excludit ; "  therefore,  omnes  vidiiat, 
Stat,  of  Merton,  c.  2,  included  all  kinds  of  dower,  though  there  were 
five  (2  Inst,  81). 

"All"  is  equivalent  to  "each  and  every"  {V.  judgment  of  Lord 
Fitzgerald,  Burnett  v.  G.  N.  of  Scotland  Ely.,  1885,  54  L.  J.  Q.  B.  539), 
but,  by  a  context,  it  may  mean  "any"  (Jarm. 4697i.). 

A  testamentary  gift  of  "all,"  without  more,  is  indefinite  and  void 
{Bowman  v.  Milhanke,  1664, 1  Lev.  130 ;  Sid.  191 ;  Ray.  T.  97  ;  cited  and 
commented  on  Jarm.  327,  328). 

"  The  words  '  all  his  estate '  will  pass  everything  a  man  has  "  {per 
Lord  Mansfield,  Hogan  v.  Jackson,  1775,  1  Cowp.  306).  So  of  the  words 
"  all  I  am  worth  "  {Huxstep  v.  Brooman,  1785,  Bru.  C.  C.  437 ;  28  E.  R. 
1224,  cited  and  commented  on  Jarm.  693,  695),  or  "all  I  have"  {per 
Bailey,  J.,  i)oe  v.  Morgan,  1827,  6  Barn.  &  Cress.  518;  30  R.  R.  409; 
9  Dow.  &  Ry.  633). 

"  But  if  the  word  *  all '  is  coupled  with  the  word  '  personal,'  or  a  local 
description,  there,  the  gift  will  pass  only  personalty,  or  the  specific 
estate  particularly  described  "  {per  Lord  Mansfield,  Hogan  v.  Jackson, 
supra).     Thus  "  all  my  effects  "  will  not  pass  realty  {Henderson  v.  Far- 
bridge,  1826,  1  Russ.  479 ;  38  E.  R.  185,  cited  Jarm.  696).     Query,  will 
such  words  as  "  all  that  I  possess  "  or  "  all  that  I  am,  or  may  die,  possessed 
of,"  pass  realty  ?     Cp.  Mel  v.  Hoy,  1820,  5  Madd.  38 ;  56  E.  R.  808 
21  R.  R.  271 ;  Thomas  v.  Phelps,  1828,  4  Russ.  348 ;  38  E.  R.  836 
28  R.  R.  120 ;   Wilce  v.  Wilce,  1831,  5  Moo.  &  P.  682 ;  7  Bing.  664 
9  L.  J.  0.  S.  C.  P.  197 ;  33  R.  R.  606 ;  Evans  v.  Jones,  1877,  46  L.  J.  Ex, 
280 ;  Bay  v.  Daveron,  1843, 12  Sim.  200 ;  10  L.  J.  Ch.  349 ;  59  E.  R.  1108 
56  R.  R.  48;  Q,n&  Davenport  v.  Coltman,  1842,  11  L.  J.  Ch.  262;  12  Sim. 
588;  59  E.  R.  1259;  56  R.  R.  112;  9  Mee.  &  W.  481;  60  R.  R.  794, 
with  Monk  v.  Mawdsley,  1827,  1  Sim.  286 ;  57  E.  R.  584,  and  Cook  v. 
Jaggard,  1866,  35  L.  J.  Ex.  76 ;  L.  R.  1  Ex.  125 ;  and  V.  these  cases  stated 
Jarm.  696,  697.     Va.  Possessed  of. 

Where  a  testator  made  a  specific  devise  of  part  of  his  realty,  and  by 
a  subsequent  part  of  the  same  will  made  another  devise  of  "  all  his  real 
and  personal  estate;"  held  that  "all"  meant  "all  the  residue"  {Doe 
d.  Snape  v.  Mvell,  1848,  17  L.  J.  Q.  B.  119 ;  11  Q.  B.  466).  So  the 
generality  of  a  devise  of  "  all  my  lands  "  may  be  restricted  by  the  con- 
text {In  re  Portal  to  Lamb,  1885,  54  L.  J.  Ch.  1012 ;  30  Ch.  D.  50).  But 
in  King  v.  George  (1876,  4  Ch.  D.  435 ;  5  ibid.  627 ;  46  L.  J.  Ch.  670),  a 
bequest  of  "  all  that  I  have  power  over,"  namely,  plate,  linen,  etc.,  was 
an  unlimited  residuary  gift,  and  not  restricted  to  the  classes  of  goods 
enumerated.  Va.  In  re  Fleetwood,  Sidgreaves  v.  Brewer,  1880,  49  L.  J. 
Ch.  514;  15Ch.  D.  594. 
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"All  the  Best."    V.  Rest. 

As  to  the  efficacy  of  "  all  the  rest "  to  pass  lapsed  legacies,  V.  In  re 
PriTigle,  1881,  17  Ch.  D.  819 ;  50  L.  J.  Ch.  689. 

When  "  all "  is  found  in  conjunction  with  specified  property,  e.g.  "  all 
my  property  in  the  funds,"  the  bequest  is  specific  (Hayes  v.  Hayes,  1836, 
5  L.  J.  Ch.  243 ;  1  Keen,  97 ;  48  E.  R.  243 ;  Vincent  v.  Newcomhe,  1832, 
Y.  &  C.  C.  599 ;  62  E.  R.  1034). 

"  All  my  property,  leasehold  and  freehold ; "  V.  In  re  Roberts,  Kiff  v. 
Roberts,  1886,  56  L.  J.  Ch.  628 ;  54  L.  T.  386 ;  34  W.  R.  626 ;  W.  N.  (86) 
165. 

"  All  my  property,  brewery,"  etc. ;  V.  Waite  v.  Morland,  38  Ch.  D. 
135 ;  57  L.  J.  Ch.  655.     Vf.  Pkoperty. 

"  All  my  Just  Debts."     V.  Debts. 

As  to  effect  of  revocation  of  "all  wills,  etc.,"  V.  In  reKingdon,  1886, 
55  L.  J.  Ch.  598 ;  32  Ch.  D.  604. 

ALL  AND  EVERY. — For  an  illustration  of  effect  of  this  phrase,  V. 
In  re  Sibley,  1877,  46  L.  J.  Ch.  387  ;  5  Ch.  D.  494 ;  but  see  that  decision, 
as  based  on  this  phrase,  criticised  by  Kay,  J.,  in  In  re  Webster,  1882, 
52  L.  J.  Ch.  768 ;  23  Ch.  D.  737. 

A  bequest  to  A.,  and  after  her  decease  to  "  all  and  every  her  child 
and  children,  and  his,  her,  and  their  executors,  administrators,  and 
assigns,  for  his,  her,  and  their  own  absolute  use  and  benefit ; "  held  to 
create  a  joint  tenancy  in  the  children  {Morgan  v.  Britten,  1871,  L.  R. 
13  Eq.  28 ;  41  L.  J.  Ch.  70). 

AM. — In  a  devise,  "  such  an  expression  as  '  all  the  lands  of  which  I  am 
seized  in  A.,'  must  be  read  as  if  written  just  before  the  testator's  death, 
V.  Doe  V.  Walker,  1844,  13  L.  J.  Ex.  153;  12  Mee.  &  W.  591 ;  67  R.  R. 
427  "  {per  Kay,  J.,  In  re  Portal  to  Lamb,  1884,  53  L.  J.  Ch.  1163).  The 
decision  in  that  latter  case  was  reversed  (1885,  54  L.  J.  Ch.  1012 ; 
30  Ch.  D.  50),  without,  however,  affecting  the  proposition  above  cited. 
Vf.  Jarm.  299,  300 ;  Now. 

AMONG. — A  testamentary  gift  to  two  or  more  "among,"  or 
"amongst,"  them  creates  a  tenancy  in  common  (Jarm.  1121  et  seq. ; 
Hawk.  112).     V.  Between.     Vf.  Stroud,  Jud.  Diet. 

ANNUITY. — "  An  annuity  is  a  yearly  payment  of  a  certaine  summe 
of  money  granted  to  another  in  fee,  for  life,  or  yeares  charging  the 
person  of  the  grantor  onely"  (Co.  Litt.  1445;  Vf.  Wms.  Exs.,  622). 

An  annuity  is  in  some  sense  a  Legacy  ;  but  a  legacy  is  a  sum  to  be 
paid  down,  whilst  an  annuity  "  is  a  sum  which  is  to  be  secured  by  setting 
apart  a  portion  of  the  personal  property  of  the  estate,  and  has  to  be  paid 
in  the  shape  of  an  annual  payment "  {per  Kekewich,  J.,  In  re  Dowding, 
[1904]  1  Ch.  441 ;  73  L.  J.  Ch.  194). 

In  either  view,  a  testamentary  annuity  is,  primd  fade,  payable  out 
of  personalty,  as  a  legacy  is,  and  is  a  Testamentary  Expense,  and  its 
mere  charge  on  realty  will  not  displace  that  rule ;  but  the  language  of 
such  a  charge  may  indicate  an  exoneration  of  the  personalty,  or  the 
annuity  may  be  a  specific  gift  out  of  realty  and  nothing  else  {per  Wood, 
V.-C,  Paget  v.  Huish,  32  L.  J.  Ch.  469,  applied  by  Warrington,  J.,  In  re 
Trenchard,  [1905]  1  Ch.  82 ;  74  L.  J.  Ch.  135,  in  which  latter  case  the 
learned  judge  reviewed  the  cases  hereon).  V.  In  re  Henry,  [1907]  1  Ch. 
30;  76  L.  J.  Ch.  74;  In  re  Bigge,  [1907]-1  Ch.  714;  76  L.  J.  Ch.  413; 
In  re  BobUns,  [1907]  2  Ch.  8 ;  76  L.  J.  Ch.  531. 

The  gift  of  an  annuity  generally  means  an  annual  sum  during  the 
life  of  the  annuitant  {In  re  Taber,  1882,  51  L.  J.  Ch.  721),  "and  nothing 
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more  "  {per  Fry,  J.,  Blight  v.  Hartnoll,  1881,  51  L.  J.  Ch.  163 ;  19  Ch.  D. 
294 ;  affd.  52  L.  J.  Ch.  672 ;  23  Ch.  D.  218 ;  V.  In  re  Foster,  1889,  23  L.  E. 
Ir.  269;  In  re  Morgan,  62  L.  J.  Ch.  789;  Ward  v.  Ward,  [1903]  1  I.  E. 
211 ;  In  re  Smith,  [1905]  1  I.  E.  453);  but  where  there  is  a  direction  to 
purchase  an  annuity,  or  a  dedication  of  a  fund  out  of  which  it  is  to  be 
purchased,  or  where  the  annuity  is  dealt  with  as  being  in  existence  and 
operative  beyond  the  life  of  the  first  annuitant,  and  no  other  period  can 
be  fixed  for  such  further  duration  short  of  making  it  perpetual,  the 
annuity  will  be  in  perpetuity,  i.e.  it  is  a  bequest  of  such  a  sum  as  will 
produce  the  income  intended  for  the  legatee,  who  may  (notwithstanding 
a  direction  to  the  contrary)  elect  to  take  that  sum,  or  have  the  annuity ; 
and  in  the  event  of  his  death  before  the  annuity  is  purchased,  the  sum 
which  would  have  been  needed  for  its  purchase  will  go  to  his  represen- 
tatives (Wms.  Exs.,  943,  944,  and  cases  there  cited ;  Stokes  v.  Heron,  1845, 
2  Dr.  &  W.  89 ;  12  CI.  &  Fin.  161 ;  8  E.  E.  1361 ;  69  E.  E.  83 ;  Ross  v. 
Borer,  1862,  31  L.  J.  Ch.  709 ;  2  John.  &  H.  469 ;  70  E.  E.  1143 ;  Bent 
V.  Cullen,  1871, 40  L.  J.  Ch.  250 ;  6  Ch.  235,  not  followed  in  In  re  Morgan, 
supra ;  Stokes  v.  Cheek,  1860,  29  L.  J.  Ch.  922 ;  28  Beav.  620 ;  54  E.  E. 
504 ;  Blight  v.  Hartnoll,  supra).     V.  Except. 

Bequest  of  one  annuity  to  several  persons ;  V.  In  re  Evans,  77  L.  J. 
Ch.  583. 

"  Annuity,"  s.  8,  Legacy  Duty  Act,  36  Geo.  in.  c.  52 ;  V.  Crow  v. 
EoUnsm,  1862,  31  L.  J.  Ch.  516. 

ANY  and  APPOINT.— F.  Stroud,  Jud.  Diet.,  and  Supplement. 

APPOINTMENT. — A  power  to  appoint  "  by  will  or  appointment," 
to  be  signed  and  sealed  in  the  presence  of  one  or  more  witnesses,  may 
be  exercised  by  deed  (Sug.  Poiu.,  211). 

"Appointment  made  by  will,"  s.  10,  Wills  Act,  1837;  V.  In  re 
Barnett,  [1908]  1  Ch.  402;  77  L.  J.  Ch.  267. 

APPEOPEIATE. — A  power  in  a  will  enabling  a  person  to  "  appro- 
priate "  or  "  select,"  for  his  own  use,  such  parts  of  testator's  property  as 
he  may  desire,  has  been  held  to  intimate  a  confidence  that  a  reasonable 
selection,  and  not  the  whole,  will  be  taken  ;  and  though  the  exact  extent 
to  which  the  donee  may  go  in  benefiting  himself  could  not  in  the  nature 
of  things  be  laid  down  beforehand,  yet  possibly  the  Court  would  find  a 
mode  of  restraining  any  palpably  unreasonable  exercise  of  the  power 
{Kennedy  v.  Kennedy,  1853,  10  Hare,  438 ;  68  E.  E.  998 ;  Vf.  Davis  v. 
Davis,  1863,  1  Hem.  &  M.  255;  71  E.  E.  Ill;  Eeid  v.  Beid,  1862, 
30  Beav.  388 ;  54  E.  E.  939).  But  where  the  power  extends  over  only 
a  small  class  of  property,  e.g.  testator's  plate,  and  the  donee  be  his  widow, 
it  would  seem  she  may  take  the  whole  of  it  {Arthur  v.  Mackinnon,  1879, 
48  L.  J.  Ch.  534;  11  Ch.  D.  385).  And  where  there  were  no  such  cir- 
cumstances, but  the  gift  empowered  the  donee  "  to  choose  everything  he 
might  desire"  from  the  furniture,  except  some  specified  articles,  the 
Court  of  Appeal  (hereon  affirming  North,  J.)  held  he  might  take  all  or 
as  much  as  he  liked,  other  than  the  excepted  articles  {In  re  Sharland, 
[1896]  1  Ch.  517) ;  Vf.  In  re  Colyer,  55  L.  T.  344.  Vh.  Jarm.  332 ;  Some, 
and  Such. 

Generally,  this  power  to  appropriate  cannot  be  exercised  by  will,  and 
that  is  clearly  so  where  the  things  to  be  appropriated  are  to  be  for  the 
donee's  "  use,"  even  though  it  be  for  his  "  absolute  use "  {Macdonald's 
Trustees  v.  Bain's  Trustees,  23  Eettie,  913). 

As  to  the  power  of  executors  and  trustees  to  "  appropriate  "  trust 
property  to  the  beneficiaries  instead   of   selling  it  and  dividing  the 
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proceeds  amongst  them ;  V.  a  collection  of  cases  by  Buckley,  J.,  In  re 
Beverley,  [1901]  1  Ch.  687;  70  L.  J.  Ch.  295,  in  which  case  it  was  held 
that  the  principle  underlying  such  cases  applies  to  chattels  real  and  also 
to  real  estate  which  is  subject  to  a  trust  for  sale  and  conversion ;  and 
that,  in  any  case,  where  there  is  such  a  trust,  the  power  given  by  s.  4  (1), 
Land  Transfer  Act,  1897,  to  the  Personal  Eepresentative  of  a  deceased 
person  to  "appropriate"  residuary  estate  has  not  "made  any  difference 
to  that  which  was  the  power  before."  As  to  that  previous  power,  V.  In 
re  Sepine,  [1892]  1  Ch.  210 ;  61  L.  J.  Ch.  153 ;  Fraserv.  Murdoch,  6  App. 
Ca.  855;  In  re  Richardson,  [1896]  1  Ch.  512;  65  L.  J.  Ch.  512;  In  re 
Hickels,  [1898]  1  Ch.  630 ;  67  L.  J.  Ch.  406 ;  Barclay  v.  Owen,  60  L.  T. 
220 ;  In  re  Brooks,  76  L.  T.  771 ;  In  re  Waters,  W.  N.  (89)  39 ;  In  re 
Hall,  [1903]  2  Ch.  233 ;  72  L.  J.  Ch.  554. 

APPKOPKIATEL>. — In  a  general  testamentary  gift  of  all  property 
of  whatever  description  that  testator  might  die  possessed  of,  to  be 
"appropriated"  as  donee  might  think  tit.  Leach,  V.-C,  thought  a 
criticism  founded  upon  the  words  "  possessed  of "  and  "  appropriated " 
too  nice  to  exclude  realty  {Noel  v.  Hoy,  1820,  5  Madd.  38 ;  56  E.  R  808  ; 
21  R.  Pt.  271 ;  stated  Jarm.  685). 

APPURTENANCES.— F".  Stroud,  Jud.  Diet,  and  Supplement. 

ARRANGEMENT. — A  testamentary  power  enabling  trustees  to 
wind  up  testator's  affairs,  "and  in  so  doing  to  make  any  sales  and 
arrangements  they  shall  judge  expedient,"  authorises  them  to  give  a 
mortgage  on  the  realty  {In  re  Jones,  Button  v.  Brookfield,  1889,  59  L.  J. 
Ch.  31). 

AS  AND  WHEN:  AS  SUCH:  ASSENT:  ASSETS;  V.  Stroud, 
Jud.  Diet.,  and  Supplement. 

AT. —  V.  this  Encyc,  Vol.1,  p.  615,  tit.  At;  Stroud,  Jud.  Diet., 
pp.  137-143. 

ATTAIN. — A  limitation  to  those  "  who  attain,"  or  "such  as  attain," 
a  particular  age,  or  marry,  creates  a  condition  precedent  {Duffield  v. 
Duffidd,  1829,  3  Bli.  N.  S.  260 ;  Vf.  Love  v.  Love,  7  L.  R.  Ir.  306,  309 ; 
In  re  Francis,  [1905]  2  Ch.  300 ;  74  L.  J.  Ch.  487) ;  but  in  some  cases 
the  estate  would  vest  at  once,  subject  to  be  divested  on  the  event  not 
happening  {Muskett  v.  Eaton,  1875,  45  L.  J.  Ch.  22 ;  1  Ch.  D.  435).  Vf. 
the  cases  cited,  Watson,  Eq.  1219. 

L)evise  to  T.  for  life,  remainder  to  his  second  son  "  on  his  attaining 
twenty-one,  but  in  default  of  there  being  a  second  son  "  then  over,  does 
not  give,  to  a  second  son  dying  under  twenty-one,  an  estate  in  fee  with 
an  executory  devise  over,  but  only  a  remainder  contingent  on  his 
attaining  twenty-one  {Alexander  v.  Alexander,  1855,  24  L.  J.  C.  P.  150 ; 
16  C.  B.  59). 

ATTEST;  ATTESTATION.— To  "attest"  an  instrument  is  not 
merely  to  subscribe  one's  name  to  it  as  having  been  present  at  its  exe- 
cution, but  includes  also,  essentially,  the  presence,  in  fact,  at  its  execu- 
tion of  some  disinterested  person  capable  of  giving  evidence  as  to  what 
took  place  {Roberts  v.  Phillips,  1855,  24  L.  J.  Q.  B.  171 ;  4  El.  &  Bl.  450 ; 
Bryan  v.  White,  1845,  2  Robert.  315  ;  SealY.  Claridge,  1881,  50  L.  J.  Q.  B. 
316;  Sharp  v.  Bireh,  1881,  51  L.  J.  Q.  B.  64;  8  Q.  B.  D.  Ill;  Ford  v. 
Kettle,  1882,  51  L.  J.  Q.  B.  558 ;  9  Q.  B.  D.  139,  but  on  the  two  last 
cases,  r.  Cooper  v.  Zeffer,  1884,  32  W.  R.  402 ;  Va.  Doe  d.  Spilsbury  v. 
Burdett,  1842-43,  4  Ad.  &  E.  1 ;  9  Ad.  &  E.  936 ;  1  P.  &  D.  670 ;  10  CI. 
&  Fin.  340 ;  8  E.  R.  772 ;  59  R.  R.  105 ;  Freshfield  v.  Reed,  1842,  11  L.  J. 
Ex.  193;  9  Mee.  &  W.  404;  60  R.  R.  769;  Vf.  Body  v.  Halse,  [1892] 
1  Q.  B.  203 ;  61  L.  J.  Q.  B.  57). 
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" '  To  attest '  is  to  bear  witness  to  a  fact.  Take  a  common  example : 
a  notary  public  attests  a  protest ;  he  bears  witness  not  to  the  statements 
in  that  protest,  but  to  the  fact  of  the  making  of  those  statements ;  so  I 
conceive  the  witnesses  in  a  will  bear  witness  to  all  that  the  statute 
requires  attesting  witnesses  to  attest,  namely,  that  the  signature  was 
made  or  acknowledged  in  their  presence  "  (jper  Dr.  Lushington,  Hudson 
V.  Parker,  1844,  1  Eobert.  26 ;   Vf.  Jarm.  92). 

"  Attest  and  subscribe  "  a  will ;  V.  Griffiths  v.  Griffiths,  1871,  L.  R. 
2  P.  &  M.  300 ;  In  re  Maddock,  1874,  3  ibid.  169 ;  Boherts  v.  Phillips, 
supra. 

BALANCE.— Bequest  of  "  balance,"  V.  Hill  v.  Mason,  1820,  2  Jac.  & 
W.  248 ;  of  "  small  balance,"  V.  Page  v.  YouTig,  1875,  L.  R.  19  Eq.  501. 
BECOME. — "  Become  entitled ; "  V.  Supplement  to  Stroud,  Jud.  Bid. 
tit.  Become. 

BELONGING.— Bequest  of  "effects  belonging  to  the  Business," 
includes  the  fixtures  (Pinder  v.  Pinder,  18  W.  R.  309). 

"  Child  "  or  "  children  "  "  belonging  to  me,"  in  the  will  of  a  single 
woman,  means  her  illegitimate  children  {In  re  Frogley,  [1905]  P.  137; 
74  L.  J.  P.  D.  &  A.  72). 

BELONGINGS.— F.  Stroud,  Jud.  Did.,  and  Supplement. 
BELOVED  WIFE.— "A  bequest  by  a  husband  to  hi^  ' beloved  wife,' 
not  mentioning  her  by  name,  applies  exclusively  to  the  individual  who 
answers  the  description  at  the  date  of  the  will,  and  is  not  to  be  extended 
to  an  after-taken  wife  "  (Wms.  Exs.,  860,  citing  Garratt  v.  Niblock,  1830, 
1  R.  &  M.  629).  In  the  note,  however,  it  is  added,  "  this  point  cannot 
arise  since  the  new  Wills  Act ;  for  the  second  marriage  would  revoke 
the  will.  But  a  similar  question  may  occur  in  respect  of  a  bequest  by 
a  testator  to  the  wife  of  another  person ;  V.  Boreham  v.  Bignall,  1850, 
8  Hare,  131 ;  19  L.  J.  Ch.  431 ;  68  E.  R.  302 ;  In  re  Lyne,  1869,  L.  R. 
8  Eq.  65 ;  38  L.  J.  Ch.  471 ; "  but,  observe.  In  re  Lyne  was  disapproved 
by  Romer,  and  Cozens-Hardy,  L.JJ.,  In  re  Goley,  [1903]  2  Ch.  102; 
72  L.  J.  Ch.  502.  Vf.  In  re  Morrieson,  1889, 58  L.  J.  Ch.  80 ;  40  Ch.  D.  30. 
A  bequest  to  "  my  dearly  beloved,"  of  all  testator's  property,  even 
though  coupled  with  an  appointment  of  "  her "  as  sole  executrix,  was 
held  uncertain,  and  did  not  give  the  property  to  the  wife  {Sullivan  v. 
Sullivan,  4  Ir.  Eq.  457).     V.  Wife. 

BENEFIT. — A  power  to  trustees  to  make  advances  for  a  person's 
"  benefit,"  enables  them  to  make  advances  to  set  up  in  business  that 
person's  husband  {In  re  Kershaw,  1868,  37  L.  J.  Ch.  751 ;  L.  R.  6  Eq. 
322) ;  or  to  pay  the  person's  debts  {Lowther  v.  Bentinck,  1874,  44  L.  J. 
Ch.  197;  L.  R.  19  Eq.  167;  Sv.  In  re  Price,  1887,  34  Ch.  D.  603).  Vf. 
In  re  Hargreaves,  W.  N.  (85)  174.     V.  Advancement. 

But  a  discretionary  trust  to  apply  income  forfeited  by  bankruptcy, 
for  the  "  benefit "  of  the  bankrupt  beneficiary,  would  seem  to  be  confined 
to  allowing  it  to  be  spent  on  his  maintenance  in  the  widest  and  most 
general  sense  of  that  word  {In  re  Bullock,  1891,  60  L.  J.  Ch.  341; 
39  W.  R.  472). 

"Benefit  of  children;"  V.  In  re  Pocock,  1871,  L.  R.  6  Ch.  445; 
Scotney  v.  Lomer,  1886, 29  Ch.  D.  535 ;  31  ibid.  380 ;  Urquhartv.  Butter- 
field,  1887,  36  Ch.  D.  55 ;  37  ibid.  358. 

A  bequest  "  for  the  benefit  of  wife  and  children,"  senible,  means  to 
the  wife  for  life,  with  remainder  to  her  children ;  in  any  case  the  children 
take  as  joint  tenants  {Armstrong  v.  Armstrong,  1869,  38  L.  J.  Ch.  463 ; 
L.  R.  7  Eq.  518).    Cp.  In  re  Wilmot,  cited  Child. 
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BENEFIT  OF  SURVIVOESHIP.—"  There  is  a  difference  between 
a  gift  over  of  the  shares  of  any  prior  legatees  to  the  survivors,  and  a 
gift  to  several  '  with  benefit  of  survivorship.'  The  latter  expression  is 
very  general,  and  may  without  impropriety  be  held  to  pervade  the 
whole  fund,  so  as  to  carry  accrued  as  well  as  original  shares"  (Jarm. 
1525,  citing  In  re  Crawhall,  1856,  8  De  G.,  M.  &  G.  480 ;  44  E.  R. 
475 ;  Sv.  Vorley  v.  Mchardson,  1856,  8  De  G.,  M.  &  G.  126 ;  25  L.  J.  Ch. 
335). 

As  to  this  phrase  giving  a  vested  interest,  V.  Corneck  v.  Wadman, 
1868,  L.  R.  7  Eq.  80,  wherein  Donald  v.  Bryce,  1853,  16  Beav.  581 ; 

51  E.  R.  904,  was  doubted;   Va.  Daniel  v.  Gosset,  1854,  19  Beav.  478; 

52  E.  R.  436. 

BENEVOLENCE;  BENEVOLENT.— A  bequest  for  objects  of 
"benevolence  and  liberality"  (Morice  v.  Bishop  of  Durham,  1805,  9  Ves. 
399;  32  E.  R.  656,  947;  7  R.  R.  232;  10  Ves.  522),  or  for  "benevolent 
purposes"  (James  v.  Allen,  1817,  3  Mer.  17;  17  R.  R.  4;  In  re  Jarman, 
1878.  47  L.  J.  Ch.  675 ;  8  Ch.  D.  584),  is  not  good.  V.  Charitable 
Purpose. 

BEQUEATHED.— The  word  "  bequeathed  "  (though  perhaps  not  in 
itself  a  technical  word)  is  primarily  applicable  only  to  property  passing 
under  a  testamentary  disposition  (In  re  Armstrong,  1879,  49  L.  J.  Ch. 
53 ;  42  L.  T.  823).     Cp.  Devise. 

BETWEEN. — A  testamentary  gift  to  two  or  more  "between,"  or 
"  between  or  amongst,"  them  creates  a  tenancy  in  common  (Wms.  JExs., 
1206-1208 ;  Jarm.  1122 ;  A.-G.  v.  Fletcher,  1871,  L.  R.  13  Eq.  128 ;  41  L.  J. 
Ch.  167);  and  so,  though  the  phrase  be  "jointly  and  between  them " 
(Perkins  v.  Baynton,  1781,  1  Bro.  C.  C.  118;  28  E.  R.  1022|;  Richard- 
son V.  Richardson,  1845,  14  Sim.  526 ;  60  E.  R.  462).  V.  Among.  Vf. 
this  Encyc,  Vol.  II.  p.  175,  tit.  Between. 

BEYOND  SEAS.— By  the  19  &  20  Vict.  c.  97,  s.  12,  no  part  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  nor  the  islands 
of  Man,  Guernsey,  Jersey,  Alderney,  and  Sark,  or  any  islands  adja- 
cent to  any  of  them,  are  to  be  deemed  to  be  "beyond  seas"  within 
the  meaning  of  the  Statute  of  Limitation,  4  &  5  Anne,  c.  16.  (Prior 
to  19  &  20  Vict.  Ireland  was  "  beyond  seas,"  qud  4  &  5  Anne,  Lane  v. 
Bennett,  1836,  1  Mee.  &  W.  70.) 

The  words  "  beyond  seas  "  are  not  to  be  construed  literally,  but  are 
synonymous  with  "  out  of  the  realm  or  territories,"  and  include,  e.g., 
India  (Addison  on  Torts,  97,  citing  Ruckmaboye  v.  Lulloohhoy  Mottichund, 
1852,  8  Moo.  P.  C.  4 ;  17  E.  R.  2). 

BLANKS. — As  to  filling  in  and  construing  blanks  in  wills,  V.  this 
Encyc.  tit.  Blanks  in  Wills;  Jarm.  19,  78,  118,  340,  412,  1047;  Theo- 
bald, 123,  271 ;  In  re  Harrison,  1886,  55  L.  J.  Ch.  799 ;  30  Ch.  D.  390 ; 
Ulingworth  v.  Cooke,  1851,  20  L.  J.  Ch.  512 ;  9  Hare,  37 ;  Gill  v.  Bagshaw, 
1866,  35  L.  J.  Ch.  842 ;  L.  R.  2  Eq.  746 ;  In  re  White,  [1893]  2  Ch.  41 ; 
62  L.  J.  Ch.  342 ;  In  re  Macduff,  1896,  65  L.  J.  Ch.  700 ;  In  re  Huhbuek 
[1905]  P.  129 ;  74  L.  J.  P.  D.  &  A.  58. 

BOOK  DEBTS.— A  bequest  of  "  Book  Debts,"  held  to  include  the 
testator's  share  of  trade  debts  of  a  partnership  (Toplis  v.  Vanderheyde, 
9  L.  J.  Ex.  Eq.  27 ;  4  Y.  &  C.  173).  Vf.  Terry  v.  Terry,  33  Beav.  232 ; 
55  E.  R.  356.  On  a  sale  of  "  Book  Debts  "  the  vendee  takes  them  sub- 
ject to  set-offs  (Chick  v.  Blackmore,  23  L.  J.  Ch.  622). 

BORN. — The  word  "  born  "  or  "  begotten,"  in  gifts  to  children  as  a 
class,  do  not  exclude  after-born  children  (Jarm.  1034,  et  seq.). 
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In  such  a  connection,  the  word  "  born  "  or  "  living  "  is  synonymous 
with  procreated,  so  as  to  inchide  a  child  en  ventre  {ibid.  1042).  But  the 
fiction,  or  indulgence,  of  the  law  which  treats  a  child  en  ventre  as  actu- 
ally born,  applies  only  for  the  purpose  of  enabling  a  child  to  take  a 
henefit  to  which  if  actually  born  it  would  have  been  entitled;  in  all 
other  cases  the  word  "  born "  must  have  its  natural  interpretation 
{Blasson  v.  Blasson,  1864,  34  L.  J.  Ch.  18 ;  2  De  G.,  J.  &  S.  665 ;  44  E.  E. 
534;  Pearce  v.  Carrington,  1873,  42  L.  J.  Ch.  516,  900;  8  Ch.  969).  In 
Blasson  v.  Blasson,  the  words  were  "  born  and  living ; "  and  "  it  was 
necessary  there  that  the  child  should  be  both  born  and  living "  (per 
Chitty,  J.,  In  re  Burrows,  [1895]  2  Ch.  497 ;  65  L.  J.  Ch.  52).  But, 
semble,  Blasson  v.  Blasson  did  not  stand  in  need  of  any  such  explanation ; 
it  undoubtedly  remains  of  authority  for  the  proposition  above  stated 
(Villar  V.  Gilbey,  [1907]  A.  C.  139 ;  76  L.  J.  Ch.  339),  on  which  latter 
case,  V.  In  re  Salaman,  [1908]  1  Ch.  4 ;  77  L.  J.  Ch.  60.     V.  Living. 

BROTHER  ;  SISTER.— A  gift  to  "  brothers,"  "  sisters,"  includes  the 
half-blood ;  "  and  so  with  regard  to  every  other  degree  of  relationship  " 
(Jarm.  1008).  "  I  think  that,  in  general,  when  a  man  speaks  of  his 
brothers  and  sisters,  he  speaks  of  them  not  with  reference  to  the  defini- 
tion of  the  word  in  the  dictionary,  but  as  a  class  standing  in  the  same 
relation  to  one  or  both  of  his  parents  in  which  he  himself  stands.  Though 
the  half-blood  are  not  descended  from  both  the  same  parents,  they  are, 
— as  it  is  said  in  Les  Termes  de  la  Ley,  tit. '  Demy  Sangue ' — '  after  a  sort, 
brothers,'  *  brothers  by  the  father's  side,'  *  brothers  by  one  mother ; '  and 
however  others  might  describe  them  or  they  might  designate  them- 
selves, I  think  that  if  required  to  give  a  precise  description  of  the  nature 
and  degree  of  the  relation  existing  between  them,  they,  in  ordinary 
parlance,  would  be  called  and  would  call  themselves,  brothers  and 
sisters"  {per  Turner,  V.-C,  Grieves  v.  Bawley,  1852,  22  L.  J.  Ch.  625; 
10  Hare,  63 ;  68  E.  R.  840).  But  this  construction  may  be  varied  by 
a  context  {In  re  Beed,  1888,  57  L.  J.  Ch.  790). 

The  widower  of  a  sister  is  not  a  "  brother,"  nor  is  the  widow  of  a 
brother  a  "  sister,"  there  being  no  blood  relationship  {Hussey  v.  Berkeley, 
1763,  2  Eden,  194 ;  28  E.  R.  872).  Cp.  this  Encyc.  tit.  Nephews  and 
Nieces. 

A  gift  to  "  brothers  and  sisters,"  the  testator  knowing  himself  to  be 
illegitimate,  imports  his  putative  brothers  and  sisters  {In  re  Cameron, 
91  L.  T.  176;  Relations). 

BURN;  BURNING.— r.  ante,  p.  672. 

BUSINESS. — A  bequest  of  a  "  business  "  does  not  include  a  freehold 
shop  in  which  the  business  is  carried  on  {In  re  Henton,  1882,  30  W.  R. 
702).      Vf.  Stroud,  Jud.  Diet.,  and  Supplement. 

BY  LAW. —  V.  Stroud,  Jud.  Diet.,  and  Supplement. 

CALLED. — "My  estate  called  A."  is  a  general  description,  not 
confined  to  a  particular  locality,  and  therefore  extrinsic  evidence  may 
be  given  of  what  is  included  in  such  a  devise ;  secus,  if  there  were  a 
description  of  lands  "at"  or  "in"  a  particular  locality  {Bicketts  v. 
Turquand,  1848,  1  H.  L.  Ca.  472 ;  9  E.  R.  842 ;  cited  Jarm.  399).  V. 
Of. 

CASH. — This  is  a  stricter  term  than  "Money."  In  Beales  v. 
Crisford  (13  L.  J.  Ch.  26 ;  13  Sim.  592 ;  60  E.  R.  230 ;  60  R.  R.  412)  it 
was  held  that  neither  a  promissory  note  payable  to  order,  nor  long 
annuities,  nor  Columbian  Bonds  came  within  "  cash  or  money  so  called  " 
(Jarm.  725  w. ;   Vf.  Wms.  Exs.,  937  w.).     Bank  of  England  notes,  and  it 
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would  seem  other  bank  notes,  would  pass  under  a  bequest  of  "  cash " 
{Miller  V.  Race,  1  Burr.  452 ;  1  Sm.  L.  C.  491).     V.  Money. 

CHARGE.— See  this  Encyo.  tit.  Charge. 

CHARGE  OF  DEBTS.— As  to  what  words  will  create  a  charge  of 
debts  on  real  estate,  V.  Jarm.  1390  et  seq. ;  and  as  to  Legacies,  ibid.  1408. 
G'p.  sees.  1,  2,  Land  Transfer  Act,  1897,  on  which  V.  In  re  Roberts,  [1902] 
2  Ch.  834 ;  72  L.  J.  Ch.  38 ;  In  re  Kempster,  [1906]  1  Ch.  446 ;  75  L.  J. 
Ch.  286. 

CHARGE  OR  LIABILITY.— A  legacy  "free  from  any  charge  or 
liability  in  respect  thereof"  is  duty  free  {Warbrich  v.  Varley,  1861,  30 
Beav.  241 ;  54  E.  R.  881). 

CHARITABLE  PURPOSE.— A  bequest  for  "charitable"  purposes, 
or  for  "charities  and  other  public  purposes,"  is  good  {In  re  Sutton,  1885, 
54  L.  J.  Ch.  613;  28  Ch.  D.  464;  33  W.  R.  519;  Dolan  v.  Macdermot, 
1868,  3  Ch.  676;  Va.  In  re  Allen,  [1905]  2  Ch.  400;  74  L.  J.  Ch.  593), 
so,  of  a  bequest  for  "  charitable  and  Benevolent  "  purposes  {In  re  Best, 
[1904]  2  Ch.  354;  73  L.  J.  Ch.  808);  but  a  bequest  for  "charitable  or 
benevolent  purposes,"  or  where  "  charitable  "  is  disjunctively  associated 
with  any  other  purpose  not  good  as  a  charity,  the  gift  is  bad,  because 
the  money  may  be  applied  to  purposes  not  legally  charitable  {In  re 
Macduff,  cited  Philanthropic),  e.g.  a  bequest  to  be  "  applied  for  such 
charitable  or  public  purposes  as  my  trustee  thinks  proper"  {Blair  v. 
Duncan,  [1902]  A.  C.  37;  71  L.  J.  P.  C.  22),  or  in  "charity  or  works  of 
public  utility  "  {Langham  v.  Peterson,  87  L.  T.  744) ;  Vf.  In  re  Sidney, 
[1908]  1  Ch.  488 ;  77  L.  J.  Ch.  296.  A  bequest  "  to  be  given  in  private 
charity"  is  not  good  {Ommaney  v.  Butcher,  1823,  Turn.  &  R.  260;  37 
E.  R.  1098 ;  24  R.  R.  42).     Vf.  Tudor,  Char.  Trusts. 

A  bequest  to  an  anti- vivisection  society  is  a  good  exercise  of  a  power 
to  appoint  "  for  some  charitable  purpose  "  {In  re  Foveaux,  1895,  64  L.  J. 
Ch.  856). 

As  to  exemption  from  income  tax  gut,  property  devoted  to  "  charit- 
able purposes,"  V.  Income  Tax  Commrs.  v.  Femsel,  [1891]  A.  C.  531 ;  61 
L.  J.  Q.  B.  265. 

"Charitable  purpose,"  as  used  in  sec.  11,  subsec.  3,  Customs  and 
Inland  Revenue  Act,  1885 ;  V.  Inland  Revenue  v.  Scott,  [1892]  2  Q.  B. 
152 ;  61  L.  J.  Q.  B.  432 ;  In  re  Linen  and  Woollen  Drapers  Institution, 
58  L.  T.  949. 

CHATTELS.— "' Chattels '  is  a  French  word  and  signifies  Goods, 
which,  by  a  word  of  art,  we  call  catalla.  Now  goods  or  chattels  are 
either  personall  or  reall.  Personall,  as  horse  and  other  beasts,  house- 
hold stuflfe,  bowes,  weapons,  and  such  like ;  called  personall,  because  for 
the  most  part  they  belong  to  the  person  of  a  man,  or  else  for  that  they 
are  to  be  recovered  by  personall  actions.  Reall,  because  they  concerne 
the  reality,  as  tearms  for  yeares  of  lands  or  tenements,  wardships,  the 
interest  of  tenant  by  statute  staple,  by  statute  merchant,  by  elegit,  and 
such  like  "  (Co.  Litt.  118  5). 

Chattels  Real,  as  to  what  are,  V.  Wms.  Exs.,  509,  510,  pt.  2,  bk.  2, 
ch.  1.     The  most  common  are  leaseholds  for  years. 

Chattels  Personal  are:  (1)  chattels  animate,  (2)  chattels  vegetable, 
(3)  chattels  inanimate  (Wms.  Exs.,  531) ;  and  Vth.  at  length  Wms.  Exs., 
pt.  2,  bk.  2,  ch.  2. 

"  If  one  devise  to  J.  S.  all  his  '  goods,'  or  all  his  '  chattels,'  by  either 
of  these  is  devised  as  much  as  by  both  of  them  "  (Touch.  447 ;  Vf.  Wms. 
Exs.,  927). 
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"Chattels,"  in  a  bequest,  includes  debts  {Ford  and  Sheldon's  Case, 
12  Co.  Eep.  1;  77  E.  R.  11,283;  Byall  v.  Bowles,  1  Ves.  Sen.  362,  363, 
367,  369 ;  27  E.  K.  1074). 

A  bequest  of  "  all  other  chattels "  may  pass  the  residue  (In  re 
Sharman,  1869,  38  L.  J.  P.  &  M.  47 ;  L.  R.  1  P.  &  D.  661).  V.  Goods 
AND  Chattels. 

CHILD ;  CHILDREN.—"  The  word  '  child,'  in  an  Act  of  Parliament, 
always  applies  exclusively  to  a  legitimate  child"  (per  Pollock,  C.B., 
Dickinson  v.  North-Eastern  Ely.,  1863,  12  W.  R.  52;  33  L.  J.  Ex.  91; 
Vf.  R  V.  Maude,  1842,  6  Jur.  646 ;  2  Dowl.  K  S.  58 ;  65  R.  R.  753 ;  Sv. 
B.  V.  Hodnett,  1786,  1  T.  R.  96 ;  judgment  of  Cotton,  L.J.,  Nw^thwick  v. 
8t.  Pancras,  1888,  58  L.  J.  M.  C.  73 ;  22  Q.  B.  D.  164) ;  but  "  that  is 
only  a  primd  facie  meaning,  and  in  the  case  of  each  statute  a  wider 
meaning  may  be  given,  which  would  include  illegitimate  children  if  the 
effect  is  more  consonant  with  the  object  of  the  statute  "  (per  "Williams, 
L.J.,  Woolwich  V.  Fulham,  [1906]  2  K.  B.  246,  247 ;  75  L.  J.  K.  B.  680). 

So,  in  a  will  or  deed,  illegitimate  children  are  not  included  in  the 
word  "  children ; "  unless,  when  the  surrounding  facts  are  ascertained 
and  applied,  some  repugnancy  or  inconsistency,  and  not  merely  some 
violation  of  a  moral  obligation  or  of  a  probable  intention,  would  result 
from  their  exclusion  (Dorin  v.  Dorin,  1875,  L.  R.  7  H,  L.  568 ;  45  L.  J. 
Ch.  652 ;  and  Vh,  In  re  Ayle,  1875, 1  Ch.  D.  282 ;  45  L.  J.  Ch.  223 ;  Ellis 
V.  Houston,  1878, 10  Ch.  D.  236  :  consider  the  last  case  as  to  the  inadmissi- 
bility of  extrinsic  evidence  in  such  cases,  which,  however,  was  admitted  in 
In  re  Haseldine,  1886,  31  Ch.  D.  511,  and  In  re  Du  Bochet,  [1901]  2  Ch. 
441 ;  70  L.  J.  Ch.  647). 

Speaking  generally,  an  illegitimate  child  will  only  be  comprised  in 
"  children  "  when  there  is  a  designatio  personce  (Beachcroft  v.  Beachcrqft, 
1816,  1  Madd.  430;  56  E.  R.  159,  stated  Jarm.  1097;  In  re  Herbert, 
1860,  29  L.  J.  Ch.  870 ;  1  John.  &  H.  121 ;  70  E.  R.  687 ;  In  re  Humphries, 
24  Ch.  D.  691 ;  Milne  v.  Wood,  1873,  42  L.  J.  Ch.  545 ;  Hill  v.  Crook, 
1873,  42  L.  J.  Ch.  702;  L.  R.  6  H.  L.  265;  In  re  Brown's  Trusts,  1873, 
43  L.  J.  Ch.  84;  L.  R.  16  Eq.  239;  Megson  v.  Hindle,  1880,  15  Ch.  D. 
198;  In  re  Bryon,  1885,  55  L.  J.  Ch.  30;  30  Ch.  D.  110;  In 
re  Brown,  58  L.  J.  Ch.  420 ;  In  re  Du  Bochet,  supra,  following  Holt  v. 
Sindrey,  38  L.  J.  Ch.  126;  L.  R.  7  Eq.  170,  and  Hill  v.  Crook,  mpra). 
Thus  in  the  will  of  a  bachelor,  "  children "  means  his  illegitimate 
children,  for  he  can  have  no  other  (Clifton  v.  Goodhun,  1871,  L.  R.  6  Eq. 
278 ;  Vth.  Jarm.  1100 ;  Vf  In  re  Frogley,  cited  Belonging)  ;  so  of  step- 
children when  testator  has  no  child  of  his  own  (In  re  Jeans,  1895,  72 
L.  T.  835) ;  so  if  the  will  furnishes  a  dictionary  from  which  the  extended 
meaning  may  be  gathered  (per  Lord  Cairns,  Hill  v.  Crook,  supra  ;  In  re 
Lowe,  61  L.  J.  Ch.  415;  In  re  Walker,  66  L.  J.  Ch.  622;  aioughlin  v. 
Bellew,  [1906]  1  I.  R.  487). 

As  to  after-born  illegitimate  children,  the  rule  was  thus  stated  by 
Lord  Chelmsford  in  Hill  v.  Crook,  1873,  42  L.  J.  Ch.  712 ;  L.  R.  6  H.  L. 
265 :  "  No  gift,  however  express,  to  unborn  illegitimate  children  is 
allowed  by  law ;  nor  under  a  gift,  good  as  to  illegitimate  children  as  a 
class,  will  after-born  illegitimate  children  be  permitted  to  take."  But 
in  applying  that  rule  there  is  "  the  essential  distinction  between  a  deed 
and  a  will  for  this  purpose,  in  that  a  deed  operates  from  its  execution 
and  a  will  from  the  death  of  the  testator  "  (per  Mellish,  L. J.,  Occleston  v. 
Fullalove,  1874,  43  L.  J.  Ch.  310;  L.  R.  9  Ch.  147);  and  it  was  accord- 
ingly held  by  the  majority  of  the  Court  in  that  case  (Selborne,  L.C., 
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dissenting),  that  illegitimate  children,  sufficiently  designated,  born 
between  the  date  of  the  will  and  the  death  of  the  testator,  could  take 
(Va.  In  re  Horner,  Eagleton  v.  Horner,  1887,  57  L.  J.  Ch.  211 ;  37  Ch. 

D.  695 ;  In  re  Harrison,  [1894]  1  Ch.  561 ;  In  re  Hastie,  1887,  35  Ch.  D. 
728 ;  56  L.  J.  Ch.  792;  57  L.  T.  168).  The  statement  of  the  effect  of 
Ocdeston  v.  Fullalove,  by  Jessel,  M.R.,  in  In  re  Goodwin  (1874,  43  L.  J. 
Ch.  258;  L.  E.  17  Eq.  345),  is  not  correct  {In  re  Bolton,  1885-86,  55 
L.  J.  Ch.  398 ;  31  Ch.  D.  542 ;  34  W.  E.  325),  for  "  the  law  is  clear  that, 
however  a  man  may  wish  to  provide  for  illegitimate  children,  he  cannot 
do  so  by  any  means  which  involves  an  inquiry  into  the  paternity,  of 
which  the  law  accepts  no  evidence  except  the  fact  of  marriage "  {per 
Bowen,  L.J.,  In  re  Bolton,  supra) ;  and  therefore  it  was  held  in  that  case 
that  the  child  of  a  reputed  wife,  en  ventre  at  the  testator's  death,  could 
not  take  under  a  bequest  to  his  "child  or  children;"  but  where  the 
gift  is  to  the  children  "  living  at  my  decease  "  of  an  unmarried  woman, 
a  child  en  ventre  takes,  because  its  identity  is  clear  without  any  enquiry 
into  its  paternity  {In  re  loveland,  [1906]  1  Ch.  542  ;  75  L.  J.  Ch.  314) : 
Cp.  Villar  v.  Gilhey,  cited  Born.  Vf.  as  to  testamentary  gifts  to  ille- 
gitimate children,  Jarm.  ch.  31 ;  Wms.  Exs.,  855  et  seq.,  882?i. 

What  constitutes  legitimacy  is,  however,  rather  a  question  of  status 
than  of  construction.  And  it  would  seem  to  be  now  "  settled  that  any 
person  legitimate  according  to  the  law  of  the  domicile  of  his  father  at  his 
birth,  is  legitimate  everywhere  within  the  range  of  international  law  for 
the  purpose  of  succeeding  to  personal  property "  {per  Kay,  J.,  In  re 
Andros,  1883,  52  L.  J.  Ch.  794 ;  24  Ch.  D.  637,  which  case  V.  for  dis- 
cussion of  the  previous  authorities,  and  especially  Boyes  v.  Bedale,  1863, 
33  L.  J.  Ch.  283 ;  1  H.  &  M.  798  ;  71  E.  E.  349 ;  and  In  re  Goodman's 
Trusts,  1881,  50  L.  J.  Ch.  425 ;  17  Ch.  D.  266.  Vf  In  re  Gray,  [1892] 
3  Ch.  88 ;  61  L.  J.  Ch.  622).  So  also  persons  who  have  the  legal  status 
of  children  by  virtue  of  a  foreign  law  applicable  to  their  case,  are 
"  children  "  for  the  purpose  of  assessment  to  legacy  duty.  But  a  foreign 
status  will  not  aid  a  person  claiming  to  inherit  land  in  England 
{Birtwhistle  v.  Vardill,  1826,  4  L.  J.  0.  S.  K.  B.  190 ;  5  Barn.  &  Cress. 
438 ;  2  CI.  &  Fin.  571 ;  6  E.  R.  1270;  37  R.  E.  253;  7  CI.  &  F.  895; 
7  E.  E.  1308 ;  6  Bli.  K  S.  479 ;  9  Bli.  K  S.  32 ;  6  Bing.  K  C.  385) ; 
on  the  other  hand,  a  child  legitimated  by  the  law  of  the  domicile  of 
his  father  is  entitled  to  participate  in  a  devise  to  "  children  "  of  land  in 
England  or  its  proceeds  {In  re  Gray,  supra). 

"The  words  'child  or  children'  primarily  mean  issue  in  the  first 
generation  only — sons  and  daughters — to  the  exclusion  of  grandchildren 
or  other  remoter  descendants  "  {per  Lord  Blackburn,  Bowen  v.  lewis,  1884, 
54  L.  J.  Q.  B.  68 ;  9  App.  Cas.  890 ;  Oldham  Case,  1869,  1  O'M.  &  H. 
160 ;  Maund  v.  Mason,  1874,  L.  E.  9  Q.  B.  254 ;  43  L.  J.  M.  C.  62 ; 
Moor  V.  Baisheck,  1841,  12  Sim.  123 ;  59  E.  E.  1078  ;  56  E.  E.  31 ;  Pride 
v.  Fooks,  1858,  28  L.  J.  Ch.  81 ;  3  De  G.  &  J.  252 ;  44  E.  E.  1265 ; 
Loring  v.  Thomas,  1861,  30  L.  J.  Ch.  789 ;  1  Drew.  &  Sm.  497 ;  62 

E.  E.  469 ;  Nicholson  v.  Kirk,  1885,  29  Sol.  J.  205 ;  Wms.  Exs.,  853). 
But  the  context  may  show  that  these  words  have  been  used,  by  mistake, 
for  "descendants"  or  something  else,  and  so  they  would  sometimes 
receive  another  construction  than  their  ordinary  one  {Morgan  v,  Thomas, 
1882,  51  L.  J.  Q.  B.  556;  Harley  v.  Mitford,  1855,  21  Beav.  280;  52 
E.  R.  868 ;  In  re  Smith,  1887,  56  L.  J.  Ch.  771 ;  35  Ch.  D.  558).  So 
if  there  be  no  child,  grandchildren  may  take  under  a  bequest  to 
"children'  {Crooke  v.  Brookein^,  1689,  2  Vern.  108).      But  the  mere 
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fact  that  the  word  would  be  otherwise  inoperative  is  not  sufficient  to 
widen  its  interpretation  {Nicholson  v.  Kirk,  supra).  Vf.  as  to  testa- 
mentary gifts  to  children,  Jarm.  ch.  30  ;  Wins.  Exs.,  843,  853  et  seq. 

Though  the  word  "  child,"  or  "  children,"  in  its  primary  sense,  is  to 
be  read  as  a  word  of  purchase — as  a  designation  of  a  person  or  persons 
{per  Earl  Cairns,  Bowen  v.  Lewis,  1884,  54  L.  J.  Q,  B.  63) — and  to  be 
confined  to  issue  in  the  first  degree,  yet,  as  regards  real  estate,  the  context 
may  convert  it  into  a  word  of  limitation,  and  render  it  equivalent  to 
"heirs  of  the  body,"  and  so  create  an  entail  {Byng  v.  Byng,  1862,  31 
L.  J.  Ch.  470;  10  H.  L.  Ca.  171 ;  11  E.  R  991;  Clifford  v.  Koe,  1880, 
6  App.  Cas.  447) ;  and  if  the  devise  be  to  "  A.  and  his  children," 
he  having  none  at  the  time  of  the  devise,  the  word  "  children  "  must  be 
taken  as  a  word  of  limitation,  and  A.  would  take  an  entail  (  Wild's  Case, 
1599,  6  Co.  Eep.  16  &;  77  E.  E.  277 ;  reported  also  as  Anon,  in  Goulds- 
borough,  139,  pi.  47,  and  as  Richardson  v.  Yardley  in  Moore,  397,  pi. 
519.  For  collection  of  cases  on  and  discussion  of  the  Rule  in  Wild's 
Case,  V.  Jarm.  ch.  38 ;  Wms.  Exs.,  848  ;  Hawk.  198  ;  and  V.  Bowen  v. 
Lewis,  1884,  54  L.  J.  Q.  B.  55 ;  9  App.  Cas.  890 ;  and  tit.  Wild's  Case 
in  this  Encyc). 

The  principle  of  Wild's  Case  applies  even  where  there  is  a  child  of 
A.  en  ventre  sa  m^re  at  the  death  of  the  testator  {Roper  v.  Roper,  1867, 

36  L.  J.  C.  P.  270 ;  37  ibid.  7.  Sv.  Grieve  v.  Grieve,  1867,  36  L.  J.  Ch. 
932  ;  L.  K.  4  Eq.  180). 

"  Children  "  means  one  child,  if  there  be  only  one  {CrooJce  v.  Brookeing, 
supra). 

"  Under  a  gift  of  personalty  to  '  A.  and  his  children,'  the  parent  and 
children  take,  primd  facie,  concurrently  as  joint  tenants ;  but  slight 
circumstances  have  been  laid  hold  of  by  the  Courts  as  enabling  them 
to  come  to  the  conclusion  that  a  gift  for  life  to  A.,  with  remainder  to 
his  children,  was  intended ;  V.  Newill  v.  Newill,  L.  K.  7  Ch.  253 ;  41 
L.  J.  Ch.  432  "  {per  Stirling,  J.,  Ln  re  Wilmot,  76  L.  T.  417 ;  45  W.  R. 
493).     Cp.  Armstrong  v.  Armstrong,  cited  Benefit. 

V.  Issue  ;  Offspring  ;  Born  ;  Natural  Children. 

Note. — Property  given  to  illegitimate  children  will  be  comprised  in 
a  gift  over  of  property  given  to  "  children  "  {Smith  v.  Jobson,  1888,  32 
Sol.  J.  662 ;  59  L.  T.  397). 

CHILDREN'S  CHILDREN.— "I  read  the  words  'children's 
children '  (in  Stat,  of  Distributions)  as  meaning  '  issue  of  children ' " 
(per  North,  J.,  Ln  re  Natt,  Walker  v.  Gammage,  1888,  57  L.  J.  Ch.  798 ; 

37  Ch.  D.  517). 

In  a  limitation  of  realty,  V.  Hampton  v.  LLolman,  1877,  5  Ch,  D. 
183. 

CHILDREN  or  A.  AND  B.— F.  Hawk.  113;  Ln  re  Featherstone, 
1882,  22  Ch.  D.  Ill ;  52  L.  J.  Ch.  75.  As  a  general  rule,  a  gift  to 
"  the  children  of  A.  and  B."  means  to  the  children  of  A.  and  the  children 
of  B.  per  capita  {  Wicker  v.  Mitford,  3  Bro.  P.  C.  442 ;  Lincoln  v.  Pelham, 
10  Ves.  166;  32  E.  R.  808;  7  R.  R.  370;  Ln  re  Walbran,  [1906]  1  Ch. 
64;  75  L.  J.  Ch.  105);  but,  on  the  facts  in  the  latter  case,  Joyce,  J., 
held  that  B.  took  a  moiety  whilst  the  other  moiety  went  to  the 
children  of  A. 

"  Children  of  A.  and  B.  respectively,"  V.  Fletcher  v.  Fletcher,  1882, 
9  L.  R.  Ir.  301. 

CHOOSE.— F.  Appropriate. 

CLEAR. — The  gift  of  a  "  clear  "  annuity  or  legacy  exempts  it  from 
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legacy  duty  (Ldhbridge  v.  Thurlow,  1851,  21  L.  J.  Ch.  538 ;  15  Beav. 
334;  51  E.  R.  567;  Banks  v.  Braithwaite,  1862,  32  L.  J.  Ch.  35.  Vfi 
Jarm.  Ibln.;  Seton,  961 ;  Watson,  Eq.  1345).  And  this  construction  is 
not  altered  by  a  special  direction  that  one  annuity  is  to  be  "free  of 
legacy  duty,"  which  direction  is  omitted  as  regards  another  annuity 
in  the  same  will  {In  re  BoUns,  W.  K  (88)  41 ;  32  Sol.  J.  273).  And 
even  where  an  appomtment  of  a  residue  of  a  fund  would  be  regarded 
as  a  gift  of  a  definite  sum,  a  preceding  appointment  of  part  of  such 
fund  "  of  the  clear  value  "  of  so  much,  will  exempt  that  amount  from 
liability  to  contribute  to  probate  and  legacy  duty  and  testamentary 
expenses  {In  re  Currie,  1888,  57  L.  J.  Ch.  743) ;  on  In  re  Currie,  V. 
In  re  Chisholm,  [1902]  1  Ch.  457 ;  71  L.  J.  Ch.  289 ;  Vf.  Legacy 
Duty. 

But  in  Banks  v.  Braithwaite  {supra)  the  direction  was  to  retain  so 
much  consols  "  as  should  be  sufficient  to  realise  the  clear  yearly  income 
of  £150 ; "  and  the  Vice- Chancellor  decided  that  this  income  was  not 
free  of  legacy  duty ;  for  he  said,  "  The  amount  (to  be  retained)  having 
been  arrived  at,  the  dividends  are  then  directed  to  be  paid  to  the 
petitioner.  The  word  '  clear '  does  not  apply  to  that  direction."  Va. 
JSanders  v.  Kiddell,  1835,  5  L.  J.  Ch.  29 ;  7  Sim.  536 ;  58  E.  R  943 ; 
40  R.  R.  186 ;  Bridie  v.  Field,  1854,  19  Beav.  497 ;  52  E.  R.  443.  It 
has,  however,  been  said  that  "this  distinction  does  not  seem  to  be 
tenable  on  principle  "  (Jarm.,  citing  Wilks  v.  Groom,  1856,  2  Jur.  N.  S. 
798;  Harper  v.  Morley,  1838,  2  Jur.  653.  Va.  In  re  Cole,  1869,  L.  R. 
8  Eq.  271) ;  and  it  was  still  more  importantly  questioned  by  Lindley, 
M.R.,  and  Chitty,  L.J.,  in  In  re  Saunders  (1897,  67  L.  J.  Ch.  55),  in 
which  case  it  was  held  by  the  Court  of  Appeal  (reversing  Stirling,  J.) 
that  a  direction  that  so  much  of  the  trust  property  "  as  should  be 
sufficient  to  raise  the  net  sum  of  £2000  "  for  A.,  entitled  A.  to  have  the 
succession  duty  on  that  sum  paid  out  of  the  unappointed  part  of  the 
trust  property. 

The  word  "  clear,"  alone,  will  scarcely  exempt,  even  a  testamentary 
annuity,  from  income  tax  {Lethhridge  v.  Thurlow,  supra);  but  coupled 
with  other  apt  words  (in  a  will,  but  not  in  a  deed)  it  would  do  so. 
V.  Deductions. 

COLLECT. — A  testamentary  direction  to  "  collect  and  get  in  "  the 
property  given,  is  not  sufficient  to  limit  the  gift  to  personalty  {D'Almaine 
v.  Moseley,  1  Drew.  629;  22  L.  J.  Ch.  971 ;  61  E.  R.  592 ;  Hamilton  v. 
Buckmaster,  L.  R.  3  Eq.  323 ;  36  L.  J.  Ch.  58). 

CONFIRM. — To  "  confirm  "  a  will,  is  an  apt  word  for  its  revival, 
*'  and  expresses  the  meaning,  and  has  the  operation  of,  the  word  '  revive,'  " 
as  used  in  the  Revised  Statutes  of  Nova  Scotia,  5  th  Series,  c.  89,  which 
provision  is  copied  from  s.  22,  Wills  Act,  1837  {M'Zeod  v.  M'JSfah,  [1891] 
A.  C.  471 ;  60  L.  J.  P.  C.  70).  For  an  example  of  the  vigour  of  "  con- 
firm "  to  revive  a  revoked  will,  V.  In  re  Van  Cutsem,  63  L.  T.  252. 

"  It  is  settled  by  authority  that  the  effect  of  such  a  phrase  as  *  I 
confirm  my  will  in  all  other  respects,'  is  a  re-publication  of  the  will " 
{per  North,  J.,  In  re  Champion,  [1893]  1  Ch.  101,  109,  applied  by 
Farwell,  J.,  In  re  Bayer,  [1903]  1  Ch.  685 ;  72  L.  J.  Ch.  230). 

CONSUMABLE  STORES.— The  doctrine  that  things  qum  ipso 
usu  conMtmuntur  cannot  be  limited  in  succession,  and  therefore  that  a 
gift  of  them  for  life  confers  an  absolute  interest,  applies  only  to 
those  things  which  are  for,  and  are  exhausted  by,  their  personal  use 
{per  Wood,  V.-C,   Groves  v.   Wright,  2  K.  &  J.  351 ;  69  E.  R.  815), 
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e.g.  food,  wines  {Phillips  v,  Beal,  32  Beav,  25 ;  55  E.  E.  10),  and 
other  drink,  coals,  and  such  like;  "and  there  was  a  case  in  which 
carriage  horses  were  held  to  come  within  the  same  rule;  but  there 
the  tenant  for  life  had  actually  used  them  "  {'per  Wood,  V.-C,  Groves 
V.  Wright).  Wearing  apparel  is  not  such  consumable  stores  {per 
Wood,  V.-C,  In  re  Hall,  1  Jur.  IST.  S.  974).  Consumable  articles,  e.g. 
Farming  Stock,  or  a  wine  merchant's  stock,  are  not  within  the  rule 
when  given  in  connection  with  a  business,  if  they  are  such  as  are 
necessary  for  carrying  it  on  {Groves  v.  Wright;  Cockayne  v.  Harrison, 
41  L.  J.  Ch.  509 ;  L.  E.  13  Eq.  432 ;  Sv.  Breton  v.  Mockett,  47  L.  J.  Ch. 
754;  9  Ch.  D.  95,  which  latter  case  turned  on  a  special  direction); 
Groves  v.  Wright  was  followed,  and  Breton  v.  Mockett  was  explained,  in 
Myers  v.  Washhrook,  [1901],  1  K.  B.  360 ;  70  L.  J.  K  B.  357. 

CONTINUING  TEUSTEE.— This  is  a  phrase  the  meaning  of  which 
is  not  settled.  Bacon,  Y.-C,  decided  that  the  term  "  continuing  trustee  " 
is  not  confined  to  one  who  remains  after  another  has  retired  ;  but 
includes  one  who  has  made  up  his  mind  to  retire,  but  who  has  not, 
as  yet,  executed  a  deed  evidencing  his  retirement  {In  re  Glenny,  1884, 
53  L.  J.  Ch.  417;  25  Ch.  D.  611;  32  W.  E.  457).  But  in  so  deciding, 
the  decision  of  Kindersley,  V.-C.,  in  Travis  v.  Illingworth  (1865, 
34  L.  J.  Ch.  665 ;  2  Drew.  &  Sm.  344 ;  62  E.  E.  652),  was  dissented 
from ;  a  decision,  however,  which,  notwithstanding  In  re  Glenny,  was 
adhered  to  by  Pearson,  J.,  in  Allan  v.  Harris  (1884,  53  L.  J.  Ch.  913 ; 
27  Ch.  D.  333).  and  per  North,  J.,  Coates  to  Parsons  (1886,  56  L.  J.  Ch. 
242;  Va.  Lewin,  800,  806).  The  weight  of  judicial  authority 
would  therefore  seem  to  be  in  favour  of  the  proposition,  that  a 
retiring  trustee  is  not  a  continuing  trustee.  Vf.  Stones  v.  Bowton,  1853, 
17  Beav.  308 ;  22  L.  J.  Ch.  975  ;  51  E.  E.  1052.  But  Vh.  sec.  31  (6), 
Conv.  and  L.  P.  Act,  1881  (replaced  by  s.  10,  subs.  4,  Trustee  Act, 
1893) ;  but  even  under  that  section  a  retiring  trustee  is  not  a  "  con- 
tinuing "  trustee,  unless  it  is  shown  that  he  is  competent  and  willing 
to  act  within  its  provisions  {Coates  to  Parsons,  supra). 

A  trustee  who  has  never  acted  and  has  declined  to  act,  is  not  a 
"  surviving  or  continuing "  trustee  {Nicholson  v.  Wright,  1857,  26 
L.  J.  Ch.  312 ;  5  W.  E.  431).  But  it  has  been  said  that  the  decision 
in  that  case  was  a  "  narrow  construction  "  (Sug.  Pow.,  886) ;  and  in  Pell 
v.  De  Winton  (1857,  2  De  G.  &  J.  13 ;  44  E.  E.  892)  Lord  Cranworth 
said  he  was  not  prepared  to  follow  it.  In  In  re  Glenny,  supra,  however, 
it  was  cited  by  Bacon,  V.-C,  apparently  with  approval.  Cp.  Acting 
Trustee;  Declining  Trustee. 

CONTEAEY  INTENTION.— In  Locke  King's  Act,  17  &  18  Vict. 
c.  133 :  V.  Dart,  7th  ed.,  831-833 ;  In  re  Fleck,  Colton  v.  Boherts,  1888, 
57  L.  J.  Ch.  943;  37  Ch.  D.  677;  58  L.  T.  624;  36  W.  E.  663;  In 
re  Camphell,  [1893]  2  Ch.  206 ;  62  L.  J.  Ch.  594. 

In  the  Wills  Act,  1837,  s.  24 :  V.  In  re  Portal  to  Lamb,  1885,  54 
L.  J.  Ch.  1012 ;  30  Ch.  D.  50 ;  In  re  Wells,  1889,  42  Ch.  D.  646 ;  Doyle 
V.  Coyle,  [1895]  1  Ir.  E.  205 ;  My  :— s.  26 ;  V.  Wilson  v.  Eden,  1852,  21 
L.  J.  Q.  B.  385 ;  5  Ex.  752,  especially  judgment  of  Campbell,  C.J. ;  Anon., 
41  Sol.  J.  75  :— s.  27 ;  V.  In  re  Marsh,  1888,  57  L.  J.  Ch.  639 ;  38  Ch.  D. 
630 ;  In  re  Phillips,  1889,  41  Ch.  D.  417  ;  In  re  Tarrant,  W.  N.  (89)  146  ; 
Phillips  V.  Cayley,  1890, 43  Ch.  D.  222 ;  59  L.  J.  Ch.  177 ;  Doyle  v.  Coyle, 
supra ;  Bray  v.  Peterkin,  8  Eraser,  1078 : — s.  28 ;  V.  Quarm  v.  Quarm, 
[1892]  1  Q.  B.  184;  61  L.  J.  Q.  B.  154;  Martin  v.  Martin,  19  L.  E.  Ir. 
,12;  In  re  Sanford,  [1901]  1  Ch.  939 ;  70  L.  J.  Ch.  591 :— s.  29 ;  Stem  v. 
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Steen,  Ir.  E.  6  C.  L.  8 ;  In  re  Chinnery,  1  L.  E.  Ir.  296 ;  Neville  v.  Thacker, 
23  L.  E.  Ir.  359. 

CONVENIENT  SPEED.— Trustees  for  sale  are  allowed  a  reason- 
able time  for  selling  the  property ;  "  and  though  the  instrument  creating 
the  trust  direct  them  '  toith  all  convenient  speed,'  that  is  no  more  than  is 
implied  by  law,  and  does  not  render  an  immediate  sale  imperative  "  (Lewin, 

495,  citing  Brixton  v.  Buxton,  1835, 1  Myl.  &  Cr.  80 ;  40  E.  E.  307 ;  Garrett 
V.  Nolle,  1834,  3  L.  J.  Ch.  159 ;  6  Sim.  504 ;  58  E.  E.  683 ;  38  E.  E.  166 ; 
Fry  V.  Fry,  1859,  28  L.  J.  Ch.  591;  27  Beav.  144;  54  E.  E.  56.  Va. 
Fitzgerald  v.  Jervoise,  1820,  5  Madd.  25 ;  56  E.  E.  804 ;  21  E.  E.  268 ; 
Vickers  v.  Scott,  1834,  3  Myl.  &  K.  500 ;  40  E.  E.  190 ;  Sculthorpe  v. 
Tipper,  1871,  41  L.  J.  Ch.  266 ;  L.  E.  13  Eq.  232 ;  Turner  v.  Buck,  1874, 
43  L.  J.  Ch.  583 ;  L.  E.  18  Eq.  301 ;  Turner  v.  Buck  was  considered  in 
In  re  Waters,  1889, 42  Ch.  D.  517) ;  and  the  construction  is  not  different 
if  the  direction  be  to  sell  "  with  all  convenient  speed,  and  within  Jive 
years  " — the  direction  in  the  last  three  words  being  directory  only  (Lewin, 

496,  citing  Pearce  v.  Gardner,  1852,  10  Hare,  287;  68  E.  E.  935.  Va. 
Cuff  V.  Hall,  1855,  1  Jur.  N.  S.  973 ;  De  La  Salle  v.  Moorat,  1870,  40 
L.  J.  Ch.  44;  L.  E.  11  Eq.  8;  Edwards  v.  Edmunds,  1876,  34  L.  T.  522). 
But  trustees  directed  to  sell  "  with  all  convenient  speed,"  or  "  so  soon  as 
conveniently  may  be,"  are  not  arbitrarily  to  postpone  the  sale  for  an 
indefinite  period  (Dart,  65).  Where  property  was  directed  to  be  sold 
"  with  all  convenient  speed,"  and  proceeds  to  be  paid  to  A.,  and  no  sale 
took  place  for  seven  years,  and  A.  had  done  acts  of  ownership  in  respect 
of  the  property ;  held,  that  A.  had  elected  to  take  it  as  real  estate  {In  re 
Davidson,  Martin  v.  Trimmer,  1879,  11  Ch.  D.  341). 

CONVEY. — A  devise  to  A.  to  "  sell "  or  "  convey,"  gives  A.  the  legal 
estate ;  secus,  if  the  direction  be  unaccompanied  by  words  of  devise  (Jarm. 
1145,  on  which  V.  per  Esher,  M.E.,  Richardson  v.  Harrison,  16  Q.  B.  D. 
85 ;  55  L.  J.  Q.  B.  60). 

COPYHOLD. — A  devise  of  "  copyholds  "  will  pass  customary  free- 
holds {Roe  d.  Conolly  v.  Vernon,  1804,  5  East,  83 ;  Doe  d.  Cook  v.  Danvers, 
1806,  7  East,  299 ;  Jarm.  742). 

COSTS  AND  CHAEGES.— The  "costs  and  charges  of  executing" 
a  will,  do  not  include  fines  payable  by  devisees  of  copyholds  {Cole  v. 
Jealous,  1845,  5  Hare,  51 ;  67  E.  E.  823 ;  71  E.  E.  29). 

COUSIN.— F.  this  Encyc.  tit.  Cousin.     Vf.  Stroud,  Jud.  Diet. 

COUSIN  GEEMAN.— This  is  a  synonym  for  First  Cousin 
{Saunderson  v.  Bayley,  1838,  8  L.  J.  Ch.  18;  4  Myl.  &  Cr.  56;  41 
E.  E.  22  ;    48  E.  E.  8). 

CUEIOSITY. — Bequest  of  "  cabinet  of  curiosities,  consisting  of  coins, 
medals,  gems  and  oriental  stones,  and  other  valuable  things,"  does  not 
include  personal  ornaments  occasionally  worn,  but  usually  kept  in  the 
cabinet  {Cavendish  v.  Cavendish,  1784,  1  Cox,  Ch.  77). 

DAUGHTEE. — May  be  construed  as  a  word  of  limitation.  V.  Jarm. 
1083,  1097%..  1098. 

"  It  cannot  be  said  that  the  word  '  daughters '  is  at  all  more  appro- 
priate to  describe  illegitimate  daughters,  than  the  word  '  children  '  would 
be  to  describe  illegitimate  children  "  {per  Wood,  V.-C,  In  re  Herbert, 
1860,  29  L.  J.  Ch.  870 ;  1  John.  &  H.  123 ;  70  E.  E.  687).  And  though 
in  Laker  v.  Hordern  {1876,  45  L.  J.  Ch.  315 ;  1  Ch.  D.  644)  Bacon,  V.-C, 
held  that  a  gift  to  "  my  daughters  "  meant  existing  illegitimate  daughters, 
inasmuch  as  testator  had  always  treated  them  as  his  daughters  and  had 
no  legitimate  children ;  yet  it  has  been  submitted  that  that  case  cannot 
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be  supported,  and  is  undistinguishable  from  Dorin  v.  Dorin  (Jarm.  1099. 
Va.  Kelly  v.  Hammond,  1858,  26  Beav.  36  ;  53  E.  E.  809.  For  Dorin  v. 
Dorin,  V.  Child).     F.  Son. 

DEAK;  DEAKLY-BELOVED.— As  to  the  value  of  these  expres- 
sions in  devises,  for  the  purpose  of  preventing  a  resulting  trust  to  the 
heir,  V.  Jarm.  532.     V.  Beloved  Wife. 

DEATH. — Where  a  life  interest  is  to  cease  on  the  death  or  remarriage 
or  bankruptcy  of  the  tenant  for  life,  and  there  is  a  gift  over  which  (by  an 
imperfection  of  language)  is  expressed  to  take  effect  on  the  happening  of 
one  only  of  those  events,  the  gift  over  is  read  as  taking  effect  at  the 
termination  of  the  life  interest  by  either  event  {Luxford  v.  Cheeke,  1683, 
3  Lev.  125 ;  85  E.  R  611 ;  Bainhridge  v.  Cream,  1852,  16  Beav.  25 ;  51 
E.  K.  685;  Underhill  v.  Roden,  1876,  45  L.  J.  Ch.  266;  2  Ch.  D.  494; 
In  re  Stanford,  1886,  56  L.  J.  Ch.  273;  34  Ch.  D.  362;  Jarm.  761). 
Note. — These  cases  were  followed,  doubtingly,  by  Stirling,  J.,  in  In  re 
Tucker,  1887,  56  L.  J.  Ch.  449;  56  L.  T.  118;  and  followed,  willingly, 
by  Kay,  J.,  in  In  re  Dear,  1889,  58  L.  J.  Ch.  659 ;  and,  semhle,  the 
application  of  the  rule  (a  strong  step  originally)  depends  on  each 
context,  V.  In  re  Tredwell,  [1891]  2  Ch.  640;  60  L.  J.  Ch.  657,  as  to 
which  case,  V.  Jackson  v.  Battley,  36  Sol.  J.  516,  521.  Vf.  In  re  Akeroyd, 
[1893]  3  Ch.  363;  63  L.  J.  Ch.  32;  In  re  Shuckhurgh,  [1901]  2  Ch.  794; 
71  L.  J.  Ch.  32. 

V.  Die. 

DEBENTUEE  STOCK.— Under  a  bequest  of  "  debenture  stock  or 
shares"  in  a  company,  debentures  will  pass  if  the  testator  had  no 
debenture  stock  {In  re  Nottage,  [1895]  2  Ch.  657;  64  L.  J.  Ch.  695); 
and,  probably,  debentures  would  pass  even  if  he  had  debenture  stock, 
for  a  bequest  of  "  all  my  debentures  "  has  quite  recently  been  held  to 
pass  both  debentures  and  debenture  stock  {In  re  Herring,  [1908]  2  Ch. 
493 ;  77  L.  J.  Ch.  665). 

DEBTS. — "  The  expression  in  a  will,  '  all  my  just  debts,'  includes  all 
the  testator's  debts  whenever  and  wherever  contracted,  and  therefore 
includes  a  debt  contracted  by  him  after  the  making  of  the  will,  and 
contracted  in  a  country  other  than  that  of  his  domicile,  and  secured 
upon  property  in  that  country  "  (Wms.  Exs.,  1337,  citing  Maxwell  v. 
Maxwell,  1870,  L.  E.  4  H.  L.  506 ;  39  L.  J.  Ch.  698).  It  also  includes 
all  liabilities  which  the  testator's  personal  estate  would  be  liable  to 
discharge.  (  V.  Lomas  v.  Wright,  1833,  2  Myl.  &  K.  769  ;  3  L.  J.  Ch.  68 ; 
39  E.  E.  1138 ;  39  E.  E.  350 ;  Stone  v.  Parker,  1860,  1  Drew  &  Sm.  212; 
29  L.  J.  Ch.  874;  62  E.  E.  359;  Alsop  v.  Bell,  1857,  24  Beav.  469;  53 
E.  E.  431.)  And  would  not  the  construction  be  the  same  if  the  word 
"just"  were  omitted  ? 

"Debts"  directed  by  a  testator  to  be  paid  out  of  residue,  do  not 
include  rent  of,  or  damages  for  dilapidations  to,  leaseholds  specifically 
bequeathed  {Hawkins  v.  Hawkins,  13  Ch.  D.  470). 

The  term  "debts"  or  "just  debts"  by  law  includes  a  mortgage  debt; 
and  therefore  a  testamentary  direction  to  pay  "debts"  or  "just  debts" 
would  include  a  mortgage  debt  in  exoneration  of  the  mortgaged  property 
but  for  sec.  1,  30  &  31  Vict.  c.  69,  which  section  has  entirely  done  away 
with  that  reasoning  (In  re  Newmarch,  1878,  48  L.  J.  Ch.  28  ;  9  Ch.  D.  12 ; 
and  especially  judgment  of  Jessel,  M.E.);  but  by  the  expression  of  a 
Contrary  Intention  the  effect  of  that  section  may  be  removed,  of  which 
an  example  is  In  re  Valpy,  [1906]  1  Ch.  531 ;  75  L.  J.  Ch.  301. 

Under  a  bequest  of  "  debts,"  a  bank  balance,  and  a  bill  of  exchange 
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deposited  at  the  bankers,  will  pass  {Carr  v.  Carr,  1811,  1  Mer.  54l7i. ; 
35  E.  K.  799;  Parker  v.  Marchant,  1843,  12  L.  J.  Ch.  387;  1  Ph.  356; 
41  E.  E.  667 ;  65  E.  E,  409) ;  and  so  will  an  unascertained  residuary 
personal  estate  to  which  the  testator  may  be  entitled  at  his  decease 
{Bainhridge  v.  BamhHdge,  1837,  7  L.  J.  Ch.  4;  9  Sim.  16 ;  59  E.  E.  262 ; 
47  E.  E.  172),  The  reasoning  of  the  last  case  would  seem  to  support 
the  statement  that  a  share  of  a  residuary  estate,  or  a  legacy  to  which 
a  testator  may  be  entitled  at  his  decease,  would  pass  under  a  bequest 
by  him  of  "  debts."  The  bequest  of  a  debt  due  on  a  particular  security 
will  pass  only  the  principal,  not  arrears  of  interest  {Hamilton  v.  Lloyd, 
1794,  2  Yes.  Jun.  416 ;  30  E.  E.  701).  Vf.  Wms.  Exs.,  948  ;  In  re 
Derbyshire,  [1906]  1  Ch.  135 ;  75  L.  J.  Ch.  95. 

The  exemption  from  the  Thellusson  Act,  39  &  40  Geo.  iii.  c.  98,  of  a 
provision  for  the  payment  of  "  debts,"  applies  as  well  to  the  debts  of  the 
grantor  as  to  those  of  third  persons  {Barrington  v.  Liddell,  1852,  2  De  G., 
M.  &  G.  480;  22  L.  J.  Ch.  1 ;  42  E.  E.  958),  and  also  to  contingent 
liabilities  becoming  debts  after  the  testator's  decease  (  Varlo  v.  Faden, 
1859, 1  De  G.,  F.  &  J.  211 ;  29  L.  J.  Ch.  230 ;  45  E.  E.  339) ;  but  it  does 
not  extend  to  the  recoupment  of  capital  money  which  has  been  applied 
in  payment  of  debts  or  portions  {Tewart  v.  Laivson,  L.  E.  18  Eq.  490; 
43  L.  J.  Ch.  673 ;  In  re  Heathcote,  [1904]  1  Ch.  826 ;  73  L.  J.  Ch.  543). 

DECLINING  TEUSTEE.— A  person  may  be  a  "dechning  trustee" 
as  well  after  having  acted  as  if  he  has  never  accepted  the  trust  {Travis 
V.  lUingworth,  1853,  34  L.  J.  Ch.  664;  2  Drew.  &  Sm.  344;  62  E.  E. 
652 ;  Vh.  Lewin,  798).  And  the  better  opinion  is  that  the  phrase  "  If 
any  trustee  shall  refuse  or  decline,"  includes  also  one  who  disclaims 
(Lewin,  798).     Cp.  Continuing  Trustee. 

It  has  been  held  that  a  payment  of  the  trust  money  into  Court 
under  the  Trustee  Eelief  Act,  stamps  the  trustee  with  the  character 
of  a  "  refusing  or  declining  trustee  "  (Lewin,  798,  citing  In  re  Williams, 
1858,  4  Kay  &  J.  87;  70  E.  E.  37).     Va.  Eetiring  Trustee. 

DEDUCTION. — "The  Court  always  holds  that  income  tax  is  not  a 
deduction"  {per  Wood,  V.-C,  Turner  v.  Mullineux,  1861,  1  John.  &  H. 
334 ;  70  E.  E.  775).  In  a  contract  touching  the  payment  of  taxes  charged 
on  premises,  the  incidence  of  the  income  tax  cannot  be  shifted,  not  even 
in  the  case  of  an  annuity  which  is  payable  "  clear  of  all  taxes  and  assess- 
ments "  (ss.  73  and  103,  5  &  6  Vict.  c.  35 ;  A.-G.  v.  Shield,  1858,  28  L.  J.  Ex. 
49 ;  3  H.  &  N.  834).  But  wills  are  not  mentioned  in  the  sections  just 
mentioned;  and  therefore  in  a  will  it  is  competent  by  apt  words  to 
exonerate  income  from  income  tax  {Festing  v.  Taylor,  1862,  32  L.  J. 
Q.  B.  41). 

There  are  two  classes  of  cases  in  reference  to  the  question  as  to 
when  a  phrase  in  a  will  giving  an  annuity  without  "  deduction  "  will 
exonerate  the  annuitant  from  income  tax — 1.  When  the  word  "  deduc- 
tion "  is  associated  and  construed  with  the  word  "  Taxes ; "  2.  When 
not. 

1.  A  devise  of  a  life  interest  in  real  estate,  accompanied  with  a 
direction  to  the  trustees  "  to  pay  and  defray  all  taxes,  parliamentary, 
parochial,  or  otherwise  affecting  "  the  same ;  held,  that  the  trustees  were 
bound  to  pay  the  income  tax  {Lovat  v.  Leeds,  1862,  31  L.  J.  Ch.  503 ; 
2  Drew.  &  Sm.  62 ;  62  E.  E.  545). 

So  a  rent-charge  payable  to  A.  B.  "without  any  deduction  or 
abatement  whatsoever  on  account  of  any  taxes,  charges,  or  assessments, 
already  or  to  be  hereafter  taxed,  charged,  assessed,  or  imposed  on  the 
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hereditaments  or  the  said  rent-charge,  or  the  said  A.  B.  in  respect 
thereof  by  the  authority  of  Parliament  or  otherwise  however "  is 
payable  free  of  income  tax  {Festing  v.  Taylor,  1863,  3  B.  &  S.  217, 
235 ;  31  L.  J.  Q.  B.  36  ;  32  iUd.  41 ;  10  W.  E.  246 ;  11  ibid.  70). 

So,  too,  of  an  annuity  or  clear  yearly  sum  given  "  free  from  all 
deductions  in  respect  of  any  present  or  future  taxes,  charges,  assessments 
or  impositions,  or  other  matter,  cause,  or  thing  whatsoever"  {In  re 
Bannerman,  1882,  51  L.  J.  Ch.  449 ;  21  Ch.  D.  105). 

So,  too.  Bacon,  V.-C,  held  that  a  testamentary  gift  of  "  a  clear  annual 
income  "  from  which  "  no  deduction  shall  be  made  for  the  legacy  tax  or 
any  other  matter,  cause,  or  thing  whatsoever,"  was  payable  free  of 
income  tax  {Peareth  v.  Marriott,  1882,  51  L.  J.  Ch.  821 :  V.,  however, 
this  case  considered  infra). 

2.  But  as  was  observed  by  Kay,  J.,  in  Gleadow  v.  Leetham  (infra),  in 
all  the  three  first-named  cases  "the  word  'deduction'  was  construed  by  the 
word  '  taxes '  which  was  associated  with  it."  It  is  difficult  to  understand 
how  that  principle,  or  the  case  of  Wall  v.  Wall  (infra),  can  be  reconciled 
with  Peareth  v.  Marriott  (supra),  for  the  only  mention  of  taxes  in  Peareth 
V.  Marriott  was  "  legacy  tax,"  which  is  scarcely  ejusdem  generis  with 
income  tax,  and  was  moreover  there  used  in  reference  not  only  to  the 
annuity,  but  also  to  ordinary  legacies ;  whilst  in  Wall  v.  Wall  "  taxes  " 
was  the  controlling  word  in  the  clause.  With  the  exception,  however, 
of  Peareth  v.  Marriott,  the  cases  on  this  subject  seem  well  to  branch  out 
into  the  two  classes  laid  down  in  Gleadow  v.  Leetham.  When  Peareth  v. 
Marriott  went  before  the  Court  of  Appeal  on  another  point,  the  deter- 
mination of  which  precluded  the  necessity  of  deciding  the  point  now 
under  discussion,  at  the  end  of  his  judgment,  Jessel,  M.R,,  threw  out 
a  dictum  from  which  it  may  be  gathered  that  he  considered  the  words 
in  the  will  in  that  case  did  not  exonerate  from  income  tax  (1882,  52 
L.  J.  Ch.  221 ;  22  Ch.  D.  182).  Assuming  that  dictum  to  be  correct, 
Peareth  v.  Marriott  would  no  longer  form  an  exception,  but  would  range 
amongst  the  cases  here  grouped  in  Class  2. 

In  Wall  V.  Wall  (1847, 15  Sim.  513 ;  16  L.  J.  Ch.  305 ;  60  E.  R  718 ; 
74  R.  R  137)  a  gift  of  an  annuity  to  testator's  widow  "  clear  of  all  taxes 
and  deductions,"  was  held  not  exonerated  from  income  tax,  the  maxim 
of  the  Vice-Chancellor  being  "  the  thing  that  is  given  is  the  thing  that 
is  to  pay  the  tax." 

So,  too,  of  an  annuity  to  testator's  widow  "  free  from  legacy  duty 
and  other  deductions  "  (Sadler  v.  Richards,  1858,  4  Kay  &  J.  302 ;  70 
E.  R  126). 

So,  too,  of  an  annuity  "  clear  of  every  deduction,"  or  "  clear  of  legacy 
duty  and  every  other  deduction  whatsoever,"  or  "  without  any  deduction 
for  legacy  duty  or  otherwise  "  (Lethhridge  v.  Thurlow,  1851, 15  Beav.  334 ; 
21  L.  J.  Ch.  538 ;  51  E.  R.  567). 

So,  too,  of  an  annuity  "  payable  without  any  deduction  whatsoever  " 
(Abadam  v.  Ahadam,  1864,  33  Beav.  475 ;  33  L.  J.  Ch.  593 ;  55  E.  R. 
452). 

So,  too,  of  an  annuity  to  testator's  widow  of  a  "  clear  yearly  sum," 
"to  be  paid  free  from  all  deductions  and  abatements  whatsoever" 
(Gleadmu  v.  Leetham,  1882,  22  Ch.  D.  269  j  52  L.  J.  Ch.  102). 

But  an  exception  to  the  principle  of  'the  cases  in  Class  2  is  where 
the  testator  has  used  the  word  "  deduction,"  or  a  similar  expression, 
with  an  obvious  meaning  that  it  should  include  and  exonerate  an 
annuitant    from    income    tax,  in   which  case    the  annuity  would    be 
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exonerated  {Turner  v.  Mullineiuc,  supra,  which  see  explained  in  Gleadow 
V.  Leetham,  supra ;  Vh.  In  re  Buckle,  1894,  63  L.  J.  Ch.  330). 

Legacy  Duty  is  a  deduction  (36  Geo.  ill.  c.  52,  s.  6) ;  but 
Su^ession  Duty  is  not.  And  therefore  where  a  person  covenanted 
to  pay,  within  twelve  months  after  his  death,  £10,000  "  free  from  all 
deductions  whatsoever,"  only  that  sum  was  payable,  and  the  payees,  if 
anyone,  had  to  provide  for  the  succession  duty  {In  re  Higgins,  1885, 
55  L.  J.  Ch.  235  ;  31  Ch.  D.  142). 

As  to  what  expressions  will  exempt  legatees  from  payment  of 
Legacy  Duty,  Vf.  Jarm.  151?i. ;  Watson,  Eq.,  1345, 1346.  As  to  exemp- 
tion from  apportionment  of  Estate  Duty,  V.  Fitzhardinge  v.  Jenkinson, 
80  L.  T.  376  ;  In  re  Parker- J ervis,  [1898]  2  Ch.  643 ;  67  L.  J.  Ch.  682 ;  In 
re  Maryon- Wilson,  [1900]  1  Ch.  565;  69  L.  J.  Ch.  310;  In  re  Turnhull, 
[1905]  1  Ch.  726 ;  74  L.  J.  Ch.  438. 

DESCENDANTS.— "' Descendants '  mean  children  and  their  chil- 
dren and  their  children  to  any  degree,  and  it  is  difficult  to  conceive  any 
context  by  which  the  word  'descendants'  could  be  limited  to  mean 
children  only "  {per  James,  L,J.,  Ralph  v.  Carrick,  1879,  48  L.  J.  Ch. 
808;  11  Ch.  D.  873);  and  per  Brett,  L.J.,  in  the  same  case— "The 
primd  facie  meaning  of  'descendants,'  in  ordinary  parlance,  is  all 
descendants  of  any  degree,  and  not  only  children,  and  I  know  of  no 
authority  for  saying  that  in  any  legal  document  the  word  '  descendants ' 
is,  merely  because  it  is  in  collocation  with  the  word  'parent,'  to  have 
any  other  meaning  than  it  has  in  ordinary  parlance."  "  Descendants  " 
is,  therefore,  not  in  all  respects  an  exact  equivalent  for  Issue  ;  though, 
generally  speaking,  and  when  unaffected  by  the  context,  it  is  so  (Jarm. 
943 ;    Va.  In  re  Eyton,  W.  N.  (76)  142). 

Notwithstanding  the  strong  observation  of  James,  L.J.,  just  quoted, 
it  had  been  previously  held,  under  a  bequest  to  "  descendants  "  of  A., "  in 
such  proportions  as  each  may  be  entitled "  under  the  Statute  of  Dis- 
tributions, that  a  child  of  A.  took  in  exclusion  of  grandchildren, 
"  descendants  "  being  there  controlled  by  a  context,  a  thing  of  which  the 
Lord  Justice  thought  it  difficult  to  conceive  {Smith  v.  Pepper,  1859,  27 
Beav.  86 ;  54  E.  R.  34,  which  case  was  not  cited  in  Ralph  v.  Carrick ; 
Va.  Craik  v.  Lamb,  1844,  14  L.  J.  Ch.  84;  1  Coll.  489;  63  E.  R.  512). 

Vf.  Jarm.  943 ;  Wms.  Exs.,  875. 

In  the  absence  of  a  controlling  context,  "  where  there  is  a  gift  to  A. 
for  life,  remainder  to  the  descendants  of  A.,  it  is  clear  that,  if  real  estate, 
it  is  an  estate  tail ;  if  personal  estate,  it  gives  him  the  absolute  interest " 
{per  Kindersley,  V.-C,  Bird  v.  Webster,  1853,  1  Drew.  340 ;  22  L.  J.  Ch. 
484;  61E.  E.  481). 

DESERVING. — A  bequest  to  "  deserving  "  objects  is  bad,  as  being 
too  indefinite ;  but  one  to  "  charitable  and  deserving  objects "  is  good, 
the  sentence  being  governed  by  "  charitable "  {In  re  Sutton,  1885,  54 
L.  J.  Ch.  613;  28  Ch.  D.  464).  Vf  as  to  "deserving,"  In  re  Wall, 
Pomeroy  v.  Willway,  1889,  42  Ch.  D.  510.     V.  Relations. 

DESIRE, —  V.  Stroud,  Jud.  Diet.,  and  Supplement. 

DESIROUS  OF  BEING  DISCHARGED.— Trustees  who  have  paid 
their  trust  fund  into  Court  thereby  retire  ( V.  Retiring  Trustee),  and 
cannot  afterwards  be  treated  as  "  desirous  of  being  discharged,"  so  as  to 
execute  a  power  of  appointing  new  trustees  {In  re  Bailey,  1854,  3  W.  R. 
31). 

DESTROY;  DESTROYING.— T.  ante,  p.  675. 

DEVISE. — "  The  words  '  devise '  and  '  bequeath '  are  terms  of  known 
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use  in  our  law,  the  former  from  Glanville's  time  and  earlier.  In  their 
ordinary  sense  they  signify  the  declaration  of  a  man's  will  concerning 
the  succession  to  his  ou-n  property  after  his  death.  Such  a  '  devise  '  or 
*  bequest '  operates  (on  subjects  which  either  by  common  or  statute  law 
or  custom  can  be  so  disposed  of)  by  virtue  of  the  will,  and  of  that  alone. 
On  the  other  hand, an  appointment  under  limited  power  operates  by  virtue 
of  the  instrument  creating  the  power;  the  execution,  when  valid,  is  read 
into,  and  derives  its  force  from,  that  instrument.  If  the  execution  of 
the  power  must,  or  may,  be  by  the  will,  it  must  be  a  will  duly  executed 
and  attested  as  such  according  to  law,  and  the  word  '  will '  in  the  statute 
(Wills  Act,  1  Vict.  c.  26)  extends  to  such  a  testamentary  appoint- 
ment. But,  that  condition  being  complied  with,  the  execution 
operates  in  the  same  way  after  the  death  of  the  appointor  as  if  the 
instrument  were  not  testamentary.  Before  the  Wills  Act,  the  law  as 
to  general  powers  was  the  same.  '  A  mere  general  devise  or  bequest, 
however  unlimited  in  terms,  would  not  comprehend  the  subject  of 
the  power  unless  it  referred  to  the  subject  or  the  power  itself,  or 
generally  to  any  power  vested  in  the  testator'  (1  Sug.  Pow.,  6th  ed., 
385). 

"  It  follows,  we  think,  legitimately  from  these  premises  that  the 
words  '  devise  or  bequest '  when  used  in  the  Wills  Act  without  any 
indication  of  any  intention  that  they  should  apply  to  appointments 
under  powers,  ought,  primd  facie,  to  be  understood  in  their  ordinary 
sense,  namely,  as  referring  to  a  gift  by  will  of  the  testator's  own  property, 
and  nothing  else  "  (per  Selborne,  L.C.,  in  delivering  the  judgment  of  the 
Court  of  Appeal  in  Holyland  v.  Lewin,  1884,  53  L.  J.  Ch.  530 ;  26  Ch.  D. 
266).  It  was  accordingly  held  in  that  case  (in  approval  of  the  rule  in 
Griffiths  V.  Gale,  1844,  13  L.  J.  Ch.  286 ;  12  Sim.  354 ;  59  E.  K.  1157 ;  56 
R  E.  62)  that  a  testamentary  exercise  of  a  limited  power  of  appointment 
was  not  saved  (by  sec.  33,  Wills  Act)  from  lapsing  as  regards  children 
or  issue  of  the  appointor  dying  in  his  or  her  lifetime ;  but  the  Court 
pointed  out  that  the  case  would  have  been  different  had  the  power  been 
a  general  one,  because  sec.  27  of  the  Wills  Act  makes  the  subject  of  a 
testamentary  execution  of  a  general  power  part  of  the  property  of  the 
testator.  Vf.  Eccles  v.  Che^Jne,  1856,  2  Kay  &  J.  676 ;  69  E.  K.  954 ; 
Freme  v.  Clement,  1881,  50  L.  J.  Ch.  801 ;  18  Ch.  D.  499 ;  but  Freme  v. 
Clement  was  disapproved  in  Holyland  v.  Lewin,  supra. 

"  A  devise,  or  legacy,  is  where  a  man  in  his  testament  doth  give  any- 
thing to  another ;  the  first  of  these  terms  is  properly  applied  to  the  gift 
of  lands,  and  the  last  to  the  gift  of  goods  or  chattels ;  and  therefore  a 
devise  is  strictly  said  to  be  where  a  man  in  his  testament  doth  give  his 
lands  to  another  after  his  decease ;  and  a  legacy  is  said  to  be  where  a 
man  in  his  testament  doth  give  any  chattel  to  another  to  have  after  the 
death  of  the  testator ;  but  the  word  is  promiscuously  applied  to  the  one 
and  to  the  other  "  {Touch.  400.  Note. — The  word  "  bequeath  "  does  not 
seem  to  have  been  in  use  when  the  Touch,  was  written ;  and  where  we 
should  now  write  "  bequest "  the  Touch,  gives  the  word  "  legacy  ").  It  is 
still  true  that  "  devise "  and  "  bequeath "  may  be  used  promiscuously, 
and  that  if  a  testator  "  devise "  goods  they  will  pass,  and  so  he  may 
"  bequeath  "  lands  or  houses ;  that  is  to  say,  where  the  property  dealt 
with  is  clear  the  intention  will  not  be  defeated  because  the  wrong  verb 
is  used  (  V.  Whicker  v.  H^tme,  1852, 14  Beav.  518 ;  51  E.  K.  381 ;  1  De  G., 
M.  &  G.  506 ;  42  E.  R.  649 ;  21  L.  J.  Ch.  406 ;  Gyett  v.  Williams,  1862, 
2  John.  &  H.  436 ;  70  E.  R.  1126 ;  Barrington  v.  Liddell,  2  De  G.,  M.  & 
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G.  500 ;  42  E.  E.  958).  But  when  the  subject  of  the  gift  is  expressed 
ambiguously,  the  meaning  will  be  aided  by  the  verb.  Thus  where  a 
testator  "  gave,  devised,  and  bequeathed "  everything  to  A.  for  life,  and 
after  her  death  "gave,  devised,  and  bequeathed  the  whole  of  his  effects 
which  might  be  then  remaining  "  to  B.,  it  was  held  that  the  realty  passed 
{Phillips  V.  Beal,  1858,  25  Beav.  25 ;  Hall  v.  Hall,  [1892]  1  Ch.  361 ;  61 
L.  J.  Ch.  289 ;  Sv.  Camfield  v.  Gilbert,  1803,  3  East,  516 ;  7  K.  R.  892). 
And,  on  the  other  hand,  whei'e  the  testator  "gave,  bequeathed,  and 
disposed  of "  all  his  residuary  "  estate,  effects,  and  property  " — words 
large  enough  to  comprise  realty — yet  there  it  was  held  that  the  realty 
did  not  pass,  and  in  arriving  at  that  conclusion  the  Court  {inter  alia) 
strongly  relied  on  the  absence  of  the  word  "  devise  "  from  the  operative 
words  {Coard  v.  Holderness,  1855, 24  L.  J.  Ch.  388 ;  20  Beav.  147 ;  52  E.  R. 
559 ;   V.  Jarm.  692^1.).     See  Bequeathed. 

DIE. — In  the  leading  case  of  Edwardsw.  Edwards  (1852,  21  L.  J.  Ch. 
324;  15  Beav.  357;  51  E.  R.  576),  Romilly,  M.R.,  propounded,  from  the 
prior  decisions,  four  rules  of  construction  for  determining  the  meaning 
of  a  gift  over  in  case  of  death — 

1.  Where  there  is  an  immediate  gift  (as  to  a  future  gift,  V.  Jarm. 
1604)  to  A.,  and  if  he  shall  die,  then  to  B.,  that  means,  if  A.  shall  die 
during  the  life  of  the  testator  {Va.  In  re  Luddy,  1883,  53  L.  J.  Ch.  21 ; 
25  Ch.  D.  394;  In  re  Ross,  1887,  32  Sol.  J.  289);  and  the  consequence 
is,  that  on  surviving  the  testator,  A.  will  take  an  absolute  interest,  and 
not  a  life  interest  with  remainder  to  B. 

2.  Where  there  is  a  gift  to  A.,  and  if  he  shall  die  without  leaving  a 
child,  or  without  leaving  issue  (as  the  case  may  be),  then  to  B.,  that  means, 
if  at  any  time,  whether  before  or  after  the  death  of  the  testator,  A.  shall 
die  without  leaving  a  child,  etc.,  the  gift  over  to  B.  will  take  effect. 

3.  Where  there  is  a  gift  to  A.  for  life,  and  after  his  decease  to  B., 
and  if  B.  shall  die  then  to  C,  that  means  that  if  B.  shall  die  before 
the  death  of  A.,  the  tenant  for  life,  the  gift  over  to  C.  will  take  effect, 
otherwise  not;  and  if  the  tenant  for  life  and  B.  should  have  died  in 
testator's  lifetime,  then  it  would  seem  to  follow  that  the  gift  over  to  C. 
will  take  effect  on  the  death  of  the  testator. 

4.  Where  there  is  a  gift  to  A.  for  life,  and  after  his  decease  to  B.,  and 
if  B.  shall  die  vnthout  leaving  a  child,  or  without  leaving  issue  (as  the  case 
may  be),  then  to  C. — that  also  means,  if  B.  shall  die  before  the  death  of 
A.,  the  tenant  for  life,  the  gift  over  to  C.  will  take  effect,  otherwise  not. 

These  canons  of  construction,  after  having  been  followed  for  upwards 
of  twenty  years  in  a  number  of  cases,  and  pronounced  by  so  high  an 
authority  as  Lord  Justice  James  as  "  very  simple,  intelligible,  and  bene- 
ficial," came  under  review  in  the  House  of  Lords  in  OMahoney  v.  Burdett 
(1874,  44  L.  J.  Ch.  mn.\  L.  R.  7  H.  L.  388),  and  in  Ingram  v.  Souttm 
(1874,  44  L.  J.  Ch.  55 ;  L.  R.  7  H.  L.  408).  Their  lordships  practically 
confirmed  the  first  three  propositions  of  Edwards  v.  Edwards,  but  dis- 
approved of  the  fourth.  Lord  Hatherley,  in  O'Mahoney  v.  Burdett,  said : 
"  It  seems  to  me  that  there  is  no  reason  for  distinguishing  the  fourth  rule 
from  the  second."  That  sentence,  when  the  reasoning  is  closely  followed, 
seems  to  sum  up  the  ratio  decidendi  of  the  two  cases  in  the  House  of  Lords 
with  the  result  that  the  2nd  and  4th  Rules  of  Edwards  v.  Edwards,  should 
be  blended  together  into  the  following  proposition  : — 

Where  there  is  a  gift  to  A.  (whether  preceded  or  not  by  a  life  estate) 
and  if  he  shall  die  without  leaving  a  child,  or  without  leaving  issue  (as  the 
case  may  be),  then  to  B. — that  means,  if  at  any  time  A.  should  die  without 
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leaving  a  child,  the  gift  over  to  B.  will  take  effect.  V7i.  In  re  Schnadhorst, 
[1901]  2  Ch.  338;  70  L.  J.  Ch.  583;  [1902]  2  Ch.  234;  71  L.J.Ch.454. 

Vf.  Olivant  v.  Wright,  1875,  L.  K.  1  Ch.  346 ;  Besant  v.  Cox,  1877, 
6  Ch.  D.  604;  In  re  Hayward,  1882,  51  L.  J.  Ch.  513;  19  Ch.  D.  470; 
In  re  Parry,  1885,  55  L.  J.  Ch.  237 ;  31  Ch.  D.  130 ;  54  L.  T.  229 ;  34 
W.  R.  353 ;'  and  as  to  Rule  No.  1,  In  re  Elliott,  1883,  22  Ch.  D.  236 ;  52 
L.  J.  Ch.  222;  Wms.  Exs.,  1006;  Jarm.  ch.  48;  and  as  to  the  rules 
relating  to  words  referring  to  death  coupled  with  a  contingency, 
Jarm.  ch.  49. 

As  to  supplying  the  complement  to  such  elliptical  phrases  as  "  If  I 
die,"  "  If  A.  dies,"  or  "  In  the  event  of  A.  dying,"  V.  Abbott  v.  Middleton, 
1858,  28  L.  J.  Ch.  110 ;  7  H.  L.  Ca.  68 ;  11  E.  R.  28 ;  21  Beav.  143 ;  52 
E.  R.  813 ;  Eastwood  v.  Lockwood,  1867, 36  L.  J.  Ch.  573 ;  L.  R.  3  Eq.  487 ; 
Jarm.  453 ;  ibid.  1074. 

In  the  event  of  A.  (a  woman)  "  not  marrying  or  dying,"  means  if  she 
shall  die  unmarried  {Hawkins  v.  Hawkins,  1834,  4  L.  J.  Ch.  9). 

"  Dying,"  held  not  to  import  futurity ;  secus,  of  "  shall  die  "  {Coulthurst 
V.  Carter,  1852,  15  Beav.  421 ;  21  L.  J.  Ch.  555 ;  51  E.  R.  600). 

DIE  WITHOUT  CHILDREN— Read  "  without  having  had  a  child  " 
{In  re  Hambleton,  W.  N.  (84)  157). 

DIE   WITHOUT   HAVING   BEEN    MARRIED.— T.   Without 

HAVING   BEEN   MARRIED. 

DIE  WITHOUT  ISSUE.— r.  this  Encyc.  tit.  Die  without  Issue; 
Vf.  Stroud,  Jud.  Diet. 

DIRECT.— r.  Stroud,  J2id.  Bid. 

DISCRETION. — The  Court  will  not,  in  the  absence  of  misconduct, 
interfere  with  a  "  discretion  "  given  to  trustees  as  regards  the  mode  of 
investment  of  trust  funds  {Brophy  v.  Bellamy,  1873,  43  L.  J.  Ch.  183 ;  L.  R. 
8  Ch.  798,  and  cases  there  cited ;  Lewin,  748  et  seq.) ;  but  during  actual 
administration  by  the  Court  it  may  exercise  a  control  {Bethel  v,  Abraham, 
1873,  43  L.  J.  Ch.  180 ;  L.  R.  17  Eq.  24;  Brophy  v.  Bellamy,  supra;  In 
re  Gadd,  1883,  52  L.  J.  Ch.  396 ;  23  Ch.  D.  134). 

A  mere  "  discretion  "  as  to  investments  will  not  authorise  an  invest- 
ment on  personal  security  {Pocock  v.  Reddington,  1801,  5  Ves.  794;  31 
E.  R.  862;  Potts  v.  Britton,  1871,  L.  R.  11  Eq.  433;  Bethel  v.  Abraham, 
supra ;  Lewin,  343).  Nor,  semble,  will  a  mere  "  discretion  "  justify  trustees 
in  investing  in  unauthorised  securities  {Bethel  v.  Abraham,  supra) ;  secvs, 
if  the  power  were  exercisable  in  their  "  uncontrolled  discretion  "  {In  re 
Brown,  1885,  54  L.  J.  Ch.  1134;  29  Ch.  D.  889).  Where  the  words 
authorised  investments  "  in  such  stock,  funds,  or  shares,  as  the  trustees 
in  their  absolute  discretion  may  think  fit,"  the  Court,  acting  for  the 
protection  of  infants,  refused  to  sanction  an  appropriation  of  securities 
for  the  satisfaction  of  a  legacy,  such  securities  being  partly  in  preference 
stocks  which  were  liable  to  be  paid  off,  and  were  accordingly  not  of  a 
permanent  character  {Stewart  v.  Sanderson,  1870,  39  L.  J.  Ch.  337 ;  L.  R. 
10  Eq.  26). 

Income,  to  be  applied  by  trustees  "in  their  uncontrolled  and  irre- 
sponsible discretion,"  for  the  maintenance  of  a  husband  or  wife,  or  one  of 
them,  may,  in  the  absence  of  mala  fides,  be  all  paid  by  them  to  the 
husband,  though  the  wife  is  unable  to  live  with  him  in  consequence 
of  his  intemperate  habits  {Tabor  v.  Brooks,  1878,  48  L.  J.  Ch.  130  ; 
10  Ch.  D.  273). 

"  A  devise  of  property  to  the  discretion  of  A.  passes  the  fee,  and  does 
not  merely  confer  a  power ;  so  a  devise  at  the  disposition  of  A.  carries  the 
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fee.  It  is  equivalent  to  a  devise  to  A.  to  give  and  sell  at  his  pleam,re. 
There  is  no  difference  between  a  devise  that  A.  shall  do  with  the  land 
at  his  discretion,  and  a  devise  of  the  land  to  A.  to  do  with  it  at  his 
discretion  "  (Sug.  Pow.,  104). 

DISPOSAL. — See  this  Encyc.  tit.  Disposal  ;  Dispose  of. 

DISPOSITION. — "  A  devise  at  the  disposition  of  A.  carries  the  fee  " 
(Sug.  Pow.,  104.     Vf.  Discretion). 

DIVIDE ;  DIVIDED.— A  testamentary  gift  "to  be  divided"  between 
two  or  more,  means  an  equal  division,  and  creates  a  tenancy  in  common 
{Chapman  v.  Peat,  1750,  1  Ves.  Sen.  542;  27  E.  K.  1193;  Ackerman  v. 
Burrows,  1814,  3  Ves.  &  Bea.  54 ;  35  E.  E.  400);  a  fortiori  of  the  phrase 
"equally  to  be  divided"  (Bigden  v.  Vallier,  1751,  2  Ves.  Sen.  252; 
28  E.  R  163).  The  word  "divide"  is  so  strong  in  this  connection  that 
where  the  direction  was  "  to  pay,  assign,  and  divide  "  a  sum  to  certain 
legatees  "  as  joint  tenants,"  yet  Stuart,  V.-C,  held  that  a  tenancy  in 
common  was  created  {Booth  v.  Alington,  1858,  27  L.  J.  Ch,  117).  But 
for  a  consideration  of  the  cases  where  the  word  "  divide  "  or  "  divided  " 
has  itself  been  otherwise  controlled  by  a  context,  V.  Jarm.  1123. 

DIVIDEND. — "  An  indefinite  gift  (by  will)  of  the  dividends  gives 
the  absolute  property  of  the  stock"  (Wms.  Exs.,  943,  citing  Page  v. 
Leapingwell,  1812,  18  Ves.  463;  34  E.  R  392;  11  R  R  234;  Haig  v. 
Swiney,  1823,  1  Sim.  &  St.  487,  490 ;  57  E.  R.  193  ;  Southouse  v.  Bate, 
1851,  16  Beav.  132 ;  51  E.  R  727). 

A  bequest,  for  life,  of  "dividends"  will  not  pass  unreceived  dividends 
{Shore  v.  Weekhj,  1849,  3  De  G.  &  Sm.  467  ;  18  L.  J.  Ch.  403 ;  64  E.  E. 
565  ;  Constable  v.  Bull,  1849,  18  L.  J.  Ch.  302) ;  nor  will  "  dividends " 
pass  capitalised  dividends  {Bicketts  v.  Harlinx),  1870,  23  L.  T.  760). 
Vf.  Archibald  v.  Hartley,  1852,  21  L.  J.  Ch.  399. 

DIVISION. — Gift  over  in  case  of  death  "  before  the  division  of  my 
estate;"    V.  In  re  Collison,  1879,  12  Ch.  D.  834;  48  L.  J.  Ch.  720. 

DONATIO  MOETIS  CAUSA.— F.  this  Encyc.  tit.  Donatio  Mortis 
Causa,  and  Stroud,  Jud.  Diet.,  and  Supplement ;  Theobald. 

DUEING. —  V.  this  Encyc.  tit.  During;  Stroud,  Jud.  Diet.,  and 
Supplement. 

DUTIES. — A  direction  in  a  will  to  pay  "  my  debts,  funeral  and 
testamentary  expenses,  and  duties "  out  of  residue,  is  an  "  express  pro- 
vision "  exonerating  specific  gifts  from  estate  duty  and  from  settlement 
estate  duty  {In  re  Pimm,  [1904]  2  Ch.  345;  73  L.  J.  Ch.  627);  so,  of 
the  phrase  "  death  duties  payable  out  of  my  estate  "  {In  re  Coyley,  [1904] 
2  Ch.  781 ;  74  L.  J.  Ch.  31,  distinguishing  In  re  Lewis,  [1900]  2  Ch.  176 ; 
69  L.  J.  Ch.  406). 

EACH. — A  gift  to  "  each  "  of  two  or  more  persons,  or  to  "  each  of 
their  respective  heirs  "  {Gordon  v.  Atkinson,  1847,  1  De  G.  &  Sm.  478 ; 
63  E.  R  1156;  75  R  R  171;  cp.  Ex  parte  Tanner,  1855,  24  L.  J.  Ch. 
657;  20  Beav.  374;  52  E.  E.  647;  Vf.  Jarm.  1122),  creates  a  tenancy 
in  common. 

EDUCATION. — "Education"  means  training  up  the  young  in 
general  learning ;  not  teaching  for  a  business  or  profession.  Therefore 
the  property  of  the  Institution  of  Civil  Engineers  is  not  exempt  (under 
sec.  11,  subsec.  3,  Customs  and  In.  Eev.  Act,  1885,  48  &  49  Vict.  c.  51) 
from  assessment  because  used  "  for  the  promotion  of  education  "  {In  re 
Institution  of  Civil  Engineers,  1888, 19  Q.  B.  D.  610;  20  ibid.  621;  56  L.  J. 
Q.  B.  576 ;  57  ibid.  353). 

EFFECTS.— " The  word  'effects'  (and  even  the  word  'goods,'   or 
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'chattels')  will,  it  seems,  comprise  the  entire  personal  estate  of  the 
testator,  unless  restrained  by  the  context  within  narrower  limits  "  (Jarm. 
706-713  ;  Va.  Wms.  Uxs.,  927  ;  Hodgson  v.  Jex,  1876,  45  L.  J.  Ch.  388  ; 
2  Ch.  D.  122;  In  re  Shepheard,  1879,  48  L.  J.  P.  D.  &  A.  62;  In  re 
Juppe,  [1891]  P.  300  ;  60  L.  J.  P.  D.  &  A.,  92  ;  Dunally  v.  Dunally,  6  Ir. 
Ch.  540) — for  an  example  of  such  a  context,  V.  Borton  v.  Dunhar,  1860, 
30  L.  J.  Ch.  8. 

"Effects,"  standing  alone,  will  not  comprise  realty  (Jarm.  678; 
Henderson  v.  Farhridge,  1  Euss.  479 ;  38  E.  E.  185,  cited  Jarm.  696 ; 
Cross  V.  Wilks,  1866,  35  Beav.  562 ;  55  E.  E.  1014;  Doe  d.  Hmv  v.  Earles, 
1846,  16  L.  J.  Ex.  242;  15  Mee.  &  W.  457;  71  E.  E.  723;  Belaney  v. 
Belaney,  1867,  L.  E.  2  Ch.  138;  35  Beav.  469;  36  L.  J.  Ch.  265);  seem, 
where  there  is  a  manifest  intention  to  dispose  of  the  whole  of  testator's 
property  (Smythv.  Smyth,  1878,  8  Ch.D.  561 ;  Hall  v.  Hall,  [1892]  1  Ch. 
361 ;  61  L.  J.  Ch.  289).     Cp.  Things. 

"  The  word  '  effects '  is  particularly  applicable  to  Moveables,  and 
more  particularly  to  corporeal  moveables.  I  am  not  disposed  to  say  that 
it  may  not  apply  to  incorporeal  personal  estate  also ;  but  certainly  it 
was  never  held  in  our  (Scotch)  law  that  it  could  embrace  any  kind  of 
heritage  "  (per  Inglis,  L.P.,  Pitcairn  v.  Piteairn,  8  Macph.  609).  But  in 
a  case  which  came  from  British  Honduras  the  Privy  Council  said: 
"  Their  lordships  think  that  the  word  *  effects '  would  pass  land ;  and 
that  word  is  certainly  sufficient  to  pass  a  privilege  of  cutting  logwood 
on  a  definite  piece  of  land  "  (A.-G.  British  Honduras  v.  Bristowe,  1880, 
50  L.  J.  P.  C.  18 ;  6  App.  Cas.  143). 

"  Effects  "  means  realty  (and  it  should  seem  nothing  else)  in  such  a 
phrase  as  Eeal  Effects  ;  and  "  effects  "  may  include  realty  if  aided  by  a 
context;  e.g.  (possibly)  if  the  operative  word  be  "devise"  {Phillips  v. 
Beal,  1858,  25  Beav.  25 ;  53  E.  E.  545 ;  Sv.  contra,  Gamfield  v.  Gilbert, 
1803,  3  East,  516 ;  V.  Devise.  Va.  Stelfox  v.  Stelfox,  W.  K  (74)  161 ; 
Glover  v.  Chancellor,  W.  N.  (76)  152,  which  latter  case  dissents  from  Doe 
V.  Dring,  1814,  2  Moo.  &  S.,454;  V.  Eest.  For  full  discussion  of  the 
cases  on  this  contextual  construction,  V.  Jarm.  677-680,  1134;  Watson, 
Eq.,  1319-1322).     Vf.  Temporal. 

Bequest,  inter  alia,  of  "  eff'ects  "  may  carry  moneys  and  book  debts 
{In  re  Parrott,  1885,  53  L.  T.  12;  W.  K  (85)  127);  but  a  bequest  of 
"  household  furniture  and  effects "  does  not  pass  jewellery  {Northey  v. 
Paxton,  1889,  60  L.  T.  30).  V.  Household.  In  Northey  v.  Paxton, 
Kekewich,  J.,  said  that  "  household  "  governed  "  effects  "  as  well  as  "  fur- 
niture"— a  ruling  adopted  in  MacPhail  v.  Phillips,  1904,  1  I.  E.  155, 
wherein  Barton,  J.,  held  that  a  bequest  of  "  all  my  household  furniture 
and  effects  in  my  residence  "  did  not  pass  a  large  quantity  of  wool  which 
was  part  of  the  testator's  stock-in-trade.  A  localised  bequest,  e.g. 
"  furniture  and  effects  at "  the  testator's  house,  will  not  pass  bank  notes, 
bonds,  or  personal  jewellery  {In  re  Miller,  61  L.  T.  365),  or  cash 
{Campbell  v.  M'Grain,  Ir.  Eep.  9  Eq.  397 ;  Watson  v.  Arundel,  10  ibid. 
299 ;  nom.  Singleton  v.  Tomlinson,  3  App.  Cas.  404). 

Bequest  of  stock-in-trade,  goodwill,  and  "  effects,"  held  to  pass  trade 
fixtures  {Pinder  v.  Pinder,  1870, 18  W.  E.  309).     V.  Estate  and  Effects. 

EITHEE. — Where  there  is  a  devise  to  two,  "  but  in  case  either  one 
of  them  should  die  without  children,  that  share  to  go  to  the  other,"  and 
both  die  without  children,  the  property  on  the  death  of  the  one  who  died 
first  goes  to  the  other  {Drennan  v.  Andrew,  1866,  36  L.  J.  Ch.  1 ;  L.  E. 
1  Ch.  300). 
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In  In  re  Hill  to  Chapman  the  question  turned  on  the  following  phrase 
in  a  will,  "  in  case  of  the  death  of  either  of  them ; "  on  which  Brett, 
M.R.,  observed,  "  I  think  the  word  '  either '  means  '  one,'  and  not  '  the 
other '  "  (1885,  54  L.  J.  Ch.  597).  So  in  Sharp  v.  Sharp  (1819,  2  Barn.  & 
Aid.  405 ;  stated  Lewin,  797)  a  power  to  appoint  new  trustees  "  in  case 
either  "  of  the  appointed  trustees  should  die,  etc.,  "  either  "  was  held  to 
mean  "  some  one  "  of  the  trustees,  not  "  all "  of  them.  "  Should  either 
of  my  said  daughters  die,"  "  plainly  means,  '  any ' "  (per  Balfour,  L.P., 
Anderson's  Trustees  v.  Miller,  37  Sc.  L.  E.  231). 

V.  this  Encyc.  tit.  One. 

ELDEST. — The  primd  facie  meaning  of  "eldest"  is  "eldest,  or  first, 
born"  (Bathurst  v.  Errington,  1877,  46  L.  J.  Ch.  748 ;  2  App.  Cas.  698 ; 
Meredith  v.  Treffry,  1879,  48  L.  J.  Ch.  337;  12  Ch.  D.  170;  Tuite  v. 
Bermingham,  L.  R.  7  H.  L.  635),  and  applies  if  there  is  only  one  {Tuite 
V.  Bermingham,  supra),  or  only  two  (Arnyot  v.  Divarris,  [1904]  A.  C.  268  ; 
73  L.  J.  P.  C.  40).  It  is,  however,  sometimes  construed  as  meaning  the 
person  already  provided  for.      Vf.  Stroud,  Jud.  Diet. 

ELSEWHEKE.— r.  this  Encyc.  tit.  Elsewhere. 

ENDOW. — A  bequest  "  to  endow  "  an  institution  does  not  offend  the 
law  of  mortmain  {Edwards  v.  Hall,  1853,  25  L.  J.  Ch.  82;  11  Hare  1; 
68  E.  E.  1161;  6  De  G.,  M.  &  G.  74;  43  E.  E.  1158).  In  that  case 
Cranworth,  L.C.,  in  giving  judgment,  said:  "By  the  endowment  of  a 
school,  an  hospital,  or  a  chapel,  is  commonly  understood  not  the  building, 
or  providing  a  site  for,  a  school  or  hospital  or  chapel,  but  the  providing 
of  a  fixed  revenue  for  the  support  of  those  by  whom  the  institutions  are 
conducted."  Vf. Kirkhank  v.  Hudson,  1819,  7  Price,  212;  21E.  E.  751; 
In  re  BoUnson,  1891,  61  L.  J.  Ch.  17 ;  Tudor,  Char.  Trusts,  136,  175 ; 
Jarm.  189,  190 ;  Pkovide  ;  Pound  ;  Erect. 

An  alternative  bequest  to  "  such  other  charitable  endowment "  as  may 
be  preferred,  "  must  be  taken  to  mean  a  lawful  charitable  endowment," 
and  one  not  infringing  the  law  of  mortmain  {per  Wood,  V.-C,  Salusbury 
v.  Denton,  1857,  26  L.  J.  Ch.  853 ;  3  Kay  &  J.  529 ;  69  E.  E.  1219). 

ENTITLED.— r.  this  Encyc.  tit.  Entitled.  Stroud,  Jud.  Diet.,  and 
Supplement. 

ENTITLED  IN  IMMEDIATE  EXPECTANCY.— F.  Westcar  v. 
Westcar,  1856,  25  L.  J.  Ch.  866 ;  21  Beav.  328  ;  52  E.  E.  886. 

ENTITLED  IN  POSSESSION  OE  TO  PAYMENT.— In  a  gift 
over  on  death  before  becoming  "  entitled  in  possession  "  {In  re  Yates, 

21  L.  J.  Ch.  281 — "  a  most  remarkable  authority,"  per  Malins,  V.-C, 
West  V.  Miller,  1868,  37  L.  J.  Ch.  425),  or  "  entitled  to  the  payment " 
{In  re  Williams,  1849,  19  L.  J.  Ch.  46;  12  Beav.  317;  50  E.  E.  1083), 
or  "to  the  receipt "  {Hayward  v.  James,  1860,  29  L.  J.  Ch.  822  ;  28  Beav. 
523 ;  54  E.  E.  467),  these  phrases  will  generally  mean  "  entitled  in 
interest,"  and  so  receive  a  construction  similar  to  that  of  Payable. 
Vf  Jarm.  1623. 

EQUALLY. — A  testamentary  gift  to  two  or  more,  "equally,"  or 
"  equally  to  be  divided,"  or  "  in  equal  shares,"  or  "  equally  amongst 
them,"  or  "  to  be  distributed  in  joint  and  equal  proportions,"  creates  a 
tenancy  in  common  (Jarm.  1121 ;  Wms.  Exs.,  1206  ;  Hawk.  112;  Watson, 
Eq.,  506).  But  this  construction  may  be,  though  it  rarely  is,  varied  by 
the  context  (Jarm.  1125-1128 ;  Oakley  v.  Young,  1725,  2  Eq.  Abr.  536; 

22  E.  E.  473).     V.  Share  and  Share  alike. 

EEECT. — "It  has  been  much  questioned  whether  a  bequest  of 
money  to  be  applied  in  the  '  erection  '  of  a  schoolhouse  or  other  building. 
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for  charitable  purposes,  is  bad  as  involving  a  trust  to  purchase.  Lord 
Hardwicke  considered  that  if  the  trustees  could  get  a  piece  of  ground 
given  to  them,  so  that  land  need  not  be  purchased,  the  gift  was  good ; 
but  the  contrary  is  now  settled,  and  to  make  such  a  bequest  valid,  the 
testator  must  point  to  land  already  in  mortmain,  or  he  must  forbid  the 
purchase  of  land "  (Jarm,  191),  or  declare  his  expectation  or  desire 
that  land  will  be  provided  from  other  sources  (Fhilpott  v.  St.  George's 
Hosp.,  1857,  6  H.  L.  Ca.  338 ;  27  L.  J.  Ch.  70 ;  10  E.  K.  1326,  overruling 
Trye  v.  Gloucester,  1851,  14  Beav.  173  ;  21  L.  J.  Ch.  81 ;  51  E.  K.  253), 
or  that  the  trust  to  "  erect  "  or  "  build  "  is  to  wait  till  land  be  so  other- 
wise provided  (Chamberlayne  v.  Brockett,  1872,  L.  E.  8  Ch.  206  ;  42  L.  J. 
Ch.  368  ;  Vth.  In  re  White,  1886,  33  Ch.  D.  453 ;  Vf.  Jarm.  191-193). 
Vh.  Tudor,  Char.  Trusts,  498,  499.     V.  Endow  ;  Found  ;  Pkovide. 

ESTABLISH.— F.  Found. 

ESTABLISHMENT  IN  THE  WORLD.— T.  Advancement. 

ESTATE. — "  '  State,'  or  '  estate,'  signifieth  such  inheritance,  free- 
hold, terme  for  yeares,  tenancie  by  statute  merchant,  staple,  elegit,  or 
the  like,  as  any  man  hath  in  lands  or  tenements,  etc.  And  by  the 
grant  of  his  estate,  etc.,  as  much  as  he  can  grant  shall  passe"  (Co. 
Litt.  345a). 

"  '  Estate '  is  a  genus  generalissimum,  predicable  of  two  species  that 
have  their  difference,  whereby  they  are  divided,  that  is,  estate  real  and 
estate  personal.  '  Estate  real '  is  genus  subalternum,  and  has  its  species 
too,  that  is,  estate  real  in  fee  or  for  life.  And  so  is  estate  personal  in 
like  manner  to  be  branched  into  chattel  real  and  chattel  personal ;  and 
it  has  that  difference  of  a  chattel  real,  not  because  it  is  a  real  estate, 
but  because  it  has  a  real  extraction.  If  a  man  seised  in  fee  make  a  lease 
for  years,  the  lessee  for  years  has  a  chattel  real,  because  his  estate  is 
derived  out  of  a  real  estate ;  but  still  it  is  not  a  real  estate "  (per 
Holt,  C.J.,  delivering  judgment  of  Queen's  Bench,  Bridgewater  v.  Bolton, 
1703,  6  Mod.  107;  87  E.  R.  866).  "'Estate'  comes  from  ' stando; 
because  it  is  fixed  and  permanent,  and  imports  the  most  absolute 
property  that  a  man  can  have"  in  the  thing  of  which  it  is  spoken 
(6  Mod.  109). 

"  It  is  now  (a.d.  1775)  clearly  settled  that  the  words  '  all  his  estate ' 
— in  a  will — will  pass  everything  a  man  has "  {per  Lord  Mansfield, 
Hogan  v.  Jackson,  1775,  1  Cowp.  306 ;  Vf.  Jarm.  670  et  seq.) ;  but 
"  all  my  freehold  hereditaments  and  estate  "  will  not  pass  copyholds 
(Quennell  v.  Turner,  1851,  20  L.  J.  Ch.  237;  13  Beav.  240 ;  51  E.  R.  92). 

"  It  appears  to  me  to  be  perfectly  clear  that  the  word  *  estate,' 
before  the  new  Wills  Act,  was  a  word  sufficient  to  carry  the  fee  if 
there  was  nothing  at  variance  with  that  construction  upon  the  whole 
of  the  will.  It  would  not  be  a  word  of  the  vigour  and  force  of  a 
gift  to  a  man  '  and  his  heirs ; '  but  it  would  have  the  effect  of  carrying 
the  fee  equally,  unless  there  was  something  in  the  context  which  led 
one  to  a  different  conclusion"  (per  Earl  Cairns,  Bowen  v.  Lewis,  1884, 
54  L.  J.  Q.  B.  62 ;  9  App.  Cas.  890.  The  first  case  laying  this  down 
seems  to  have  been  Bridgewater  v.  Bolton,  supra). 

"  It  has  been  long  established  that  a  devise  of  a  testator's  '  estate  ' 
includes  not  only  the  corpus  of  the  property,  but  the  whole  of  his 
interest  therein"  (Jarm.  1134;  Vf.  Jarm.  670  et.  seq.,  745,  746;  Moore 
V.  James,  W.  K  (74)  80). 

As  to  this  word  when  used  as  one  of  description,  V.  Jarm.  670-692 ; 
Watson,  Uq.,  1318,  1319 ;  Hill  v.  Brown,  63  L.  J.  P.  C.  46 ;  [1894] 
A.  C.  125. 
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V.  Temporal  ;  Worldly  Estate  ;  Eeal  Estate  ;  Personal  Estate. 

ESTATE  AND  EFFECTS.  —  V.  this  Encyc.  tit.  Estate  and 
Effects  ;  Stroud,  Jvd.  Diet,  and  Supplement. 

ESTATE  DUTY.— r.  Deduction,  at  end. 

ET  CETERA. — A  bequest  of  "all  my  household  furniture  and 
effects,  plate,  glass,  wearing  apparel,  etc."  was  held  to  pass  the  articles 
enumerated,  and  others  ejusdem  generis,  but  not  the  general  residue 
{Newman  v.  Newman,  1858,  26  Beav.  220) ;  and  a  like  construction 
was  given  to  the  words  "  all  my  furniture,  etc."  {Barnaby  v.  Tassell, 
1870-71,  L.  R.  11  Eq.  363).  But  though  those  cases  were  cited  to 
Jessel,  M.R.,  in  Chapman  v.  Chapman  (1876,  46  L.  J.  Ch.  104  ;  4  Ch.  D. 
800),  he  held  that  the  general  residue  passed  under  a  bequest,  to  the 
testator's  widow,  of  "  all  my  money,  cattle,  farming  implements,  etc., 
she  paying  my  brother  the  sum  of  £  ."  Vf.  Hertford  v.  Lowther, 
7  Beav.  9;  49  E.  R.  1003;  64  R.  R.  1,  24;  Cover  v.  Davis,  1861,  30 
L.  J.  Ch.  505;  29  Beav.  225;  54  E.  R.  612;  Dean  v.  Gihson,  1867, 
36  L.  J.  Ch.  657  ;  L.  R.  3  Eq.  713 ;  Tivining  v.  Powell,  1845, 2  Coll.  262  ; 
Jarm.  71071.  (r) ;  Mullally  v.  Walsh,  1879,  3  L.  R.  Ir.  244. 

EVER.— r.  Forever. 

EVERY.— In  Brown  v.  Jarvis  (1860,  29  L.  J.  Ch.  595  ;  2  De  G., 
F.  &  J.  168;  45  E.  R.  586),  a  gift  over  "after  the  decease  of  every  of 
them,"  i.e.  certain  prior  legatees,  "  every "  was  read  "  each."  In  that 
case  Campbell,  L.C.,  said  :  "  Dr.  Johnson  tells  us  in  his  dictionary  that 
'  every  '  was  formerly  spelt  '  everich,'  that  is  ever-each ;  and  that  the 
true  meaning  is  'each  one  of  all.'  The  word  may  be  used  in  this 
sense  although  other  lexicographers  may  give  another  meaning 
to  it." 

EVERYTHING. — "Under  a  bequest  of  'everything'  in  a  house, 
money  and  bank  notes  will  pass  "  (Watson,  Eq.,  1327,  citing  Popham  v. 
Aylesbury,  1748,  Amb.  68;  27  E.  R.  40;  Stuart  v.  Bute,  1806,  11  Ves. 
662 ;  32  E.  R.  1243 ;  8  R.  R.  266 ;  and  as  to  the  latter  case,  V.  Watson, 
Eq.,  1328).  V.  In  re  Methuen  and  Blore,  1881,  58  L.  J.  Ch.  464; 
16  Ch.  D.  696. 

EVERYTHING  ELSE.— Held  to  include  undisposed  of  realty  in 
fee  {Wilce  v.  Wilce,  1831,  9  L.  J.,  0.  S.,  C.  P.  197;  5  Moo.  &  P. 
682;  7  Bing.  664). 

EXCEPT. — A  bequest  of  all  testator's  property  "  except "  so  much 
a  year  to  A.,  gives  A.  an  annuity  in  perpetuity  {Hill  v.  Potts,  1862, 
31  L.  J.  Ch.  380;  2  John.  &  H.  634;  70  E.  R.  1212).      V.  Annuity. 

EXECUTORS. — By  what  words  executors  may  be  appointed,  V.  In 
re  Oliphant,  30  L.  J.  P.  M.  &  A.  82 ;  Wms.  Exs.,  165,  et  seq.  An 
appointment  of  executors  would  be  revoked  by  a  codicil  naming  a 
"  sole  executor  "  {ibid.  173). 

A  substitutionary  gift  to  the  "  executors  or  administrators  "  of  a 
legatee  in  the  event  of  his  death  in  the  testator's  lifetime,  does  not  vest 
the  gift  in  the  legatee's  exors.  upon  trust  for  his  next-of-kin,  but  the 
exors.  take,  and  have  to  apply  it,  as  part  of  the  personal  estate  of  the 
legatee  {In  re  Clay,  1885,  54  L.  J.  Ch.  648 ;  52  L.  T.  641 ;  32  W.  R. 
516  ;  which  distinctly  overrules  Palin  v.  Hills,  1834,  1  Myl.  &  K.  470 ; 
39  E.  R.  759  ;  which  latter  case  is  discussed  Wms.  Exs.,  897-899 ; 
Jarm.  962-964).  So,  if  the  substitutionary  gift  be  to  the  "execu- 
tors and  representatives  whomsoever"  {Russell  v.  Bogie,  27  Sc.  L.  R. 
314).  A  bequest  to  A.  "  and  his  exs.,  ads.,  and  ass^.,"  or  to  A.  "and  his 
representatives,"  will  lapse  by  the  death  of  A.  in  the  testator's  lifetime 
VOL.  XIV.  46 
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(Wms.  Exs.,  898  et  seq.) ;  secus,  if  it  be  to  A.  "  and  his  heirs  "  (ibid.,  867, 
868),  or  to  A.  "  or  his  exs.,"  etc.  (ibid.,  878  n). 

A  gift  to  A.  for  life,  remainder  as  he  may  appoint,  and,  in  default 
of  appointment,  to  his  "exors.  and  admors."  is  equivalent  to  an 
absolute  gift  to  A.  (Devall  v.  Dickens,  9  Jur.  550 ;  Page  v.  Soper,  22  L.  J. 
Ch.  1044;  11  Hare,  321;  68  E.  R  1298);  and  since  the  Married 
"Women's  Property  Act,  1882,  that  rule  applies  even  if  A.  be  a  married 
woman  (In  re  Damn-port,  [1895]  1  Ch.  361 ;  64  L.  J.  Ch.  252).  6'p.  rule 
in  Shelley's  Case,  ante,  p.  689. 

As  to  when  a  legacy  to  an  executor  is  conditional  on  his  accepting 
office  and  acting,  V.  Wms.  Exs.,  1027  et  seq.  Vf.  Eivers  v.  Curry,  [1906] 
1  I.  K.  386,  applying  Grijith  v.  Pruen,  11  Sim.  202;  59  E.  E.  851. 

For  the  rules  and  cases  on  limitations  to  "  executors,"  and  the  dis- 
tinction between  "  executors  "  and  "  next-of-kin,"  and  as  to  whether  and 
when  "  executors  and  administrators  "  may  mean  "  next-of-kin,"  V.  Norton 
on  Deeds,  405-408 ;  Watson,  Eq.,  1406,  1407  ;  Seton,  925. 

In  Graftey  v.  Humpage,  1838,  1  Beav.  52 ;  8  L.  J.  Ch.  98 ;  48  E.  E. 
855 ;  49  E.  E.  284,  784,  Langdale,  M.E.,  said  that  "  exors.,  admors.,  and 
assigns  "  cannot  mean  next-of-kin. 

V.  Legal  Eepresentative  ;  Universal  Heir. 

EXECUTOESHIP  EXPENSES.— This  phrase  is  equivalent  to 
"Testamentary  Expenses"  (Sharp  v.  Lush,  1879,  48  L.  J.  Ch.  231; 
10  Ch.  D.  468). 

EXONEEATION.— A  direction  in  a  will  to  pay  debts  "  in  aid  of  the 
personal  and  in  exoneration  of  the  real  estate  "  (In  re  Newmarch,  1878, 
48  L.  J.  Ch.  28 ;  9  Ch.  D.  12),  or,  "  in  exoneration  of  the  real  estate " 
(In  rePossiter,  1879,  49  L.  J.  Ch.  36 ;  13  Ch.  D.  355),  will  not  exonerate 
the  testator's  mortgaged  property  from  its  primary  liability  to  pay  the 
mortgage  debt. 

As  to  exoneration  of  mortgaged  property  before  and  since  Locke 
King's  Act,  V.  Jarm.  1440  et  seq.,  1455 ;  Wms.  Exs.,  1324  et  seq.;  and  as 
to  exoneration  of  personalty  from  debts,  V.  Jarm.  1461  et  seq.;  Wms. 
Exs.,  1330  et  seq. 

EXPENSE. — A  legacy  made  "free  of  all  expense,"  is  duty  free 
(Gosden  v.  Dotterill,  1832,  1  Myl.  &  K.  56 ;  39  E.  E.  602 ;  36  E.  E.  244). 

EXPEESS. — "Express  provision,"  exempting  from  estate  duty, 
sec.  14  (1),  Finance  Act,  1894 ;  V.  Fitzhardinge  v.  Jenkinson,  80  L.  T.  376  ; 
In  re  Parker- Jervis,  [1898]  2  Ch.  643 ;  67  L.  J.  Ch.  682 ;  In  re  3Iaryon- 
Wilson,  [1900]  1  Ch.  565 ;  69  L.  J.  Ch.  310 ;  or  from  settlement  estate 
duty,  sec.  19,  Finance  Act,  1896,  F".  In  re  Lewis,  [1900]  2  Ch.  176;  69 
L.  J.  Ch.  406;  In  re  King,  [1904]  1  Ch.  303;  73  L.  J.  Ch.  210;  In  re 
Leveridge,  [1901]  2  Ch.  830 ;  71  L.  J.  Ch.  23 ;  In  re  Pimm,  and  In  re 
Cayley,  cited  Duties  ;  In  re  Turnbull,  [1905]  1  Ch.  726 ;  74  L.  J.  Ch.  438. 

EXPEESSLY  EEFEE. — A  condition  that  a  general  power  of  appoint- 
ment is  not  to  be  executed  by  will  unless  it  "  expressly  refer "  to  the 
power  or  its  subject-matter,  will  prevent  the  operation  of  sec.  27,  Wills 
Act,  1  Vict.  c.  26  (In  re  Phillips,  1889,  58  L.  J.  Ch.  448 ;  41  Ch.  D.  417). 
Vf.  Phillips  v.  Cayley,  1889,  59  L.  J.  Ch.  177 ;  43  Ch.  D.  222 ;  In  re 
Waterhmise,  77  L.  J.  Ch.  30 ;  In  re  Lane,  ibid.,  774 ;  In  re  Tarrant,  W.  N. 
(89)  146.     V.  General  Power. 

FALL.— "Fall  into  residue;"  V.  In  re  Rhoades,  1885,  29  Ch.  D. 
142;  54  L.  J.  Ch.  573;  In  re  Savage,  1880,  50  L.  J.  Ch.  131 ;  and  In  re 
Ballance,  1889,  42  Ch.  D.  62,  considering  Humble  v.  Shore,  1847,  7  Hare, 
247 ;  68  E.  E.  101 ;  1  H.  &  M.  bbQn. ;  71  E.  E.  241 ;  Lightfoot  v.  Burstall, 
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1863,  1  H.  &  M.  546;  33  L.  J.  Ch.  188;  71  E.  R.  239;  Grawshaw  v. 
Crawshaw,  1880,  14  Ch.  D.  817 ;  49  L.  J.  Ch.  662 ;  In  re  Barker,  1880, 
15  Ch.  D.  635.  Hote. — Humble  v.  Shore  is  now  definitely  overruled  by 
In  re  Palmer,  [1893]  3  Ch.  369 ;  62  L.  J.  Ch.  988 ;  Vf.  In  re  Allan, 
[1903]  1  Ch.  276 ;  72  L.  J.  Ch.  159. 

FAMILY. — The  primary  legal  meaning  of  "  family  "  is  not  equivalent 
to  familia  or  famille,  but  means  "  children  "  {per  Jessel,  M.R,  Pigg  v. 
Clarke,  1876,  45  L.  J.  Ch.  849 ;  3  Ch.  D.  672).  Therefore  where  there 
is  a  gift  to  the  "family"  of  a  person  who  has  children  living  at  the 
testator's  death,  the  word  means  exclusively  the  children  of  that  person, 
and  does  not  include  grandchildren  or  great-grandchildren  {Barnes  v. 
Patch,  1803,  8  Ves.  604;  32  E.  R.  490;  7  R.  R.  127;  In  re  Parkimon, 
1851,  20  L.  J.  Ch.  224;  1  Sim.  K  S.  242 ;  61  E.  R.  94;  Burt  v.  Hellyar, 
1872,  L.  R.  14  Eq.  160 ;  41  L.  J.  Ch.  430 ;  Pigg  v.  Clarke,  supra  ;  In  re 
Muffett,  1887,  56  L.  J.  Ch.  600 ;  56  L.  T.  685) ;  or  wife  {In  re  Hutchinson 
and  Tennant,  1878,  8  Ch.  D.  540 ;  In  re  Muffett,  supra) ;  but  an  illegiti- 
mate child,  treated  and  recognised  as  a  child,  would  be  entitled  to  par- 
ticipate as  part  of  the  "  family  "  {per  James,  L.J.,  Lambe  v.  Eames,  1871, 
40  L.  J.  Ch.  448 ;  6  Ch.  597 ;  Humble  v.  Bowman,  1877,  47  L.  J.  Ch.  62). 

The  word  "  family  "  may,  however,  be  controlled  by  the  context,  and 
"  is  in  itself  a  word  of  most  loose  and  flexible  description  "  {per  Kindersley, 
V.-C,  Gh-een  v.  Marsden,  1  Drew.  651;  61  E.  R.  598).  Thus  where  a 
testator  directed  his  business  to  be  carried  on  by  his  wife  and  son  "  for 
the  mutual  benefit  of  my  family,"  it  was  held  that  the  wife  was  included 
{Blackwell  y.BuU,  1836, 5  L.  J.  Ch.  251 ;  1  Keen,  176 ;  48  E.  R.  274;  44  R.  R. 
52).  So  the  word  "  family  "  may,  by  the  context,  be  controlled  to  mean 
"  posterity  or  descendants  "  generally,  as  in  Williams  v.  Williams,  1851, 
20  L.  J.  Ch.  280 ;  1  Sim.  N.  S.  358 ;  61  E.  R.  139 ;  but  whether  a  correct 
construction  was  adopted  in  that  case  was  doubted  by  Jessel,  M.R.,  in 
Pigg  V.  Clarke,  1876,  45  L.  J.  Ch.  852;  or  to  mean  "heirs"  or  "next-of- 
kin"  {per  Cranworth,  V.-C,  Williams  v.  Williams,  1851,  20  L.  J.  Ch 
283 ;  V.  cases  collected,  Wms.  Bocs.,  887  et  seq.) ;  or  "  heir,"  or  "  heir-at- 
law,"  or  "  heirs  of  the  body  "  {Doe  d.  Ghattaway  v.  Smith,  1816,  5  M.  &  S. 
126 ;  Wright  v.  Atkyns,  1815, 19  Ves.  299  ;  34  E.  R.  528 ;  13  R.  R.  199 ; 
Griffiths  V.  Evan,  1842,  11  L.  J.  Ch.  219;  5  Beav.  241;  49  E.  R.  570; 
59  R.  R.  491 ;  Lucas  v.  Goldsmid,  1861,  30  L.  J.  Ch.  935 ;  29  Beav.  657 ; 
Jarm,  938) ;  or  "  blood  relations  "  {In  re  Macleay,  1875,  44  L.  J.  Ch.  441 ; 
L.  R.  20  Eq.  186);  or  "relations"  (Jarm.  940,  941 ;  Snow  v.  Teed,  1870, 
39  L.  J.  Ch.  420 ;  L.  R.  9  Eq.  622) ;  or  relations  by  marriage  {McLeroth 
V.  Bacon,  1799,  5  Ves.  158;  31  E.  R.  523;  5  R.  R.  11);  or  even  rejected 
as  surplusage  {Robinson  v.  Waddelow,  1836,  5  L.  J.  Ch.  350;  8  Sim. 
134;  59  E.  R.  54;  42  R.  R.  138;  Sv.  this  last  case  questioned  in 
In  re  Parkinson,  supra),  or  as  being  too  uncertain  (Lewin,  147). 

Obviously  where  the  person  spoken  of  is  single,  the  word  "  family  " 
cannot  be  construed  as  meaning  his  or  her  "  children,"  and  accordingly 
the  statutory  next-of-kin  would  in  such  a  case  be  denoted,  qud.  personalty 
{Cruwys  v.  Colman,  1804,  9  Ves.  319;  32  E.  R.  626;  7  R.  R.  210);  and 
probably  the  heir-at-law  would  take  the  realty.  It  is  submitted  that 
the  construction  would  be  the  same  if  the  person  spoken  of  were  married 
but  never  had  a  child ;  and  possibly  also  if  he  had  had  a  child,  but  none 
living  either  at  the  date  of  the  will  or  at  the  death  of  the  testator.  So 
also,  though  less  strongly,  it  is  submitted  that  the  construction  would 
be  the  same  if  the  person  spoken  of  had  had  a  child  living  at  the  date 
of  the  will,  but  none  at  the  death  of  the  testator. 
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Vf.  In  re  Silery,  W.  N.  (68)  251 ;  In  re  Norman,  W.  N.  (79)  175 ;  In 
re  Price,  W.  N.  (87)  216  ;  and  for  a  full  consideration  of  this  word,  Jarm. 
935  et  seq.;  Va.  Watson,  Eq.,  1403;  and  per  Pearson,  J.,  In  re  Collins, 
55  L.  J.  Ch.  674. 

As  to  when  persons  taking  under  it  would  take  'per  stirpes  and  when 
per  capita,  V.  Wms.  Eocs.,  125471. 

Vf.  Stroud,  Jud.  Diet.,  and  Supplement. 

FAEM. — "  The  word  '  farm '  or  '  ferme,'  called  in  Latin  firma,  is  a 
compound  word,  and  doth  comprehend  many  things.  And  therefore  by 
the  grant  of  a  ferme,  will  pass  a  messuage  and  much  land,  meadow, 
pasture,  wood,  etc.,  thereunto  belonging  or  therewith  used ;  for  this  word 
doth  properly  signify  a  capital,  or  principal,  messuage,  and  a  great 
quantity  of  demesnes  thereunto  appertaining.  Also  by  the  grant  of 
all  farmes  or  all  ferms,  it  seems  leases  for  years  do  pass  "  {Touch.,  93 ; 
Va.  Co.  Litt.  ba;  Fortman  v.  Mill,  1839,  8  L.  J.  Ch.  161;  2  Euss.  570; 
3  Jur.  356;  38  E.  E.  449;  Goodtitle  v.  Paul,  1760,  2  Burr.  1089;  Good- 
title  V.  Southern,  1813, 1  M.  &  S.  299 ;  14  E.  E.  435 ;  Wrotesley  v.  Adams, 
1558,  PI.  Com.  195a ;  75  E.  E.  287 ;  Termes  de  la  Ley). 

This  definition  treats  the  word  "  farm  "  in  its  twofold  aspect : — 1.  As 
a  word  of  description ;  2.  As  an  abstract  phrase. 

1.  When  a  person  speaks  of  his  "  farm  "  at  such  a  place,  then  the  first 
part  of  the  definition  in  the  Totochstone  applies,  and  as  a  word  of  descrip- 
tion it  is  very  strong.  Thus  in  a  devise  of  "  my  freehold  farm  and  lands 
at "  A.,  the  word  "  farm  "  is  the  essential  part  of  the  description,  and 
so  much  of  the  farm  as  is  copyhold  will  pass  as  well  as  the  freehold  part 
(In  re  Bright-Smith,  1886,  55  L.  J.  Ch.  365;  31  Ch.  D.  314);  though 
perhaps  if  such  a  devise  be  accompanied  with  limitations  inapplicable 
to  leaseholds,  leaseholds  would  not  pass  {Hall  v.  Fisher,  1844,  1  Coll.  47 ; 
but  that  case  and  also  Stone  v.  Greening,  1843,  13  Sim.  390;  60  E.  E. 
151 ;  60  E.  E.  364,  were  questioned  by  Lord  Selborne  in  Hardwich  v. 
Hardwick,  1873,  42  L.  J.  Ch.  636;  L.  E.  16  Eq.  168;  and  Va.  In  re 
Bright-Smith,  supra;  Freehold). 

So  a  devise  of  "  my  farm  "  called  Whiteacre,  in  the  occupation  of  A., 
will  pass  parts  of  Whiteacre  Farm  not  in  A.'s  occupation  {Goodtitle  v. 
Southern,  1813,  1  M.  &  S.  299 ;  14  E.  E.  435 ;  Down  v.  Down,  1817, 
7  Taunt.  343;  18  E.  E.  495);  sccus,  if  the  words  were  "All  those  my 
lands  at  Whiteacre  Farm  in  the  occupation  of  A."  {per  Lord  Cranworth, 
Slingsby  v.  Grainger,  1859,  7  H.  L.  Ca.  283 ;  28  L.  J.  Ch.  617 ;  11  E.  E. 
109).  Va.  Whitfield  v.  Langdale  (1875,  1  Ch.  D.  61 ;  45  L.  J.  Ch.  177), 
where  a  devise  of  "  All  that  my  farm  called  H.  in  the  parish  of  L.,  con- 
taining by  estimation  80  acres  more  or  less,  in  the  occupation  of  J.  C," 
passed  a  farm  called  H.  in  J.  C.'s  occupation,  containing  175  acres,  of 
which  155  acres,  partly  freehold  and  partly  copyhold,  were  in  L.,  and 
the  rest  was  situate  in  an  adjoining  parish. 

2.  When  a  person  devises  all  his  messuages,  farms,  and  heredits,  then 
it  is  not  correct  to  say  that  leases  for  years  will  pass.  It  is  indeed  said, 
on  the  authority  of  Co.  Litt.  5a,  and  Doe  d.  Belasyse  v.  Lucan  (1808, 
9  East,  448),  that  "  the  word  '  farm '  is  construed,  according  to  its 
obvious  meaning,  as  including  houses,  lands,  and  tenements  of  every 
tenure  "  (Jarm.  740).  But  in  Holmes  v.  Milward  (47  L.  J.  Ch.  522)  the 
word  came  before  the  Court  as  part  of  a  residuary  devise  of  "  manors, 
messuages, /arms,  lands,  tithes,  tenements,  heredits,  and  real  estate  as 
well  copyhold  as  freehold."  And  in  giving  judgment.  Fry,  J.,  said : 
"  It  is  said  that  the  word  '  farm '  is  an  ambiguous  word,  and  that  it  may 
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as  well  mean  the  estate  of  the  lessee  as  well  as  the  estate  of  the  lessor, 
and  for  that  the  case  of  Lane  v.  Stanho;pe  (1795,  6  T.  R  345 ;  3  K.  R. 
197)  has  been  pressed  upon  me.  I  have  no  hesitation  in  saying  that 
where  there  is  a  gift  of  '  farms/  with  real  estate,  with  limitations  which 
import  that  the  fee  is  given,  that  carries  the  interest  in  real  estate  only, 
and  does  not  carry  with  it  the  leasehold  interest  in  a  farm.  The  word 
'farm'  undoubtedly  may  mean  the  interest  of  the  lessor  or  lessee. 
Apparently,  to  refer  to  the  old  definition  given  in  Plowden  (pp.  132, 
169,  195),  it  primarily  and  more  naturally  means  the  interest  of  the 
lessor,  but  it  may  also  mean  the  interest  of  the  lessee.  The  emphatic 
meaning  of  the  word  *  farm '  is  this — That  it  means  lands  which  have 
not  been  held  in  hand  by  the  owner,  but  granted  out  and  occupied  by 
another  person.  Where  that  is  the  case,  the  interest  of  the  lessor  or 
lessee  may  pass  by  the  description  of  '  farm ; '  but  where  it  is  contained 
in  a  devise  of  real  estate  upon  limitations  which  import  the  fee,  I  have 
no  hesitation  in  saying  it  carries  the  fee  simple  farms,  and  fee  simple 
farms  only."  Vf  Arkell  v.  Fletcher,  1839,  10  Sim.  299 ;  59  E.  R.  629 ; 
51  R.  R.  254. 

But  "  farm  "  is  oftentimes  used  in  other  senses  than  those  already 
stated ;  e.g.  "  farmers,"  in  Stat.  Marlbridge,  c.  23,  means  lessees,  and 
sometimes  "farm"  means  a  rent  reserved  {Wrotesley  v.  Adams,  1558, 
PI.  Com.  195 ;  75  E.  R.  287  ;  Termes  de  la  Ley). 

FARMING-  STOCK.— A  bequest  of  "  farming  stock  "  includes  not 
only  all  moveable  property  upon  or  belonging  to  the  farm  {Harvey  v. 
Harvey,  1863,  32  Beav.  441 ;  55  E.  R.  173),  but  also  growing  crops  {per 
Jessel,  M.R.,  In  re  Boose,  Uvans  v.  Williamson,  1880,  50  L.  J.  Ch.  197; 
17  Ch.  D.  696 ;  29  W.  R.  230,  following  Cox  v.  Godsalve,  1805,  6  East, 
604?i. ;  8  R.  R.  570 ;  West  v.  Moore,  1807,  8  East,  339 ;  9  R.  R.  460 ; 
Blake  v.  Gibbs,  1825,  5  Russ.  12n. ;  38  E.  R.  932;  29  R.  R.  1 ;  and  dis- 
senting from  Vaisey  v.  Beynolds,  1828,  6  L.  J.  0.  S.  Ch.  172 ;  5  Russ.  12 ; 
38  E.  R.  931 ;  29  R.  R.  4).  In  Bvans  v.  Williamson,  the  Master  of  the 
Rolls  said,  "the  reasoning  of  Vaisey  v.  Beynolds  is  quite  untenable  in 
the  face  of  the  previous  decisions." 

In  Brooksbank  v.  Wentworth  (1743,  3  Atk.  64 ;  26  E.  R.  839)  a 
bequest  of  "  stock  on  farm  "  was  held,  on  a  context,  to  include  a  lessee's 
trade  interest  in  a  malt-house  and  a  stock  of  malt.  Vh.  Bryant  v. 
Easterson,  1859,  5  Jur.  N.  S.  166. 

V.  Myers  v.  Washbrook,  cited  Consumable  Stores. 

FEE  SIMPLE. — "Fee"  "signifieth  inheritance,"  "and  simple  is 
added,  for  that  it  is  descendible  to  his  heirs  generally,  that  is,  simply, 
without  restraint  to  the  heirs  of  his  body,  or  the  like.  .  .  .  This  word 
(simple)  properly  excludeth  both  conditions  and  limitations  that  defeat 
or  abridge  the  fee  "  (Co.  Litt.  1  b).      Vf.  Termes  de  la  Ley. 

Prior  to  the  Con  v.  &  L.  P.  Act,  1881,  the  apt  and  necessary  word 
of  limitation  for  conveying  a  fee  simple  by  deed  was  "  heirs  "  (Co.  Litt.  8  b ; 
Wms.  B.  F.,  ch.  4).  That  word  still  remains  apt,  though  it  is  no  longer 
necessary  ;  "  the  words  '  in  fee  simple '  without  the  word  '  heirs '  "  will 
suffice  (s.  51,  Conv.  &  L.  P.  Act,  1881).  But,  observe,  "  in  fee,"  dropping 
"  simple  "  (and  not  using  the  word  "  lieirs  ")  will  not  suffice  {In  re  Ethell 
and  Mitchell  &  Butler,  [1901]  1  Ch.  945  ;  70  L.  J.  Ch.  498).  Cp.  In  re 
Beachey,  [1904]  1  Ch  67 ;  73  L.  J.  Ch.  68. 

But  though  the  old  rule  had  its  influence  on  iinlls,  yet  "  a  conviction 
that  the  rule  is  generally  subversive  of  the  actual  intention  of  testators, 
always  induced  the  Courts  to  lend  a  willing  ear  whenever  a  plausible 
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pretext  for  a  departure  from  it  could  be  suggested"  (Jarm.  1131-1135, 
wh.  V.  for  a  collection  of  the  cases  as  to  what  words,  in  a  will,  would  pass 
the  fee  simple  prior  to  the  Wills  Act).  And  now  by  sec.  28  of  that 
Act  (1  Vict.  c.  26),  a  simple  devise  of  real  estate  will  pass  the  fee 
without  any  words  of  limitation ;  unless  a  contrary  intention  shall 
appear. 

It  remains,  however,  that  a  grant  to  a  man  "  and  his  heir,"  in  the 
singular  number,  gives  only  a  life  estate  (Co.  Litt.  8h ;  Touch.  106) ; 
and  that  in  a  conveyance  to  a  corporation  sole  the  limitation  to  create 
a  fee  simple  must  be  to  the  incumbent  and  his  "  successors  "  (Co.  Litt. 
8  b,  94  b),  "  but  a  fee  will  pass  to  a  corporation  aggregate  without  the 
word  '  successors,'  and  sometimes  to  a  corporation  sole  "  (Hargr.  n.  to 
Co.  Litt.  8  b,  referring  to  Co.  Litt.  94  b ;  Vin.  Ak,  "  Estate,"  L). 

A  power  to  trustees  to  sell  "  the  fee  simple  and  inheritance  "  of  pews 
or  seats  in  a  church  only  enables  them  to  sell  an  easement,  and  does  not 
enable  them  to  sell  the  soil  on  which  a  pew  or  seat  stands,  so  as  to 
convey  a  parliamentary  freehold  {Hinde  v.  Charlton,  1866,  36  L.  J.  C.  P. 
79 ;  L.  K.  2  C.  P.  104;  Bruriifit  v.  Roberts,  1870,  39  L.  J.  C.  P.  95  ;  L.  E. 

5  C.  P.  224). 

FELLOWS. — A  bequest  to  "  the  fellows  and  demies  of  Magdalen 
College,  Oxford,"  held  void,  it  being  uncertain  whether  the  gift  was 
charitable  or  for  individuals  {A.-G.  v.  Sibthorp,  1830,  2  Kuss.  &  M.  107 ; 
39  E.  K.  335). 

FIEST  COUSIN. — A  person's  first  cousin  is  the  child  of  his  uncle 
or  aunt ;  and  only  persons  standing  in  that  relation  to  him  will  take 
under  a  gift  to  his  "first  cousins;"  first  cousins  once  removed  will  not 
be  comprised  {Sanderson  v.  Bailey,  1837,  8  L.  J.  Ch.  18 ;  4  Myl.  &  Cr. 
56 ;  41  E.  E.  22  ;  48  E.  E.  8 ;  Stoddart  v.  Mlson,  1855,  25  L.  J.  Ch.  116 ; 

6  De  G.,  M.  &  G.  68 ;  Glasier  v.  Foyster,  39  Sol.  J.  656),  unless  there  be 
no  first  cousins  properly  so  called  (Jarm.  1006 ;  Wms.  Bxs.,  865).  V. 
Cousin  German  ;  Second  Cousin. 

FIEST  SON. — The  "  first  son,"  or  "  first  child,"  means  primd  facie 
the  i\rst-born.  And  in  like  manner  if  a  child  be  designated  by  any  other 
numeral — such  as  "  second,"  "  third,"  etc. — the  reference  is  to  the  order 
of  birth.  But  this  construction  may  be  varied  by  the  context  or 
circumstances  (Jarm.  1071-1073.     Va.  Eldest). 

FIXTUEES. — "  Fixtures  and  fitting  up,"  will  not  pass  household 
furniture  (Simmons  v.  Simmons,  1847,  6  Hare,  352;  12  Jur.  8  ;  67  E.  E. 
1202 ;  77  E.  E.  133). 

V.  Stroud,  Jud.  Diet.,  and  Supplement. 

FOOT.— As  to  the  requirement  in  the  Wills  Act  (1  Vict.  c.  26)  that 
a  will  is  to  be  signed  "  at  the  foot  or  end  thereof,"  V.  15  Vict.  c.  24, 
8.  1 ;  and  thereon,  V.  ante,  p.  665. 

FOE  EVEE. — Those  words  are  useless  or  surplusage  in  a  limitation 
by  deed  of  a  fee,  as  in  the  not  uncommon  expression  "his  heirs  and 
assigns /or  ever"  (Litt.  s.  1).  In  a  devise  they  would  have  passed  the 
fee  even  before  the  Wills  Act  (Jarm.  1169,  1170;  Watson,  Bq.,  1370); 
but  they  are  not  inconsistent  with  an  estate  tail  (Jarm.  1169),  and 
would  sometimes  create  such  an  estate  (Good  v.  Good,  1857,  7  El.  &  Bl. 
295 ;  28  L.  T.  O.  S.  266) ;  added  to  words  creating  an  entail,  the  phrase 
"  for  ever  "  is  insufficient  to  enlarge  the  gift  to  a  fee  simple  (  Vernon  v. 
Wright,  28  L.  J.  Ch.  198;  7  H.  L.  Ca.  35 ;  11  E.  E.  15). 

FOEEIGN  ASSET.— $wd  Probate ;   V.  In  re  Bwing,  1881,  6  P.  D 
19 ;  50  L.  J.  P.  D.  &  A.  11 ;  A.-G.  v.  Sudeley,  [1895]  2  Q.  B.  526 ;  65  L. 
Q.  B.  281. 
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FOREIGN  BONDS. — This  phrase  will  not,  as  a  rule,  include  colonial 
bonds  {Hull  v.  Hill,  4  Ch.  D.  97 ;  25  W.  R.  223).  Vf.  Foreign  Bonds, 
Vol.  VI.,  p.  160  of  this  Encyc,  and  infra,  Securities. 

FOREIGN  GOVERNMENT.— A  Government  is  none  the  less  a 
Government  because  it  is  a  subordinate  one ;  and  therefore  a  power  to 
invest  in  the  stocks  or  funds  of  a  "  Foreign  Government,"  will  authorise 
an  investment  in  the  bonds  or  securities  of  any  individual  State  of 
the  United  States,  or  of  any  of  the  separate  Kingdoms  or  Govern- 
ments of  which  the  German  Empire  is  composed  {Cadett  v.  Earle,  1877, 

5  Ch.  D.  710  ;  46  L.  J.  Ch.  798.  Va.  Ellis  v.  Eden,  1857,  23  Beav.  543 ; 
26  L.  J.  Ch.  533 ;  53  E.  R.  213). 

FOREIGN  STOCK— " Foreign  stock  or  funds"  means  such  as  are 
not  British ;  and  therefore  a  bequest  of  all  sums  in  "  any  foreign  stocks 
or  funds,"  held,  not  to  include  stock  in  the  East  India  Company  {Brown 
v.  Brown,  1858,  4  Kay  &  J.  704;  70  E.  R.  292). 

FORGIVE.— r.  Findlaterv.  Lowe,  [1904]  1  I.  R.  519,  applying  the 
principle  of  Selwood  v.  Mildmay,  3  Ves.  306 ;  30  E.  R.  1025,  and  Lind- 
gren  v.  Lindgren,  9  Beav.  358 ;  15  L.  J.  Ch.  428 ;  50  E.  R.  381 ;  73  R.  R. 
385.  A  debt  forgiven  is  a  specific  legacy  {In  re  Wedmore,  [1907]  2  Ch. 
277;  76  L.  J.  Ch.  486). 

FORTUNE. — In  a  devise,  "  fortune  "  includes  realty  and  personalty 
{Spearing  v.  Hawkes,  1857,  6  Ir.  Ch.  297).  But  where  a  testator  gave 
the  residue  amongst  his  said  relations  "in  the  proportion  I  have  be- 
queathed the  other  part  of  my  fortune,"  "  fortune  "  was  defined  as  money 
legacies  {Maitland  v.  Adair,  3  Ves.  231 ;  Va.  Henwood  v.  Overend,  1  Mer. 
23,  719).     V.  Substance. 

FOUND. — "  To  found,"  or  "  to  establish,"  a  charity,  such  as  a  school, 
hospital,  or  chapel,  primd  facie  involves  the  erection  of  a  building  for 
it ;  and  a  bequest  for  such  a  purpose  is  void  as  implying  the  bringing  of 
lands  into  mortmain  {Hopkins  v.  Philipps,  1861,  30  L.  J.  Ch.  671 ;  3  Gif. 
182 ;  66  E.  R.  374 ;  Tatham  v.  Drummond,  1864,  34  L.  J.  Ch.  1 ;  2  Hem. 

6  M.  262;  71  E.  R.  464;  4  De  G.,  J.  &  S.  484;  46  E.  R.  1006;  In  re 
Goldsmid,  Mocatta  v.  A.-G.,  1889,  34  Sol.  J.  63;  W.  N.  (89)  184.  Sv, 
qua  "  establish,"  Hartshorne  v.  Nicholson,  1858,  27  L.  J.  Ch.  810 ;  26  Beav. 
58 ;  53  E.  R.  818 ;  Provide.  Vf.  Jarm.  189,  206).  But  a  bequest  "  to 
found  a  charitable  endowment "  is  good  {Salusbury  v.  Denton,  26  L.  J.  Ch. 
851;  3  Kay  &  J.  529;  69  E.  R.  1219;  Endow;  Erect);  and  so  is  a 
bequest  for  "  supporting  or  founding  "  ragged  schools  in  a  parish  where 
such  a  school  already  exists  {In  re  Hedgman,  Morley  v.  Groxon,  1870, 
8  Ch.  D.  156 ;  V.  Support). 

FREEHOLD.— "' ^reg^o/c?.'  Here  (Litt.  s.  57)  it  appeareth  that 
tenant  in  fee,  tenant  in  taile,  and  tenant  for  life,  are  said  to  have  a 
frank-tenement,  a  freehold,  so  called  because  it  doth  distinguish  it  from 
termes  of  yeares,  chattels  upon  incertaine  interests,  lands  in  villenage, 
or  customary  or  copyhold  lands"  (Co.  Litt.  435). 

A  devise  of  the  testator's  "  freehold  estates  "  will  pass  leases  for  lives 
{WatUns  V.  Lea,  6  Ves.  636 ;  31  E.  R.  1232 ;  Fitzroy  v.  Howard,  3  Russ. 
225 ;  7  L.  J.  0.  S.  Ch.  16 ;  38  E.  R.  561). 

Blackstone  says  (2  Com.,  104),  "Such  an  estate,  and  no  other,  as 
requires  actual  possession  of  the  land  is,  legally  speaking,  freehold ; "  but 
"  an  estate  of  freehold  may,  according  to  our  modern  ideas,  be  in  posses- 
sion, remainder,  or  reversion  "  {n.  Watkins  on  Conveyancing,  8th  ed.,  63). 

Butler  {n.  1  Co.  Litt.  266 &)  says:  "The  word  freehold  is  now  gener- 
ally used  to  denote  an  estate  for  life,  in  opposition  to  an  estate  of 
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inheritance."  In  olden  times  "  the  word  freehold  always  imported  the 
whole  estate  of  the  feudatory,  but  varied  as  that  varied"  {ibid.).  When 
more  than  an  estate  for  life  is  intended,  "  it  is  now  more  accurate  to  say, 
'  freehold  and  inheritance ' "  {n.  Watkins  on  Conveyancing,  8th  ed.,  64). 
V.  Inheritance. 

The  use  of  the  word  "  freehold  "  in  connection  with  land,  imports  its 
amplest  and  most  complete  enjoyment  {Sowerhy  v.  Smith,  43  L.  J.  C.  P. 
293,  296;  L.  E.  9  C.  P.  531,  532,  537;  Devonshire  v.  O'Connor,  59 
L.  J.  Q.  B.  206  ;  24  Q.  B.  D.  468.  Vf.  Greathead  v.  Morley,  10  L.  J.  C.  P. 
246 ;  3  M.  &  G.  139 ;  Bruce  v.  Helliwell,  29  L.  J.  Ex.  297 ;  5  H.  &  K 
620). 

Devise  of  "  my  property,  whether  freehold  or  personal,  wheresoever 
situate,"  comprises  copyholds,  "  freehold  "  being  construed  "  real "  {Reeves 
V.  Baker,  1854,  23  L.  J.  Ch.  599 ;  18  Beav.  372 ;  52  E.  R.  147) ;  but  a 
devise  of  "  all  my  freehold  estate  and  effects  wheresoever  situate,"  will 
not  comprise  copyholds  {In  re  Ballard,  22  W.  R.  433). 

So  leaseholds  will  pass  under  a  devise  of  "  freeholds  "  where  there 
are  no  freeholds  (Jarm.  348,  628) ;  and  when  "  freehold  "  is  shown  to  be 
a  misdescription  it  will  be  rejected  {ibid.  742 ;  V.  Farm).  Vf.  Watson, 
%,  1361. 

Vh.  Early  v.  Rathhonc,  1888,  57  L.  J.  Ch.  652 ;  58  L.  T.  517. 

FREELY. — A  devise  of  property  to  be  "freely"  enjoyed,  probably, 
means  free  from  incumbrances  and  (when  the  devise  is  for  life)  free 
from  impeachment  of  waste  {Goodright  d.  Dreivry  v.  Barron,  1809, 
11  East,  220).  But  where  the  testator  had,  by  liis  will,  charged  the 
estate,  it  was  held  that  a  devise  of  it  "  freely  "  to  be  enjoyed  could  not 
mean  free  from  incumbrances,  and  must  mean  free  from  all  limitations, 
and  therefore,  that  the  devise  passed  the  fee  (Loveacres  v.  Blight,  1775, 
1  Cowp.  357). 

FRIENDS  AND  RELATIONS.— A  power  to  appoint  amongst "  rela- 
tions and  friends,"  or  "  relations  or  friends,"  is  the  same  as  one  to  Rela- 
tions {Gower  v.  Mainwaring,  1750,  2  Ves.  Sen.  87, 110 ;  28  E.  R.  57,  72 ; 
Sug.  Pow.,  654 ;  In  re  Caplin,  1865,  34  L.  J.  Ch.  578 ;  2  Drew.  &  Sm.  527  ; 
62  E.  R.  720). 

"  The  next  and  most  faithful  friends  "  to  whom  administration  is  to 
be  granted,  31  Edw.  iii.  st.  1,  c.  11,  means  "  next-of-blood "  {Hersloe's 
Case,  1599-1600,  9  Rep.  39&;  77  E.  R.  784);  and  property  directed  by 
will  to  "  revert "  to  "  my  friends  "  will  go  to  the  testator's  kindred — his 
heir-at-law  qud  realty  or  next-of-kin  qud  personalty  {Coogan  v.  Hayden, 
4  L.  R.  Ir.  585).  In  that  case.  Dowse,  B.,  citing  Schmidt's  Shakespeare 
Lexicon,  p.  456,  said,  "  friends "  is  sometimes  used  for  "  near  relations, 
particularly  parents." 

FROM. — A  bequest  to  a  class  "  from  S.  downwards,"  includes  S.  {Lett 
V.  Osborne,  1882,  51  L.  J.  Ch.  910). 

FROM  AND  AFTER.— The  expression  "  from  and  after  the  death  " 
is  "  generally  regarded  as  being  equivalent  merely  to  '  remainder ' " 
(Jarm.  763,  774,  commenting  on  Andrew  v.  Andrew,  1875,  45  L.  J.  Ch. 
232;  1  Ch.  D.  410;  Vf  Jull  v.  Jacobs,  1876,  3  Ch.  D.  703,  713;  Fergu- 
son V.  Ferguson,  1885,  17  L.  R.  Ir.  560;  In  re  Jobson,  1889,  59  L.  J.  Ch. 
245  ;  44  Ch.  D.  154). 

"  From  and  after "  death,  was  controlled  by  context  in  Rhodes  v. 
Rhodes,  1882,  51  L.  J.  P.  C.  53 ;  7  App.  Cas.  192. 

FULL  POSSESSION.— r.  In  re  Sandford,  [1901]  1  Ch.  939;  70 
L.  J.  Ch.  591. 
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FULL  SALAEIES.— A  bequest  to  employees  of  "  full  salaries  "  for 
a  stated  period,  means  that  the  salaries  are  to  be  calculated  free  from 
incidental  deductions,  either  by  custom  of  trade  or  illness  or  anything 
of  that  sort,  but  does  not  exempt  the  legatee  from  legacy  duty  {per 
North,  J.,  In  re  Marcus,  1887,  56  L.  J.  Ch.  830 ;  57  L.  T.  399). 

FUNDS.—"  The  Funds,"  or  "  Government  Funds,"  or  "  The  Public 
Funds  "  (which  expressions  are  synonymous,  ^er  Lord  Gran  worth,  ^lingshy 
V.  Grainger,  1859,  7  H.  L.  Ga.  280;  28  L.  J.  Gh.  617),  generally  means 
funded  securities  guaranteed  by  the  English  Government,  i.e.  consols, 
reduced  annuities,  long  annuities,  or  any  other  of  the  English  funds 
{Howard  v.  Kay,  1858,  27  L.  J.  Gh.  448 ;  Va.  In  re  Castlehow,  [1903] 
1  Gh.  352;  72  L.  J.  Gh.  211);  but  does  not  include  foreign  bonds 
guaranteed  by  England  {Burnie  v.  Getting,  1845,  2  Goll.  324),  nor  bank 
stock  {Slingsby  v.  Grainger,  1859,  8  De  G.,  M.  &  G.  385 ;  44  E.  E.  438 ; 
7  H.  L.  Ga.  273 ;  11  E.  R.  109 ;  28  L.  J.  Gh.  616),  nor  East  India  stock, 
under  3  &  4  Will  iv.  c.  85  {Brown  v.  Brown,  1858,  4  Kay  &  J.  704; 
70  E.  R.  292),  nor  even  unfunded  exchequer  bills  {Johiison  v.  Dighy, 
1829,  8  L.  J.  O.  S.  Gh.  38) ;  unless  there  is  nothing  more  appropriate  to 
answer  the  bequest  {Mangin  v.  Mangin,  1852,  16  Beav.  300 ;  51  E.  R. 
794). 

As  to  Irish  Government  debentures,  V.  Ridge  v.  Newton,  2  Dr.  & 
War.  239. 

"  Foreign  funds  "  means  securities  for  which  the  faith  of  a  foreign 
Government  is  directly  pledged  {Ellis  v.  Eden,  1857,  23  Beav.  543 ; 
26  L.  J.  Gh.  533 ;  53  E.  E.  213 ;  Cadett  v.  Earle,  1877,  5  Gh.  D.  710 ; 
46  L.  J.  Gh.  798);  but  scarcely  includes  the  bonds  of  an  undertaking 
— e.g.  a  railway — which  are  to  be  paid  ofi['  by  a  sinking  fund  which 
is  guaranteed  by  a  foreign  Government  {In  re  Langdale,  1870,  L.  R. 
10  Eq.  39 ;  Va.  Ellis  v.  Eden,  supra).  V.  Foreign  Bonds  ;  Foreign 
Government. 

Vh.  Jarm.  725w. 

FUNERAL  EXPENSES.— What  are,  and  what  may  be  allowed  for, 
"  funeral  expenses ; "  V.  Wms.  Exs.,  835,  et  seq.  Mourning  is  not  a  legal 
funeral  expense  {Johnson  v.  Baker,  2  G.  &  P.  207). 

FURNITURE. — A  bequest  of  "  furniture  "  may  pass  pictures  {Cre- 
morne  v.  Antrobus,  5  Russ.  312;  7  L.  J.  0.  S.  Gh.  88;  38  E.  R.  1044; 
In  re  Londesborough,  cited  Vertu  :  Sv.  Macdonald's  Trustees  v.  Bain's 
Trustees,  cited  Household);  but  not  a  library  of  books  {Bridgman 
V.  Dove,  3  Atk.  202  ;  26  E.  R.  917 ;  Sv.  Ouseley  v.  Anstruther,  and  Hutch- 
inson V.  Smith,  cited  Household).  Generally  a  bequest  of  "  furniture  " 
means  the  same  as  one  of  "  household  furniture." 

A  bequest  of  "  all  the  furniture  and  other  personal  effects  belonging 
to  me,"  in  an  hotel  of  which  the  testator  was  a  yearly  tenant,  passed  the 
furniture  and  personal  effects  whether  used  for  the  business  or  for  the 
testator's  personal  use;  but  not  tenant's  fixtures  {In  re  Seton-Smith, 
[1902]  1  Gh.  717 ;  71  L.  J.  Gh.  386,  following,  qud  the  fixtures,  Finney 
V.  Grice,  48  L.  J.*  Gh.  247;  10  Gh.  D.  13);  cp.  Binder  v.  Binder,  cited 
Effects. 

"  No  doubt,  plate  may  pass  under  '  furniture ' "  {per  Stuart,  V.-G, 
Wilkins  v.  Jodrell,  11  W.  R.  588) ;  but  that  case  held  that  if  the  bequest 
be  of  furniture  in  a  particular  house,  it  will  not  pass  plate  which  is 
sometimes  there  and  sometimes  elsewhere,  for  such  a  bequest  connotes 
furniture  permanently  in  the  house. 

A  bequest  of  a  leasehold  public-house,  with  its  "  goodwill,  and  fix- 
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tures,  furniture,  and  fittings,"  will  not  pass  the  stock-in-trade  {In  re 
Presley,  92  Law  Times  Journal,  391). 

V.  Household;  Goods  and  Chattels. 

FUETHER— In  Doe  d.  Wickham  v.  Turner  (1823,  2  Dow.  &  Ry. 
398)  the  will  was  in  the  following  words : — "  I  give  unto  H.  W.  a  mes- 
suage or  tenement  now  in  the  possession  of  W.  Item,  I  give  further 
unto  my  nephew  H.  W.  half  part  of  my  garden,  and  £100  stock  in  the 
4  per  cent,  bank  annuities;  I  give,  further,  my  yard,  stables,  cowhouse, 
and  all  other  outhouses  in  the  said  yard,  my  sister  M.  W.  to  have  the 
interest  and  profits  during  her  natural  life ; "  and  the  Court  read  in  the 
words  " to  him "  after  the  second  "further"  so  that  H.  W.  was  held 
entitled  to  the  yard,  etc.     Vh.  Jarm.  455. 

"  To  further  : "  a  testamentary  gift  "  to  further  "  the  teaching  of  cer- 
tain doctrines,  does  not  offend  against  the  Mortmain  Act  {In  re  Moseley, 
1888,  4  T.  L.  R  301). 

GENERAL  MANNER — "Any  bequest  of  personal  property  de- 
scribed in  a  general  manner  "  (s.  27,  Wills  Act,  1837) ;  a  bequest  of  "  all 
my  personal  estate,"  or  of  general  pecuniary  legacies,  comes  within  these 
words  {Hawthorn  v.  Shedden,  1856,  25  L.  J.  Ch.  833 ;  3  Sm.  &  G.  303 ; 
65  E.  R  665 ;  Wilday  v.  Barnett,  1868,  L.  R.  6  Eq.  193  ;  In  re  Wilkinson, 
1869,  L.  R  8  Eq.  487;  L.  R  4  Ch.  587;  Sv.  Hurlstone  v.  Ashton,  1865, 
11  Jur.  N.  S.  725);  or  even  a  direction  to  pay  debts  may  be  within 
them  {A.-G.  v.  Braekenbury,  1863,  32  L.  J.  Ex.  108 ;  1  H.  &  C.  782 ; 
Laingy.  Cowan,  1857,  24  Beav.  112;  53  E.  R  300).  Vf  Jarm.  635 
et  seq. ;  General  Powee. 

GENERAL  POWER. — A  general  testamentary  gift  includes  pro- 
perty which  the  testator  "  may  have  power  to  appoint  in  any  manner  he 
may  think  proper  ;  "  in  other  words,  it  includes  property  over  which  he 
has  a  general  power  of  appointment  (s.  27,  Wills  Act,  1837).  This 
"  applies  to  powers  which  are  unlimited  in  their  objects "  (Sug.  Pow., 
307) ;  and,  therefore,  a  power  to  appoint  amongst  a  class,  though  it  be 
of  children  {Cloves  \.  Awdry,  1850,  12  Beav.  604;  50  E.  R  1199;  Pidge- 
ley  V.  Pidgeley,  1844,  1  Coll.  255 ;  Elliott  v.  Elliott,  1846,  15  Sim.  321 ; 
15  L.  J.  Ch.  393;  60  E.  R.  642;  74  R  R.  88;  Hawthorn  v.  Sheddm, 
cited  General  Manner),  or  a  power  from  the  benefit  of  taking  under 
which  some  person  is  excluded  {In  re  Byron,  [1891]  3  Ch.  474;  nom.  In 
re  Rey7iolds,  1891,  60  L.  J.  Ch.  807),  is  not  within  the  section.  But  it 
has  been  said  that  the  wide  generality  of  "  any  manner  "  does  not  relate 
"  to  the  mode  in  which  the  power  is  to  be  exercised  "  (Jarm.  636) ;  but 
this  seems  too  broadly  stated,  for  though  it  has  been  held  that  if  the 
scope  of  the  power  is  general  it  is  not  less  a  general  power  within  the 
section  because  of  being  exercisable  by  will  only  {Hawthorn  v.  Shedden, 
supra;  Lefevre  v.  Freeland,  1857,  24  Beav.  403;  53  E.  R.  413;  In  re 
Poivell,  1869,  39  L.  J.  Ch.  188),  yet,  on  the  other  hand,  if  the  power  pre- 
scribes that  in  executing  it,  it  is  to  be  "  expressly  referred  to  "  it  is  not 
within  the  section  {In  re  Phillips,  1889, 58  L.  J.  Ch.  448 ;  41  Ch.  D.  417 ; 
Phillips  V.  Cayley,  1889,  59  L.  J.  Ch.  177 ;  43  Ch.  D.  222 ;  In  re  Water- 
house,  cited  Expressly  Refer).     Vf.  Supplement  to  Stroud,  Jud.  Diet. 

GODLY  LEARNING.— In  a  deed  made  in  1549,  a  trust  for  the  pro- 
motion of  "  godly  learning  "  means  that  the  instruction  to  be  given  is 
to  be  in  conformity  with  the  doctrines  of  the  Church  of  England  as  by 
law  established  {In  re  Ilminster  Schools,  1858,  2  De  G.  &  J.  535 ;  44 
E.  R  1097  ;  nom.  Bakery.  Lee,  1860,  30  L.  J.  Ch.  625 ;  8  H.  L.  Ca.  495 ; 
HE.  R  522). 
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"  If  land  or  money  be  given  for  maintaining  '  the  worship  of  God ' 
(A.-G.  V.  Pearson,  1817,  3  Mer.  409;  36  E.  E.  135  ;  17  K  E.  100),  or 
the  promotion  of  'godly  learning'  {In  re  Ilminster  Schools,  supra),  and 
nothing  more  is  said,  the  Court  will  execute  the  trust  in  favour  of 
the  established  form  of  religion ;  and  dissenters  cannot  be  appointed 
trustees  "  (Lewin,  618,  citing  In  re  Stafford  Charities,  1857,  25  Beav. 
28;  27  L.  J.  Oh.  381;  53  E.  E.  546;  In  re  Ilminster  Schools,  supra; 
A.-G.  V.  Clifton,  1863,  32  Beav.  596  ;  55  E.  E.  234).  It  was,  however, 
held  in  the  lastly  cited  case,  that  the  instruction  was  open  to  scholars 
of  every  denomination, 

GODLY  PEEACHEES.— A  bequest  to  "  godly  preachers  of  Ohrist's 
Holy  Gospel "  may  be  explained  by  parol  {Shore  v.  Wilson,  1842,  9  01. 

6  Fin.  355;  8  E.  E.  450;  57  E.  E.  2;  11  Sim.  592;  59  E.  E.  1002; 

7  Jur.  781). 

GOOD. — ^A  bequest  for  the  "  good  "  of  a  place  is  a  valid  charitable 
bequest  {A.-G.  v.  Lonsdale,  1827,  1  Sim.  105 ;  57  E.  E.  518 ;  27  E.  E. 
176 ;   Va.  A.-G.  v.  Webster,  1875,  L.  E.  20  Eq.  483). 

GOODS. — "  If  one  devise  to  J.  S.  all  his  '  goods  '  or  all  his  '  chattels,' 
by  either  of  these  is  devised  as  much  as  by  both  of  them  "  {Touch.  447). 
Eelying  chiefly  on  the  word  "  goods,"  and  there  being  no  other  residuary 
gift.  Wood,  V.-C,  held  that  the  whole  of  the  residuary  personal  estate 
passed  under  a  bequest  of  household  furniture,  goods,  ready  money, 
debts,  and  securities  {Avison  v.  Simson,  1859,  John.  43 ;  70  E.  E.  332). 
Vf  Goods  and  Chattels. 

GOODS  AND  CHATTELS.— These  words  are  synonymous  (Wms. 
R.  P.,  Introd.  Chap.).  A  bequest  of  all  testator's  "  goods  and  chattels  " 
"  doth  pass  all  his  estate,  active  and  passive  (except  land  of  inheritance 
and  freehold  estates  and  such  things  as  depend  thereon),  as  leases  for 
years,  gold,  silver,  plate,  household  stuff,  cattle,  corn,  debts,  and  the 
like  ;  and  if  one  devise  to  J.  S.  all  his  *  goods '  or  all  his  '  chattels,'  by 
either  of  these  is  devised  as  much  as  by  both  of  them  "  {Touch.  447). 
But  in  such  a  connection  as  a  bequest  of  "fiirniture,  goods,  and  chattels," 
the  latter  words  would  pass  only  such  things  as  are  ejusdem  generis  with 
"  furniture,"  and  would  not  include  jewellery,  guns,  tricycles,  and  scien- 
tific instruments  {Manton  v.  Tabois,  1885,  54  L.  J.  Ch.  1008 ;  30  Ch.  D. 
92),  still  less  a  sum  of  money  {Gibbs  v.  Lawrence,  1860,  30  L.  J.  Ch.  170 ; 
Vf.  Lamphier  v.  Despard,  1842,  2  Dr.  &  War.  59 ;  59  E.  E.  641  ;  Timewell 
V.  Perkins,  1740,  2  Atk.  103 ;  26  E.  E.  464 ;  Roberts  v.  Kussin,  2  Atk. 
112 ;  26  E.  E.  470 ;  Stuart  v.  Bute,  1804,  1813,  11  Ves.  656;  32  E.  E. 
1243 ;  8  E.  E.  266).  Growing  crops,  as  between  exor.  and  heir,  or 
between  exor.  and  remainderman,  and  in  most  other  respects,  are  looked 
upon  as  "  chattels "  (Wms.  Eocs.,  536,  537 ;  but  V.  the  obs.  of  Brett,  J., 
Brantom  v.  Griffits,  1876,  45  L.  J.  C.  P.  592).  Vf.  as  to  this  phrase  in 
wills,  Jarm.  713;  Wms.  Exs.,  927,  931. 

But  on  the  other  hand,   whilst  a  grant,  by  deed  inter  vivos,  of  all 
one's  "  goods  and  chattels  "  comprises,  generally  speaking,  such  property 
as  would  pass  by  a  similar  bequest  {Touch.  97),  yet  such  a  grant  does 
not  comprise  leases  for  years  {Portman  v.  Willis,  1595,  Cro.  Eliz.  386 
78  E.  E.  632 ;  and   V.  Harrison  v.  Blackburn,  1864,  34  L.  J.  C.  P.  109 
17  C.  B.  N.  S.  678,  qualifying  Ringer  v.  Cann,  1838,  7  L.  J.  Ex.  108 
3  Mee.  &  W.  343;  49  E.  E.  627);  nor  choses  in  action   {Touch.  98 
Addison  on  Torts,  522 ;  but  query  would  this  be  so,  now  that  choses  in 
action  are  assignable  ?      V.  note  to  p.  97,  6th  ed..  Touch.) ;  "  nor  things  of 
pleasure,  such  as  hawks,  hounds,  etc."  (Addison  on  Torts,  522).     This 
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last  negative  is  possibly  founded,  though  not  so  stated,  on  the  dictum 
at  p.  98,  Touch. ;  but  Termes  de  la  Ley  ("  Catals  ")  says  that  hawks  and 
hounds  are  not  accounted  "catals,"  "for  they  are  ferae  naturae." 

Equally  under  deed  or  will,  "  goods  and  chattels "  would  pass 
property  whether  held  in  severalty  or  in  common  {Touch.  98). 

Though  the  Touchstone  says  that  "debts"  pass  by  a  bequest  of 
"goods  and  chattels,"  yet  Vli.  Hertford  v.  Lowther,  1843,  7  Beav.  1 ;  13 
L.  J.  Ch.  41 ;  49  E.  E.  962  ;  64  K.  K.  1,  and  cases  cited  in  the  judgment. 
"  Choses  in  action  were  held  to  be  included  in  the  expression  '  goods  and 
chattels '  in  all  the  Bankruptcy  Acts  from  the  time  of  James  i.  down- 
wards" (per  Lindley,  L.J,,  Colonial  Bank  v.  Wliinney,  1885,  55  L.  J.  Ch. 
590,  a  statement  not  affected  by  the  reversal  of  the  judgment  in  that 
case  by  the  House  of  Lords,  1886,  56  ibid.  43 ;  11  App.  Cas.  426);  but 
the  same  expression  in  13  Eliz.  c.  5,  s.  1,  did  not  include  choses  in 
action  {Dundas  v.  Dutens,  1790,  1  Ves.  Jun.  196  ;  30  E.  E.  298 ;  1  E.  E. 
112.     F.  1  &  2  Vict.  c.  110,  s.  12). 

V.  Chattels;  Household. 

GOSPEL. — A  bequest  "  for  the  spread  of  the  gospel "  is  a  good 
charity  (In  re  Lea,  1887,  56  L.  J.  Ch.  671 ;  34  Ch.  D.  528). 

GOVEENMENT.— A  legacy  to  "  Government "  for  the  public  benefit 
is  to  be  disposed  of  under  the  sign  manual  of  the  Crown  (Newland.  v. 
A.-G.,  1809,  3  Mer.  684 ;  36  E.  E.  262  ;  Wms.  LJxs.,  902). 

GOVEENMENT  SECUEITIES.— Where  a  trust  authorised  invest- 
ments "  in  the  purchase  of  Government  or  East  India  stocks  or  funds, 
exchequer  bills,  or  any  other  easily  convertible  securities,"  the  word 
"  Government "  does  not  necessarily  mean  the  British  Government 
(per  Jessel,  M.E.,  Sykes  v.  Beadon,  1879,  48  L.  J.  Ch.  530;  11  Ch.  D. 
170).  But  a  bequest  of  "  Government  stock  or  securities "  will  not 
include  Indian  Government,  or  Colonial,  securities  (In  re  Hamilton, 
1889,  34  Sol.  J.  251 ;  6  T.  L.  E.  173) ;  and,  probably,  the  power  to 
invest  on  "  Government  securities,"  in  the  will  of  an  Englishman,  means 
the  securities  of  the  British  Government  (per  Byrne,  J.,  In  re  Castlehow, 
[1903]  1  Ch.  352;  72  L.  J.  Ch.  211). 

"  Government  security  "  does  not  apply  to  exchequer  bills  (Ex  parte 
Chaplin,  1839,  3  Y.  &  C.  397;  Knott  v.  Cottee,  1852,  16  Beav.  77;  16 
Jur.  752;  51  E.  E.  705;  Vf  Matthews  v.  Brise,  1843,  6  Beav.  239;  12 
L.  J.  Ch.  263;  49  E.  E.  917);  but  the  contrary  was  held  in  Ex  parte 
S.-E.  Ely.  (1845,  9  Jur.  650).     Vh.  Lewin,  349 ;  Watson,  Eq.,  1326. 

V.  Funds  ;  Foreign  Government  ;  cp.  Public  Securities. 

GEANDCHILD. — Notwithstanding  the  opinion  of  Lord  Northington 
to  the  contrary  (Hussey  v.  Berkley,  2  Eden,  196;  28  E.  E.  872),  it  seems 
now  settled  that  .^-rm^-grandchildren  are  not  included  in  the  word 
"  grand-children  "  (Orford  v.  Churchill,  1814,  3  Ves.  &  Bea.  59,  stated 
and  commented  on,  Wms.  Exs.,  859;  Va.  Arnold  v.  Congreve,  1830, 
1  Ey.  &  M.  209 ;  31  E.  E.  106  ;  Sv.  Strutt  v.  Finch,  1829,  7  L.  J.  0.  S. 
Ch.  176).  A  grandchild  hy  marriage  is  not  within  the  word  (Hussey 
V.  Berkley,  supra). 

On  a  context,  an  illegitimate  grandchild  may  take  under  a  gift  to 
"  grandchildren  "  (In  re  Kiddle,  53  W.  E.  616 ;  92  L.  T.  724) ;   Vf  Child. 

GEEAT  BEITAIN.— A  bequest  for  "  the  benefit  and  advantage  of 
my  beloved  country.  Great  Britain,"  is  a  good  charity  (Nightingale  v. 
Goulhourn,  1847,  16  L.  J.  Ch.  270 ;  17  L.  J.  Ch.  296). 

GEOUND  EENT. — "By  the  expression  'ground  rent,'  if  unex- 
plained, is  to   be  understood  a  rent  less  than  the  rack-rent  of  the 
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premises ;  its  proper  meaning  is  the  rent  at  which  land  is  let  for  the 
purpose  of  improvement  by  building  {Stewart  v.  Alliston,  1815,  1  Mer. 
26 ;  35  E.  R  587 ;  15  E.  R  81 ;  Sv.  Bartlett  v.  Salmon,  1855,  6  De  G., 
M.  &  G.  33;  43  E.  R  1142;  and  Vf.  Lecoy  v.  Mogford,  1856,  2  Jur. 
N.  S.  1084;  4  W.  R  805);  but  the  expression  is  very  carelessly  used" 
(Dart,  135 ;  V.  Evans  v.  RoUns,  1862,  1  H.  &  C.  302 ;  2  iUd.  410  ; 
31  L.  J.  Ex.  465;  33  ibid.  68;  Langford  v.  Sdmes,  3  Kay  &  J. 
220). 

By  a  devise  of  "  ground  rent,"  "  not  only  the  rent,  but  the  reversion 
will  pass  "  (Jarm.  741). 

By  a  devise  of  "  copyhold  ground  rent,"  a  copyhold  estate  held  to  pass 
{Walker  v.  Shore,  1815,  19  Ves.  387 ;  34  E.  R  561). 

By  a  bequest  of  "  leasehold  ground  rent,"  not  only  the  reserved  rent, 
but  also  the  reversionary  leasehold  interest,  held  to  pass  {Kaye  v.  Laxon, 
1780,  1  Bro.  C.  C.  76 ;  28  E.  R  995). 

HANDSOME  GKATUITY.— A  request  by  a  testator  that  a  "  hand- 
some gratuity"  should  be  given  his  executor,  is  void  for  uncertainty 
{Juhher  V.  Juhher,  1839,  9  Sim.  503 ;  59  E.  E.  452 ;  47  R  R  291). 

But  a  promise  to  make  a  "  handsome  present "  for  services  rendered 
is  evidence  on  which  the  promisee  may  recover  reasonable  recompense 
for  those  services  {Jewry  v.  Busk,  1814,  5  Taunt.  302). 

HAVE.—  V.  this  Encyc.  tit.  Have. 

HAVING. — The  words  "  die  without  having  issue  "  are  equivalent  to 
Die  without  Issue  {Lees  Case,  1584,  1  Leon.  385 ;  74  E.  E.  260 ;  Cole 
v.  Gohle,  1853,  22  L.  J.  C.  R  148;  13  C.  B.  445;  Eastwood  v.  Lockwood 
1867,  36  L.  J.  Ch.  573 ;  L.  R  3  Eq.  487).     Cp.  Leaving. 

HEIE  under  this  my  will — Construed  as  the  residuary  legatee  {Rose 
V.  Rose,  1810,  17  Ves.  347 ;  34  E.  E.  134).  V.  Thomason  v.  Moses,  1842, 
5  Beav.  77 ;  49  E.  E.  506 ;  59  R  R  421. 

HEIES ;  HEIE. — The  word  "  heir "  means  the  person  born  or 
begotten  in  wedlock,  of  human  shape,  in  allegiance  to  the  Crown,  and 
who,  according  to  the  English  canons  of  descent,  is  entitled  to  the 
undevised  freehold  estates  of  inheritance  of  a  deceased  person  (Co.  Litt. 
75,  8&;  2  Black.  Com.,  246-251).  For  the  canons  of  descent  relating 
to  persons  dying  before  Jan.  1,  1834,  V.  2  Black.  Com.,  ch.  14 ;  and 
relating  to  persons  dying  since  that  date,  F.  3  &  4  Will  iv.  c.  106 
(Inheritance  Act,  1833),  and  Wms.  R.  P.,  ch.  9.  The  tenures  by  Gavel- 
kind (Litt.  s.  210;  Co.  Litt.  140a;  2  Black.  Com.,  84;  Wms.  R.  P.,  58, 
59)  and  Borough  English  (Litt.  s.  211 ;  Co.  Litt.  1405 ;  2  Black.  Com-.,  83 ; 
Wms.  R.  P.,  60)  are  exceptions  as  regards  the  descent  of  freehold  estates. 
Copyhold  estates  descend  to  the  person  who  is  heir  according  to  the 
particular  custom  of  the  manor  (Litt.  ss.  73,  77 ;  2  Black.  Com.,  97 ; 
Wms.  R.  P.,  448). 

So  if,  by  will,  a  person  be  appointed  or  recognised  as  "  heir  "  to  the 
testator,  that  will  amount  to  a  devise  in  fee  of  testator's  undisposed  of 
realty.     V.  Acknowledge. 

Where  a  devise  is  made  of  property  held  in  Gavelkind,  or  according 
to  Borough  English,  or  of  copyholds,  to  A.  for  life,  with  remainder  to  the 
"  right  heirs  "  of  A.  (when  words  of  purchase),  or  to  the  "  heirs  "  of  A.  (by 
words  of  purchase),  the  heir  at  common  law  will  take  {In  re  Garland,  1878, 
47  L.  J.  Ch.  711 ;  9  Ch.  D.  213 ;  Sladenv.  Sladen,  1862,  31  L.  J.  Ch.  775  ; 
2  John.  &  H.  369 ;  70  E.  E.  1100 ;  Co.  Litt.  10a,  and  Hargrave's  7i.  (4) 
thereon;  Va.  De  Beauvoir  v.  De  Beauvoir,  1846,  15  Sim.  163;  60  E.  R 
579 ;  15  L.  J.  Ch.  305 ;  3  H.  L.  Ca.  524 ;  10  E.  R  206 ;  Jarm.  920  et  seq. ; 
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Watson,  Eq.,  1373).  But  if  the  phras?  "  heirs  "  be  one  of  limitation,  then 
the  heir  according  to  the  pecuHar  tenure  will  take  (Co.  Litt.  10  a,  and 
Hargrave's  n.  (3)  thereon;  Co.  Litt.  27a;  J)oe  d.  Eustace  v.  Easley,  1835, 
4  L.  J.  Ex.  87 ;  1  C.  M.  &  E.  823). 

"  Heirs "  is,  primd  facie,  a  word  of  limitation,  so  that  a  devise  or 
conveyance  of  realty  to  "  A.  and  his  heirs "  merely  limits  and  defines 
the  estate  that  is  taken  by  A.  but  gives  no  indefeasiWe  interest  to  his 
heirs  (Wms.  B.  P.,  145-147;  Watson,  Eq.,  199,  1317  et  seq.).  The  rule 
(which  is  a  rule  of  law,  and  not  a  mere  rule  of  construction,  Van 
Grutten  v,  Eoxivell,  infra),  namely,  the  well-known  Bute  in  Sh?ll^y's  Case 
(1  Eep.  94 ;  76  E.  K.  206 ;  for  a  defence  of  which,  V.  judgment  of  Earl 
Cairns,  Bowen  v.  Lewis,  1884,  54  L.  J.  Q.  B.  63,  64 ;  9  App.  Cas.  390),  is 
probably  the  most  conspicuous  example  of  the  application  of  this  prin- 
ciple, laying  down,  as  it  does,  the  proposition  that,  when  A.  takt-s  an 
estate  of  freehold,  and,  by  the  same  document,  an  estate  is  limited, 
either  mediately  or  immediately,  to  his  heirs  in  fee  or  in  tail,  the  word 
"  heirs  "  merely  limits  the  estate  of  A.,  which  he  can  dispose  of  by  the 
appointed  means,  to  the  exclusion  of  his  heirs,  who  can  only  take  {is 
heirs  in  the  event  of  A.  making  no  effectual  disposition  of  the  property 
(Wms.  B.  P.,  338,  342).  But  the  first  estate  of  freehold  must  be  of  the 
same  quality  as  the  limitation,  i.e.  both  must  be  legal  or  both  equitable ; 
otherwise  Shelley's  Case  will  not  apply  {per  Turner,  L. J.,  In  re  Wynch, 
1854,  23  L.  J.  Ch.  930 ;  5  De  G.,  M.  &  G.  188 ;  43  E.  K.  842 ;  and  V. 
obs.  of  Cranworth,  L.C.,  therein) ;  and  in  a  will  (even  where  the  first 
estate  and  the  limitation  are  alike  in  quality)  the  context  may  control 
"  heirs  "  to  be  read  as  a  word  of  purchase,  and  then  Shelley's  Case  would 
not  apply  {Jordan  v.  Adams,  1860,  29  L.  J.  C.  P.  180 ;  30  ibid.  161 ; 
6  C.  B.  N.  S.  748).  For  a  collection  and  statement  of  the  cases  in  which 
the  rule  in  Shelley's  Case  has  been  applied,  V.  judgment  of  Lindley,  L.J., 
Evans  v.  Evans,  [1892]  2  Ch.  173 ;  61  L.  J.  Ch.  456 ;  and  for  its  origin 
and  history,  V.  judgment  of  Lord  Macnaghten,  Van  Grutten  v.  Foxwdl, 
[1897]  A.  C.  658 ;  66  L.  J.  Q.  B.  745 ;  and  for  a  neat  statement  of  the 
rule,  V.  Goodeve,  Beal  Pro.,  5th  ed.,  222  et  seq.,  and  for  an  elaborate 
discussion  of  it,  V.  Jarm.  ch.  36 ;  Watson,  Eq.,  217-221. 

"  There  is  no  case  which  establishes  that  you  may  not  apply  the  rule 
in  Shelley's  Case  to  a  gift  of  personalty  "  {per  Bacon,  V.-G,  Comfort  v.  Brown, 
1878,  48  L.  J.  Ch.  318;  10  Ch.  D.  146) ;  in  that  case  a  blended  gift  of  free- 
holds and  leaseholds  was  made  to  A.  for  life,  to  remainders  (which  failed), 
and  on  their  failure  to  "  the  right  heirs  of  A.  for  ever,"  and  it  was  held 
that  A.  took  an  absolute  interest  in  the  leaseholds  as  well  as  the 
freeholds. 

When  the  words  are  to  "  A.  and  his  heir  "  (in  the  singular  number), 
the  heir  would  probably  take  by  purchase  as  persona  designata,  and 
that  construction  would  be  conclusively  established  if  the  words  were 
followed  by  a  limitation  to  the  heirs  of  the  heir  {Greaves  v.  Simpson, 
1864,  33  L.  J.  Ch.  641). 

Vf  as  to  words  under  which  the  "  heir  "  would  take  as  purchaser, 
2  Jarm.  ch.  28 ;  Va.  as  to  the  use  of  "  heir  "  (in  the  singular),  Watson, 
Eq.,  200,  208. 

A  grant  to  A.  "  and  his  heir,"  in  the  singular  number,  gives  only  a 
life  estate  (Co.  Litt.  8 1;  Touch.,  106). 

When  the  word  "  heirs  "  is  found  in  conjunction  with  words  of  pro- 
creation, defining  the  class  of  heirs,  e.g.  "  to  A.  and  the  heirs  of  his 
body,"  this  will  create  an  entail  in  the  person  whose  heirs  are  referred 
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to  (Litt.  88.  14-34,  and  Coke  thereon;  2  Black.  Com.,  113-115).  In  deeds 
(prior  to  the  Con  v.  &  L.  P.  Act,  1881)  there  could  be  no  entail  unless 
there  were  a  designation  of  the  body  or  bodies  out  of  whom  the  heirs 
were  to  issue  (Litt.  s.  31 ;  2  Black.  Com.,  115);  but  by  sec.  51  of  that 
Act  it  will  be  sufficient,  in  deeds  executed  after  the  31st  Dec.  1881,  to 
create  an  entail  to  use  the  words  "  in  tail,"  "  in  tail  male,"  or  "  in  tail 
female,"  as  the  case  may  be.  In  ivills,  words  of  procreation  were  never 
absolutely  necessary,  the  intention  of  the  testator  being  regarded,  though 
technical  words  were  absent :  thus  a  devise  "  to  A.  and  his  heirs  male," 
or  to  "  A.  and  his  heirs  lawfully  begotten,"  would,  as  they  now  will,  create 
an  entail  (Co.  Litt.  27a;  2  Black.  Com.,  115;  for  a  collection  of  cases 
hereon,  V.  Jarm.  ch.  35-40 ;  Watson,  Eq.,  207,  1371  et  seq. ;  Va.  Nanfan 
V.  Legh,  1816,  7  Taunt.  85;  17  R  R.  453;  Webb  v.  Hearing,  1615,  Cro. 
Jac.  415  ;  79  E.  R  355 ;  Mortimer  v.  Hartley,  1851,  20  L.  J.  Ex.  132). 
So  "  the  rule  is  established  that  if  a  testator  expresses  an  intention  that 
A.  shall  have  an  estate  for  life,  and  on  the  failure  of  the  heirs  of  the 
body  of  A.  the  estate  shall  go  over,  the  effect  is  that  an  estate  tail  is 
given  to  A.  by  necessary  implication,  as  otherwise  all  the  subsequent 
limitations  would  be  too  remote  "  {per  Lord  Blackburn,  Bowen  v.  Zewis, 
1884,  54  L.  J.  Q.  B.  69  ;  9  App.  Cas.  890,  citing  Boddy  v.  Fitzgerald,  1858, 
6  H.  L.  Ca.  823;  10  E.  R  1518;  Jesson  v.  Wright,,  1820,  2  Bli.  1; 
4  E.  R.  230 ;  21  R.  R  1 ;  Doe  v.  Gallini,  1833,  3  L.  J.  K.  B.  71 ;  5  Barn. 
&  Adol.  621 ;  39  R  R  580). 

"  Heirs,"  standing  alone,  may,  on  a  context,  be  construed  as  "  heirs 
of  the  body  "  (Doe  d.  Littledale  v.  Smeddle,  2  B.  &  Aid.  126  ;  In  re  Smith, 
27  L.  R  Ir.  121 ;  Hennessy  v.  Bray,  11  W.  R  1053 ;  In  re  Waugh,  [1903] 
1  Ch.  744;  72  L.  J.  Ch.  586). 

As  to  the  sometimes  difficult  question,  whether  the  person  forming 
the  stock  of  an  entail  is  to  take  an  estate  for  life,  or  in  tail,  V.  Cham- 
herlayn  v.  Chamberlayn,  1856,  6  El.  &  Bl.  625  ;  25  L.  J.  Q.  B.  187,  357 ; 
Towns  V.  Wentworth,  1858, 11  Moo.  R  C.  526 ;  14  E.  R  794 ;  31  L.  T.  0.  S. 
274;  Jordan  v.  Adams,  1859,  29  L.  J.  C.  R  180;  30  ibid.  161;  6 
C.  B.  K  S.  748 ;  Jenkins  v.  Clinton,  1858,  26  Beav.  108 ;  53  E.  R  837 ; 
nom.  Jenkins  v.  Hughes,  1862,  30  L.  J.  Ch.  870. 

Of  course  the  word  "  heirs  "  is  used  inappropriately  as  indicating  the 
successors  to  personal  property ;  and  when  so  used — when  used  as  a 
word  of  substitution — it  means  next-of-kin,  according  to  the  Statute 
of  Distributions  {Doody  v.  Higgins,  1856,  2  Kay  &  J.  729 ;  25  L.  J.  Ch. 
773 ;  27  L.  T.  O.  S.  281 ;  69  E.  R  976  ;  Low  v.  Smith,  1856,  25  L.  J.  Ch. 
503;  2  Jur.  K  S.  344;  Neilson  v.  Monro,  1879,  27  W.  R  936;  In  re 
Newton  s  Trusts,  1867,  37  L.  J.  Ch.  23;  L.  R  4  Eq.  171;  Stannard  v. 
Burt,  1883,  52  L.  J.  Ch.  355).  But,  like  the  use  of  the  word  "heir"  as 
regards  realty  {Greaves  v.  Simpson,  supra),  so  "heir,"  or  "heirs,"  as 
regards  personalty  may  be  used  as  a  designation ;  and  then  the  person 
answering  the  designation  will  take.  Thus,  where  there  was  a  bequest 
in  remainder  of  personalty,  coupled  with  a  devise  of  freehold,  copyhold, 
and  leasehold  property,  and  the  personalty  with  the  rest  was  to  go  to 
testator's  "own  right  heirs  for  ever"  {De  Beauvoir  v.  De  Beauvoir,  1846, 
15  L.  J.  Ch.  305 ;  15  Sim.  163 ;  60  E.  R  579 ;  3  H.  L.  Ca.  524;  10  E.  R 
206 ;  74  R  R.  54,  applied  in  Skinner  v.  GumUeton,  1903,  1  I.  R  36),  or 
"  to  heir-at-law  of  my  family"  {Tetlow  v.  Ashton,  1851,  20  L.  J.  Ch.  53); 
or  in  the  case  of  a  bequest  of  personalty  in  remainder  to  testator's 
"next  heir-at-law " (^0M%aiJe  V.  Clinch,  1858,  27  L.  J.  Ch.  651;  31  L.  T. 
O.  S.  263);  or  to  be  equally  divided  between  the  "heirs"  of  three 
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specified  persons  {In  re  Bootes,  1860,  29  L.  J.  Ch.  868 ;  1  Drew.  &  Sm. 
228 ;  62  E.  E.  366) ;  or  to  go  to  the  "  lawful  heir  or  heirs  "  of  the  tenant 
for  life  {Smith  v.  Butcher,  1878,  48  L.  J.  Ch.  136;  10  Ch.  D.  113)— in 
all  these  cases  the  heir-at-law  took  as  persona  designata.  But  cp.  In  re 
Russell,  1884,  53  L.  J.  Ch.  400 ;  Vf.  Wms.  Exs.,  868,  958 ;  Watson,  Eq., 
1373. 

And  on  this  principle  of  the  heir  taking  as  a  person  designated,  a 
bequest  of  personalty  "  to  A.  and  his  heirs  "  will  not  lapse  by  the  death 
of  A.  in  testator's  lifetime  (Wms.  Exs.,  867,  868,  959);  but,  semble,  this 
would  be  otherwise  as  regards  a  devise  of  realty  {Doe  d.  Turner  v.  Kett, 
4  T.  K.  601). 

In  Roberts  v.  Edivards  (1863,  33  L.  J.  Ch.  369 ;  33  Beav.  259 ;  55 
E.  K.  367)  "  heirs  "  in  a  bequest  of  personalty  was  read  as  "  children ; " 
Sv.  Smith  V.  Butcher,  supra. 

In  In  re  Walton  (1856,  25  L.  J.  Ch.  569 ;  8  De  G.,  M.  &  G.  173 ;  44 
E.  R  356),  where  there  was  a  gift  in  remainder  of  personalty  to 
children, "  or  their  heirs  or  assigns,"  the  latter  words  were  rejected  as  sur- 
plusage; but  in  Wingfield  v.  Wing  field  {1^1^,  47  L.  J.  Ch.  768  ;  9  Ch.  D. 
658),  a  mixed  gift  of  real  and  personal  property  in  remainder  to 
" brothers  and  sisters  then  living,  or  their  heirs"  was  read  distributively, 
so  as  to  mean  heirs-at-law  as  regards  the  realty  and  statutory  next-of- 
kin  (including  widows)  as  regards  the  personalty — a  construction  which 
was  followed  in  Keay  v.  Boulton{imZ,  54  L.  J.  Ch.  48 ;  25  Ch.  D.  212). 

A  bequest  of  personalty  in  terms  which,  if  applied  to  real  estate, 
would  create  an  entail,  vests  the  property  absolutely  in  the  first  taker 
(Wms.  Exs.,  867,  and  cases  there  cited;  Va.  In  re  Barker,  1883,  52  L.  J. 
Ch.  565;  In  re  Bowman,  [1895]  2  Ch.  348;  64  L.  J.  Ch.  567;  Scarsdale 
v.  Curzon,  1860,  29  L.  J.  Ch.  249 ;  1  John.  &  H.  40 ;  70  E.  R  653). 

In  like  manner,  if  "  heirs  "  be  used  in  connection  with  a  legacy  as 
merely  a  word  of  limitation,  the  legatee  takes  an  absolute  interest  {In 
re  Russell,  1884,  53  L.  J.  Ch.  400). 

As  to  when  there  is  a  resulting  trust  to  the  heir,  V.  Jarm.  ch.  18. 

V.  Heirs  of  the  body  ;  Next-of-kin  ;  Eee  Simple. 

HEIKS,  EXOKS.,  ADMOES.,  AND  ASSIGNS.— This  phrase  means 
all  persons  claiming  or  to  claim  under  the  person  to  whom  it  refers, 
whether  by  deed,  will,  or  otherwise ;  Vh.  Hatherley,  L.C.,  Pride  v.  Bubb, 
1871,  41  L.  J.  Ch.  109 ;  L.  R  7  Ch.  64. 

HEIES  OF  THE  BODY.— "' Heirs  of  the  body'  and  'issue'  are 
far  from  being  synonymous  expressions.  The  former  are  properly 
words  of  limitation,  whereas  the  latter  term  is  in  its  primary  sense  a 
word  of  purchase.  In  several  cases  the  Court  appears  to  have  ordered 
a  strict  settlement  from  the  use  of  the  term  'issue,'  where,  had  the 
expression  been  '  heirs  of  the  body,'  the  estate  would  probably  have  been 
construed  an  estate  tail "  (Lewin,  132,  133,  1078,  and  cases  there  cited). 
Vf.  Issue  ;  Heirs. 

HEEEDITAMENT.  — "The  word  'hereditament'  is  of  as  large 
extent  as  any  word,  for  whatsoever  may  be  inherited,  be  it  corporeal  or 
incorporeal,  real,  personal,  or  mixt,  is  a  hereditament "  {Touch.,  91 ;  a 
definition  almost  verbally  copied  from  Co.  Litt.  Qa ;  Vf.  Co.  Litt.  16ft, 
383ft,  h).  " '  Hereditament '  is  defined  in  the  text-books  of  authority 
to  signify  all  such  things,  whether  corporeal  or  incorporeal,  which  a 
man  may  have  to  him  and  his  heirs  by  way  of  inheritance,  and  which, 
if  they  be  not  otherwise  bequeathed,  come  to  him  who  is  next  of  blood, 
and  not  to  exors.  or  admors.  as  chattels  do  "  {per  Wilde,  C. J.,  Lloyd  v . 
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Jrnes,  1848,  17  L.  J.  C.  P.  206 ;  6  C.  B.  81).  "The  most  comprehensive 
words  of  description  applicable  to  real  estate  are  tenements  and  heredita- 
tnents ;  as  they  include  every  species  of  realty,  as  well  corporeal  as 
incorporeal"  (Jarm.  733),  e.g.  an  advowson  {Westfaling  v.  Westfaling, 
1746,  3  Atk.  460;  26  E.  E.  1064;  Crompton  v.  Jarratt,  1885,  54  L.  J. 
Ch.  1109;  30  Ch.  D.  298).  Vh.  Watson,  Eq.,  193;  Stroud,  Jw(^.  Diet, 
and  Supplement. 

Prior  to  the  Wills  Act,  1837,  a  devise  of  "  hereditaments, "  without 
words  of  limitation,  carried  only  an  estate  for  life  (Jarm.  1131). 

HEREIN;    HEREINAFTER.— "A   direction   in   a  will   that   the 
legacy  duty  on  the  legacies  '  herein '  given  shall  be  paid  out  of  the 
estate,  does  not  extend  to  legacies  given  by  codicil,  even  though  the 
codicil  is  directed  to  be  taken  as  part  of  the  will  {Early  v.  Benbow,  1846 
2  Coll.  355;   Va.  as  to  'herein,'  Radburn  v.  Jervis,  1841,  3  Beav.  450 
49  E.  R.  177;  52  R.  R.  183;  Fuller  v.  Hooper,  1750-51,  2  Ves.  242 
Jauncey  v.  A.-G.,  1861,  3  Gif.  308;  10  W.  R.  129;  5  L.  T.  374;  Sv.  In 
re  Towry,  41  Ch.  D,  82,  83,  85,  86).     Secus,  where  legacies  generally 
are  given  duty  free  {Byne  v.  Currey,  1834,  3  L.  J.  Ex.  177;  2  C.  &  M. 
603 ;  4  Tyrw.  478 ;   Va.  Williams  v.  Hughes,  1857,  27  L.  J.  Ch.  218 ;  24 
Beav.  474 ;  53  E.  R.  441) :  "  Jarm.  152%. 

"  Where  a  testator,  by  his  will,  charges  his  lands  with  the  payment 
of  the  legacies  '  hereinafter '  bequeathed,  the  charge  does  not  extend  to 
legacies  bequeathed  by  a  codicil"  (Jarm.  150,  151;  Edmunds  v.  Low, 
1857,  26  L.  J.  Ch.  432;  3  Kay  &  J.  318;  69  E.  R.  1130). 

HOME. — A  bequest  to  a  wife,  though  to  be  paid  to  her  soon  after 
the  testator's  decease  and  "  to  provide  a  suitable  home,"  has  no  priority 
over  other  legacies  if  the  estate  be  insufficient  to  pay  all  {In  re  Schweder, 
[1891]  3  Ch.  44;  60  L.  J.  Ch.  656). 

A  bequest  for  the  support  of  a  "  Home  of  Rest  for  Lady  Teachers," 
is  a  good  charity  {In  re  Estlin,  72  L.  J.  Ch.  687) ;  so,  of  a  bequest  to  the 
"Home  for  the  Homeless"  {In  re  Davis,  [1902]  1  Ch.  876;  71  L.  J.  Ch. 
459). 

HOSPITALITY.— A  gift  for  "hospitality  or  charity"  is  void  for 
uncertainty  {In  re  Hewitt,  53  L.  J.  Ch.  132;  In  re  Jarman,  47  L.  J.  Ch. 
675 ;  8  Ch.  D.  584). 

HOTCHPOT.— r.  this  Encyc.  tit.  Hotchpot;  In  re  Davy,  [1908] 
1  Ch.  61 ;  77  L.  J.  Ch.  67 ;  In  re  Poyser,  [1908]  1  Ch.  828 ;  77  L.  J. 
Ch.  482. 

HOUSE.  — " '  House,'  mese,  or  maison,  called  in  legall  Latine 
messuagium,  containeth  (as  hath  beene  said)  the  buildings,  curtelage, 
orchard,  and  garden  "  (Co.  Litt.  56a,  565 ;  in  the  margin  it  is  added, 
"  Six  acres  of  land  may  be  parcell  of  a  house  ").  "  By  the  grant  of  a 
messuage,  or  house,  messuagium,  the  orchard,  garden,  and  curtilage  doe 
passe ;  and  so  an  acre  or  more  may  passe  by  the  name  of  a  house  "  (Co. 
Litt.  5b).  To  this  passage  Mr.  Hargrave  has  the  following  note : — (1) 
"Contra  as  to  the  garden,  Keilw.  57;  Mo.  24;  Dal.  in  N.  Bendl.  29. 
But  see  acc.^os^,  56a  and  b,  Plowd.  171 ;  2  Co.  32;  2  Saund.  401 ;  S.  P. 
adj.  ace.  in  case  of  a  devise ;  3  Leon.  214,  and  Cro.  Eliz.  89.  See  ace.  2 
Cha.  Cas.  27.  See,  further,  Litt.  Rep.  6,  where  the  Court  held  that  the 
devise  of  a  messuage  was  not  sufficient  to  pass  two  acres  four  miles 
distant  from  the  messuage,  though  occupied  with  it.  In  Keilw.  57,  a 
difference  is  taken  between  messuage  and  domus ;  and  it  is  there  said 
that  messuage  extends  to  the  curtilage,  though  not  to  the  garden,  but 
that  domus  only  comprehends  buildings.  Also  in  some  of  the  cases 
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cited,  particularly  that  from  Plowden,  the  grant  was  of  a  messuage  with 
the  appurtenances  ;  on  which  latter  word  some  stress  seems  to  have  been 
laid  ;  "  Sv.  Messuage  for  authorities,  in  addition  to  Co.  Litt.  supra,  that 
that  word  and  "  house "  are  synonymous,  and  that  the  distinction 
between  them  (which  distinction  seems  to  have  been  started  by  Frowike, 
C.J.,  1505,  Keilw.  57,  pi.  7 ;  72  E.  E.  216 ;    Va.  Thomas  v.  Lane,  1670, 

2  Ch.  Cas.  26  ;  22  E.  E.  830)  is  not  to  be  relied  on. 

"  House,"  as  a  word  of  limitation  or  substitution,  "  is  considered  as 
synonymous  "  with  Family  (Jarm.  936). 

Vh.  Stroud,  Jud.  Diet.,  and  Supplement. 

HOUSEHOLD. — This  word  is  frequently  used  in  bequests  as  a 
qualifying  adjective,  e.g.  "household" — -furniture,  goods,  stuff,  effects, 
property. 

Of  these,  household /^/.rm^wre  and  household  goods  (Jarm.  7l2w.)  and 
household  stuff  {Touch.,  447)  are  synonyms.  Either  phrase  will  include 
all  personal  chattels  that  may  contribute  to  the  use  or  convenience  of 
the  householder  or  the  ornament  of  the  house,  such  as  plate  {Sv.  Jesson 
v.  Essington,  Pre.  Ch.  207),  linen,  china  (both  useful  and  ornamental), 
and  pictures,  also  prize  medals,  coins,  or  trinkets,  if  framed  and  hung  or 
otherwise  disposed  for  household  ornament  (Wms.  Exs.,  933  et  seq.; 
Jarm.  7l2w. ;  Touch.,  447;  Field  v.  Peckett,  1861,  30  L.  J.  Ch.  813;  29 
Beav.  573;  In  re  Londesborough,  1881,  50  L.  J.  Ch.  9);  or  the  clock  of 
the  house,  if  not  a  fixture  {Slanning  v.  Style,  1734,  3  P.  Wms.  336 ;  24 
E.  E.  1089);  but  query  as  to  a  bust  {Willis  v.  Curtois,  1838,  1  Beav. 
195 ;  48  E.  E.  911 ;  49  E.  E.  340).  For  a  context  by  which  "  household 
furniture  "  was  held  not  to  include  pictures,  V.  Macdonald's  Trustees  v. 
Bain's  Trustees,  23  Eettie,  913 ;  Sv.  Furniture. 

But  the  Touchstone  lays  it  down  (p.  447)  that  a  bequest  of  household 
stuff  w\\\  not  comprise  "apparel,  books,  weapons,  tools  for  artificers,  cattle, 
victuals,  corn,  plow-geere,  and  the  like ;  "  a  restriction  equally  applicable 
to  household  "goods  "  or  "  furniture  "  {Slanning y.  Style,  1734,  3  P.  Wms. 
334 ;  24  E.  E.  1089 ;  Bridgman  v.  Dove,  1744,  3  Atk.  202 ;  26  E.  E.  917 ; 
Kelly  V.  Powlet,  1763,  Amb.  611 ;  27  E.  E.  393 ;  Porter  v.  Tmirnay,  1797, 

3  Ves.  311 ;  30  E.  E.  1027).  But  in  Ouseley  v.  Anstruther  (1847, 10  Beav. 
462),  and  Hutchinson  v.  Smith  (1863,  11  W.  E.  417)  books  and  (in  the 
latter  case)  consumable  stores  (wines)  passed  by  force  of  the  general 
intention  of  the  will,  although  there  was  no  more  appropriate  word  to 
carry  them  than  "  furniture."  On  the  other  hand,  in  Manton  v.  Tabois 
(1885,  54  L.  J.  Ch.  1008 ;  30  Ch.  D.  92)  a  bequest  of  "  furniture,  goods 
and  chattels,"  was  held  not  to  include  jewellery,  guns,  pistols,  tricycles, 
or  scientific  instruments.     T.  Furniture;  Goods  and  Chattels. 

In  Peto  V.  arissell  (1836,  5  L.  J.  Ch.  286)  and  Paton  v.  Shepyard  (1839, 
10  Sim.  186;  59  E.  E.  584;  51  E.  E.  230),  Shadwell,  V.-C,  held  that 
tenant's  fixtures  in  a  leasehold  house  passed  as  "household  furniture;" 
but  Jessel,  M.E.,  refused  to  follow  that  ruling  {Finney  v.  Grice,  1878,  48 
L.  J.Ch.  247;  10  Ch.  D.  13). 

"  Household  effects  "  {  V.  Effects)  will  comprise  all  that  "  household 
furniture"  "goods"  or  " stuff "  would  carry ;  and  it  will  also  comprise 
books  and  consumable  stores,  and  also  weapons  if  kept  for  domestic 
defence  {Cole  v.  Fitzgerald,  1827,  1  Sim.  &  St.  189 ;  57  E.  E.  75 ;  3  Euss. 
301;  38  E.  E.  588;  27  E.  E.  80).  By  the  case  lastly  cited  it  was  also 
determined  that  the  term  "  household  effects  "  included  a  pair  of  pistols, 
lathes,  and  apparatus  for  turning,  with  a  quantity  of  ivory,  mahogany, 
etc.,  a  sawing  machine,  a  vice  and  anvil,  a  copying-machine,  and  an  organ. 
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and  a  hay-stack  if  retained  exclusively  for  home  consumption  (  Va.  In  re 
Zabron,  infra) ;  but  that  it  did  not  include  a  pony  or  a  cow,  or  some 
fowling-pieces  that  apparently  were  not  used  for  domestic  defence. 
"Whether  the  Vice-Chancellor  decided  that  a  parrot  was  included  is  a 
matter  of  dispute  between  the  reporters  (  V.  note,  3  Russ.  301).  In  In  re 
Zabron,  Kay,  J,,  decided  that  a  bequest  of  "  Household  effects  "  would 
carry  hay-ricks,  chicken  and  sheep  troughs,  store  pigs,  poultry,  and 
carriages  that  were  on  the  grounds  (40  acres  in  extent)  appertaining  to 
the  dwelling-house  of  the  testator  (1884,  29  Sol.  J.  147);  but  not  a 
horse,  cows,  or  sheep  (ibid.,  on  a  second  application,  1  T.  L.  R.  248).  Vf. 
Northey  v.  Faxton  and  Macphail  v.  Phillips,  cited  Effects. 

Articles  of  a  "  household  "  nature  will  pass  under  that  description, 
although  they  may  never  have  been  used  by  the  testator,  nor  even  kept 
in  his  house  (Pellew  v.  Rorsford,  1856,  25  L.  J.  Ch.  352). 

Neither  of  the  terms  now  under  definition  will  include  articles  of 
trade  (Pratt  v.  Jackson,  1725,  2  P.  Wms.  302 ;  24  E.  R.  740 ;  Ze  Farrant 
V.  Spencer,  1748,  1  Ves.  97;  27  E.  R.  915;  V.  note,  24  L.  J.  Ch.  526; 
Wms.  Exs.,  930 ;  Sv.  Manning  v.  Purcell,  1855,  24  L.  J.  Ch.  522 ;  2  Sm. 
&  G.  284;  65  E.  R.  402 ;  Fitzgerald  v.  Field,  1826, 1  Russ.  427 ;  38  E.  R. 
162 ;  25  R.  R.  97)  ;  nor  farming  stock  (Stone  v.  Parker,  1860,  29  L.  J.  Ch. 
874;  1  Drew.  &  Sm.  212;  62  E.  R.  359);  nor  articles  exclusively  of 
personal  ornament  (Tempest  v.  Tempest,  1856,  2  Kay  &  J.  635 ;  69  E.  R. 
937).     V.  In  ok  about. 

"  Household  Property,"  held  to  include  leaseholds  (Harris  v.  Barley y 
W.  N.  (73)  137). 

HUMANE  AND  CHARITABLE  PURPOSES.  —  A  testator 
bequeathed  £1000  to  a  lunatic  asylum  thereafter  to  be  instituted  "  for 
the  humane  and  charitable  purposes  of  that  institution."  An  asylum 
afterwards  built  under  statutory  compulsory  powers,  and  maintained 
by  compulsory  rates,  was  held  not  entitled  to  the  bequest  (Zechmere 
V.  Curtler,  1855,  24  L.  J.  Ch.  647). 

HUSBAND. — A  gift  to  A.  (a  woman)  for  life,  remainder  "  in  trust 
for  any  husband  with  whom  she  may  intermarry,  if  he  shall  survive 
her  " : — held,  that  a  man  whom  A.  had  married,  but  from  whom  she  had 
been  divorced,  and  who  survived  her,  was  entitled  as  A.'s  "  husband," 
although  he  had  married  again  before  her  death  (In  re  Bullmore,  1883, 
52  L.  J.  Ch.  456 ;  22  Ch.  D.  619).  But  in  Ritchim  v.  Morrieson  (1889, 
40  Ch.  D.  32;  37  W.  R.  91)  Kay,  J.,  said  he  should  certainly  have 
decided  In  re  Bullmore  otherwise,  and  refused  to  follow  and  apply  it  to 
a  similar  bequest  in  which,  however,  the  word  was  "  wife  "  instead  of 
''  husband."     V.  Widow  ;  Wife, 

A  gift  to  an  unmarried  woman  for  life,  remainder  to  her  husband  in 
fee,  gives  a  vested  remainder  in  fee  to  her  first  husband  (Radford  v. 
Willis,  1872,  41  L.  J.  Ch.  19;  L.  R.  7  Ch.  7).  "Husband"  may,  by  a 
context,  include  a  reputed  husband  (fer  Lord  Cairns,  Hill  v.  Crook,  cited 
Child;  Seale-Hayne  v.  Jodrells,  [1891]  A.  C.  304;  61  L.  J.  Ch.  70); 
Vf.  Wife. 

K  Widow.  '■ 

IMMOVEABLES. — A  devise  of  all  testator's  "  immoveables  "  passes 
leases,  rents,  grass,  and  the  like,  but  not  debts  (Touch.,  447).  V. 
Moveables. 

IN. — A  legacy  of  the  goods,  or  of  certain  classes  of  goods,  "  in  "  a 
house  or  other  place,  will  comprise  all  the  goods  of  the  kind  indicated, 
the  usual  locality  of  which  is  in  such  house  or  other  place,  though  they 


740  WILL 

may  at  the  time  be  actually  somewhere  else,  if  they  have  only  been 
removed  from  their  usual  locality  for  a  temporary  purpose,  e.g.  at 
testator's  bankers  for  safe  custody  {In  re  Johnson,  1884,  53  L.  J.  Ch.  645  ; 
26  Ch.  D.  538 ;  Sv.  Mackenzie- Fraser  v.  Croft,  25  Rettie,  496).  But  in 
HeseUine  v.  Heseltine  (1818,  3  Madd.  276  ;  56  E.  R  510)  it  was  held  that 
a  gift  of  "  the  chattels  in  my  house  at  Doctors'  Commons  "  did  not  pass 
the  furniture  in  testator's  house  in  Bedford  Square  where  he  subse- 
quently moved,  though  they  were  in  his  house  at  Doctors'  Commons  at 
the  date  of  his  will.  Vf.  Spencer  v.  Spencer,  1856,  21  Beav.  548;  52 
E.  E.  971. 

A  bequest  of  all  testator's  property  "  in  "  a  particular  country,  county, 
or  other  locality,  will  include  all  the  dehts  due  to  him  from  persons  resi- 
dent in  such  locality  {Nisbett  v.  Murray,  1799,  5  Ves.  149  ;  31  E.  R.  518  ; 
5  R.  E.  6 ;  Tyrone  v.  Waterford,  1860,  29  L.  J.  Ch.  486 ;  1  De  G.,  F.  &  J. 
613 ;  45  E.  R.  499 ;  Arnold  v.  Arnold,  1835,  4  L.  J.  Ch.  123 ;  2  Myl.  & 
K.  365 ;  39  E.  R.  983 ;  39  R.  R.  222 ;  Horsfield  v.  Ashton,  1856,  2  Jur. 
K  S.  193;  Gidhrie  v.  Walrond,  1883,  52  L.  J.  Ch.  165;  22  Ch.  D.  573; 
In  re  Clark,  [1904]  1  Ch.  294 ;  73  L.  J.  Ch.  188 ;  Cp.  Jones  v.  Sefton,  cited 
In  or  about). 

But  an  advowson  is  not  properly  described  as  being  situate  "  in,"  or 
"at,"  a  place,  and  it  will  not,  primd  facie,  pass  under  such  general  words 
as  "  heredits  situate  in "  a  particular  place ;  though  if  the  grantor  or 
testator  had  no  other  hereditament  in  that  place,  it  might  pass,  and  so, 
if  the  context  favoured  its  inclusion  (Crompton  v.  Jarratt,  1885,  54 
i..  J.  Ch.  1109;  30  Ch,  D.  298,  and  cases  there  cited;  In  re  Hodgson, 
[1898]  2  Ch.  545;  67  L.  J.  Ch.  591). 

As  to  what  passes  under  a  general  description  of  property  "  in,"  or 
"at,"  a  place,  V.  Crompton  v.  Jarratt,  supra ;  Roohe  v.  Kensington,  1856, 
2  Kay  &  J.  753 ;  25  L.  J.  Ch.  795 ;  69  E.  R.  986  ;  Early  v.  Bathhone,  1888, 
57  L.  J.  Ch.  652 ;  58  L.  T.  517.     V.  At. 

In  Doe  d.  Humphreys  v.  Roherts  (1822,  5  Barn.  &  Aid.  407 ;  24  R.  R. 
449),  there  was  a  devise  of  all  testator's  messuage  or  dwelling-house  in 
High  Street  in  the  town  of  H.,  and  all  and  every  his  buildings  and 
hereditaments  "  in  "  the  same  street ;  the  testator  had  only  one  house  in 
High  Street,  but  behind  it  he  had  two  cottages  fronting  Bakehouse  Lane ; 
there  was  no  thoroughfare  through  that  lane,  the  only  entrance  into  it 
being  from  the  High  Street ;  it  was  held  that  the  two  cottages  passed, 
under  the  will,  and  Holroyd,  J.,  said ;  "  The  only  way  to  these  cottages 
was  through  the  High  Street,  and  there  was  no  thoroughfare  through 
Bakehouse  Lane.  If  there  had  been  an  opening  from  the  High  Street 
to  these  cottages  alone,  they  would  clearly  be  '  in '  the  street,  and  I  can- 
see  no  difference  from  the  circumstance  of  there  being  other  houses  in 
the  court." 

IN  AID. — ^Where  a  testator  charged  his  general  realty  "  in  aid  of 
m/y  personal  estate,  and  in  exoneration  of  my  other  personal  estate,  with 
the  payment  of  all  my  just  debts,  funeral  and  testamentary  expenses," 
it  was  held  that  this  did  not  amount  to  a  direction  to  pay  a  mortgage 
debt  on  realty  specifically  devised  {In  re  Newmarch,  1879, 48  L.  J.  Ch.  28; 
9  Ch.  D.  12  ;  Buckley  v.  Buckley,  1887,  19  L.  R.  Ir.  555).     V.  Debts. 

IN  BLOOD. — The  addition  of  "  in  blood  "  to  "  next-of-kin  "  makes 
the  latter  phrase  stronger  against  a  widow  taking  under  it  {In  re  Fitz- 
gerald, 1889,  58  L.  J.  Ch.  662 ;  37  W.  R.  552). 

IN  HAND. — A  bequest  of  "  all  my  moneys  in  hand ; "  held  to  pass 
balance  at  banker's  (  Vaisey  v.  Reynolds,  cited  Farming  Stock). 
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IN  LIEU  OR— Bequest  "  in  lieu  of ; "    V.  Barclay  v.  Maskelyne,  1859, 

5  Jur.  K  S.  12;  Cooper  v.  Day,  1817,  3  Mer.  154;  36  E.  R.  59;  Hill  v. 
Walker,  1858,  4  Kay  &  J.  166  ;  70  E.  R.  69.  F.  Instead  of  ;  Lieu  and 
Substitution. 

IN  OR  ABOUT.— In  In  re  Lalron  (1884,  29  Sol.  J.  147)  Kay,  J., 
held  that  a  residuary  bequest  of  household  furniture,  plate,  books  .  .  . 
and  other  household  effects  "in  or  about"  testator's  dwelling-house, 
included  hay-ricks,  chicken  and  sheep  troughs,  store-pigs,  poultry,  and 
carriages  that  were  on  the  grounds  (40  acres  in  extent)  appertaining  to 
the  dwelling-house.     Cp.  Fitzgerald  v.  Field,  infra.     V.  Household. 

A  bequest  of  all  corn,  etc.,  "  in  or  about  "  a  mill,  held  not  to  include 
a  cargo  of  wheat  consigned  to  the  testator,  but  which,  in  due  course  of 
transit,  did  not  reach  the  mill  till  after  his  death  {Lane  v.  Sewell,  W.  N. 
(74)51). 

And  there  would  appear  to  be  no  difference,  in  such  a  connection  as 
the  foregoing,  between  "  in  or  about "  and  "  in  and  about."  Thus  in 
Goiver  v.  Gower  (1763,  Amb.  612 ;  27  E.  R.  397  ;  2  Eden,  201 ;  28  E.  R. 
875)  the  running  horses  (race-horses  ?)  of  a  nobleman  were  held  to  be 
included  in  a  bequest  of  goods  and  chattels  "  which  should  be  in  and 
about  his  dwelling-house  and  outhouses  "  ( V.  Porter  v.  Tournay,  1797, 
3  Ves.  314;  30  E.  R.  1027).  But  a  money  bond  and  a  sum  of  cash 
(found  in  an  iron  chest  in  testator's  house)  were  held  not  to  pass  under 
a  bequest  of  such  parts  of  personal  estate  "as  should  be  in  and  about  his 
house  "  {Jones  v.  Sefton,  1798,  4  Ves.  166 ;  31  E.  R.  85),  the  short  reason 
given  by  Loughborough,  L.C.,  being — "  there  is  no  annexation."  No  such 
consideration  as  that  is,  however,  to  be  discerned  in  Fitzgerald  v.  Field 
(1826,  1  Russ.  427;  38  E.  R.  162;  25  R.  R.  97),  wherein  the  words 
"  household  furniture,  etc.,  and  utensils  in  and  about  my  house,"  were 
held  not  to  pass  farming  utensils  on  lands  occupied  by  testator  along 
with  his  house. 

IN  THE  FIRST  PLACE. — In  some  of  the  cases  reliance  seems  to 
have  been  placed  on  such  words  as  "  imprimis,"  "  in  the  first  place,"  and 
"first,"  in  determining  whether  a  direction  to  pay  debts  charged  the 
realty ;  but  it  seems  now  tolerably  well  settled  that  such  phrases  "  are 
merely  introductory  words  of  form,  denoting  the  commencement  of  the 
testamentary  act ;  or,  if  they  have  any  meaning,  only  denote  the  order 
of  payment,  not  the  fund  out  of  which  payment  is  to  be  made  "  (Jarm. 
1394),  nor  do  they  imply  priority  of  payment  {Nash  v.  Billon,  1828, 
1  Mol.  236).  Vf.  Jarm.  1391,  for  a  discussion  of  the  cases  hereon;  Va. 
Watson,  Fq.,  32. 

"  In  the  first  place,"  "  in  the  next  place ; "  V.  In  re  Hardy,  1881, 
50  L.  J.  Ch.  241 ;  17  Ch.  D.  798. 

INABILITY. — "  Inability "  and  "  incapable,"  to  act,  in  regard  to 
trustees,  seem  convertible  terms ;  and  mean  a  personal  impossibility  of 
acting  {e.g.  from  age  or  infirmity.  In  re  Lemann,  1883,  22  Ch,  D.  633; 
52  L.  J.  Ch.  560),  as  distinguished  from  unfitness  ( V.  Unfit). 

In  Withington  v.  Withington  (1848,  16  Sim.  104;  60  E.  R.  812)  it 
was  held  that  a  trustee  did  not  become  "  incapable  "  to  act  by  residing 
abroad  {Va.  In  re  Harrison,  1853,  22  L.  J.  Ch.  69);  but  in  Mesnard  v. 
Welford{l^W^,  22  L.  J.  Ch.  1053;  nom.  Mennard  v.  Welford,  1853,  1  Sm. 

6  G.  426 ;  65  E.  R.  187),  Stuart,  V.-C,  said :  "  How  can  Mr.  Welford 
perform  the  duties  of  a  trustee  of  property  situate  at  Somers  Town  and 
in  Paddington,  if  he  is  a  resident  in  New  York  ?  I  think  that  a  trustee 
domiciled  at  New  York  can  hardly  be  capable  of  acting  as  a  trustee  of 
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the  property  in  question."  But  it  has  been  said  that  this  "seems  scarcely 
in  harmony  with  correct  principle  (residence  abroad  being  rather  a  ques- 
tion of  unfitness,  than  incapacity),  and  cannot  be  reconciled  with  other 
authorities  {Withington  v.  Withington,  supra;  In  re  Harrison,  supra; 
Va.  In  re  Watts,  1851,  9  Hare,  106;  20  L.  J.  Ch.  337;  68  E.  K.  434; 
aBeilly  v.  Alderson,  1849,  8  Hare,  104 ;  68  E.  K.  289).  And  the  Court 
has  since  intimated  an  opinion  that  incapacity  means  personal  incapacity 
{In  re  Bignold,  1872,  L.  R  7  Ch.  223 ;  41  L.  J.  Ch.  235)."  Lewin,  801 ; 
Vf.  In  re  Wheeler  and  Be  Bochow,  [1896]  1  Ch.  315;  65  L.  J.  Ch. 
219. 

A  temporary  absence  would  clearly  not  be  "inability"  or  "incapacity" 
{In  re  Moravian  Society,  1858,  26  Beav.  101 ;  4  Jur.  K  S.  703 ;  53  E.  R. 
835). 

INALIENABLE, — "  Even  if  there  were  no  authority  to  the  effect 
that  the  word  '  inalienable '  (in  a  gift  to  a  married  woman)  amounts  to 
a  restraint  on  anticipation,  I  should  be  prepared  so  to  hold ;  but  there 
is  ample  authority — Steedman  v.  Boole,  1847,  6  Hare,  193 ;  67  E.  R. 
1136 ;  77  R.  R.  72 ;  Spring  v.  Bride,  1864,  10  Jur.  K  S.  646,  647,  and 
other  cases  "  (per  Bowen,  L.J.,  Harrison  v.  Harrison,  1888, 58  L.  J.  P.  D. 

6  A.  32;  13  P.  D.  186). 

^;  .I 'INCAPABLE.—  V.  Inability. 

</'■  INCOME. — A  devise  of  the  "income  "  of  realty  may  pass  the  pro- 
perty itself  ( F.  Rents  ;  Use  and  Occupation)  ;  but  the  ordinary 
acceptation  of  "  income,"  in  a  devise  or  bequest,  is  the  net  annual  income 
{In  re  little,  Mather  v.  Boddy,  W.  N.  (81)  138 ;  In  re  Bedding,  [1897] 

1  Ch.  876 ;  66  L.  J.  Ch.  460 ;  In  re  Tomlinson,  [1898]  1  Ch.  232 ;  67  L. 
J.  Ch.  97). 

INHABITANT.— r.  this Encyc.  tit.  Inhabitants;  Stroud,  Jud. Diet., 
and  Supplement. 

' '  INHERITANCE.—"  This  word  (Inheritance)  is  not  only  intended 
where  a  man  hath  lands  or  tenements  by  descent  of  inheritage,  but  also 
everie  fee  simple  or  taile  which  a  man  hath  by  his  purchase  may  be  said 
an  inheritance,  because  his  heires  may  inherit  him"  (Litt.  s.  9;  Vth. 
Co.  Litt.  16a,  383  J).      V.  Termes  de  la  Ley,  "  Enheritance ; "  Freehold. 

A  devise  of  an  "  inheritance,"  apart  from  the  Wills  Act,  carries  the 
fee  (Jarm.  1134;  Sv.  note  thereto).  So,  too,  of  an  appointment  by  will 
of  "  trustees  of  inheritance,  for  the  execution  hereof,"  for  that  phrase  is 
equivalent  to  "  trustees  of  my  inheritance  "  or  "  trustees  to  inherit  my 
estates  for  the  execution  of  this  my  will"  (Jarm.  1153,  citing  Toxnt  v. 
Hanning,  1805,  1  Bos.  &  P.  N.  R.  116;  10  Ves.  495;  32  E.  R.   937; 

7  East,  97 ;   Va.  Lewin,  234,  235). 

"By  inheritance;"  V.  Wilkinson  v.  Bewicke,  1853,  22  L.  J.  Ch.  781 ; 
3  De  G.,  M.  &  G.  937 ;  43  E.  R.  387. 

INOFFICIOUS.— A  will  is  said  to  be  "  inofficious  "  when  it  wholly 
passes  by  those  having  strong  natural  claims  on  the  testator.  "  By  the 
Roman  law  testaments  might  be  set  aside  as  being  inojfficiosa  if  they 
totally  passed  by  (without  assigning  a  true  and  sufficient  reason)  any  of 
the  children  of  the  testator ;  though  if  the  child  had  any  legacy,  how- 
ever small,  it  was  a  proof  the  testator  had  not  lost  his  memory  or  his 
reason,  which  otherwise  the  law  presumed.  But  the  law  of  England 
makes  no  such  constrained  suppositions  of  forgetfulness  or  insanity;  and 
therefore,  though  the  heir  or  next-of-kin  be  totally  omitted,  it  admits  no 
querela  inojfficiosa  to  set  aside  such  testament"  (Wms.  Exs.,  25,  citing 

2  Black.  Com.,  503;   Wrench  v.  Murray,  3  Curt.  623). 
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INSTEAD  OF.— r.  this  Encyc.  tit.  Instead  of;  Stroud,  Jud.  Diet ; 
In  Lieu  of. 

INTEKEST.— "  All  my  interest ; "  F.  Manton  v.  Tabois,  1885,  30  Ch. 
D.  92 ;  54  L.  J.  Ch.  1008 ;  Scott  v.  Best,  1879,  6  L.  K.  Jr.  7. 

INTERLINEATION.—"  Interlineation,"  sec.  21,  Wills  Act,  1837,  is 
not  confined  to  something  written  between  lines ;  it  includes  something 
put  into  one  of  the  lines,  but  written  on  the  line  {per  Hannen,  P., 
Bagshawe  v.  Canning,  1888,  52  J.  P.  583). 

INTESTATE.— r.  Stroud,  Jud.  Did.,  and  Supplement;  In  re  Cuffe, 
77  L.  J.  Ch.  776. 

INVEST. — In  a  will  a  trust  for  sale  may  be  implied  from  a  trust  "to 
invest"  {Affleck  v.  James,  1849.  17  Sim.  121). 

As  to  a  trust  to  "invest,"  V.  In  re  Mordan,  [1905]  1  Ch.  515; 
74  L.  J.  Ch.  319;  In  re  Bayner,  [1904]  1  Ch.  176;  73  L.  J.  Ch.  Ill; 
per  FitzGibbon,  L.J.,  Public  Trustee  v.  Blacker-Douglas,  [1905]  1  I.  R. 
563.     V.  Securities. 

INVESTED  BY  ME.— A  bequest  of  the  income  of  a  certain  sum 
"  invested  by  me  "  in  a  particular  way,  is  specific  {Kermode  v.  Macdonald, 
1868,  35  L.  J.  Ch.  358 ;  37  iUd.  879 ;  L.  R.  1  Eq.  457 ;  L.  R.  3  Ch.  584). 
Vf.  In  re  Slater,  [1907]  1  Ch.  665  ;  76  L.  J.  Ch.  472. 

INVESTMENTS. — Foreign  Government  bonds  will  pass  under  a 
bequest  of  "investments  "  {Arnould  v.  Qrinstead,  1872,  21  W.  R.  155). 
"  Pecuniary  Investments  "  will  not,  ordinarily,  pass  money  on  deposit 
at  a  bank  {In  re  Price,  [1905]  2  Ch.  55  ;  74  L.  J.  Ch.  437). 
i  IRISH  FUNDED  PROPERTY.— Government  debentures,  held  not 
to  pass  under  a  bequest  of  "  Irish  funded  property  "  {Bidge  v.  Newton, 
1842,  4  Ir.  Eq.  389 ;  2  Dr.  &  War.  239 ;  1  Con.  &  Law.  381). 

IRRESPONSIBLE. — "  In  their  absolute  and  irresponsible  discretion," 
V.  Discretion. 

ISSUE.— r.  this  Encyc.  tit.  Issue;  Vf.  Stroud,  Jud.  Did.,  and 
Supplement. 

JEWELS. — On  the  context,  and  having  regard  to  the  circumstances 
of  the  testatrix,  the  word  "jewels"  was  held  by  Lyndhurst,  L.C.,  as 
specially  comprising  diamonds— e.^.  diamond  necklace,  cross,  and  rings 
— so  that  a  direction  to  sell  "  jewels  "  took  effect  on  such  diamonds ; 
and  that  accordingly  (and  in  competition  with  the  word  "jewels") 
diamond  rings  did  not  pass  under  the  words  "  the  remainder  of  my 
rings  "  (the  testatrix  having  specifically  given  one  diamond  ring),  nor 
did  a  valuable  diamond  necklace  and  cross  pass  under  "necklaces  of 
every  description  "  {A.-Q.  v.  Harley,  1828,  5  Russ.  173  ;  7  L.  J.  0.  S.  Ch. 
31;  38  E.  R.  992.  Note. — It  is  suggested  that  it  will  be  seen,  on 
reference  to  the  reports,  that  the  statement  of  the  judgment  in  this 
case  is  erroneously  given  in  Wms.  Exs.,  p.  949,  in  that  it  is  there  stated 
that  the  Lord  Chancellor  held  that  the  diamond  necklace,  etc.,  "  were 
not  to  be  sold ; "  the  "  not "  here  should,  it  is  suggested,  be  placed  between 
the  words  "  did  "  and  "  pass  "). 

A  bag  of  coins  held  not  to  pass  under  a  bequest  of  "jewellery  " 
{Sudbury  v.  Brown,  1856,  4  W.  R.  736).  Masonic  orders  and  filigree 
ornaments  passed  as  "jewels"  {Brooke  v.  Warwick,  1848,  12  Jur.  912; 
2  De  G.  &  Sm.  425 ;  64  E.  R.  191 ;  79  R.  R.  270). 

Neither  a  watch  nor  a  gold-headed  cane  will  pass  as  "  }ewfeW  {Allen 
v.  Allen,  Moseley,  112,  113). 

Diamonds  and  pearls  (and,  probably,  other  precious  stones)  made  up 
for  wear  as  ornaments  for  the  person,  are  the  things  which  are  commonly 
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known  as  "jewels  "  {Cavendish  v.  Cavendish,  1  Cox  Ch.  78,  79  ;  29  E.  K. 
1070) ;  but  a  nobleman's  S.  S.  Collar  and  Garter  of  gold  are  "  not  properly 
Jewells  but  ensignes  of  honour  and  state,"  and  so  of  the  buckle  in  his 
bonnet  and  the  buttons  of  gold  and  the  precious  stones  annexed  to  his 
robes,  "  because  they  were  annexed  to  his  robes,  and  were  therefore  no 
Jewells ; "  but  unattached  chains,  bracelets,  rings  of  gold,  and  precious 
stones,  were  held  to  pass  as  jewels  {Northumberland's  Case,  Owen,  124 ; 
74  E.  E.  947).     Cp.  Curiosity  ;  Medals  ;  Personal  Ornaments. 

JOINT  AND  EQUAL.— A  direction  that  the  subject  of  a  gift  shall 
"  be  distributed  in  Joint  and  equal  proportions,"  creates  a  tenancy  in 
common  (Jarm.  1121,  citing  Ettricke  v.  Ettriche,  1767,  Amb.  656  ;  27 
E.  R  426). 

JOINT  LIVES.— A  gift  to  two  or  more  for  their  "joint  lives"  and 
then  over,  will  generally  mean  "  for  their  joint  lives  and  the  lives  or 
life  of  the  survivors  or  survivor  of  them"  and  then  over  {Toivnley  v. 
Bolton,  1833,  2  L.  J.  Ch.  25 ;  1  Myl.  &  K.  148 ;  39  E.  K.  637 ;  36  R  R 
287 ;  Smith  v.  Oakes,  1844,  14  Sim.  122 ;  60  E.  R  304 ;  Moffat  v.  Burnie, 
1854,  23  L.  J.  Ch.  591 ;  Sv.  Grant  v.  Winholt,  1854,  23  L.  J.  Ch.  282. 
Vf.  Jarm.  445,  509,  1125). 

JOINT  TENANTS. — "  The  expression  '  as  joint  tenants '  is  no  doubt 
a  technical  expression "  {yer  Stuart,  V.-C,  Booth  v.  Alington,  1858,  27 
L.  J.  Ch.  117);  but  the  decision  in  that  case  shows  that  a  gift  to 
two  or  more  "  as  joint  tenants "  may  be  controlled  by  a  context,  so 
that,  notwithstanding  that  expression,  a  tenancy  in  common  may  be 
created. 

JOINTLY. — A  gift  to  two  or  more  "jointly  a^ic?  between  them"  is 
a  tenancy  in  common  {Perkins  v.  Baynton,  1781,  1  Bro.  C.  C.  118  ;  28 
E.  E.  1022;  Richardson  v.  Richardson,  1844,  14  Sim.  526;  60  E.  R 
462). 

KEEPING  SAME  IN  EEPAIE.— A  devise  of  realty  to  A.  for  life, 
he  "keeping  the  same  in  repair,"  gives  the  remainderman  a  right  of 
action  against  the  exors.  of  A.  if  the  property  is  allowed  to  go  out  of 
repair;  and  the  measure  of  damages  is  the  sum  reasonably  necessary 
to  put  the  property  in  that  state  of  repair  in  which  A.  ought  to  have 
left  it  ( Woodhouse  v.  Walker,  1880,  49  L.  J.  Q.  B.  609  ;  5  Q.  B.  D. 
404;  42  L.  T.  770;  In  re  Williames,  52  L.  T.  41;  Batthyany  v. 
Walford,  1886,  33  Ch.  D.  630,  631 ;  affd.  36  Ch.  D.  269 ;  56  L.  J.  Ch. 
881). 

KINDEED  ;  KIN.— Neither  husband  nor  wife  is  of  "  kin  "  to  the 
other  (Wms.  Exs.,  881);  but  persons  related  by  the  half-blood  are  of 
"  kin  "  equally  with  those  of  the  whole-blood  {ibid.,  882). 

The  Statutes  of  Distribution,  22  &  23  Car.  ii.  c.  10 ;  1  Jac.  n.  c.  17, 
s.  7,  furnish  the  best  rules  that  can  be  observed  for  limiting  the 
extent  of  this  word  {Carr  v.  Bedford,  1678,  2  Eep.  Ch.  146;  21  E.  R 
641). 

V.  this  Encyc.  tit.  Next-of-Kin. 

LAND ;  LANDS.  —  Though  the  word  "  land  "  anciently  meant 
"  whatsoever  may  be  plowed  "  (Co.  Litt.  4a),  and  signified  "  nothing  but 
arable  land"  {Touch.,  91),  yet  in  and  since  the  time  of  Lord  Coke,  and 
now,  it  "  comprehendeth  any  ground,  soile,  or  earth  whatsoever "  (Co. 
Litt.  4a ;  Va.  Touch.,  91),  whether  of  freehold  or  of  copyhold  tenure  {Doe 
d.  Clarke  v.  Ludlam,  1831,  7  Bing.  275 ;  Vf.  1  Vict.  c.  26,  s.  26).  But 
as  regards  leaseholds,  the  law  prior  to  January  1,  1838,  was  that  "if  a 
man  hath  lands  in  fee,  and  lands  for  yeers,  and  deviseth  all  his  lands  and 
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tenements,  the  fee  simple  lands  passe  only,  and  not  the  lease  for  yeers : 
and  if  a  man  hath  a  lease  for  yeers,  and  no  fee  simple,  and  deviseth  all  his 
lands  and  tenements,  the  lease  for  yeers  passeth ;  for  otherwise  the  Will 
should  be  meerly  void  "  {Rose  v.  Bartlett,  1631,  Cro.  Car.  293 ;  79  E.  R. 
857;  Vf.  Thompson  v.  Lawley,  1800,  2  Bos.  &  Pul.  303;  5  R.  R.  595; 
Swift  V.  Simft,  1860,  29  L.  J.  Ch.  121 ;  1  De  G.,  F.  &  J.  160 ;  45  E.  R. 
320;  Jarm.  1131,  1135).  But  since  the  date  mentioned,  a  will  of 
"  lands "  privid  facie  includes  all  kinds  of  leaseholds  (1  Vict.  c.  26, 
s.  26 ;  Wilson  V.  Men,  1848,  1852, 11  Beav.  237  ;  50  E.  R.  807  ;  14  Beav. 
317;  51  E.  R.  308;  16  Beav.  153;  51  E.  R.  735;  17  L.  J.  Ch.  459; 
21  L  J.  Q.  B.  385 ;  5  Ex.  752 ;  18  Q.  B.  474 ;  Prescott  v.  Barker,  1874, 
43  L.  J.  Ch.  498;  L.  R.  9  Ch.  174;  Butler  v.  Butler,  1885,  54  L.  J.  Ch. 
197  ;  28  Ch.  D.  66  ;  In  re  Davison,  58  L.  T.  304;   Vf  Jarm.  623-625). 

"  Land  or  other  hereditaments  of  whatever  tenure,"  Locke  King's 
Act,  1877,  40  &  41  Vict.  c.  34,  includes  leaseholds  (In  re  Kershaw, 
1888,  57  L.  J.  Ch.  599;  37  Ch.  D.  674;  58  L.  T.  512;  36  W.  R. 
413). 

V.  Real  Estate  ;   Vf  Stroud,  Jud.  Diet. 

LAPSE. —  V.  Stroud,  Jud.  Diet.,  and  Supplement. 

LAST.—"  Last  wHl."  "  My  last  will  dated,"  etc.,  giving  date  of  the 
first  will;  held  to  mean  the  last  will  in  fact,  the  date  given  being 
rejected  as  a  mistake  (In  re  Ince,  1877,  46  L.  J.  P.  D.  &  A.  30 ;  2  P.  D. 
Ill ;  In  re  Steele,  1868,  L.  R.  1  P.  &  D.  575 ;  37  L.  J.  P.  &  M.  72n.; 
In  re  Wilson,  ibid. ;  Thomson  v.  Hempestall,  1849,  1  Rob.  783 ;  13  Jur. 
814).  And,  generally  speaking,  "last  will"  means  the  one  latest  in 
date,  though  there  may  be  two  or  more  wills  all  speaking  from  the 
death  of  the  testator  (Pettinger  v.  Ambler,  1866,  35  L.  J.  Ch.  389 ; 
L.  R.  1  Eq.  510 ;  35  Beav.  321 ;  55  E.  R.  919).  "This  is  my  last  will 
and  testament "  does  not,  of  itself,  revoke  a  former  will  (Cutto  v.  Gilbert, 
1854,  9  Moo.  P.  C.  131 ;  14  K  R.  247 ;  Freeman  v.  Freeman,  1854, 
5  De  G.,  M.  &  G.  704 ;  23  L.  J.  Ch.  838 ;  43  E.  R.  1044 ;  Vf  Simpson 
V.  Foxon,  [1907]  P.  54 ;  76  L.  J.  P.  D.  &  A.  7,  applying  Lemage  v. 
Goodban,  cited  Testament)  ;  but  may  be  confiimatory  proof  of  an 
intention  to  revoke  (Plenty  v.  West,  1853,  16  Beav.  173;  22  L.  J.  Ch. 
185  ;  1  W.  R.  3  ;  51  E.  R.  743).  Vf  In  re  Petchell,  1874,  L.  R.  3  P.  &  M. 
153 ;  43  L.  J.  P.  &  M.  22,  applied  in  Tovmsend  v.  Moore,  [1905]  P.  66 ; 
74  L.  J.  P.  D.  &  A.  17. 

LATELY. — Devise  of  cottages  and  premises  "  which  I  have  lately 
purchased ; "  V.  Cave  v.  Harris,  1888,  57  L.  J.  Ch.  62 ;  57  L.  T.  768 ; 
36  W.  R.  182. 

LAW  LIBRARY. — Under  a  bequest  of  "  law  library,  and  books  of 
antiquity,"  Dugdale's  Monusticon,  Domesday  Book,  and  State  Trials 
passed  ( Wallace  v.  Bayldon,  1825,  4  L.  J.  O.  S.  Ch.  74). 

LAWFUL  HEIRS.— r.  this  Encyc.  tit.  Lawful  Heirs. 

LAWFUL  ISSUE.— F:  In  re  Corlass,  1876,  54  L.  J.  Ch.  118; 
1  Ch.  D.  460 ;  Edwards  v.  Edwards,  12  Beav.  97. 

LAWFULLY  ASSUME. — Lawfully  assume  arms  ;  V.  In  re  Croxon, 
[1904]  1  Ch.  252 ;  73  L.  J.  Ch.  170. 

LAWFULLY  BEGOTTEN.  —  T.  this  Encyc.  tit.  Lawfully 
Becotten 

LEASEHOLD  SECURITY— A  power  to  invest  in  "leasehold 
securities  "  does  not  authorise  the  lending  of  trust-money  on  a  short 
term,  e.g.  one  for  fourteen  years  (Pince  v.  Beattie,  1863,  9  Jur.  N.  S. 
1119). 
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LEAVE, — A  power  "  to  leave  "  property  signifies,  ex  vi  termini,  a 
disposition  by  will  {Doe  v.  Thorley,  10  East,  438;  10  K.  E.  352 ;  Moore 
V.  Ffolliot,  19  L.  K.  Ir.  504 ;  Vf.  Archibald  v.  Wright,  7  L.  J.  Ch.  120 ; 
9  Sim.  161;  59  E.  E.  320;  47  E.  E.  195;  Sug.  Pow.,  210). 

LEAVING. — Though  this  word,  in  such  a  phrase  as  "  dying  without 
leaving  children,"  "obviously  points  at  the  period  of  death"  (Jarm. 
1057),  yet,  in  a  gift  over,  it  frequently  means  "  Having,"  or  "  having 
had." 

Thus  if  property,  real  or  personal,  be  given  by  will  or  limited  by 
settlement  to  the  children  of  A.,  the  shares  to  vest  in  them  on  a  given 
event  which  has  no  reference  to  their  surviving  A.,  but  there  is  a  gift 
over  on  the  death  of  A.  without  "leaving"  a  child,  etc. — the  word 
"  leaving  "  will  be  construed  "  having,"  or  "  having  had,"  in  order  not  to 
defeat  the  vested  interests  which  A.'s  children,  who  may  have  pre- 
deceased him,  may  have  acquired  under  the  terms  of  the  gift  {Maitland 
V.  Chalie,  1822,  6  Madd.  243;  56  E.  E.  1084;  23  E.  E.  209;  In  re 
Thompson,  1852,  5  De  G.  &  Sm.  667 ;  64  E.  E.  1291 ;  Kennedy  v. 
Sedgwick,  1857,  3  Kay  &  J.  540;  69  E.  E.  1223 ;  Marshall  v.  Hill,  1814, 
2  M.  &  S.  608;  Eo:  parte  Hooper,  1852,  1  Drew.  264;  61  E.  E.  453  ; 
Treharne  v.  Layton,  L.  E.  10  Q.  B.  459 ;  44  L.  J.  Q.  B.  202,  which  case 
was  followed  In  re  Cobbold,  [1903]  2  Ch.  299 ;  72  L.  J.  Ch.,  and  In  re 
Bradbury,  73  L.  J.  Ch.  591 ;  Va.  Barkioorth  v.  Barkwm^th,  75  L.  J.  Ch. 
754;  Hawk.  217).  This  is  sometimes  called  the  Eule  in  Maitland  v. 
Chalie. 

But  the  interpretation  of  "  having,"  or  "  having  had,"  has  not  always 
been  confined  to  the  protection  of  vested  interests  of  children.  Thus  in 
Wight  V.  Hight  (1879,  12  Ch.  D.  751),  where  there  was  a  devise  to  A. 
absolutely,  with  a  gift  over  "  after  her  decease  without  leaving  any  issue," 
it  was  held  that  the  devise  to  A.  became  indefeasible  upon  her  having 
a  child  (  V.  that  case  criticised  in  Jarm.,  and  it  is  now  overruled ;  In  re 
Ball,  1889,  58  L.  J.  Ch.  232 ;  40  Ch.  D.  11.  V.  generally  as  to  meaning 
of  "  leaving,"  Jarm.  451,  452,  1325?i.). 

If,  however,  a  gift  be  introduced  by  words  importing  contingency — 
such  as  a  gift  to  the  children  of  A.  "  in  case  he  shall  leave  any  child 
or  children  " — the  word  has  its  natural  construction,  and  means  "  leave 
living  at  his  death  "  {Bythesea  v.  Bythesea,  1854,  23  L.  J.  Ch.  1004;  Young 
v.  Turner,  1861,  30  L.  J.  Q.  B.  268;  1  B.  &  S.  550). 

To  construe  "leaving"  as  "having,"  or  "having  had,"  is  to  do 
violence  to  the  language ;  and  such  a  construction  will  only  be  adopted 
within  the  lines  distinctly  laid  down  by  the  cases,  or  where  there  is  a 
real  ambiguity  (In  re  Hamlet,  Stephen  v.  Cunningham,  1888-89,  38  Ch.  D. 
183;  39  ibid.  426;  57  L.  J.  Ch.  1007;  58  ibid.  242;  where  V.  the 
authorities  hereon  reviewed).  In  In  re  Hamlet,  it  was  said  that  the 
addition  of  such  words  as  "  her  surviving "  or  "  at  her  death  "  makes  it 
much  more  difficult  to  construe  "  leaving  "  as  "  having,"  or  "  having  had." 
In  the  case  of  a  gift  of  an  annuity  such  a  construction  will  not  be 
adopted  (In  re  Hemingway,  60  L.  J.  Ch.  85 ;  45  Ch.  D.  453). 

Where  there  is  a  contingent  gift  to  children  on  (say)  attaining 
twenty-one,  but  "  in  the  event  of  my  death  without  leaving  any  children 
surviving  me,"  then  over ;  and  testator  leaves  children  or  a  child,  who 
die  before  the  contingency  happens,  there  results  an  intestacy,  for  the 
surviving  children  or  child  do  not  take  a  vested  interest  (the  contingency 
not  having  happened),  and  the  gift  over  does  not  take  effect,  because, 
there  being  children  or  a  child,  its  condition  never  arose,  for  "  without 
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leaving  any  children"  cannot  be  read  as  "without  leaving  any  such 
children,"  i.e.  children  not  obtaining  a  vested  interest  {In  re  Edwards, 
[1906]  1  Ch.  570;  75  L.  J.  Ch.  321,  adopting  Walker  v.  Mower,  16  Beav. 
365,  and  apparently  setting  up  Bree  v.  Perfect,  1  Coll.  128,  and  in  part 
overruling  Kidman  v.  Kidman,  40  L.  J.  Ch.  359). 

"  Die  without  leaving  issue  male  ;  "  V.  In  re  Ball,  Slatterley  v.  Ball, 
1889,  40  Ch.  D.  11;  58  L.  J.  Ch.  232;  Clay  v.  Coles,  57  L.  T.  682. 

Devise  to  A.  "and  the  heir-male  of  his  body,  and  the  heirs  and 
assigns  of  such  heir-male,"  but  if  A.  should  "  die  without  leaving  any 
son,"  gives  A.  an  estate  for  life,  with  a  contingent  remainder  in  fee  to 
the  person  (if  any)  who  at  A.'s  death  should  be  the  heir-male  of  his 
body,  with  a  limitation  over  if  there  should  be  no  such  heir  {Chamberlayne 
v.  Chamherlayne,  1856,  25  L.  J.  Q.  B.  357;  6  El.  &  Bl.  625;  Vf.  Scale  v. 
Eawlings,  [1892]  A.  C.  342;  61  L.  J.  Ch.  421). 

V.  Die;  Die  without  Issue. 

LEAVING  A  WIDOW.—"  Shall  die  leaving  a  widow ; "  V.  Hood  v. 
Hood,  W.  K  (69)  237. 

LEFT. — A  bequest  of  what  shall  "remain,"  or  "be  left,"  at  the 
decease  of  the  prior  legatee,  or  of  what  the  legatee  is  possessed  of  at 
the  time  of  death,  or  of  "  what  he  does  not  want,"  or  "  does  not  spend," 
or  "  can  transfer,"  or  "  can  save,"  or  "  of  what  remains  undisposed  of,"  or 
of  the  "  bulk  "  of  certain  property,  or  a  gift  over  of  the  whole  legacy  in 
case  of  the  death  of  the  prior  legatee  "  intestate,"  is  void  for  uncertainty 
(Jarm.  333,  334,  and  cases  there  cited). 

But  where  the  will  gives  to  A.  a  limited  interest  with  a  power  of 
disposal  of  the  corpus,  and  this  is  followed  by  a  gift  over  of  what 
"remains,"  or  is  "remaining,"  at  the  death  of  A.,  or  of  what  "remains 
undisposed  of,"  or  other  like  expression,  the  gift  over  will  take  effect 
upon  such  of  the  property  as  A.  may  not  have  disposed  of  by  act  inter 
vivos  {In  re  Pcninder,  1887,  56  L.  J.  Ch.  113;  In  re  Thomson,  1880,  49 
L.  J.  Ch.  622 ;  14  Ch.  D.  263 ;  In  re  Stringer,  1877,  46  L.  J.  Ch.  633 ; 
6  Ch.  D.  1).  In  In  re  Pounder,  Kay,  J.,  said  that  "  remaining "  was 
equivalent  to  "remaining  undisposed  of."     Vf.  What  is  Left. 

Where  there  is  a  direction  that  property  is  to  go  as  it  may  be  "  left," 
that  word  imports  a  will  {'per  Chitty,  L. J.,  Hill  v.  Hill,  66  L.  J.  Q.  B.  334). 
But  where  a  gift  was  of  all  the  testator's  interest  in  the  estate  "  left  by  " 
his  father  and  mother  in  Glasgow,  that  was  held  to  mean  all  interest 
which  came  to  him  in  consequence  of  their  death,  including  what  came 
to  him  under  an  inter  vivos  disposition  by  his  father  {In  re  Neilson, 
5  Eraser,  938). 

"Left  an  Orphan;"  V.  Orphans,  Vol.  XL  of  this  Encyc,  p.  207. 

LEGACY. — "  The  plain  import  of  the  word  '  legacies '  includes  both 
specific  and  pecuniary  legacies ; "  "  residue  is  not  a  legacy  in  the  ordinary 
sense  of  the  term  "  {per  Eomilly,  M.E.,  Ward  v.  Grey,  1860,  29  L.  J.  Ch. 
75,  76 ;  26  Beav.  485).     V.  Legatee. 

"  Under  a  charge  of  '  legacies,'  annuities  will  generally  be  included, 
unless  the  testator  manifests  an  intention  to  distinguish  them,  as  by 
sometimes  using  both  words"  (Jarm.  1416;  cp.  Gaskin  v.  Rogers,  1866, 
L.  E.  2  Eq.  284). 

"  A  direction  to  pay  '  legacies '  free  of  duty  will  not  generally  include 
the  proceeds  of  realty  directed  to  be  sold  (  White  v.  Lake,  1868,  L.  E.  6  Eq. 
188);  but,  probably,  would  include  legacies  payable  out  of  such  proceeds 
{Hodges  v.  Grant,  1867,  36  L.  J.  Ch.  935 ;  L.  E.  4  Eq.  140;"  Jarm.  152). 
Such  a  direction  applies  to  specific,  as  well  as  pecuniary,  legacies  {In  re 
Johnson,  53  L.  J.  Ch.  645 ;  26  Ch.  D.  538). 
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"  Legacy,"  primd  facie,  has  reference  to  personalty  only  (  Windus  v. 
Windus,  1857,  26  L.  J.  Ch.  185 ;  6  De  G.,  M.  &  G.  549 ;  43  E.  K.  1347 ; 
Gethin  v.  Allen,  1888,  23  L.  K.  Ir.  241) ;  but,  contextually,  it  may  extend 
to  realty  {Hardacre  v.  Nash,  1794,  5  T.  E.  716 ;  2  R  K.  691 ;  Jarm.  697 ; 
V.  Eesiduary  Legatee). 

V.  Pecuniary  Legacies  ;  Devise. 

A  bequest  of  a  share  of  proceeds  arising  from  the  sale  of  real  and 
leasehold  properties  is  a  "legacy"  within  s.  65,  County  Court  Acts, 
9  &  10  Vict.  c.  95 ;  13  &  14  Vict.  c.  61,  s.  1 ;  County  Court  Act,  1888, 
s.  58  {Pears  v.  Wilson,  1851,  20  L.  J.  Ex.  381;  6  Ex.  733);  so,  semlle, 
of  a  bequest  conditional  on  good  conduct  {per  Campbell,  C.J.,  In  re 
Fuller,  1853,  2  El.  &  Bl.  575,  576 ;  22  L.  J.  Q.  B.  415).  But  where  there 
are  active  trusts  to  be  exercised  in  respect  of  the  fund  bequeathed 
{Phillips  V.  Hewston,  1856,  25  L.  J.  Ex.  133 ;  nom.  Hewston  v.  Phillips, 
1856,  11  Ex.  Eep.  699 ;  Va.  Beard  v.  Hine,  1861,  10  W.  E.  45),  or  where 
so  much  a  week  is  to  be  paid  by  a  person  taking  a  benefit  under  the 
will  {Longhottom  v.  Longhottom,  1853,  22  L.  J.  Ex.  74;  8  Ex.  Eep.  203), 
there  is  no  "  legacy  "  within  the  meaning  of  these  sections. 

A  direction  in  a  will  that  a  solicitor-trustee  may  make  professional 
charges,  is  a  "legacy"  within  s.  15,  Wills  Act,  1  Vict.  c.  26,  so  that  if 
he  be  one  of  the  attesting  witnesses  the  direction  is  void  {In  re  Barber, 
1886,  55  L.  J.  Ch.  373 ;  31  Ch.  D.  665 ;  In  re  Pooley,  1889,  58  L.  J.  Ch.  1 ; 
40  Ch.  D.  1).     Vh.  In  re  White,  [1898]  2  Ch.  217;  67  L.  J.  Ch.  502. 

LEGACY  DUTY. — A  direction  in  a  will  that  all  legacies  are  "  to 
be  paid,  free  of  legacy  duty,"  will  apply  to  all  the  specific  legacies  of 
chattels  as  well  as  to  the  pecuniary  legacies;  but  not  to  the  succession 
duty  in  respect  of  a  bequest  of  leaseholds  {In  re  Johnson,  1884,  53  L.  J. 
Ch.  645 ;  26  Ch.  D.  538). 

As  to  what  words  will  exempt  a  legatee  from  payment  of  legacy 
duty,  V.  Jarm.  l^ln. 

Vh.  In  re  Bayer,  [1903]  1  Ch.  685 ;  72  L.  J.  Ch.  230 ;  Macdonald's 
Trustees  v.  Aberdeen,  4  Eraser,  907. 

LEGAL  EEPEESENTATIVE.— The  primary  meaning  of  "repre- 
sentatives," "  legal  representatives,"  "  personal  representatives,"  or  "  legal 
personal  representatives,"  is  "  executors  or  administrators "  in  their 
official  capacity  {Stockdale  v.  Nicholson,  1867,  36  L.  J.  Ch.  793 ;  L.  E. 
4  Eq.  359,  and  cases  therein  cited ;  Jarm.  957  et  seq. ;  Wms.  Exs.,  889 
et  seq.),  but  that  meaning  may  be  controlled  by  the  context.  Thus,  in  a 
gift  to  nephews  and  nieces,  living  on  the  happening  of  an  event,  "  or 
their  legal  personal  representatives  share  and  share  alike,"  the  phrase 
"  legal  personal  representatives  "  means  next-of-kin  {King  v.  Cleaveland, 
1859,  4  De  G.  &  J.  477 ;  45  E.  E.  186 ;  26  Beav.  26,  166 ;  53  E.  E.  806, 
860 ;  28  L.  J.  Ch.  835,  874,  876 ;  Va.  Walker  v.  Camden,  1848,  17  L.  J. 
Ch.  488;  16  Sim.  329;  60  E.  E.  900).  The  phrase  "legal  representa- 
tives," and  such-like  phrases,  will  generally  mean  next-of-kin,  and  not 
exors.  or  admors.,  when  the  individuals  so  indicated  are  to  take  bene- 
ficially {Briggs  v.  Upton,  1872,  L.  E.  7  Ch.  376 ;  41  L.  J.  Ch.  33 ;  Robinson 
V.  Bvans,  43  L.  J.  Ch.  82 ;  Jarm.  960,  964 ;  Wms.  Exs.,  892  et  seq. ;  Jacob 
V.  Catling,  W.  N.  (81)  105;  V.  Executors). 

Gift  to  A.  for  life,  and  after  his  death  to  be  equally  divided  between 
his  "  children  or  legal  representatives;"  V.  In  re  Roberts,  [1903]  2  Ch. 
200 ;  72  L.  J.  Ch.  597. 

Where  such  a  phrase  as  "  legal  representatives  "  would  be  held  to 
mean  next-of-kin,  that  would,  it  has  been  said,  generally  imply  next-of- 
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kin  according  to  the  Statute  of  Distribution,  and  would  include  a  wife, 
but  not  a  husband  (Jarm.  977 ;  Wms.  Exs.,  892).  But  Booth  v.  Vicars 
(1844,  13  L.  J.  Ch.  147 ;  1  Coll.  6 ;  63  E.  R  297,  cited  on  this  point  in 
Wms.  Exs.)  was,  in  Stockdale  v,  Nicholson,  supra,  thus  dealt  with  by 
Malins,  V.-C,  in  his  judgment : — "  In  the  case  of  Booth  v.  Vicars,  Lord 
Justice  Knight-Bruce  held  that  it  was  the  next-of-kin,  according  to  the 
statute,  who  took ;  but  I  think  the  authorities  since  that  decision  are  .  .  . 
clear  that  a  gift  to  the  next-of-kin,  as  a  class,  gives  a  joint  tenancy  to 
the  nearest  of  kin."  But  as  the  point  had  only  JDcen  slightly  argued,  he 
invited  further  discussion,  upon  which  counsel,  whose  interest  it  was  to 
argue  the  other  way,  said  that  he  considered  the  question  had  been  so 
clearly  settled  by  Withy  v.  Mangles  (1841, 10  L.  J.  Ch.  391 ;  10  CI.  &  Fin. 
215;  8  E.  E.  724;  59  R  R  95;  4  Beav.  358;  49  E.  R  377),  and  other 
cases  that  it  would  be  hopeless  to  argue  it. 

LEGATEE. — Where  a  testator  directed  "  every  legatee  "  to  make 
a  percentage  contribution  "  out  of  their  legacies,"  it  was  held  that 
legatees  of  chattels  and  annuities,  as  well  as  ordinary  pecuniary  legatees, 
were  included,  and  also  (on  the  context)  the  residuary  legatees  (  Ward  v. 
Grey,  1860,  29  L.  J.  Ch.  74 ;  26  Beav.  485 ;  53  E.  R  986).  V  Legacy  ; 
Kesiduary  Legatee. 

LEGITIMATE  HEIR— A  limitation  to  A.  "  and  his  legitimate  heir 
or  legitimate  heirs  "  passes  a  fee  simple,  as  the  words  of  the  limitation 
are  not  to  be  construed  as  "  heirs  of  the  body  lawfully  begotten  "  (In  re 
Co-operative  Wholesale  Socy.  and  Kershaw,  W.  N.  (86)  45).  V.  this  Encyc. 
tit.  Lawfully  Begotten. 

LIEU  AND  SUBSTITUTION.— A  bequest  in  a  codicil  "in  lieu 
of,"  or  "  in  substitution  for,"  one  in  the  will,  is  to  be  taken  with  all 
the  accidents  and  conditions  of  the  original  bequest  {Shaftesbury  v. 
Marlborough,  1835,  7  Sim.  237;  58  E.  R  827;  40  R  R  129;  2  Myl. 
&  K.  Ill;  39  E.  R  886;  39  R  R  153;  In  re  Boddington,  1884,  53 
L.  J.  Ch.  477;  nom.  Boddington  y.  Clairat,  1884,  25  Ch.  D.  685).  V. 
Addition  ;   In  Lieu  of  ;   Instead  of. 

LIKEWISE.— F.  This  Encyc.  tit.  Likewise. 

LINEAL. — The  expressions  "lineal  descent,"  "lineally  descended," 
indicate,pWm(^  facie,  a  direct  line  of  descent  from  father  to  son  ( V.  hereon 
note  to  Craik  v.  Lambc,  1844, 1  Coll.  491 ;  63  E.  K.  512);  but  under  the 
peculiar  circumstances  of  that  case,  yet  still  with  difficulty,  Knight- 
Bruce,  V.-C,  held  that  collateral  next-of-kin  were  meant  by  "  relations 
by  lineal  descent"  (1845,  14  L.  J.  Ch.  84;  1  Coll.  489;  63  E.  R  512). 
Again,  in  Boys  v.  Bradley  (1853,  22  L.  J.  Ch.  623 ;  4  De  G.,  M.  &  G.  58 ; 
43  E.  E.  429),  the  same  learned  judge,  when  Lord  Justice,  said :  "  What- 
ever may  be  the  range  of  the  word '  lineal,'  considered  by  Mr.  CoUyer  in 
his  note  to  Craik  v.  Lambe,  to  speak  of  a  man's  collateral  kindred  as  related 
to  him  in  any  line  is  not  an  improper  use  of  language,  but  equally  allow- 
able with  the  genealogical  transversa  linea  of  the  civil  lawyers."  Vf. 
Jarm.  944. 

"  The  eldest  male  lineal  descendant "  is  inapplicable  to  a  male  person 
claiming  in  part  through  a  female  (Oddie  v.  Woodford,  1838,  7  L.  J.  Ch. 
117;  3  Myl.  &  C.  584;  40  E.  R  1052;   Vh.  Jarm.  913). 

LINEN. — "  Under  this  term,  without  qualification,  table  and  bed 
linen,  and  every  article  to  which  that  general  word  can  be  applied,  will 
pass.  But  where  there  is  a  bequest  of  '  all  linen  and  clothes  of  all  kinds,' 
it  has  been  held  that  only  body  linen  will  pass  "  (Wms.  Exs.,  950,  citing 
Runt  V.  Hort,  3  Bro.  C.  C.  311 ;  29  E.  R  554). 


750  WILL 

LIVE  AND  DEAD  STOCK.— "The  words  'live  and  dead  stock' 
have  never  occurred  alone  in  a  bequest,  consequently  their  import  in  the 
abstract  could  not  have  received  a  legal  interpretation.  Since,  however, 
the  term  '  stock '  is  of  extensive  meaning,  and  not  rendered  less  so  by  the 
prefatory  words  'live  and  dead' — expressions  that  merely  distinguish 
such  part  of  the  personal  estate  as  is  inanimate  from  that  which  is  animate 
— it  is  not  improbable  that  a  Court  might  interpret  the  word  '  stock,' 
under  those  circumstances,  as  synonymous  with  '  property,'  and  sufficient 
to  pass  the  whole  of  a  testator's  personal  estate "  (Eoper,  274).  It  is, 
however,  submitted  that  it  would  need  a  context,  and  probably  a  strong 
one,  to  warrant  so  large  an  interpretation,  and  that  the  primary  meaning 
of  "  live  and  dead  stock  "  is  that  which  was  put  on  the  phrase  in  Porter 
V.  Tournay  (1797,  3  Ves.  311 ;  30  E.  E.  1027),  viz.  "out-of-door  stock;" 
indeed,  in  that  case  the  Master  of  the  Rolls  said,  that  that  would  be  the 
interpretation  of  the  phrase  "  if  those  words  stood  alone."  But  where 
the  bequest  was  of  "  all  testator's  furniture,  linen,  plate,  pictures, 
carriages,  horses,  and  other  live  and  dead  stock,"  Wood,  V.-C,  considering 
that  "  other  "  referred  to  all  the  previous  words  of  the  sentence,  and  that 
the  testator  evidently  meant  to  include  every  stock  and  store  he  had 
about  his  house,  held  that  books  and  wines  passed  under  the  bequest. 
He  said :  "  The  words  '  dead  stock '  might  apply  to  indoor  things.  The 
expression  '  stock  of  wines  '  was  common ;  but  '  stock  of  books '  was  not 
heard  so  often  "  {Hutchinson  v.  Smith,  1863, 11  W.  E.  417 ;  8  L.  T.  602 ; 
Rudge  v.  Winnall,  1849,  12  Beav.  357;  50  E.  E.  1098).  In  Blake  v. 
Gibbs,  5  Euss.  ISn.,  growing  crops  passed  under  this  phrase. 

Vf.  Randall  v.  Russell,  1817,  3  Mer.  190;  36  E.  E.  73;  17  E.  E.  56; 
Hardman  v.  Johnson,  3  Mer.  347 ;  Burbidge  v.  Burbidge,  1867,  37  L.  J. 
Ch.  47 ;  16  W.  E.  76 ;  17  L.  T.  138. 

LIVE  AND  EESIDE.— A  condition  in  a  gift  of  a  house  that  the 
donee  shall  "  live  and  reside  "  therein,  does  not  seem  more  exigent  than 
if  it  said  nothing  about  living  and  only  required  residence ;  V.  Eeside. 
In  Fillingham  v.  Bromley  (1823,  Turn.  &  E.  530 ;  37  E.  E.  1204 ;  24  E.  E. 
136)  Lord  Eldon  said :  "  Suppose  the  devisee  had  been  an  M.P.,  and  had 
a  house  in  London,  would  you  say  he  did  not  live  and  reside  at  J.  ? "  It 
would  seem  that  "  live  "  in  that  question  adds  nothing  to  its  point.  Cp. 
Eent  Free. 

LIVING. — "  A  power  to  appoint  to  children  living  at  the  parent's 
decease,  includes  a  child  in  ventre  sa  mdre  at  that  time  (Beale  v.  Beale, 
1713,  1  P.  Wms.  244 ;  24  E.  E.  373).  This  point  has  been  otherwise 
decided  (Fierson  v.  Garnett,  1786,  2  Bro.  C.  C.  38,  63;  29  E.  E.  20,  36); 
but  the  law  is  now  perfectly  settled  (Clarke  v.  Blake,  1788,  2  Bro.  C.  C. 
320 ;  29  E.  E.  176 ;  2  Black.  H.  399 ;  Va.  Thellusson  v.  Woodford,  1798, 
4  Ves.  226 ;  31  E.  E.  117 ;  4  E.  E.  205 ;  Hale  v.  Hale,  1692,  Ch.  Pre.  50 ; 
24  E.  E.  25) ; "  Sug.  Pow.,  673.  Vf.  In  re  Burrows,  [1895]  2  Ch.  497 ; 
65  L.  J.  Ch.  52;  In  re  Wilmer,  [1903]  1  Ch.  874;  72  L.  J.  Ch.  378. 

V.  Born. 

Bequest  on  condition  of  "  being  "  or  "  living  in  England,"  or  "  residing 
in  this  country ; "  V.  Woods  v.  Townley,  1854,  23  L.  J.  Ch.  281 ;  11  Hare, 
314;  68  E.  E.  1295 ;  Dale  v.  Atkinson,  1856,  3  Jur.  N.  S.  41. 

Bequest  to  A.  for  life,  remainder  to  "  her  children  living ; "  held,  that 
children  of  A.  living  at  the  death  of  testator  took  vested  interests  {Hodg- 
son V.  Smithson,  1857,  26  L.  J.  Ch.  110;  21  Beav.  354 ;  52  E.  E.  896). 

"  Who  shall  be  living  ; "  V.  Penny  v.  Clarke,  1860,  29  L.  J.  Ch.  370  ; 
1  De  a,  F.  &  J.  425 ;  45  E.  E.  423  ;  John.  619 ;  70  E.  E.  567. 
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V.  Then  Living. 

LIVING  WITH  ME.— The  phrase  "  living  with  me  "  in  a  bequest 
to  servants,  does  not  mean  "  living  in  my  house,"  but  means  "  living  in 
my  service  "  (per  Turner,  V.-C,  in  Blackwell  v.  Pennant,  1853,  22  L.  J. 
Ch.  155  ;  9  Hare,  551 ;  68  E.  R  631).     V.  Servant. 

LONDON. — In  a  will  where  there  was  a  bequest  to  the  "  Hospices 
de  Londres,"  the  will  being  French  and  being  made  by  an  Englishman, 
who  had  resided  all  his  life  in  France  and  who  in  his  will  referred  to  his 
notary  as  "  de  Londres  "  (who,  however,  carried  on  business  at  Saville 
Kow,  and  had  no  place  of  business  or  residence  in  the  City),  Komilly, 
M.K.,  refused  to  follow  Mallan  v.  May  (13  M.  &  W.  511 ;  67  R.  R.  707, 
and  B.  v.  Lewen,  1  Sid.  405 ;  82  E.  R.  1183),  and  practically  adopted 
Sir  William  Potty's  definition  by  which,  writing  in  1686,  he  defined 
"  London  "  as, "  The  housing  within  the  Walls,  with  the  Liberties  thereof, 
Westminster  and  the  Borough  of  Southwark,  and  so  much  of  the  built 
ground  in  Middlesex  and  Surrey  whose  houses  are  contiguous  unto,  or 
within  call  of,  those  before  mentioned  "  (  Wallace  v.  A.-G.,  1864, 12  W,  R. 
506;  33  L.  J.  Ch.  314;  33  Beav.  384;  55  E.  R.  416;  Va.  Beckford  v. 
Crutwell  1832,  5  Car.  &  P.  242 ;  1  Moo.  &  R.  187). 

MADE.— A  will  is  "  made,"  20  &  21  Vict.  c.  57,  s.  1,  when  it  is  signed 
with  such  formalities  as  the  law  requires  {In  re  Elcom,  [1894]  1  Ch.  303 ; 
63  L.  J.  Ch.  392).  A  will  of  a  married  woman  "  made  during  coverture  " 
(s.  3,  Married  Women's  Property  Act,  1893)  applies  to  such  a  will,  when- 
ever made,  of  every  married  woman  dying  after  the  date  of  the  Act  {In 
re  Wylie,  [1895]  2  Ch.  116  ;  64  L.  J.  Ch.  613). 

MAINTENANCE. — As  to  what  words  will  create  a  trust  for  main- 
tenance of  children,  V.  Booth  v.  Booth,  [1894]  2  Ch.  282 ;  63  L.  J.  Ch. 
560 ;  Lewin,  152, 153.  Note. — The  Court  will  not  overrule  the  hond-fide 
discretion  of  trustees  in  exercising,  or  refusing  to  exercise,  a  power  for 
maintenance  ( Wilson  v.  Turner,  1883,  52  L.  J.  Ch.  270 ;  22  Ch.  D.  521 ; 
In  re  Bryant,  [1894]  1  Ch.  324 ;  63  L.  J.  Ch.  197) ;  and  sometimes  money 
may  be  so  applied  when  the  years  for  maintenance  have  expired  {In  re 
Wise,  [1896]  1  Ch.  281 ;  65  L.  J.  Ch.  281). 

A  power  to  a  wife  to  appoint  for  her  "  maintenance  and  support " 
enables  her  to  appoint  the  corpus  {In  re  Heginbotham,  W.  N.  (84)  179). 

As  to  the  power  of  trustees  to  apply  income  of  an  infant's  property 
for  or  towards  his  maintenance,  education,  or  benefit,  V.  sec.  43,  Conv. 
&  L.  P.  Act,  1881,  and  Vth.  In  re  Wells,  1890,  43  Ch.  D.  281 ;  59  L.  J. 
Ch.  113  ;  In  re  Bowlhy,  [1904]  2  Ch.  685  ;  73  L.  J.  Ch.  810. 

Education  is  included  in  the  phrase  "  maintenance  and  support "  as 
applied  to  children  {In  re  Breed,  1876,  45  L.  J.  Ch.  191 ;  1  Ch.  D.  226). 

Semble,  that  words  giving  income  for  the  "  maintenance  and  support " 
of  a  wife  and  children,  are  sufficient  to  create  a  separate  use  in  the 
wife  {Austin  v.  Austin,  1877,  46  L.  J.  Ch.  92 ;  4  Ch.  D.  233). 

FTi.  In  re  Walker,  [1901]  1  Ch.  879 ;  70  L.  J.  Ch.  417. 

A  bequest  for  the  "  maintenance "  of  an  institution  is  not  against 
the  Mortmain  Act  {Kirkhank  v.  Hudson,  1819,  7  Price,  221).  Va. 
Support. 

MALE  CHILDREN.— r.  this  Encyc.  tit.  Male  Childeen. 

MALE  DESCENDANTS.— r.  this  Encyc.  tit.  Male  Descendants. 

MALE  LINE.— r.  this  Encyc.  tit.  Male  Line;  Vf.  Stroud,  Jud. 
Did. 

MANOR. —  V.  this  Encyc.  tit.  Manor  ;   Vf.  Stroud,  Jud.  Diet. 

MANSION. — "  '  Mansion '  is  in  our  law  most  commonly  taken  for 
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the  chief  messuage  or  habitation  of  the  lord  of  a  manor — the'  manor- 
house  where  he  doth  most  remain  or  continue,  his  capitall  messuage,  as 
it  is  called  "  {Termes  de  la  Ley,  "  Mansion  "). 

" Mansion-house,  garden,  and  premises,"  in  a  devise;  V.  LetJibridqe 
V.  Letlibridge,  1862,  31  L.  J.  Ch.  741 ;  4  De  G.,  F.  &  J.  35  ;  45  E.  k 
1095. 

V.  Stroud,  Jud.  Did.,  and  Supplement. 

MARINER — "  Any  mariner  or  seaman,  heing  at  sea,"  may  make 
a  nuncupative  will  (Stat,  of  Frauds,  s.  22 ;  Wills  Act,  1  Vict.  c.  26, 
s.  11)  ;   Vh.  this  Encyc.  tit.  Naval  Testament. 

MAY. — "  May,"  like  "  shall,"  may  denote  futurity,  e.g.  a  gift  to  the 
children  of  the  members  of  a  class  "  who  may  die  in  my  lifetime,"  would 
not  include  children  of  a  member  of  such  class  who  was  already  dead 
at  the  date  of  the  will  {In  re  Hotchkiss,  1869,  38  L.  J.  Ch.  631 ; 
L.  R  8  Eq.  643). 

Eor  a  full  collection  and  analysis  of  the  cases  on  the  meaning  of 
"  may,"  V.  Stroud,  Jud.  Diet.,  and  Supplement. 

MEDALS. — This  word,  in  a  bequest,  will  pass  curious  pieces  of- 
current  coin  kept  by  the  testator  with  his  medals  (Bridgman  v.  Dove, 
1744,  3  Atk.  202 ;  26  E.  R  917  ;  Wms.  Hxs.,  950);  Cp.  Jewels. 

MESSUAGE. — This  word  is  synonymous  with  (Co.  Litt.  5b ;  Touch., 
94 ;  per  Bullen,  J.,  Scholes  v.  Hargraves,  1792,  5  T.  R  46  ;  2  R  R  532), 
or  at  least  as  comprehensive  as,  House,  and  includes  an  unfinished 
carcase  of  a  house  {Bennett  v.  Herring,  3  C.  B.  N.  S.  370,  374). 

"  The  distinction  suggested  in  the  early  cases  between  messuage  and 
house,\n.  regard  to  the  greater  comprehensiveness  of  the  former,  is  not  to 
be  relied  on ;  and  it  is  clear  that  even  the  word  '  messuage '  would  not 
now  be  held  to  carry  land  beyond  a  homestead  or  orchard,  though 
contiguous  to  or  enjoyed  with  it "  (J arm.  735).  It  may,  however,  be 
added,  that  where,  under  special  circumstances,  the  word  "  house  "  would 
carry  land  or  buildings  beyond  its  own  ambit,  a  like  result  would  follow 
if  the  word  "  messuage  "  were  employed.  Vf.  Jarm.  735  ;  Hibon  v. 
Hilon,  1863,  32  L.  J.  Ch.  374;  8  L.  T.  195 ;  11  W.  R  455. 

A  mill  will  pass  by  the  name  of  a  messuage  {Hill  v.  Grange,  1556, 
1  Plow.  170a;  75  E.  R253);  s,omauj  a,  G\i\xvch.{HillingsworthY.  Brewster, 
1  Salk.  256). 

"  All  that  niy  messuage,"  being  partly  freehold  and  partly  leasehold, 
and  of  which  leasehold  part  testator  afterwards  acquired  the  fee — 
passed  the  fee  of  the  entirety  {Miles  v.  Miles,  1865,  L.  R  1  Eq.  462 ; 
35  L.  J.  Ch.  315). 

MINORITY. — A  gift  of  income  "  during  minority "  may,  on  a 
context,  mean  until  the  beneficiaries  attain  some  other  age  than  twenty- 
one,  if  such  other  age  be  clearly  indicated  {Milroy  v.  Milroy,  1844, 
13  L.  J.  Ch.  266 ;  14  Sim.  48 ;  60  E.  R.  274 ;  65  R  R.  540 ;  Vf.  Weddell  r. 
Munday,  1801,  6  Ves.  341 ;  31  E.  R.  1083 ;  Hart  v.  Tidh,  1852,  2  De.  G., 
M.  &  G.  300 ;  42  E.  R.  888 ;  Maddison  v.  Chapman,  28  L.  J.  Ch.  450. 

As  to  accumulations  during  "  minority,"  V.  Jarm.  273,  274. 

MISSIONARY  PURPOSES.— r.  this  Encyc.  tit.  Missionary 
Purposes  ;  In  re  Kenny,  97  L.  T.  130. 

MISTAKE. — As  to  correcting  mistakes  in  wills,  V.  Stroud,  Jud. 
Diet,  and  Supplement,  tit.  Mistake. 

MOIETY. — "  Although  the  proper  meaning  of  '  moiety '  is  a  half 
part,  it  is  here,  in  my  opinion,  used  by  the  testator,  who  seems  to  have 
been  an  ill-educated  person,  in  the  sense  of  an  equal  part  or  share.     I 
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am  not  aware  of  any  judicial  opinion  having  been  expressed  on  the 
meaning  of  this  or  a  similar  word ;  in  the  Imperial  Dictionary  I  find 
one  of  its  meanings  given  as,  a  part  or  share  as  distinguished  from  a 
half  part  "  {per  Chatterton,  V.-C,  Morrow  v.  M'Conville,  1883,  11  L.  E. 
Ir.  252).  In  that  case  the  testator  had  made  provision  for  three 
separate  moieties,  adding  "  the  several  moieties  to  be  arranged  by  the 
executors." 

That  "  moiety  "  means,  generally,  half  part,  V.  Littleton,  Tenures,  ss. 
662,  663. 

A  devise  of  "  my  moiety,"  even  before  1  Vict.  c.  26,  would  generally 
pass  the  fee  (Jarm.  1134). 

MONEY  ;  MONEYS.— The  natural  meaning  of  a  gift  of  "money  " 
or  "  moneys,"  as  established  by  the  authorities,  and  when  unaffected  by 
a  context,  is  that  it  will  only  include,  "  Cash  in  the  house  and  at 
bankers,  and  any  other  money  belonging  to  the  testator  at  law.  Any 
sums  actually  due  and  really  payable — sums,  in  fact,  which  he  had  a 
right  to  receive  on  demanding  them — would  pass ;  but  income  not  pay- 
able until  a  future  time  would  not  pass.  Arrears  due  under  a  settlement 
would  therefore  pass,  but  the  apportioned  parts  of  current  dividends 
would  not  pass  "  {per  Selborne,  L.C.,  Byrom  v.  Brandreth,  1873,  42  L.  J. 
Ch.  826 ;  L.  R.  16  Eq.  475). 

According  to  this  definition,  "the  term  moneys"  is  equivalent  to  "ready 
money  at  call"  {per  Pearson,  J.,  In  re  Townley,  1884,  53  L.  J.  Ch.  518). 

But  in  Williams  v.  Williams  (1878,  47  L.  J.  Ch.  857 ;  8  Ch.  D.  789), 
Baggallay,  L.J.,  cited  with  approval  a  dictum  of  Wood,  V.-C,  in  Lang- 
dale  V.  Whitfield  (1858,  27  L.  J.  Ch.  795 ;  4  Kay  &  J.  426 ;  70  E.  R. 
178),  that  primd  facie  a  bequest  of  "  moneys "  "  will  be  confined  to 
ready  money  actually  in  hand."  Vf.  Dunally  v.  Dunally,  1857,  6  Ir. 
Ch.  Rep.  540 ;  Dillon  v.  McDonnell,  1881,  7  L.  R.  Ir.  335.  V.  Cash  ; 
Money  Due  ;  Cp.  Pkingipal  Money. 

The  meaning  of  the  word  "  money "  in  a  will,  will,  however, 
generally  depend  upon  the  context — if  there  is  any  that  can  explain 
it — and  upon  the  surrounding  circumstances  {fer  Kay,  3.,  In  re  Cadogan, 
1884,  53  L.  J.  Ch.  209  ;  25  Ch.  D.  154).  But  from  the  observations  of 
the  learned  judge  in  that  case  it  would  seem  that  there  is  no  middle 
course  between  holding  "  money  "  to  its  natural  sense,  and  construing 
it  as  meaning  "  the  personal  estate."  And  it  would  seem  to  follow  that 
if  the  word  is  employed  so  that  it  could  not  be  considered  as  having 
so  wide  a  meaning  as  "  personal  estate,"  then  it  must  be  restricted  to 
its  natural  sense.  Sv.  In  re  Townley,  1884,  53  L.  J.  Ch.  516;  Langdale 
v.  Whitfield,  supra. 

"  The  rest  of  my  money,"  held  to  include  all  the  residuary  personal 
estate  {In  re  Bramley,  [1902]  P.  106 ;  71  L.  J.  P.  D.  &  A.  32,  following 
In  re  Cadogan,  supra). 

When  "  money "  is  bequeathed  charged  with  debts  or  funeral 
expenses,  that  affords  "  a  strong  inference  that  the  testator  considered 
himself  as  disposing  of  that  property  which  by  law  was  subject  to  those 
charges,"  namely,  his  personal  estate  or  (as  the  case  may  be)  his 
residuary  personal  estate  {per  Leach,  M.R.,  Kendall  v.  Kendall,  1828, 
4  Russ.  371 ;  38  E.  R.  841  ;  28  R.  R.  125 ;  a  doctrine  adopted  by 
Langdale,  M.R.,  in  Rogers  v.  Thomas,  1837,  2  Keen,  13;  48  E.  R. 
531 ;  44  R.  R.  173  ;  Va.  Neioman  v.  Newman,  1858,  26  Beav.  218 ; 
53  E.  R.  880 ;  Williams  v,  Williams,  and  In  re  Cadogan,  supra ;  In 
re  White,  1882,  51  L.  J.  P.  D.  «&  A.  40;  7  P.  D.  65). 
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On  the  other  hand,  if  a  bequest  of  "  money "  is  followed  by  other 
legacies,  whether  pecuniary  or  specific,  then  "  money  "  will  generally 
be  restricted  to  the  natural  meaning  of  the  word  (Lowe  v.  Thomas,  1854, 
23  L.  J.  Ch.  453,  616  ;  5  De  G.,  M.  &  G.  315  ;  43  E.  R.  891 ;  Bi/rom  v. 
Brandreth,  supra  ;  In  re  Cadogan,  supra). 

The  use  of  the  word  "  moneys  "  (in  the  plural),  e.g.  "  all  my  moneys," 
is  a  circumstance,  though  perhaps  not  a  strong  one,  favouring  the  larger 
interpretation  (In  re  Townley,  1884,  53  L.  J.  Ch.  516 ;  Manning  v. 
Furcell,  24  L.  J.  Ch.  522;  2  Sm.  &  G.  284;  65  E.  E.  402 ;  Whateley  v. 
Spooner,  1857,  3  Kay  &  J.  542 ;  69  E.  R.  1224).  In  Langdale  v.  Whit- 
field, supra,  "  moneys  "  was  held  to  include  all  moneys  due  (whether  on 
security  or  not),  as  well  as  cash  in  hand. 

Besides  the  cases  already  cited  on  this  word,  V.  Dowson  v.  Qaskoin, 
1837,  2  Keen,  18 ;  6  L.  J.  Ch.  295 ;  48  E.  E.  533 ;  44  E.  E.  176 ; 
Prichard  v.  Frichard,  40  L.  J.  Ch.  92;  L.  E.  11  Eq.  232  ;  Stratton  v. 
milas,  1842,  2  Dr.  &  War.  51 ;  Waite  v.  Combes,  1852,  5  De  G.  &  Sm. 
676  ;  21  L.  J.  Ch.  814,  in  which  it  was  held  that  "  money"  included  the 
undisposed  of  personal  estate  ;  and  Va.  Lamer  v.  Lamer,  1858,  26  L.  J. 
Ch.  668;  3  Drew.  704;  61  E.  E.  1072;  Collins  v.  Collins,  1871,  L.  R. 
12  Eq.  455,  in  which  the  word  was  confined  to  its  literal  and  natural 
meaning. 

"  All  moneys  in  any  bank,"  was  held  to  pass  £2000  secured  by  a 
deposit  receipt  of  a  colonial  bank,  though  the  money  was  not  repayable 
until  four  years  after  the  date  of  the  receipt  {In  re  Harper,  5  Eraser, 
716).     Cp.  In  re  Derbyshire,  cited  Money  due. 
j.i  I  "  Moneys  in  banks ;  "  V.  Masson  v.  Smellie,  6  Eraser,  148  ;   Vf.  My. 

"  Money  deposited  in  Post  Office  Savings  Bank ; "  V.  In  re  Adkins, 
98  L.  T.  667. 

MONEY  DUE. — A  bequest  of  "  money  due  "  obviously  differs  from 
one  of  Money.  "Money  due"  points  to  debts  or  to  moneys  arising 
under  a  contractual  obligation.  Under  a  bequest  of  "  money  due  "  will 
pass  moneys  payable  on  the  termination  of  testator's  own  life  {Petty  v. 
Willson,  1869,  L.  E.  4  Ch.  574 ;  17  W.  E.  778),  and  damages  for  breach 
of  contract  to  which  he  was  entitled,  though  the  amount  be  ascertained 
in  an  action  by  his  executor  after  his  death  {Bide  v.  Harrison,  1874,  43 
L.  J.  Ch.  86  ;  L.  E.  17  Eq.  76);  but  not  money  for  a  service  uncompleted 
at  testator's  death  {Stephenson  v.  Dowson,  1841,  10  L.  J.  Ch.  93 ;  3  Beav. 
342 ;  49  E.  E.  135 ;  52  E.  E.  149). 

"  I  think  it  very  likely  that  the  words,  '  sums  of  money  due  and 
owing,'  might  extend  beyond  what  are  strictly  debts.  It  might,  possibly, 
under  the  particular  circumstances  of  certain  wills,  be  held  to  include 
any  sum  which  could  be  recovered  either  at  law  or  in  equity"  {per 
Mellish,  L.J.,  Martin  v.  Hohson,  1873,  42  L.  J.  Ch.  342 ;  L.  E.  8  Ch.  401 ; 
21  W.  E.  376;  28  L.  T.  427);  but  in  that  case  it  was  held  that  such 
phrase  did  not  comprise  an  unascertained  share  in  certain  partnership 
assets  to  which  the  testatrix  was  entitled  as  one  of  the  next-of-kin  of 
her  son. 

A  bequest  of  "  all  moneys  owing  "  to  the  testator,  will  include  all 
moneys  on  deposit  with  his  banker,  whether  withdrawal  on  demand  or 
after  notice  {In  re  Derbyshire,  [1906]  1  Ch.  135 ;  75  L.  J.  Ch.  95).  Cp. 
In  re  Harper,  cited  Money  ;  Eeady  Money. 

A  bequest  to  testator's  debtor  of  "  all  moneys  due  "  from  him  means, 
if  there  be  cross  accounts,  the  balance  {Ganly  v.  Dowling,  1880,  5  L.  E. 
Jr.  628). 
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'  "Money  dne  on  a  7nortgage"  will  not  pass  a  sum  merely  charged  on 
property  {Poulett  v.  Hood,  1866,  35  L.  J.  Ch.  253;  L.  R.  5  Eq.  115 ;  35 
Beav.  234 ;  13  L.  T.  783 ;  14  W.  R.  298 ;  55  E.  R.  885).  Sv.  Brown  v. 
Brown,  1858,  6  W.  R.  613.     V.  Money  on  Moktgage. 

MONEY  IN  HAND. —  V.  this  Encyc.  articles  Money  in  Hand; 
Ready  Money. 

MONEY  IN  THE  FUNDS.— Foreign  bonds  guaranteed  by  England 
are  not  included  herein  (Burnie  v.  Getting,  2  Coll.  324 ;  63  E.  R.  754. 
V.  Funds).     V.  Grant  v.  Mussett,  1860,  8  W.  R.  330 ;  2  L.  T.  133. 

MONEY  ON  MORTGAGE.— Prior  to  the  Conv.  &  L.  P.  Act,  1881, 
a  bequest  of  "  money  on  mortgage  "  passed  also  the  fee  in  the  mortgaged 
property  {Doe  d.  Guest  v.  Bennett,  1851,  20  L.  J.  Ex.  323;  6  Ex.  892; 
In  re  Arrowsmith,  1858,  27  L.  J.  Ch.  704).  But  that  Act,  since  it  came 
into  operation,  has  superseded  this  ruling  (s.  30).     V.  Money  Due. 

MOVEABLES. — A  bequest  of  all  testator's  "  moveables  "  "  doth  pass 
all  his  personal  goods,  both  quick  and  dead,  which  either  move  them- 
selves— as  horses,  sheep,  and  the  like ;  or  may  be  moved  by  another — • 
as  plate,  household  stuff,  corn  in  the  garners  and  barns  or  in  the  sheaf, 
etc.,  also  all  bonds  and  especialties ;  and  by  a  devise  of  immoveables  do 
pass  leases,  rents,  grass,  and  the  like,  but  not  any  of  those  things  that 
do  pass  by  the  devise  of  moveables ;  but  debts  will  not  pass  by  either 
of  these  devises  "  (Touch.,  447).  It  will  be  observed  that  here  there  is  a 
difference  drawn  between  "  bonds  and  especialties  "  and  "  debts  " — the 
latter,  i.e.  as  it  would  seem,  simple  contract  debts,  not  passing  under 
"  moveables."  The  reason  would  seem  to  be  because  that  which  creates 
a  bond  or  specialty  debt  can  be  carried  about,  i.e.  is  moveable.  But  that 
also  is  true  of  a  bill  of  exchange  or  promissory  note ;  yet  the  money 
secured  by  such  a  document  would  be  a  mere  debt,  and  therefore, 
according  to  the  definition  in  the  Touchstone,  would  not  be  comprised  in 
a  bequest  of  "  moveables."     Sed  qy. 

In  Steignes  v.  Steignes  (1729-30,  Mos.  296 ;  25  E.  R.  403)  it  was  held 
that  "  moveables  "  did  not  comprise  a  sum  of  South  Sea  Stock ;  but  that 
was  simply  because  the  word  was  controlled  by  a  context. 

In  citing  that  case  it  is  stated  in  Jarm.,  that  "  the  word,  if  unre- 
strained by  the  context,  would  take  in  the  whole  purely  personal  estate." 
What  is  meant  by  this  is  shown  in  a  note  at  p.  4,  ihid.,  where  it  is 
shown  that  leaseholds  are  not  "  moveables,"  and  where  this  word  is  dis- 
cussed and  distinguished  from  the  large  acceptation  of  "  personal  estate." 
But  even  so,  it  is  difificult  to  reconcile  the  statement  that  "  the  whole 
purely  personal  estate "  is  comprised  in  "  moveables,"  seeing  that  the 
Touchstone  says  that  debts  are  not  within  that  word. 

Money  is  a  "  moveable  "  {Swinfen  v.  Swinfen,  1860,  29  Beav.  207 ; 
54  E.  R.  606). 

"  Moveable  means  and  estate ;"  V.  In  re  Caithness,  7  T.  L.  R.  354. 

"Moveable  property,"  bequest  of;  V.  Enohine  v.  Wylie,  10  H.  L. 
Ca.  1 ;  31  L.  J.  Ch.  402;  11  E.  R.  924. 

MY. — If  a  testator  refers  to  his  possessing  any  particular  and  definite 
thing — e.g.  "  my  estate  at  A.,"  "  my  ring,"  "  my  horse  " — it  seems  that 
the  contrary  intention  referred  to  by  the  Wills  Act,  1  Vict.  c.  26,  is 
manifested,  and  the  will,  qua  such  bequest,  speaks  from  its  date,  and 
the  gift  is  specific  ;  but  where  the  bequest  is  generic,  of  that  which  may 
be  increased  or  diminished,  e.g.  Consols,  etc.,  the  Act  requires  something 
more  to  indicate  such  contrary  intention  than  that  the  subject-matter 
should  be  preceded  by  "  my ; "  and  accordingly,  qud,  such  a  bequest,  the 
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will  would  speak  from  the  death  of  the  testator  {Goodlad  v.  Burnett, 
1855,  1  Kay  &  J.  341 ;  69  E.  E.  489 ;  In  re  Gibson,  1866,  L.  R  2  Eq. 
669 ;  35  L.  J.  Ch.  596.  Vh.  Jarm.  295,  296,  and  as  to  the  old  rule,  iUd. 
288).  But  on  the  authority  of  Miles  v.  Miles  (1865,  L.  R.  1  Eq.  462 ;  35 
L.  J.  Ch.  315),  it  has  been  stated  that  "  the  use  of  the  pronoun  'my,'  in 
the  description  of  the  thing  given,  is  not  sufficient  evidence  of  an  inten- 
tion that  the  will  shall  not  speak  as  from  the  date  of  the  death  "  (Dart, 
310).  Vf.  In  re  Slater,  [1907]  1  Ch.  665 ;  76  L.  J.  Ch.  472,  applying 
Goodlad  v.  Burnett,  supra,  and  Ferguson  v.  Ferguson,  Jr.  Eep.  6  Eq.  199. 
Cp.  Now ;  Have. 

"My  property  at  R's  bank  ;  "  V.  In  re  Prater,  1888,  37  Ch.  D.  481 ; 
57  L.  J.  Ch.  342;  58  L.  T.  784;  36  W.  R.  561. 

A  bequest  of  the  Money  "  at  my  bankers,"  will  not  include  money 
deposited  with  a  bank  at  interest  and  as  an  investment,  but  which  bank 
the  testator  had  not  employed  to  do  his  general  banking  business  and 
which  business  had  been  done  for  him  by  another  bank  {In  re  Waddi- 
love,  91  L.  T.  176). 

"  All  I  hold  in  the  N".  Bank,"  held  to  pass  a  deposit  receipt  and  cash 
(Townsend  v.  Townsend,  1  L.  R  Jr.  180). 

"All  my  land  at  S.;"  V.  In  re  Portal  and  Lamb,  1885,  27  Ch.  D. 
600 ;  30  ibid.  50 ;  54  L.  J.  Ch.  1012 ;  53  L.  T.  650 ;  33  W.  E.  859. 

So  as  regards  the  objects  of  the  gift.  "  My  son  "  of  a  particular 
name,  means  the  son  of  that  name  at  the  date  of  the  will,  and  him  only 
(Jarm.  405). 

"  My  house,"  where  there  are  two  answering  the  description  given ; 
V.  Gardiner  v.  Jewers,  W.  IST.  (72)  35. 

Bequest  of  "  all  my  "  property  will  pass  property  subject  to  a  general 
power  of  appointment  (Chandler  v.  Pocock,  50  L.  J.  Ch.  380;  16  Ch.  D. 
648;  In  re  Harman,  [1894]  3  Ch.  607;  63  L.  J.  Ch.  822);  but,  semble, 
not  property  the  subject  of  a  special  power  {In  re  Huddleston,  1895,  64 
L.  J.  Ch.  157),  unless  accompanied  by  a  strong  context  {In  re  Richardson^ 
1886,  17  L.  E.  Ir.  442).     V.  Genekal  Power. 

A  devise  of  "  all  my  real  estate,"  or  equivalent  words,  would,  in  the 
absence  of  a  controlling  context,  pass  trust,  as  well  as  beneficial,  estates 
{Lysaght  v.  Edwards,  45  L.  J.  Ch.  554;  2  Ch.  D.  499);  8v.  sec.  30,  Conv. 
and  L.  P.  Act,  1881,  which,  however,  is  not  applicable  to  copyholds 
(sec.  45,  50  &  51  Vict.  c.  73,  on  which  V.  In  re  Mills,  40  Ch.  D.  14 ;  57 
L.  J.  Ch.  466). 

A  devise  of  "my"  real  estate,  will  pass  property  of  which  the 
testator  was  mortgagee  in  possession  {In  re  Carter,  [1900]  1  Ch.  801 ; 
69  L.  J.  Ch.  426);  Sv.  In  re  Clowes,  [1893]  1  Ch.  214. 

"My  own  heirs  whatsoever;"  V.  Gordon  v.  Gordon,  1882,  7  App. 
Cas.  713. 

"  My  own  right  heirs  ;  "  V.  De  Beauvoir  v.  De  Beauvoir,  15  L.  J.  Ch. 
305,  applied  in  Skinner  v.  Gumbleton,  [1903]  1  I.  E.  36 ;  Eight  Heirs. 

"  My  wife,"  "  my  children,"  as  a  designatio  personce  ;  V.  Pratt  v. 
Mathew,  1856,  25  L.  J.  Ch.  409;  22  Beav.  328;  52  E.  E.  1134;  In  re 
Petts,  1860,  29  L.  J.  Ch.  168;  27  Beav.  576;  54  E.  E.  228;  Vf.  Child. 
"  My  sons,"  as  a  class  ;   V.  Son. 

NAME. — "  Sometimes  it  is  made  part  of  the  description  or  qualifi- 
cation of  a  devisee  or  legatee,  that  he  be  of  the  testator's  name.  The 
word  '  name '  so  used,  admits  of  either  of  the  following  interpretations  : — 

"  1.  As  designating  one  whose  name  answers  to  that  of  the  testator 
(which  seems  to  be  the  more  obvious  sense) ; 
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"  2.  As  denoting  a  person  of  the  testator's  family — the  word  '  name ' 
being,  in  this  case,  synonymous  with  '  family '  or  '  blood.' 

"The  former,  as  being  the  more  natural  construction,  prevails  in 
the  absence  of  an  explanatory  context ;  and  such  is  most  indisputably 
its  meaning  when  found  in  company  with  some  other  term  or  expression 
which  would  be  synonymous  with  'name'  if  otherwise  construed" 
(Jarm.  993-996). 

A  woman  losing  the  "  name "  by  marriage,  loses  her  right  to  be 
classed  as  one  of  the  "  name ; "  but  not  so  a  person  who  assumes  another 
name  by  licence  or  Act  of  Parliament  {ibid.  997). 

"  Descendants  who  shall  bear  the  name  of ; "  V.  In  re  Roberts,  1881, 
19  Ch.  D.  520 ;  50  L.  J.  Ch.  265. 

As  to  whether  the  condition  of  taking  a  name  is  precedent  or  subse- 
quent, and  if  the  latter,  to  what  period  it  is  subsequent ;  F".  In  re  Green- 
wood, [1903]  1  Ch.  749 ;  72  L.  J.  Ch.  281. 

NAMELY.— F.  That  is  to  Say. 

NATURAL  CHILDREN.— As  to  when  illegitimate  children  are 
sufficiently  designated  by  the  words  "natural  children,"  V.  Bentley  v. 
Blizzard,  1858,  4  Jur.  N.  S.  652 ;  Worts  v.  CuUtt,  1854,  2  W.  R.  633 ; 
19  Beav.  421 ;  52  E.  R.  413.     Vf.  Child. 

NEAREST. — "  Nearest "  is  synonymous  with  Next  {Smith  v.  Camp- 
hell,  1812,  19  Ves.  400 ;  34  E.  R.  566 ;  13  R.  R.  224).  In  Griflths  v. 
Uvan  (1842,  11  L.  J.  Ch.  219 ;  5  Beav.  241 ;  49  E.  R.  570)  a  power  of 
appointment  of  realty  to  the  "  nearest  family  "  of  the  donee  of  the  power, 
was  held  to  mean  his  heir-at-law.     Vf.  Stroud,  Jud.  Diet. 

NECKLACES. — Where  a  testatrix  gave  her  "  necklaces  of  every 
description  "  to  A.,  and  her  "  pearls  "  to  B. — held  that  a  pearl  necklace 
passed  to  A.  {A.-G.  v.  ffarley,  1829,  5  Russ.  173 ;  7  L.  J.  0.  S.  Ch.  31 ; 
38  E.  R.  992).     V.  Jewels. 

NEPHEW;  NIECE.— F.  this  Encyc.  tit.  Nephews  and  Nieces; 
Vf.  Stroud,  Jud.  Diet. 

NET.— r.  Clear. 

NEW  TRUSTEE.  —  A  "  new "  trustee  means  a  person  newly 
appointed  ;  not  an  old  one  to  whom  power  is  given  to  act  in  the  stead 
of  another  old  trustee  as  well  as  for  himself  (/w  re  Gardiner,  1886, 
55  L.  J.  Ch.  714 ;  33  Ch.  D.  590). 

NEXT.— r.  this  Encyc.  tit.  Next  ;   Vf  Stroud,  Jud.  Diet. 

NEXT  ELDEST.— V.  per  FitzGibbon,  L.J.,  Crofts  v.  Beamish,  [1905] 
2  I.  R.  349.     Cp.  Next  Surviving  Son. 

NEXT  ENTITLED.— "Next  entitled  in  remainder;"  V.  Turtonv. 
Lambarde,  1860,  29  L.  J.  Ch.  361 ;  1  De  G.,  F.  &  J.  495 ;  45  E.  R.  453. 

NEXT  HEIR. — In  an  executory  devise  to  the  "  next  heir  "  of  A., 
the  person  is  meant  who  shall  fill  the  character  of  true  heir  to  A.  {Doe 
d.  Knight  v.  Chaffey,  1848,  17  L.  J.  Ex.  154;  16  Mee.  &  W.  664). 

Under  a  bequest  of  personalty  to  testator's  "  next  heir-at-law,"  the 
heir,  and  not  the  next-of-kin,  is  the  person  entitled  {Southgate  v.  Clinch, 
1858,  27  L.  J.  Ch.  651 ;  31  L.  T.  0.  S.  263). 

And  so  in  a  devise,  "  next  heir  "  may  mean  a  person,  and*  not  the 
heir  general  {Baker  v.  Wall,  1697,  1  Raym.  (Ld.)  185,  cited  Jarm.  910, 
920).  And  such  a  phrase  would  be  one  of  purchase  and  not  of  limita- 
tion {In  re  Parry,  1886,  55  L.  J.  Ch.  239  ;  31  Ch.  D.  130 ;  54  L.  T.  229 ; 
34  W.  R.  353). 

"  Next  heir-male ;  "  V.  Dormer  v.  Phillips,  1855, 3  Drew.  39 ;  61  E  E. 
916 ;  4  De  G.,  M.  &  G.  855  ;  43  E.  R.  742 ;  24  L.  J.  Ch.  168. 
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NEXT  MALE  KIN. — "  Next  male  kin  "  does  not  indicate  a  single 
individual,  but  a  class  of  persons  {In  re  Chapman,  W.  N.  (83)  232). 

NEXT-OF-KIN.— r.  this  Encyc.  tit.  Next-of-Kin  ;  Vf.  Stroud, 
Jud.  Did.,  and  Supplement ;  In  re  Wilson,  [1907]  2  Ch.  572 ;  77  L.  J. 
Ch.  13;  KiNDEED, 

NEXT  PERSONAL  or  LEGAL  EEPRESENTATIVES.— Under 
a  gift  to  a  person's  "  next  personal  representatives,"  or  "  next  legal 
representatives,"  his  nearest  of  kin,  in  blood,  will  take  {Booth  v.  Vicars, 
1844,  13  L.  J.  Ch.  147  ;  1  Coll.  C.  C.  6  ;  63  E.  E.  297 ;  Withy  v.  Mangles, 
1841,  10  L.  J.  Ch.  391;  10  CI.  &  Fin.  215;  8  E.  R  724;  59  R.  R.  95; 
Stockdale  v.  Nicholson,  1867,  36  L.  J.  Ch.  793;  L.  R.  4  Eq.  359). 

NEXT  SURVIVING  SON— T.  Eastwood  v.  Lockwood,  1867,  36 
L.  J.  Ch.  573 ;  L.  R.  3  Eq.  487.     Gp.  Next  Eldest,     i  ^-  -i  >  ~  :  <^'Uti 

NIECE.— F.  Nephew.  •'"*  '-■  •-"-"■ '^ 

^  NOT  SETTLED.— A  devise  of  lands  "not  settled,"  or  "out  of 
settlement,"  or  "  not  by  him  formerly  settled  or  thereby  disposed  of," 
will  pass  an  unsettled  reversion  in  fee,  of  lands  of  which  a  lesser  estate 
or  interest  is  in  settlement  (Jarm.  1190).  -^^*  '  ^^ 

'      NOW.— F.  this  Encyc.  tit.  Now;   Vf.  Stroud,  Jud.  Did.       "'    -  " 
'■      NUNCUPATIVE.— Nuncupative  will ;   F.  ante,  Vol.  X.  p.  100. 
'       OBLITERATE.— As  to  "obliterations"  in  a  will,   F.  ante,  p.  673. 
Pasting  over  a  piece  of  paper  is  an  "  obliteration "  {Ffinch  v.  Combe, 
[1894]  P.  191 ;  63  L.  J.  P.  D.  &  A.  117). 

OF. — "  My  estate  of  A. ; "  In  a  devise  in  these  words  it  was  held 
that  "  of "  was  equivalent  to  "  at,"  and  that  the  devise  could  not,  by 
extrinsic  evidence,  be  extended  to  property  out  of,  though  contiguous 
to,  A.  {Doe  d.  Chichester  v.  Oxenden,  1810,  3  Taunt.  147;  12  R.  R.  619). 
But  for  this  construction  it  has  been  suggested  that  "  the  distinction 
between  a  devise  of  '  my  estate  of  A.'  and  a  devise  of  '  my  estate  called 
A.,'  is  not  very  perceptible  "  (Jarm.  385,  397,  399).     F.  Called. 

OFFSPRING.— F.  this  Encyc.  tit.  Offspring. 
"  ON. — Where  there  is  a  devise  to  A.  in  fee,  and  if  he  "  dies  without 
issue,"  then  "  at,"  or  "  07i,"  or  "  upon  "  his  death,  over ; — A.  takes  an  estate 
in  lee  with  an  executory  devise  over  in  case  he  leaves  no  issue  living 
at  his  death  {Doe  d.  King  v.  Frost,  1820,  3  Barn.  &  Aid.  546 ;  Ex  parte 
Davies,  1852,  21  L.  J.  Ch.  135  ;  2  Sim.  N.  S.  114 ;  Parker  v.  Birks,  1855, 
24  L.  J.  Ch.  117 ;  1  Kay  &  J.  156  ;  Coltsmann  v.  Coltsmann,  1868,  L.  R. 
3  H.  L.  121 ;  in  this  last  case  the  words  were  "die  without  heirs  of  the 
body  ").  But  if  the  phrase  is  " after"  his  death,  over — that  is  not  quite 
so  strong  {per  Wood,  V.-C,  Parker  v.  Birks,  1854,  1  Kay  &  J.  165; 
69  E.  R.  409),  pointing,  as  it  does,  less  precisely  to  the  moment  of  his 
death;  and  accordingly  the  construction,  in  the  latter  case,  will  fre- 
quently give  A.  an  estate  tail  {Walter  v.  Dreiv,  1723,  1  Comyn,  372; 
Doe  d.  Cock  v.  Cooper,  1801,  1  East,  229 ;  Jones  v.  Ryan,  1846,  9  Ir.  Eq. 
249.     Vf  Jarm.  1332,  1334). 

'  "  If  an  estate  be  vested  in  trustees  upon  trust  for  A.  for  life,  and 
'  on  the  decease  of  A!  to  sell — the  trustees  have  no  power  to  sell  during 
the  life  of  A.,  however  beneficial  it  may  be  to  the  parties  interested  in 
the  trust  {Johnstone  v.  Baler,  1845,  8  Beav.  233 ;  50  E.  R.  91 ;  68  R.  R. 
78;  Blacklow  v.  Laws,  1842,  2  Hare,  40;  62  R.  R.  11;  Mosley  v.  Hide, 
1851,  L.  R.  17  Q.  B.  91 ;  20  L.  J.  Q.  B.  539 ;  Want  v.  Stallibrass,  1873, 
L.  R.  8  Ex.  175 ;  42  L.  J.  Ex.  108).  But  if  an  estate  be  devised  to 
A.  for  life  and  after  her  decease  to  trustees  upon  trust  to  sell  *  as  soon 
as  conveniently  may  be  after  the  testator's  decease' — the  trustees,  with 
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the  concurrence  of  A.,  can  make  a  good  title  {Mills  v.  Bugmore,  1861, 
30  Beav.  104;  54  E.  R.  828);"  Lewin,  502.  .^^, 

ONE.—  V.  this  Encyc.  tit.  One.  , , ,  i  / '../'"" 

OPENING. — A  bequest  for  "  opening  new  schools  "  is  not  against 
the  Mortmain  Act  {Grafton  v.  Frith,  1851,  20  L.  J.  Ch.  198). 

OR-r.Vol.X.p.l67.  /.(,^;(-ri    r/i/ 

ORNAMENT. —  V.  Personal  Ornaments.  .     ' 

ORPHAN.— r.  this  Encyc.  tit.  Orphans. 

OTHER  SONS. — In  a  gift  to  second,  third,  fourth,  and  all  and  every 
"  other  sons  "  of  A.,  the  first  son,  though  not  mentioned,  is  not  excluded, 
but  rather  the  word  "  other,"  "  ex  vi  termini,  includes  the  first "  {'per 
Lord  Brougham,  Langston  v.  Langston,  1834,  8  Bli.  N.  S.  167  ;  5  E.  R. 
908 ;  2  CI.  &  Fin.  194 ;  6  E.  R.  1128 ;  37  R.  R.  57).  In  Locke  v.  Dunlop 
(1888,  39  Ch.  D.  387;  57  L.  J.  Ch.  1010)  Stirling,  J.,  held,  on  the  con- 
text, that  "other  son"  had  reference  to  futurity,  and  included  only 
those  sons  who  should  be  born  after  his  sons  who  were  in  existence 
at  the  date  of  his  will. 

OTHER  THE  ISSUE.— In  Allgood  v.  Blake  (1872-73,  41  L.  J.  Ex. 
217;  42  ihid.  101 ;  L.  R.  7  Ex.  339 ;  8  ibid.  160)  the  words  (at  the  end 
of  a  series  of  limitations  in  tail  special)  "  to  the  use  of  all  and  every 
other  the  issue,"  were  read,  not  as  excluding  those  before  mentioned, 
but  rather  as  completing  a  provision  for  all  the  issue,  and  as  thus 
creating  a  vested  remainder  in  tail  general. 

OTHER  TRUSTEE. —  "  Where  four  trustees  were  appointed 
originally,  and  the  power  was  to  the  surviving  or  continuing  or  other 
trustee  to  appoint  new  trustees,  it  was  held  that  the  survivor  of  the 
four  trustees  who  desired  himself  to  be  discharged,  could,  by  force  of 
the  words  'other  trustee,'  appoint  four  new  trustees  in  the  place  of 
himself  and  three  others"  (Lewin,  807,  citing  Camoys  v.  Best,  1854, 
19  Beav.  414;  52  E.  R.  410). 

OUT  OF. — Where  a  testator  directed  his  legatees  to  contribute  to 
A.  a  percentage  "  out  of  their  legacies,"  Romilly,  M.R.,  said,  "  I  doubt 
whether  the  testator  intended  by  the  words  '  out  of '  to  point  to  any 
particular  description  of  legatees  who  were  to  contribute"  {Ward  v. 
Grey,  1859,  29  L.  J.  Ch.  75 ;  26  Beav.  485 ;  53  E.  R.  986).  .       ,   . 

V.  In  re  Cleveland,  [1894]  1  Ch.  164;  63  L.  J.  Ch.  115.       '  ^ 

OUT  OF  THE  RENTS.— A  devise  of  an  annuity  for  life  to  be  paid 
"out  of  rents  and  profits,"  which  prove  insufficient  to  keep  down  the 
annuity,  does  not  entitle  the  annuitant  to  a  continuing  charge  upon  the 
rents  and  profits  after  his  death  until  the  arrears  are  satisfied,  but  only 
to  the  rents  and  profits  during  his  life  {Wormald  v.  Muzeen,  1881, 
50  L.  J.  Ch.  776  ;  Stelfox  v.  Sugden,  John.  234;  70  E.  R.  410 ;  on  the 
latter  case,  V.  Bell  v.  Bell,  1872,  Ir.  Rep.  6  Eq.  239). 

OUTGOING. — A  bequest  of  leaseholds  "  free  of  all  outgoings  and 
payments,  except  the  annual  and  other  rent"  payable  in  respect  of  it, 
means  that  the  testator's  estate  must  pay  the  rent,  taxes,  and  other 
payments,  in  respect  of  the  property,  up  to  his  death ;  and  after  that 
time  the  legatee  takes  the  property,  subject  to  the  rents  and  the  liability 
to  perform  the  covenants  {In  re  Taber,  Arnold  v.  Kayess,  1882,  51  L.  J. 
Ch.  721). 

A  legacy  "clear  of  taxes  and  outgoings"  exonerates  from  legacy 
duty  {Louch  V.  Feters,  1  Myl.  &  K.  489 ;  3  L.  J.  Ch.  167). 

Vf.  In  re  Cleveland,  cited  Out  Of  ;  per  Lindley,  L.J.,  In  re  Bennett, 
65  L.  J.  Ch.  424;  [1896]  1  Ch.  778;  Stroud,  ./w^.  i>iK  and  Supplement. 
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OVERPLUS, — A  bequest  of  "  overplus  "  usually  includes  whatever 
shall  turn  out  to  be  the  overplus  {Shaw  v.  Bull,  1701,  12  Mod.  593; 
88  E.  K.  1541 ;  stated  and  commented  on  Jarm.  683  ;  Page  v.  Lea'ping- 
well,  1812,  18  Ves.  463;  34  E.  R.  392;  on  which  V.  In  re  Tunno,  1890, 
59  L.  J.  Ch.  573 ;  In  re  Phillips,  1897,  66  L.  J.  Ch.  714 ;  Beverley  v.  A.-G., 
1858,  27  L.  J.  Ch.  66 ;  6  H.  L.  Ca.  310 ;  10  E.  R.  1315).  Cp.  Residue  ; 
Remainder;  Surplus. 

OWING. — "  Moneys  owing ;  "  V.  In  re  Derbyshire,  cited  Money  Due. 
.        OWNHEIRS.— r.  My. 
i  ,     OWN  RIGHT  HEIRS.— r.  My;  Right  Heirs.      ...  .v-. 

OWN  USE  AND  BENEFIT.— A  limitation  to  A.,  "  his  exors.  or 
admors.,  to  and  for  his  and  their  own  use  aiid  benefit,"  does  not,  under 
the  italicised  words,  give  the  exors.  or  admors.  any  beneficial  interest ; 
they  simply  take  the  property  as  part  of  A.'s  estate  {Hames  v.  Hames, 
1838,  2  Keen,  646  ;  7  L.  J.  Ch.  123;  48  E.  R.  777;  Meryon  v.  Collett, 
,  1845,  8  Beav.  386 ;  14  L.  J.  Ch.  369  ;  50  E.  R.  151 ;  68  R.  R.  123). 

PAID. — A  testamentary  direction  that  all  legacies  are  to  be  "paid  " 
free  of  legacy  duty,  will  be  read  as  including  the  idea  of  satisfaction, 
transfer,  or  delivery ;  so  that  chattels,  stock,  or  shares,  the  subject  of  a 
specific  legacy,  will,  like  payment  of  a  pecuniary  legacy,  have  to  be 
•delivered  or  transferred  free  of  duty  to  the  legatee  (Ansley  v.  Cotton, 
1847,  16  L.  J.  Ch.  55 ;  In  re  Johnston,  CockerellY.  Essex,  1884,  53  L.  J.  Ch. 
645 ;  26  Ch.  D.  538 ;  32  W.  R.  634). 

A  testamentary  direction  that  debts  are  to  be  "paid"  (whether 
legacies  are  also  mentioned  or  not),  prevents  the  presumption  that  a 
legacy  to  creditor  is  in  satisfaction  of  his  claim  {In  re  Huish,  Bradshaw 
V,  Huish,  1889,  43  Ch.  D.  260 ;  disapproving  Edmunds  v.  Low,  1857, 
3  Kay  &  J.  318 ;  26  L.  J.  Ch.  432 ;  69  E.  R.  1130). 

PAINTINGS.— r.  Pictures.  .Mi."^,,, 

PARENT. — The  ordinary  sense  of  the  word  "  parent "  is  father  or 
mother  {Sibley  v.  Perry,  1802,  7  Ves.  530;  32  E.  R.  221;  6  R.  R.  183; 
Vf.  Jarm.  949,  950);  but  it  may  mean  any  lineal  ancestor  {Ross  v.  Ross, 
1855,  20  Beav.  645 ;  52  E.  R.  753) ;  "  I  have  tried  hard  to  understand 
that  part  of  the  judgment  in  Ross  v.  Ross  that  deals  with  the  shifting 
meaning  of  the  word  'parent'"  {per  Brett,  L.J.,  Ralph  v.  Carrick,  1879, 
48  L.  J.  Ch.  809). 

Where  there  is  a  condition  in  restraint  of  marriage  without  the 
consent  of  "  parents,"  a  surviving  parent  may  give  the  consent  {Dawson 
V.  Oliver-Massey,  1876,  45  L.  J.  Ch.  519;  2  Ch.  D.  753;  34  L.  T.  120; 
Booth  V.  Meyer,  1877,  38  L.  T.  125.     Vh.  In  re  Brown,  1881, 18  Ch.  D.  61). 

PARTICIPATE. — Where  beneficiaries  are  to  "  participate  "  in  a  trust 
property,  and  there  is  no  direction  as  to  the  shares  to  be  taken,  they 
take  as  tenants  in  common,  in  equal  shares  and  proportions  {Liddard 
V.  Liddard,  1860,  29  L.  J.  Ch.  619 ;  28  Beav.  266 ;  54  E.  R.  368).  In 
Robertson  v.  Eraser  (1871,  40  L.  J.  Ch.  776 ;  L.  R.  6  Ch.  696),  Hatherley, 
L.C.,  said  :  "  The  word  '  participate '  clearly  implied  a  sharing  or  division, 
and  a  tenancy  in  common  was  the  natural  consequence." 

PAY. — A  direction  "  to  pay  and  divide "  will  not  postpone  the 
vesting  of  a  gift  {In  re  Pickworth,  [1899]  1  Ch.  642;  68  L.  J.  Ch.  324); 
sometimes,  when  aided  by  a  context,  these  words  will  work  a  vesting 
{Pearman  v.  Pearman,  33  Beav.  394 ;  55  E.  R.  420).  Such  a  direction 
will  imply  a  power,  but  not  a  trust,  for  sale  {per  North,  J.,  In  re  Wintle, 
65  L.  J.  Ch.  868,  explaining  Mower  v.  Orr,  18  L.  J.  Ch.  361).  Vh.  per 
Lord  Adam,  In  re  Galloway,  25  Rettie,  28.     Gp.  Divide. 
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PAYABLE. — Where  there  is  a  gift  to  a  remainderman  on  attaining 
twenty-one  or  marrying,  but  to  go  over  in  case  of  his  death  before  his 
share  becomes  "  payable,"  this  word  will  generally  be  read  as  "  vested  " 
{Emperor  v.  Rolfe,  1748-49,  1  Ves.  208 ;  30  E.  R  986).  Vh.  Leader  v. 
Buffey,  13  App.  Cas.  294;  Buffield  v.  M'Master,  1906,  1  I.  E.  343,  345, 
354,  355,  358,  361. 

It  frequently  happens  that  "  a  money  fund  is  given  to  a  person  for 
life,  and  after  his  decease,  to  his  children  at  majority  or  marriage,  with 
a  gift  over  in  the  event  of  any  of  the  objects  dying  before  their  share 
becomes  payable.  In  such  cases  it  becomes  a  question  whether  the  word 
'  payable  '  is  to  be  considered — (1)  as  referring  to  the  age  or  marriage 
(or  any  other  such  circumstance  affecting  the  personal  situation  of  the 
legatee)  on  the  arrival  or  happening  of  which  the  shares  are  made  '  pay- 
able ; '  or  (2)  to  the  actual  period  of  distribution ;  in  other  words,  whether 
the  shares  vest  absolutely  at  the  majority  or  marriage  of  the  legatees — 
in  the  lifetime  of  the  legatee  for  life;  or  whether  the  vesting  is  postponed 
to  the  period  of  such  majority  or  marriage,  and  the  death  of  the  legatee  for 
life.  As  the  latter  construction  exposes  the  legatees  to  the  risk  of  losing 
the  testator's  provision  in  the  event  of  their  dying  in  the  lifetime  of  the 
legatee  for  life — although  they  may  have  reached  adult  or  even  advanced 
age,  and  may  have  left  numerous  descendants — the  Courts  have  strongly 
inclined  to  hold  the  word  *  payable '  to  refer  to  the  majority  or  marriage 
of  the  legatees,  especially  if  the  testator  stood  towards  the  legatees  in 
the  parental  relation. 

'  And  where  (as  often  happens)  the  question  has  arisen  under  marriage 
settlements,  the  leaning  to  this  construction  is  strongly  aided  by  the 
occasion  and  design  of  the  instrument,  whose  primary  object  obviously 
is  to  secure  a  provision  for  the  issue  of  the  marriage.  In  wills,  the  point, 
like  all  others,  depends  solely  upon  the  intention  to  be  collected  from  the 
context"  (Jarm.  1613,  1614, -i^A.  to  p.  1623,  V.  for  eases  illustrating  and 
qualifying  these  propositions ;  Vf.  Wakefield  v.  Maffet,  1886,  55  L.  J.  Ch. 
4;  10  App.  Cas.  422 ;  53  L.  T.  169 ;  Partridge  v.  Baylis,  W.  N.  (81)  81). 

"  It  is  presumed  that  if  upon  the  true  construction  of  the  will 
'  payable '  applies  to  the  age  or  marriage  of  the  legatee,  the  construction 
will  not  be  varied  by  the  accident  of  the  legatee  for  life  dying  before  the 
majority  or  marriage  of  the  legatee  in  remainder ;  but  that  the  interest 
of  the  latter  will  remain  liable  to  defeasance  during  minority  or  until 
marriage. 

"  But  if  no  time  is  specified — (or  can  be  collected  as  specified  ?) — for 
payment,  the  word  '  payable '  in  the  gift  over  will  be  held  to  refer  to  the 
death  of  the  tenant  for  life,  and  the  legatee  in  remainder  must  survive 
him  in  order  to  take. 

"  If  an  immediate  legacy  is  given  without  specifying  a  time  for 
payment,  and  is  given  over  in  case  the  legatee  dies  before  it  becomes 
payable,  the  word  '  payable '  can  only  have  reference  to  the  death 
of  the  testator.  And  even  where  a  legacy  (whether  immediate  or 
after  a  prior  life  estate)  is  directed  to  be  paid  at  a  particular  age,  and  is 
given  over  in  case  the  legatee  dies  before  it  becomes  '  payable,'  the  gift 
over  takes  effect  if  the  legatee  dies  before  the  testator,  although  he  may 
have  attained  the  age  "  (Jarm.  1613  et  seq.  ;  Vf  Watson,  Eq.,  1228-1230). 

PECUNIARY  LEGACIES.—"  If  you  find  simply  the  word  'legacy ' 
used,  and  a  direction  to  apportion  property  amongst  the  legatees,  there 
— unless  there  be  something  apparent  on  the  face  of  the  will  which  shows 
that  the  testator  has  not  used  the  word  in  its  ordinary  legal  signification 
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— it  will  include  annuitants.  The  expression  'pecuniary  legatees'  in 
itself,  I  do  not  think,  would  go  further  than  this — it  would  exclude 
specific  legatees,  that  is,  legatees  of  mere  chattels,  but  it  would  have  no 
effect  in  excluding,  primd  facie,  annuitants  from  taking  the  same  benefit 
as  they  would  have  taken  if  the  word  had  been  '  legatees '  instead  of 
'pecuniary  legatees'"  (^er  Wood,  V.-C,  Gaskin  v.  Rogers,  1866,  L,  E. 
2  Eq.  291 ;  in  which  case,  however,  annuitants  were  excluded,  by  a 
context,  from  participating  in  a  residue  given  to  persons  "  taking 
pecuniary  legacies").     V.  Legacy. 

PECUNIARY  INVESTMENTS.— r.  Investments. 

PER  CAPITA. — A  distribution  per  capita  is  when  the  members  of 
a  class  take  the  fund  distributable  among  them  in  equal  shares.  Its 
opposite  is  Per  stirpes. 

PER  STIRPES. — A  distribution  of  property  "per  stirpes  and  not  per 
capita  "  means  that  all  the  beneficiaries  will  not,  necessarily  or  probably, 
take  equal  shares,  but  that  the  property  is  to  be  divided  into  as  many 
parts  as  there  are  stock,  and  each  stock  will  have  one,  and  only  one,  of 
such  parts,  though  such  stock  may  consist  of  many  persons,  whilst 
another  may  only  consist  of  one  person;  e.g.  a  gift  to  A.  for  life, 
remainder  to  his  children  living  at  his  death,  and  the  issue  then  living 
of  his  then  deceased  children,  "per  stirpes  and  not  per  capita  ; "  (say)  A. 
had  six  children,  five  of  whom  died  in  his  lifetime,  each  leaving  issue 
living  at  A.'s  death,  and  one  child  survived  him ;  the  stirpital  distribu- 
tion is  into  six  equal  parts,  one  of  which  goes  to  A.'s  surviving  child,  and 
one  to  and  among  the  issue  (however  numerous)  of  each  of  the  five 
deceased  children. 

Where  a  distribution  of  property  amongst  a  class  embracing  descend- 
ants "  is  to  be  per  stirpes,  the  principle  of  representation  will  be  applied 
through  all  degrees,  children  never  taking  concurrently  with  their 
parents  {Balph  v.  Carrick,  1879, 11  Ch.  D.  873 ;  48  L.  J.  Ch.  801).  In  a 
case  {Robinson  v.  Shepherd,  1863,  32  Beav.  665 ;  55  E.  R.  261 ;  on  app. 
10  Jur.  N.  S.  53)  where  the  gift  was  '  to  the  descendants  of  A.  and  B, 
per  stirpes'  Sir  J.  Romilly,  M.R.,  thought  A.  and  B.  were  the  stirpes  in 
the  first  instance  to  be  considered,  so  that  the  primary  division  should  be 
into  two  parts.  But  Lord  Westbury  held  that  you  must  look  to  the 
number  of  families  or  stirpes  descended  either  from  A.  or  B.,  and  existing 
at  the  testator's  death,  and  divide  the  fund  primarily  into  a  correspond- 
ing number  of  parts.  However,  in  a  subsequent  case,  the  Master  of  the 
Rolls  acted  on  his  own  opinion,  which  appears  to  have  been  acquiesced 
in  {Gibson  v.  Fisher,  1868,  L.  R.  5  Eq.  51 ;  37  L.  J.  Ch.  67 ;  Va.  Booth  v. 
Vicars,  1844, 1  Coll.  6 ;  63  E.  R.  297 ;  13  L.  J.  Ch.  147).  If  the  gift  were 
to  the  descendants  of  one  person,  per  stirpes,  it  must  necessarily  be  dealt 
with  on  Lord  Westbury 's  principle  "  ( Jarm.  945  et  seq.).  In  In  re  Wilson 
(1884,  53  L.  J.  Ch.  130  ;  24  Ch.  D.  664)  North,  J.,  endeavoured  to  recon- 
cile Gibson  v.  Fisher  with  Robinson  v.  Shepherd ;  but  added :  "If  I  had 
to  choose  between  them  I  should  follow  Robinson  v.  Shepherd  in  prefer- 
ence to  Gibson  v.  Fisher."  In  In  re  Wilson  the  bequest  was  upon  the 
determination  of  a  prior  estate  to  such  cousins  (children  of  six  named 
aunts  and  uncles),  and  such  issue  of  predeceased  cousins,  living  at  the 
period  of  distribution,  as  should  attain  the  age  of  twenty-one  years,  or 
should  die  under  that  age,  leaving  issue,  "  to  take,  if  more  than  one  in  a 
course  of  distribution,  according  to  the  stocks,  and  not  to  the  number  of 
individuals;"  and  it  was  held  that  under  that  phrase  the  property 
was  not  divisible  into  six  parts,  but  into  sixteen,  because  the  cousins 
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(sixteen  in  number),  and  not  the  aunts  and  uncles,  were  the  "  stocks." 
Vh.  Watson,  Eq.,  1409.  Vf.  as  to  when  a  distribution  is  to  be  made 
per  stirpes,  and  when  fer  capita,  Jarm.  945,  958,  1052  et  seq. ;  Wms. 
£xs.,  1254. 

PERMIT. — A  devise  of  freeholds  to  A.  to  "  permit "  or  to  "  permit 
and  suffer  "  B.  to  receive  the  rents,  gives  the  legal  estate  to  B.  (Bight  d. 
Phillips  v.  Smith,  1810, 12  East,  455 ;  11  R.  R.  448 ;  Doe  d.  Noble  v.  Bolton, 
11  Ad.  &  E.  188).  And  even  a  devise  to  A.  to  pay  to  B.,  or  (and)  "per- 
mit and  suffer  B.  to  receive  the  rents,"  gives  the  legal  estate  to  B.  (Doe 
d.  Leicester  v.  Biggs,  1809,  2  Taunt.  109 ;  11  R.  R.  533,  but  on  that  case 
V.  In  re  Lashmar,  [1891]  1  Ch.  258;  Vf.  Jarm.  1142).  But  the  rule 
does  not  apply  where  the  direction  is  to  permit  the  receipt  of  the  "  clear" 
or  "  net "  rents  (  White  v.  Parker,  1835,  4  L.  J.  C.  P.  178 ;  1  Bing.  N.  C. 
573 ;  41  R.  R.  636 ;  Barker  v.  Greenwood,  1839,  8  L.  J.  Ex.  5 ;  4  Mee.  & 
W.  421 ;  51  R.  R.  666),  or  where  the  trustees  have  to  exercise  control 
or  have  duties  to  perform  regarding  the  legal  estate,  for  in  such  cases 
the  legal  estate  will  be  in  the  trustees  {Harton  v.  Harton,  1798,  7  T.  R. 
652;  4  R.  R.  537;  Gregory  v.  Henderson,  1813,  4  Taunt.  772;  14  R.  R. 
665 ;  In  re  Tanqueray-  Willatinie  to  Landau,  1882,  51  L.  J.  Ch.  434;  20 
Ch.  D.  465;  Van  Grutten  v.  Fosmvell,  [1897]  A.  C.  658;  66  L.  J.  Q.  B. 
745;  Vf.  Jarm.  1142,  1143).  Nor,  semhle,  does  the  rule  apply  to  copy- 
holds, because  there  "  you  lose  the  reason  for  construing  the  will  with 
reference  to  the  Statute  of  Uses"  (per  Jessel,  M.R.,  Baker  v.  White, 
1875,  L.  R.  20  Eq.  166 ;  44  L.  J.  Ch.  651). 

A  direction  in  a  will  that  the  trustees,  in  whom  the  legal  estate  is 
vested  "  shall  permit "  A.  "  at  any  time  and  from  time  to  time  to  Reside 
at  "  a  stated  house,  constitutes  A.  a  tenant  for  life  of  the  house,  within 
the  Settled  Land  Act,  1882  (In  re  Llanover,  [1903]  2  Ch.  16 ;  72  L.  J.  Ch. 
406). 

In  a  clause  of  forfeiture  on  alienation,  the  word  "  permit "  means  the 
same  as  Suffer  (per  James,  L.J,,  Bx  parte  Eyston,  47  L.  J.  Bank.  63 ; 
7  Ch.  D.  145). 

PERPETUAL  ANNUITY.—  V.  Annuity. 

PERSON. — Where  trustees  of  a  will  had  power  to  grant  leases  to 
"any  person  or  persons"  they  should  think  fit,  Chitty,  J.,  held  that 
this  authorised  them  to  grant  a  lease  to  a  limited  company  (In  re  Jeff- 
cock,  1882,  51  L.  J.  Ch.  507);   Vh.  Stroud,  Jud.  Diet. 

PERSONAL. — For  examples  of  this  word  qualifying  the  whole  of 
a  testamentary  gift,  so  as  to  exclude  realty  therefrom,  V.  Belaney  v. 
Belaney,  35  Beav.  469 ;  55  E.  R.  978 ;  36  L.  J.  Ch.  265 ;  L.  R.  2  Ch.  138 ; 
Jmies  V.  Bohinson,  47  L.  J.  C.  P.  673 ;  3  C.  P.  D.  344. 

PERSONAL  ESTATE.— The  "personal  estate  and  effects,"  or,  its 
equivalent,  the  "  personal  property,"  of  an  individual  may,  perhaps,  be 
broadly  defined  to  be  all  his  property  other  than  that  which,  if  he  died 
intestate,  would  go  to  his  heir.  Either  of  these  phrases  includes  all  a 
person's  goods  and  chattels,  moneys,  choses  in  action,  leases  for  years, 
funded  property  and  shares  (Wms.  B.  P.,  Introd.  Ch. ;  Wms.  Exs.,  pt.  ii. 
bk.  ii.  chs.  i.  and  ii.;  Va.  Butler  v.  Butler,  1885,  54  L.  J.  Ch.  197;  28 
Ch.  D.  66).  New  River  shares,  however,  were  realty  (Drylutter  v. 
Bartholometv,  1723,  2  P.  Wms.  127;  24  E.  R.  668;  Buckridge  v.  Ingram, 
1795,  2  Ves.  652;  30  E.  R.  824;  Bligh  v.  Brent,  1837,  6  L.  J.  Ex.  Eq. 
58 ;  2  Y.  &  C.  Ex.  268).  But  Chelsea  waterworks  shares  have  been 
held  to  be  personalty  (Bligh  v.  Brent,  supra).  Sometimes  canal  shares 
have  been  held  to  be  realty  (Wms.  ^ics.  624). '-'       >»*    uviKv,..;  ;.a  r,uw 
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A  mortgage  interest  in  land  is  part  of  the  mortgagee's  personal 
estate  {per  Ld.  Eldon,  A.-G.  v.  Vigor,  8  Ves.  276, 277,  applied  In  re  Lovo- 
ridge,  [1902]  2  Ch.  863 ;  71  L.  J.  Ch.  865 ;  Vf.  Flack  v.  Longmate,  8  Beav. 
420). 

For  the  purposes  of  the  Wills  Act,  1837,  "personal  estate"  extends 
to  "  leasehold  estates  and  other  chattels  real,  and  also  to  moneys,  shares 
of  Government  and  other  funds,  securities  for  money  (not  being  real 
estates),  debts,  choses  in  action,  rights,  credits,  goods,  and  all  other  pro- 
perty whatsoever  which  by  law  devolves  upon  the  exor.  or  admor.,  and 
to  any  share  or  interest  therein  "  (s.  1). 

"Personal  estate"  in  sec.  2,  24  &  25  Vict.  c.  114,  is  not  confined  to 
moveables,  but  comprises  also  leaseholds  {In  re  Watson,  1887,  35  W.  K. 
711);  and  so  of  the  same  phrase  in  sec.  1  {In  re  (rrassi,  [1905]  1  Ch.  584; 
74  L.  J.  Ch.  341). 

But  the  context  may  restrict  the  wide  meaning  of  "  personal  estate." 
Thus,  in  Harrison  v.  Blackburn  (1865,  34  L.  J.  C.  P.  109 ;  17  C.  B.  N.  S. 
678),  a  bill  of  sale  of  the  grantor's  household  goods,  stock  in  trade,  and 
all  other  goods,  chattels  and  effects  in  or  about  his  dwelling-house,  "  and 
all  other  his  personal  estate  whatsoever,"  did  not  pass  the  term  he  had  in 
his  dwelling-house  (Cp.  Ringer  v.  Cann,  1838,  7  L.  J,  Ex.  108 ;  3  Mee. 
&  W.  343 ;  49  E.  R.  627). 

So  "  where  a  testator  shows  by  his  will  that  he  uses  the  term  '  per- 
sonal estate '  as  contradistinguished  from  '  leaseholds,'  occurring  in  the 
same  bequest,  and  he  afterwards  by  a  codicil  directs  a  charitable  legacy 
to  be  payable  out  of  his  '  personal  estate,'  the  expression  is  considered 
as  used  in  the  same  restricted  and  peculiar  sense  as  in  his  will ;  and  the 
legacy  is  payable  out  of  the  pure  personalty,  and  is  therefore  good " 
(Jarm.  200,  citing  Wilsmi  v.  Thomas,  1834,  3  Myl.  &  K.  549;  3  L.  J.  Ch. 
144 ;  40  E.  R  221).  But  it  has  been  said  (Elph.  178),  "  no  general  rule 
can  be  laid  down  as  to  whether  leaseholds  will  pass  by  a  general  descrip- 
tion of  'personal  property.'  The  principal  cases  are  Binqer  v.  Cann, 
1838,  3  Mee.  &  W.  343 ;  7  L.  J.  Ex.  108 ;  49  Pt.  R.  627 ;  Doe  d.  Farmer 
V.  Howe,  1840,  9  L.  J.  Q.  B.  352 ;  Hopkinson  v.  Lusk,  1865,  34  Beav. 
215;  55  E.  R.  617;  White  v.  Hunt,  1837,  L.  R.  6  Ex.  32;  40  L.  J.  Ex. 
23." 

On  the  other  hand,  the  expression  "  personal  estate  "  may  be  widened 
by  a  context  so  as  to  include  realty  {Doe  d.  Tofield  v.  Tofield,  1809, 
11  East,  246;  10  R.  R.  496,  stated  Jarm.  703;  Vf.  Cadman  v.  Cadman, 
1872,  41  L.  J.  Ch.  468;  L.  R.  13  Eq.  470).  But  in  such  phrases  as 
"personal  estate  and  property,"  or  "personal  property,  estate,  and 
effects,"  the  word  "  personal "  will  generally  override  the  whole  (Jarm. 
703^.,  and  cases  there  cited ;  Vf.  per  Mansfield,  C. J.,  in  Hogan  v.  Jackson, 
1775,  1  Cowp.  306 ;  Va.  Jones  v.  BoUnson,  1878,  47  L.  J.  C.  P.  673 ; 
3  C.  P.  D.  344). 

So  "  if  a  testator  direct  his  lands  to  he  sold,  and  afterwards  add  a 
general  bequest  of  all  his  'personal  estate'  {Maugham  v.  Mason,  1813, 
1  Ves.  &  Bea.  410 ;  35  E.  R.  159 ;  12  R.  R.  251 ;  Smith  v.  Harding,  W.  N. 
(74)  101 ;  Va.  Gibbs  v.  Bumsey,  1813,  2  Ves.  &  Bea.  294 ;  35  E.  R.  331 ; 
13  .  R.  R.  88),  or  appoint  a  person  '  residuary  executor '  {Berry  v.  Usher, 
1805,  11  Ves.  87 ;  32  E.  R.  1021),  any  part  of  the  proceeds  of  the  sale 
that  is  undisposed  of  will  not  form  part  of  the  residuary  fund  in  the 
first  case,  or  pass  to  the  residuary  executor  in  the  second ;  for  nothing, 
properly  speaking,  is  a  testator's  '  personal  estate '  but  what  possesses 
that  character  at  the  moment  of  his  decease "  (Lewin,  174,  wh.  Vf.  as 


WILL  765 

to  cases  where  the  special  language  employed  requires  a  different 
construction), 

A  gift  of  "  all  my  personal  estate  "  to  A.,  though  followed  by  a  devise 
of  the  real  estate  to  B.  subject  to  the  payment  of  debts  and  funeral 
expenses,  is  not  sufficient  to  exonerate  the  personal  estate  from  its 
primary  liability  for  the  debts  and  funeral  expenses  {In  re  Banks,  [1905] 
1  Ch.  547;  74  L.  J.  Ch.  336,  citing  Brummel  v.  Frothero,  3  Ves.  114; 
30  E.  K.  921). 

PERSONAL  OCCUPATION.— A  testamentary  condition  of  "per- 
sonal occupation,"  implies  that  the  devisee  must  himself  actually  occupy 
the  property  (In  re  Udwards,  [1897]  2  Ch.  412;  66  L.  J.  Ch.  658).  Sv. 
Eesiue  ;   Vf.  Rent  Free, 

PERSONAL  ORNAMENTS.— A  question  arose  on  this  phrase  as 
used  in  the  will  of  Dr.  John  Willis  (physician  to  G-eorge  iii.).  He 
possessed  an  ivory  toothpick  case  with  a  portrait  of  his  father  in  the 
centre,  a  gold  pencil-case,  a  silver  lip-salve  box,  a  gold  eye-glass,  a 
pocket-book,  and  a  case  of  instruments  which  he  usually  carried  about 
his  person.  Langdale,  M.R.,  decided  that  the  pocket-book  and  case  of 
instruments  were  not  "  personal  ornaments,"  But  as  to  the  other  things 
he  said :  "The  question  seems  to  be  whether  a  thing  that  is  ornamental 
and  capable  of  being  applied  to  useful  purposes  is,  or  is  not,  to  be  con- 
sidered as  an  ornament.  There  are  some  things  of  no  personal  use, 
a  common  ring,  for  instance,  which  may  be  set  round  with  diamonds  and 
be  of  extreme  value,  and  yet  of  no  use,  except  as  an  ornament ;  but  it 
may  be  said,  if  you  convert  that  into  a  signet-ring  and  seal  letters  with 
it,  in  consequence  of  that  useful  purpose  to  which  it  is  applied,  it 
becomes  an  article  of  utility  as  well  as  of  ornament.  A  shirt-pin  is 
equally  useful.  A  pencil-case  certainly  is  useful  as  containing  the 
pencil.  The  inclination  of  my  opinion  is,  that  though  those  things  were 
capable  of  being  connected  with  personal  use,  yet  they  were  considered 
as  personal  ornaments  in  the  sense  in  which  the  testator  intended  them. 
If  you  come  to  a  minute  definition,  they  may  not  be  so ;  but,  at  the 
same  time,  they  may  be  put  in  such  a  form  and  appearance  that  the 
ornamental  part  is  paramount  to  the  useful  part,  and  consequently  they 
might  pass  as  'ornaments'"  (Willis  v.  Curtois,  1838,  1  Beav.  196;  48 
E.  R,  911 ;  49  R.  R.  340),  In  the  report  of  this  case  in  the  Law  Journal 
(1839,  8  L,  J,  Ch,  106),  the  learned  Master  of  the  Rolls  is  reported  to 
have  said :  "  I  do  not  think  that  the  tooth-pick  case  or  the  silver  lip- 
salve box  passed  under  the  will."  As  the  matter  was  settled  between 
the  parties,  no  decision  was  given  except  as  to  the  pocket-book  and  case 
of  instruments.     V.  Jewels  ;  Trinkets. 

PERSONAL  PROPERTY.— F.  Personal  Estate. 

PERSONAL  REPRESENTATIVE.— This  is  synonymous  with  Legal 
Representative. 

An  executor  (though  he  has  not  taken  probate)  of  a  surviving 
trustee  is  such  trustee's  "personal  representative"  within  sec.  25,  13 
&  14  Vict.  c.  60  (In  re  Ellis,  1857,  24  Beav.  426 ;  53  E.  R.  422) ;  so  also 
is  one  of  the  next-of-kin  though  not  an  executor  (In  re  Stroud,  W.  N. 
(74)  180). 

Qudb  Land  Transfer  Act,  1897,  " '  Personal  representative '  means,  an 
exor.  or  admor."  (subs.  2,  s.  24) ;  on  which  V.  In  re  Pawley  and  London 
&  Provincial  Bank,  [1900]  1  Ch.  58;  69  L.  J.  Ch.  6;  In  re  Cohen's 
Uxors,  and  London  County  Council,  [1902]  1  Ch.  187 ;  71  L.  J.  Ch. 
164. 
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•"    "  Personal  representatives,"  held,  contextually,  to  mean  descendants 
of  children  of  testatrix  {Bainford  v.  Knowles,  1888,  59  L.  T.  359). 

PERSONALTY. — A  direction  to  pay  a  charitable  bequest  out  of  the 
"  personalty "  means  the  puke   personalty  {Nickisson  v.  Cockill,  1863, 

3  De  a,  J.  &  S.  622;  46  E.  R  778;  11  W.  R  353,  1082;  RoUrts  v. 
JoTies,  W.  N.  (80)  96). 

PHILANTHROPIC— A  bequest;for  "  philanthropic,"  or  for  "  charit- 
able or  philanthropic,"  purposes  is  not  a  good  charity  {In  re  Macduff, 
[1896]  1  Ch.  451 ;  65  L.  J.  Ch.  700).  In  that  case,  Stirling,  J.,  said : 
" '  Philanthropic '  is,  no  doubt,  a  word  of  narrower  meaning  than  '  benevo- 
lent.' An  act  may  be  benevolent  if  it  indicate  goodwill  to  a  particular 
individual  only ;  whereas  an  act  cannot  be  said  to  be  '  philanthropic ' 
unless  it  indicate  goodwill  to  mankind  at  large.  Still,  it  seems  to  me, 
that  '  philanthropic '  is  wide  enough  to  comprise  purposes  not  technically 
charitable."     Vf.  Charitable  Purpose. 

PICTURES. — Miniatures  may  pass  under  a  bequest  of  "  pictures  " 
and  "  paintings  "  {In  re  Conyngham,  24  T.  L.  R  789).     Cp.  Furniture. 

PLANT. —  V.  this  Encyc.  tit.  Plant  ;  Stroud,  Jiid.  Diet,  and  Supple- 
ment. 

PLANTATION. — The  devise  of  a  "  plantation  "  will,  it  seems,  pass 
also  the  stock,  implements,  utensils,  etc.,  upon  it  {Zushington  v.  Sewell, 
1827,  1  Sim.  435 ;  57  E.  R.  641,  cited  Wms.  Exs.,  950). 

PLATE. — "  Plate "  will  not  pass  plated  articles  where  the  testator 
is  possessed  of  solid  silver  ones  {Holden,  or  Holder  v.  Bamsbottom,  1863, 

4  Gif.  205 ;  11  W.  R  302 ;  66  E.  R  680). 

In  Field  v.  Beckett  (1861,  30  L.  J.  Ch.  813;  29  Beav.  573;  54  E.  R. 
750)  it  was  held  that  "  plate  and  china  "  would  carry  snuff-boxes  of  gold, 
silver,  and  china.  Vf.  Domvile  v.  Taylor,  1863,  32  Beav.  604;  55  E.  R.' 
237. 

Vh.  Goldsmith's  Co.  v.  Wyatt,  [1907]  1  K.  B.  95  ;  76  L.  J.  K.  B.  166. 

PLEASE. — A  gift  to  a  parish  priest  for  a  school,  "  or  for  whatever 
purpose  he  pleases,"  is  a  gift  to  the  donee  for  his  own  benefit  {In  re 
Harbison,  1902,  1  I.  R  103). 

PLEASURE. — A  devise  to  A.  to  give  and  sell  at  his  pleasure,  carries 
the  fee  (Sug.  Bow.,  104 ;   Vf.  Discretion). 

POOR. — A  trust  for  the  benefit  of  "  the  Poor  "  of  a  locality  does  not, 
as  a  general  rule,  include  those  who  are  receiving  parochial  relief  {A.-G. 
V.  Exeter  Corp.,  1827,  3  Russ.  395;  6  L.  J.  0.  S.  Ch.  50;  38  E.  R  624; 
26  R  R  2 ;  A.-G.  v.  Clarke,  1762,  1  Amb.  422 ;  27  E.  R  282 ;  A.-G.  v. 
Wilkinson,  1839,  1  Beav.  370 ;  48  E.  R  983 ;  49  R  R  385 ;  A.-G.  v. 
Gutch,  Reg.  Lib.  A.,  1830,  fo.  2720;  Jarm.  167;  Lewin,  616,  617;  V. 
judgment,  St.  Nicholas,  DeptfordY.  Sketchley,  1848,  17  L.  J.  M.  C.  22,  23). 
A  charity  for  the  benefit  of  "  poor  boys  "  was  held  not  confined  to  those 
poor  boys  who  required  parish  relief,  or  to  the  boys  of  persons  requiring 
such  relief  {Canterbury  Gdns.  v.  Canterbury  Corp.,  1862,  31  L.  J.  Ch.  810). 
Va.  Mary  Clark  Home  v.  Anderson,  [1904]  2  K.  B.  645 ;  73  L.  J.  K.  B. 
806;  Poorest;  Relations. 

A  trust  of  impure  personalty,  "  to  give  it  to  the  poor  as  the  trustees 
may  think  fit,"  is  void  as  against  the  Statutes  of  Mortmain  {In  re  Clark, 
Husband  v.  Martin,  1885,  54  L.  J.  Ch.  1080). 

Sometimes  "  poor  "  is  used  as  a  term  of  endearment  {Anon.,  1  P.  Wms. 
327 ;  24  E.  R  410 ;   Vth.  Jarm.  979). 

POOREST.— In  order  that  a  gift  "for  the  relief  and  use  of  the 
poorest  of  my  kindred  "  may  be  good  as  a  charitable  bequest,  the  word 
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"  poorest "  must  mean  "  poor  "  or  "very  poor,"  and  not  "the  least  wealthy 
of  a  number  of  wealthy  persons "  {A.-G.  v.  Northumberland,  1878,  47 
L.  J.  Ch.  569 ;  7  Ch.  D.  745 ;  disapproving  dictum  of  Wickens,  V.-C, 
in  GiUam  v.  Taylor,  1873,  42  L.  J.  Ch.  674;  L.  R  16  Eq.  581).  Vf. 
Tudor,  Char.  Trusts,  48,  167.     Cp.  Poor. 

PORTION. — "  Portion  "  is  synonymous  with  Share  ;  and  a  bequest 
of  a  legatee's  "  portion  "  will  not,  without  an  auxiliary  context,  pass  an 
accrued  share  (Jarm.  1522). 

"Portions /or  children,"  sec.  2,  Thellusson  Act,  39  &  40  Geo.  iii.  c.  98, 
"  Portions  for  children  are,  I  think,  generally  understood  to  be  sums  of 
money  secured  to  them  out  of  property  springing  from  or  settled  upon 
their  parents ;  and  although  there  may,  no  doubt,  be  cases  in  which  pro- 
visions for  children  out  of  property  in  which  the  parents  take  no  interest 
may  well  be  called  '  portions,'  I  think  that  such  provisions  should  only 
receive  that  designation  where  the  nature  or  context  of  the  instrument 
gives  them  that  character.  Where  there  is  a  gift  to  children  both  of 
capital  and  income,  and  there  is  nothing  in  the  nature  or  context  of  the 
instrument  to  impress  upon  the  gift  the  character  of  a  portion,  I  do  not 
think  it  could  be  called  a  '  portion '  in  the  ordinary  sense  of  the  word, 
or  ought  to  be  so  considered  within  the  meaning  of  this  Act"  {per 
Turner,  V.-C,  Jones  v.  Maggs,  1852,  22  L.  J.  Ch.  91 ;  9  Hare,  605 ;  68 
E.  R.  654 ;   Vf.  the  cases  there  cited,  and  Va.  Watson,  Uq.,  8). 

Vh.  per  Knight-Bruce,  V.-C,  Beech  v.  >S'^.  Vincent,  19  L.  J.  Ch.  130 ; 
In  re  Stephens,  73  L.  J.  Ch.  6.  •  ■'-   i* 

PORTRAIT.— r.  this  Encyc.  tit.  Portrait.  '   '^'  " 

POSSESSED  OF. — " '  Possessed '  is  peculiarly  applicable  to  per- 
sonalty, and  a  gift  coupled  with  that  word  would,  primd  facie,  imply 
personal  estate"  {per  Turner,  V.-C,  Stokes  v.  Salomons,  1851,  9  Hare,  81 ; 
20  L.  J.  Ch.  343 ;  68  E.  R.  421 ;  Vf  Wilde  v.  Eoltzmeyer,  1801,  5  Ves. 
816;  31  E.  R.  871;  Coard  v.  Holderness,  1855,  20  Beav.  147;  52  E.  R. 
559).  As  to  whether  the  use  of  the  word  "  possess,"  in  any  of  its  inflec- 
tions, will  limit  a  general  testamentary  gift  to  personalty,  e.g.  in  such  a 
phrase  as  "  all  I  am  possessed  of,"  V.  All. 

"  Moneys  I  die  possessed  of ; "  V.  In  re  Greaves,  1883, 23  Ch.  D.  313 ; 
62  L.  J.  Ch.  753;  Petty  v.  Willson,  1869,  L.  R.  4  Ch.  574;  17  W.  R. 
778;  Chapman  v.  Reynolds,  1860,  28  Beav.  221;  29  L.  J.  Ch.  594; 
8  W.  R.  403 ;  54  E.  R.  350. 

"  Money  of  which  I  am  possessed; "  V.  Inre  Cadogan,  1884, 25  Ch.  D. 
154;  53  L.  J.  Ch.  209,  following  Prichard  v.  Prichard,  1870,  L.  R.  11 
Eq.  232 ;  40  L.  J.  Ch.  92,  and  dissenting  from  Lamer  v.  Lamer,  1857, 
3  Drew.  704;  26  L.  J.  Ch.  668;  61  E.  R.  1072.     V.  Money. 

POSTPONE. — As  to  the  power  to  trustees  to  "  postpone  "  a  sale,  and 
effect  of  its  exercise,  V.  Stroud,  Jud.  Diet.,  and  Supplement;  Profits, 
infra. 

POWER.— "  Power  to  appoint,"  sec.  27,  Wills  Act,  1837,  means, 
"power  to  appoint,  hy  the  will  in  question"  {Phillips  v.  Gayley,  1889, 
43  Ch.  D.  222;  59  L.  J.  Ch.  177).  V.  Expressly  Refer;  General 
Power,     Vh.  Farwell  on  Powers. 

PRAYER. — "  What  is  prayer  ?  Barrow  says  it  is  not  only  supplica- 
tion, but  adoration"  {per  Byles,  J.,  Baxter  v.  Langley,  1869,  38  L.  J. 
M.  C.  5). 

So  though  "  bequests  for  prayers  for  the  soul  of  the  testator  are  void 
as  superstitious  "  (Tudor's  Char.  Trusts,  23,  and  cases  there  cited),  yet, 
semble,  a  bequest  to  say  prayers  for  the  living,  or  to  offer  thanksgiving 
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for  the  dead  in  the  sense  at  the  end  of  the  Prayer  for  the  Church 
Militant,  would  be  good  {In  re  Michel,  1860,  28  Beav.  39 ;  29  L.  J.  Ch. 
547).     Sv.  this  Encyc.  tit.  Prayees  for  the  Dead. 

PEECATORY  TRUST.— T.  this  Encyc.  tit.  Precatory  Trusts; 
Vf.  Stroud,  Jud.  Diet. 

PREFERMENT.— r.  Advancement. 

PREMISES. — The  premises  of  a  deed  are  all  the  foreparts  of  the  deed 
before  the  habendum  {Touch.,  75).  The  word  "  premises  "  in  fact  signifies 
what  has  gone  before;  and  therefore  may  with  propriety  be  used  in 
relation  to  any  preceding  subject  or  subjects.  Thus  where  a  testator 
devised  a  certain  messuage,  and  the  furniture  in  it,  to  A.  for  life,  and 
after  his  decease  he  gave  "  the  said  messuage  and  premises  "  to  B.,  the 
latter  devise  was  held  to  carry  the  furniture  as  well  as  the  messuage 
{Sanford  v.  Irhj,  1826,  4  L.  J.  0.  S.  Ch.  28 ;  Va.  Doe  v.  Meakin,  1801, 
1  East,  456 ;  6  R.  R.  324 ;  Fitzgerald  v.  Field,  1826, 1  Russ.  427 ;  38  E.  R. 
162 ;  25  R.  R.  97). 

But  frequently  property  is  spoken  of  as  "  premises,"  without  a  pre- 
ceding description  or  mention  of  it.  Thus  where  a  testator  gave  permission 
to  A,  to  occupy  a  "  mansion-house,  garden,  and  premises  "  Rent  Free,  it 
was  held  that  the  word  "  premises "  meant  "  premises  in  immediate 
connection  with  the  mansion,  and  without  the  occupation  of  which  the 
mansion  could  not  be  conveniently  occupied  and  enjoyed  "  {per  Turner, 
L.J.,  Lethhridge  v.  Lethhridge,  1862, 31  L.  J.  Ch.  741 ;  4  De  G.,  F.  &  J.  35 ; 
45  E.  R.  1095).  A  park  of  100  acres  adjoining  the  mansion-house  was 
accordingly,  in  that  case,  held  to  be  included  in  the  word  "  premises " 
(1861,  30  L,  J.  Ch.  388);  secus,  as  regards  the  home  farm,  though  it  was 
contiguous  to  the  mansion-house,  and  was  in  hand  at  the  death  of  the 
testator  (31  L.  J.  Ch.  737).  In  such  a  connection  "premises"  is  as 
nearly  as  possible  synonymous  with  appurtenances  {Read  v.  Read,  W.  N. 
(66)  386;  15  W.  R.  165).  Vf.  Doe  d.  Hemming  v.  Willetts,  1849,  18 
L.  J.  C.  P.  240 ;  7  C.  B.  709 ;  Barfoot  v.  Lee,  50  Sol.  J.  44 ;  Jarm.  734. 

PRESENCE. — The  subscription  of  the  attesting  witnesses  of  a  will 
has  to  be  done  in  the  "  presence "  of  the  testator  (1  Vict.  c.  26,  s.  9). 
This  means  that  he  must  be  corporeally  in  such  a  position  as  to  be  able 
to  see  the  witnesses  subscribe,  and  mentally  capable  of  knowing  what 
they  are  doing  (Jarm.  85,  wh.  V.  for  cases  hereon ;  Vf.  Carter  v.  Seaton, 
85  L.  T.  76).  By  the  same  section  a  testator  is  to  sign  his  will  in  the 
"  presence "  of  two  or  more  witnesses ;  and  that  also  means  "  that  the 
witnesses  should  see  and  he  conscious  of  the  act  done  "  {per  Dr.  Lushington, 
Hudson  V.  Darker,  1844,  1  Rob.  Eccl.  24),  but  that  requirement  is  com- 
plied with  if,  in  fact,  it  has  been  so  done — even  though  the  witnesses  may 
not  be  aware  that  the  document  is  a  will  or  that  what  they  saw  the 
testator  write  was  his  signature  {Smith  v.  Smith,  1866, 35  L.  J.  P.  &  M.  65 ; 
L,  R.  1  P.  &  D.  143).  A  further  requirement  is  that  the  witnesses  to  a 
will  are  to  be  "present  at  the  same  time,"  on  which  V.  Drown  v.  Skirrow, 
[1902]  P.  3 ;  71  L.  J.  P.  D.  &  A.  19.  Note.—Wh&XQ  there  is  an  attesta- 
tion clause  in  due  form,  the  Court  presumes  a  compliance  with  the 
statutory  requirements  as  to  the  execution  of  a  will,  unless  the  contrary 
is  shown  {In  re  Sanderson,  53  L.  J.  P.  D.  &  A.  49 ;  9  P.  D.  149 ;  Lloyd 
V.  Roberts,  12  Moore  P.  C.  158;  Whiting  v.  Turner,  89  L.  T.  71);  as  to 
when  the  contrary  is  shown,  V.  Moore  v.  King,  3  Curt.  243 ;  Hindmarsh 
V.  Charlton,  8  H.  L.  Ca.  160  ;  Wyatt  v.  Berry,  [1893]  P.  5 ;  62  L.  J.  P.  D.  & 
A.  28. 

PRESENT. — "  Handsome  present ; "  V.  Handsome  Gratuity. 
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PREVIOUSLY. — A  substitutional  gift  to  issue  of  members  of  a  class 
"who  may  previously  have  died,"  means,  generally,  previously  to  the 
period  of  distribution  {In  re  Wintle,  [1896]  2  Ch.  719 ;  65  L.  J.  Ch.  865). 

PRINCIPAL  MONEY. — A  testator  possessed  of  a  small  amount  of 
cash,  but  of  considerable  other  property,  both  real  and  personal,  gave  as 
follows : — "  I  desire  that  the  income  arising  from  my  principal  money 
shall  be  paid  to  my  wife,  while  unmarried,  for  the  support  of  herself 
and  the  education  of  my  children,  and  at  her  death  or  on  her  marriage 
to  be  divided  between  them ; "  held,  that  all  the  personalty,  including 
leaseholds,  passed,  but  not  the  realty  (Frichard  v.  Prichard,  1871,  40 
L.  J.  Ch.  92 ;  L.  R.  11  Eq.  232).     V.  Money. 

PROFESSIONAL  CHARGES.— In  a  clause  that  a  solicitor-trustee 
may  make  "the  usual  professional  charges" — though  accompanied  by 
a  special  direction  that  he  shall  be  entitled  to  the  same  remuneration 
for  all  business  done,  attendances,  time,  and  trouble,  as  if  (not  being  a 
trustee)  he  were  employed  by  the  trustees — the  solicitor-trustee  is  only 
entitled  to  charge  for  business  of  a  strictly  professional  character  {In  re 
Chappie,  Newton  v.  Chapman,  1884,  27  Ch.  D,  584;  In  re  Bedingfield, 
1887,  57  L.  T.  332 ;  Harhin  v.  Darby,  1860,  28  Beav.  325 ;  29  L.  J.  Ch. 
622 ;  54  E.  R.  391 ;  Vf.  Clarkson  v.  BoUnson,  [1900]  2  Ch.  722 ;  69  L.  J. 
Ch.  859  ;  In  re  Chalinder  &  Herington,  [1907]  1  Ch.  58 ;  76  L.  J.  Ch.  71). 
But  where  a  testator  directed  that  a  solicitor- trustee  might  make  "  the 
usual  professional  or  other  proper  and  reasonable  charges  for  all  busi- 
ness done  and  time  expended  in  relation  to  the  trusts  of  the  will,  whether 
such  business  should  be  usually  within  the  business  of  a  solicitor  or 
not ; "  held,  that  the  solicitor-trustee  might  charge  for  business  not  strictly 
of  a  professional  character  {In  re  Ames,  Ames  v.  Taylor,  1883,  25  Ch.  D. 
72).  Vf.  In  re  Fish,  [1893]  2  Ch.  413 ;  62  L.  J.  Ch.  977,  which  sets  out 
a  full  clause  hereon. 

PROFITS. — When  trustees,  under  the  powers  of  a  will,  postpone 
the  sale  of  their  testator's  business,  the  net  profits  realised  by  their 
carrying  on  the  business  will  belong  to  the  person  to  whom  "  the  rents, 
profits,  and  income  "  of  the  testator's  estate  are,  by  the  will,  to  be  paid 
during  postponement  of  conversion  {In  re  Chancellor,  1884,  53  L.  J.  Ch. 
443 ;  26  Ch.  D.  42 ;  In  re  Crowther,  [1895]  2  Ch.  56 ;  64  L.  J.  Ch.  537). 
Vh.  Postpone  ;  In  re  Chaytor,  [1905]  1  Ch.  233 ;  74  L.  J.  Ch.  106 ;  In  re 
Bates,  [1907]  1  Ch.  22 ;  76  L.  J.  Ch.  29 ;  In  re  Wilson,  [1907]  1  Ch.  394; 
76  L.  J.  Ch.  210. 

"  If  a  man  seised  of  lands  in  fee,  by  his  deed  granteth  to  another  the 
'  profit '  of  those  lands,  to  have  and  to  hold  to  him  and  his  heires,  and 
maketh  livery  secundum  formam  chartce,  the  whole  land  itself  doth  passe ; 
for  what  is  the  land  but  the  profits  thereof ;  for  thereby  vesture,  herbage, 
trees,  mines,  and  all  whatsoever  parcel  of  that  land  doth  passe  "  (Co. 
Litt.  4&). 

But  a  bequest  of  the  profits  of  leaseholds  was  held  to  pass  only  the 
profits  accruing  from  the  death  of  the  testator  {Tissen  v.  Tissen,  1718, 
1  P.  Wms.  503 ;  24  E.  R.  490). 

In  Gordon  v.  Butherford  (1823,  T.  &  R.  373 ;  2  L.  J.  0.  S.  Ch.  50)  a 
direction  as  to  a  son  sharing  in  the  profits  of  testator's  business  was  held 
not  to  be  operative  until  after  the  son  was  admitted  to  partnership  in 
the  business. 

V.  Rents. 

PROPERTY. — "  Property  "  is  the  generic  term  for  all  that  a  person 
has  dominion  over.  Its  two  leading  divisions  are — (1)  real,  and  (2) 
VOL.  XIV.  49 
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personal  (Vh.  Mr.  Joshua  Williams's  treatises  on  these  two  topics; 
Vf.  per  Chitty,  J.,  In  re  Earnshaw  Wall,  [1894]  3  Ch.  156 ;  63  L.  J. 
Ch.  836). 

But  care  must  be  taken  to  distinguish  between  "property"  and 
"  power."  "  The  power  of  a  person  to  appoint  an  estate  to  himself  is 
no  more  his  '  property '  than  the  power  to  write  a  book  or  to  sing  a 
song  "  {per  Fry,  L. J.,  In  re  Armstrong,  1886,  55  L.  J.  Q.  B.  579). 

" '  Property '  is  the  most  comprehensive  of  all  terms  which  can  be 
used,  inasmuch  as  it  is  indicative  and  descriptive  of  every  possible  interest 
which  the  party  can  have"  {per  Langdale,  M.R.,  Jones  v.  Skinner,  1836, 
5  L.  J.  Ch.  90).  Vf.  Morrison  v.  Hoppe,  1851,  4  De  G.  &  Sm.  234 ;  15 
Jur.  737;  64  E.  R.  812. 

A  gift  by  will  of  all  the  testator's  "  property  "  will  pass  everything 
belonging  to  him  at  his  death  (or  over  which  he  had  a  Genekal  Power 
of  appointment — 1  Vict.  c.  26,  s.  27),  whether  real  or  personal  property 
{per  Knight-Bruce,  L.J.,  Tyrone  v.  Waterford,  1860,  29  L.  J.  Ch.  486 ; 
1  De  G.,  F.  &  J.  613;  45  E.  R.  499);  and  in  that  case  it  was  decided 

that  a  testamentary  gift  of  "  all  my  property  in  the  county  of  N " 

passed  debts  due  to  testator  in  respect  of  collieries  in  that  county. 
Even  such  a  collocation  as  a  bequest  of  moneys  at  a  bank,  and  "  all  my 
wines  and  property,"  does  not  narrow  down  the  latter  word  to  things 
ejusdem  generis  {Arnold  v.  Arnold,  1835,  4  L,  J.  Ch.  123 ;  2  Myl.  &  K. 
365 ;  39  E.  R.  983 ;  39  R.  R.  222 ;  Va.  RoUnson  v.  Webb,  1853,  17  Beav. 
260;  51  E.  R.  1033;  Footner  v.  Cooper,  1854,  2  Drew.  7;  23  L.  J.  Ch. 
229 ;  61  E.  R.  620 ;  Gover  v.  Davis,  1861,  30  L.  J.  Ch.  505 ;  29  Beav.  222 ; 

54  E.  R.  612).  But  a  bequest  of  "personal  estate  and  property,"  what- 
soever and  wheresoever,  was  held  by  Wood,  V.-C,  not  to  pass  realty 
{Buchanan  v.  Harrison,  1862,  31  L.  J.  Ch.  74 ;  1  John.  &  H.  662 ;  70  E.  R. 
909 ;   Va.  Belaney  v.  Belaney,  1867,  36  L.  J.  Ch.  265 ;  35  Beav.  469 ; 

55  E.  R.  978;  L.  R.  2  Ch.  138);  on  the  other  hand,  in  Hall  v.  Hall, 
[1892]  1  Ch.  361;  61  L.  J.  Ch.  289,  "property,"  used  in  a  general  way, 
was  relied  on  as  part  of  the  context  to  make  "  effects  "  comprise  realty ; 
and  in  Reeves  v.  Baker  (1854,  23  L.  J.  Ch.  599 ;  18  Beav.  372 ;  52  E.  R. 
147)  "property,  whether  freehold  or  personal,"  was  held  to  include 
copyholds.     Vf.  Jarm.  621 ;  Wms.  Exs.,  823?i.,  933?i.     V.  All  ;  In. 

PROVIDE. — A  bequest  to  be  applied  in  "providing  a  proper  school " 
is  good,  as  not  necessarily  involving  the  acquisition  of  land  {Johnston 
v.  Swann,  1818,  3  Madd.  457 ;  56  E.  R.  573 ;  18  R.  R.  270 ;  Jarm.  189). 
Cp.  Found  ;  Endow  ;  Erect. 

PUBLIC  CHARITY.— An  institution  for  the  charitable  benefit  of 
a  large  and  important  body  of  poor  persons  is  a  "  public  charity,"  as  well 
for  the  purposes  of  construing  that  phrase  in  a  will  as  for  obtaining  a 
statutory  exemption  from  rating  {A.-G.  v.  Pearce,  1740,  2  Atk.  87 ;  26 
E.  R.  454 ;  St.  Thomas  s  Hosp.  v.  Lambeth,  1875,  45  L.  J.  M.  C.  23 ;  L.  R. 
7  H.  L.  477 ;  Hall  v.  Derby,  1885,  55  L.  J.  M.  C.  21 ;  16  Q.  B.  D.  163). 
Vf  R.  V.  Stapleton,  1864,  33  L.  J.  M.  C.  17 ;  4  B.  &  S.  629. 

But  there  may  be  a  public  charity  without  any  poverty  in  the 
recipients  {Newland  v.  A.-G.,  3  Mer,  684),  e.g.  a  mess  library  for  the 
officers  of  a  named  regiment,  "  it  being  a  direct  public  benefit  by  in- 
creasing the  efficiency  of  the  army  "  {per  Farwell,  J.,  In  re  Good,  74  L.  J. 
Ch.  512;  [1905]  2  Ch.  60);  or  a  fund  for  providing  an  annuity  for  the 
benefit  of  a  volunteer  corps  {In  re  Stratheden  and  Campbell,  [1894]  3  Ch. 
265 ;  63  L.  J.  Ch.  872). 

PUBLIC  FUNDS.— r.  Funds. 
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PUBLIC  PURPOSE.— F.  this  Encyc.  tit.  Public  Purposes;  Stroud 
Jvd.  Bid.,  and  Supplement. 

PUBLIC  SECURITIES.— ^mWe,  "  public  securities  "  is  a  wider  term 
than  Government  Securities  {'per  Shad  well,  V.-C,  1842,  Sampayo  v. 
Gotdd,  12  Sim.  435 ;  59  E.  R.  1199). 

PUBLIC  UTILITY.— A  bequest  for  undertakings  of  "  public  utility  " 
is  void,  unless  made  definite  by  being  confined  to  a  specific  locality  {per 
Lord  Davey,  Hunter  v.  A.-G.,  68  L.  J.  Ch.  456 ;  [1899]  A.  C.  323 ;  Lang- 
ham  V.  Peterson,  87  L.  T.  744;  In  re  Allen,  [1905]  2  Ch.  400;  74  L.  J. 
Ch.  593;  Sv.  In  re  Pardoe,  [1906]  2  Ch.  184;  75  L.  J.  Ch.  455). 

PURCHASE. — Speaking  technically,  a  person  acquires  by  "words 
of  purchase  "  and  is  a  "  purchaser  "  when  he  obtains  title  in  any  other 
mode  than  by  descent  or  devolution  of  law  (Litt.  s.  12;  Co.  Litt.  186; 
Termes  de  la  Ley,  "Purchase");  a  devisee  under  a  will  is  accordingly  a 
purchaser  in  law  (Wms.  R.  P.,  ch.  4;  Vf.  Watson,  Uq.,  201,  202). 

PURCHASED. — "Purchased,"  in  a  devise  of  lands,  prirnd  facie, 
means  lands  acquired  in  any  other  way  than  by  descent ;  and  therefore 
a  devise  of  lands  testator  has  "purchased"  will  include  those  he  has 
acquired  by  exchange  {Doe  d.  Meyrick  v.  Meyrick,  1833,  2  L.  J.  Ex.  259 ; 
1  C.  &  M.  820 ;  3  Tyrw.  916). 

An  appointment  by  a  married  woman  of  "  all  funds  and  property 
which  have  been  or  shall  be  purchased  out  of  the  saving  of  property  to 
which  I  have  been  or  shall  be  entitled  to  my  separate  use,"  does  not 
include  separate  estate  savings  standing  to  her  account  at  her  bankers 
{Askew  V.  Booth,  1874,  L.  R.  17  Eq.  426 ;  43  L.  J.  Ch.  368). 

PURE. — "  Pure  personalty,"  "  impure  personalty,"  in  connection  with 
a  charitable  bequest ;  V.  Tudor's  Char.  Trusts,  448  et  seq. ;  Beaumont  v. 
Oliveira,  38  L.  J.  Ch.  62,  239 ;  In  re  Holmes,  63  L.  T.  477. 

READY  MONEY. — A  bequest  of  "  ready  money  "  includes  cash  at 
the  bankers,  whether  balance  on  current  account,  or  a  deposit,  or  with- 
drawable without  notice  {Parker  v.  Marchant,  1843, 12  L.  J.  Ch.  385;  1  Ph. 
356 ;  41  E.  R.  667 ;  65  R.  R.  409 ;  Langdale  v.  Whitfield,  1858,  27  L.  J. 
Ch.  797 ;  Taylor  v.  Taylor,  1837,  1  Jur.  401 ;  Tallent  v.  Scott,  W.  K  (68) 
236 ;  Stein  v.  Bitherdon,  37  L.  J.  Ch.  369),  or  cash  at  a  savings  bank  of 
which  notice  of  withdrawal  has  been  given  {In  re  Powell,  1858,  John.  49 ; 
70  E.  R.  334) ;  but  not  unreceived  dividends  on  stock  {May  v.  Grave, 
1849,  18  L.  J.  Ch.  401 ;  3  De  G.  &  Sm.  462 ;  64  E.  R.  562).  But  in 
Cooke  V.  Wagster{1854:,  23  L.  J.  Ch.  496 ;  2  Sm.  &  G.  296 ;  65  E.  R.  407) 
Stuart,  V.-C,  said  that  May  v.  Grave  was  not  reconcilable  with  Parker 
V.  Marchant,  nor  with  Fryer  v.  Banken  (1840,  9  L.  J.  Ch.  337 ;  11  Sim.  55 ; 
59  E.  R.  794).  In  Cooke  v.  Wagster,  indeed,  it  was  held  that  a  debt 
passed  under  a  bequest  of  "ready  money,"  but  that  was  under  the 
peculiar  wording  of  the  will ;  and,  generally,  neither  an  ordinary  debt 
nor  money  due  on  a  note  of  hand  will  be  included  in  "  ready  money  " 
{In  re  Powell,  supra).  In  Ireland  it  has  been  held  that  money  in  the 
hands  of  a  sales-master  is  not  "  ready  money  "  {Smith  v.  Butler,  9  I.  R. 
Eq.  398).  But  the  statement  in  Jarman  on  Wills  (for  which  Manning 
V.  Purcell,  7  De  G.,  M.  &  G.  55 ;  44  E.  R.  21 ;  and  In  re  Powell,  supra,  are 
cited),  that  a  deposit  at  a  bank,  though  only  withdrawable  after  notice,  is 
included  in  "  ready  money  "  is,  semMe,  contradicted  by  Mayne  v.  Mayne, 
[1897]  1  I.  R.  324,  which  latter  case  has  been  followed  by  Warrington, 
J.,  In  re  Wheeler,  [1904]  2  Ch.  66 ;  73  L.  J.  Ch.  576.  "  I  am  of  opinion 
that  if  money  on  deposit  with  bankers  is  subject  to  more  than  twenty- 
four    hours'    notice    of    withdrawal,  it   is    not   '  ready    money ' "   {per 
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Farwell,  J„  In  re  Price,  [1905]  2  Ch.  56),  Cp.  In  re  Derbyshire,  cited 
Money  Due. 

A  bequest  of  "  whatever  remains  of  the  ready  money  already 
mentioned,"  held,  not  to  pass  a  sum  of  £4000  Government  stock  which  was 
previously  mentioned  in  the  will  {Bevan  v.  Bevan,  1880,  5  L.  R.  Ir.  57). 

Vf.  Vaisey  v.  Reynolds,  1828,  6  L.  J.  Ch.  0.  S.  172 ;  5  Euss.  12 ;  38 
E.  R.  931 ;  29  R.  E.  4 ;  Smith  v.  Butler,  1846,  3  Jo.  &  Lat.  565 ;  and  as 
to  admitting  extrinsic  evidence  to  widen  the  meaning  of  "  ready  money," 
V.  Knight  v.  Knight,  1861,  30  L.  J.  Ch.  644;  2  Gif.  616 ;  66  E.  E.  258. 

V.  Money  ;  this  Encyc.  tit.  Money  in  Hand. 

REAL  EFFECTS.—"  Do  the  words  '  real  effects,'  in  law,  mean  real 
chattels  only  ?  No  authority  has  been  produced  to  show  that  they  do. 
The  natural  and  true  meaning  of  '  real  effects,'  in  common  language  and 
speech  is,  real  property  "  {jper  Mansfield,  C.J.,  Hogan  v.  Jackson,  1775, 

1  Cowp.  307).  "  Hogan  v.  Jackson  decided  that  '  real  effects '  mean  real 
property  "  {per  Parker,  V.-C,  Torrington  v.  Bowman,  1853,  22  L.  J.  Ch. 
236).     Vf.  Jarm.  677,  678. 

REAL  ESTATE. — "  Real  estate  "  is  a  term  of  art  to  be  construed,  as 
a  general  rule,  technically  {yer  Chitty,  J.,  Butler  v.  Butler,  1884,  54  L.  J. 
Ch.  197;  28  Ch.  D.  66).  It  comprises  all  a  person's  freehold  and  copy- 
hold lands,  tenements,  and  heredits.,  including  therein  titles  of  honour 
and  dignity,  and  also  incorporeal  hereditaments,  e.g.  rights  of  light, 
air,  and  way;  but  does  not  include  leaseholds  for  years  (Wms.  R.  P., 
Introd. ;   Va.  Estate). 

For  the  purposes  of  the  Wills  Act,  1  Vict.  c.  26,  "real  estate" 
extends  to  "manors,  advowsons,  messuages,  lands,  tithes,  rents,  and 
hereditaments,  whether  freehold,  customary  freehold,  tenant-right, 
customary,  or  copyhold,  or  of  any  other  tenure,  and  whether  corporeal, 
incorporeal,  or  personal,  and  to  any  undivided  share  thereof,  and  to  any 
estate,  right,  or  interest  (other  than  a  chattel  interest)  therein "  (s.  1). 
The  phrase  "  other  than  a  chattel  interest "  obviously  points  to  lease- 
holds for  years.     V.  Personal  Estate. 

Though  a  devise  of  "real  estate"  does  not  primd  fa^ie  include 
leaseholds  for  years,  for  they  are  only  chattels  (Co.  Litt.  46(Z ;  and  V. 
Holmes  v,  Milward,  1878,  47  L.  J.  Ch.  522 ;  Butler  v.  Butler,  supra),  yet 
leaseholds  for  years  may,  by  a  context,  or  the  circumstances,  be  included 
in  such  a  devise  {Swift  v.  Swift,  1860,  29  L.  J.  Ch.  121 ;  1  De  G.,  F.  &  J. 
160 ;  45  E.  R.  320 ;  Gully  v.  Davis,  1870,  39  L.  J.  Ch.  684;  L.  R.  10  Eq. 
562 ;  In  re  Guyton  and  Rosenberg,  [1901]  2  Ch.  591 ;  70  L.  J.  Ch.  751). 
And  so  where  a  testator,  being  possessed  of  freeholds  and  long  lease- 
holds at  A.,  and  of  long  leaseholds  only  at  B.,  devised  his  "  real  estate  "^ 
at  A.  and  B.,  it  was  held  that  all  the  leaseholds  passed  {Moase  v.  White, 
1876,  3  Ch.  D.  763 ;  but  Moase  v.  White  was  explained  in  judgment 
of  Chitty,  J.,  in  Butler  v.  Butler,  supra).  So  in  In  re  Davison  (1887, 
32  Sol.  J.  273 ;  58  L.  T.  304),  North,  J.,  followed  Moase  v.  White,  and 
further  held  that  "  real  estate  "  was  equivalent  to  "  land,"  as  that  latter 
word  is  used  in  sec.  26,  1  Vict.  c.  26.     Vf.  Hawk.  33. 

A  gift  of  "  real  estate  "  may  pass  a  beneficial  share  in  the  proceeds 
to  arise  from  the  sale  of  real  estate  where  the  testator  had  no  real 
estate  of  his  own  in  the  strict  technical  sense  {In  re  Glassington,  [1906] 

2  Ch.  305 ;  75  L.  J.  Ch.  670,  citing  Stead  v.  Newdigate,  2  Mer.  521 ;  35 
E.  R.  1039).  So  such  a  gift  may  pass  the  general  personal  estate  where 
that  is  the  plain  intention  of  the  testator,  e.g.  where  a  testator,  having 
710  real  estate,  gave  to  his  brother  "  the  whole  of  my  real  estate,"  except- 
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ing  a  legacy  of  £600  and  of  his  personal  effects  at  F.  to  his  cousin, 
and  another  legacy  of  £50  to  someone  else;  the  exceptions  being  of 
personalty,  showed  the  quality  of  the  property  from  which  they  were 
excepted  {per  Kekewich,  J.,  In  re  Tillar,  50  Sol.  J.  464,  citing  Hotham 
V.  S^dton,  15  Ves.  326 ;  33  E.  R  774 ;  10  R.  R.  83). 

A  general  devise  of  "real  estate,"  or  of  "lands,"  and  such-like 
expressions,  includes  real  estate  contracted  to  be  purchased  by  the 
testator,  but  not  actually  conveyed  to  him  {Atcherley  v.  Vernon,  1723- 
24,  10  Mod.  518;  88  E.  R.  834);  but  unless  the  testator  expresses  a 
contrary  intention,  any  unpaid  purchase-money  is  payable  by  the  devisee 
(17  &  18  Vict.  c.  113 ;  30  &  31  Vict.  c.  69 ;  Vh.  In  re  Kensington,  71 
L.  J.  Ch.  170).  Such  a  devise  will  not  include  purchase-money  of 
property  sold  by  the  testator,  but  which  he  has  not  conveyed  (Knollys 
v.  Shepherd,  1820,  1  Jac.  &  W.  499 ;  37  E.  R.  458),  secus,  where  the  sale 
is  demanded  after  his  death  under  an  option  given  in  his  lifetime 
(Drant  v.  Vause,  1842,  11  L.  J.  Ch.  170;  1  Y.  &  C.  C.  580;  62  E.  R. 
1026 ;  57  R.  R.  459). 

A  like  devise  formerly  comprised  trust  and  mortgage  estates 
(Braybroke  v.  InsMp,  1803,  8  Ves.  435;  32  E.  R.  416;  Bainbridge  v. 
Ashburton,  1837,  6  L.  J.  Ex.  Eq.  73 ;  2  Y.  &  C.  Ex.  347 ;  47  R.  R.  429). 
But  all  trust  and  mortgage  estates  devolving  by  death  since  December 
31,  1881,  go  to  the  deceased's  personal  representatives,  "notwith- 
standing any  testamentary  disposition"  (sec.  30,  Conv.  &  L.  P.  Act, 
1881),  except  copyholds  (sec.  45,  50  &  51  Vict.  c.  73;  Vth.  In  re  Mills, 
1888,  57  L.  J.  Ch.  466). 

By  Land  Transfer  Act,  1897,  real  estate  of  a  deceased  person  passes, 
in  the  first  instance,  to  his  Personal  Representative  as  if  it  were  a 
chattel  real  (subs.  1,  s.  1),  but,  by  subsec.  4  of  the  same  section,  "  real 
estate "  does  not  include  copyholds,  but  that  latter  provision  does  not 
extend  to  an  equitable  estate  in  copyholds  which  requires  no  admission 
or  act  of  the  lord  of  the  manor  (In  re  Somerville  and  Turner,  [1903] 
2  Ch.  583 ;  72  L.  J.  Ch.  727). 

REAL  AND  PERSONAL  EFFECTS.— This  phrase  is  "  synonymous 
to  Substance  "  (per  Mansfield,  C.J.,  Hogan  v.  Jackson,  1775,  1  Cowp. 
307).     V.  Real  Effects. 

REAL  REPRESENTATIVE.— §w<i  real  estate  (except  copyholds) 
the  personal  representative  of  a  person  dying  on  or  since  January  1, 
1898,  is  his  or  her  real  representative  (Land  Transfer  Act,  1897,  Part  1); 
on  which  V.  In  re  Cohen's  Uxors,  and  London  County  Council,  cited 
Personal  Representative  ;  Vf.  Real  Estate. 

REAL  SECURITY. — The  obvious  meaning  of  this  phrase  is  a 
mortgage  of  real  estate.  But  a  power  to  invest  on  "  real  security  "  will 
not  authorise  trustees  to  invest  on  an  equitable  mortgage  (Swaffield  v. 
Nelson,  W.  N.  (76)  255 ;  Sheffield  Building  Socy.  v.  Aizlewood,  44  Ch.  D. 
459);  nor  on  a  contributory  mortgage  where  the  power  requires  the 
trustees  to  invest  "in  their  names"  (Webb  v.  Jonas,  1888,  57  L.  J.  Ch. 
671).  But  as  to  a  second  mortgage  on  property  in  Ireland,  V.  Smith- 
wick  V.  Smithwick,  12  Ir.  Ch.  Rep.  181,  and  Crampton  v.  Walker,  31 
L.  R.  Ir.  437,  considered  in  Chapman  v.  Browne,  [1902]  1  Ch.  785 ;  71 
L.  J.  Ch.  465. 

Turnpike  road  bonds,  secured  by  a  mortgage  or  charge  on  tolls  and 
toll-houses,  are  within  a  power  enabling  trustees  to  invest  in  real 
securities  (Robinson  v.  Bobinson,  1852,  21  L.  J.  Ch.  Ill ;  1  De  G-., 
M.  &  G.  247 ;  42  E.  R.  547) ;  but  where  a  testator  bequeathed  all  his 
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securities  for  money,  "  except  mortgages,  on  real  and  leasehold  security," 
it  was  held  that  mortgages  of  turnpike  tolls,  whether  including  toll- 
houses or  not,  were  not  within  the  exception,  such  mortgages  not  being 
within  the  ordinary  meaning  of  the  word  "mortgage"  {Cavendish  v. 
Cavendish,  1886,  55  L.  J.  Ch.  144 ;  30  Ch.  D.  227 ;  53  L.  T.  652). 

Though  a  freehold  hrick-field  is  a  real  security  in  itself,  yet  so  much 
of  its  improved  value  as  is  derived  from  the  buildings  and  machinery 
on  it,  which  are  only  applicable  to  the  trade  of  brick-making,  should  not 
be  estimated  for  the  purpose  of  the  investment  of  trust  funds  {Learoyd 
V.  Whiteley,  1888,  57  L.  J.  Ch.  390 ;  12  App.  Cas.  727). 

Before  the  Trustee  Act,  1888,  leaseholds  for  years,  however  long  the 
term,  were  held  not  a  "  real  security"  {In  re  Chennell,  1878,  47  L.  J.  Ch. 
583 ;  8  Ch  D.  492 ;  In  re  Boyd,  1880,  49  L.  J.  Ch.  808 ;  14  Ch.  D.  626); 
nor  even  a  long  term  for  raising  portions  {Leigh  v.  Leigh,  1887,  56  L.  J. 
Ch.  125;  35  W.  E.  121.  Vh.  Lewin,  376;  in  n.  {e)  on  this  page  it  is 
suggested  that  a  long  term  at  a  peppercorn  rent  might  be  enlarged  into 
the  fee  simple— Conv.  &  L.  P.  Act,  1881,  s.  65 ;  Conv.  Act,  1882,  s.  11— 
and  so  be  available  as  a  real  security).  But  by  sec.  9,  Trustee  Act, 
1888,  a  trustee  having  power  to  invest  trust  money  in  "  real  securities," 
unless  expressly  forbidden  by  the  trust  instrument,  may  invest,  and 
shall  be  deemed  to  have  always  had  power  to  invest,  on  mortgage  of 
leaseholds  held  for  an  unexpired  term  of  not  less  than  200  years — and 
not  subject  to  a  greater  rent  than  Is.  a  year,  or  to  any  right  of  redemp- 
tion, or  to  any  condition  for  re-entry  except  for  non-payment  of  rent. 
That  section  was  replaced  and  re-enacted  by  sec.  5,  subsec.  1,  Trustee 
Act,  1893,  which  extended  the  definition  so  as  also  to  include  any 
charge,  or  mortgage  of  any  charge,  made  under  the  Improvement  of 
Land  Act,  1864. 

"  Keal  securities,"  in  Ireland,  include  leaseholds  for  lives  renewable 
for  ever  {Macleod  v.  Annesley,  1853,  16  Beav.  600;  22  L.  J.  Ch.  633;  51 
E.  R  912). 

EEASONABLY. — An  executor  who,  on  reasonable  grounds,  refrains 
from  bringing  an  action  to  recover  a  debt  due  to  his  testator's  estate, 
mav  not  quite  bring  himself  within  the  decision  in  Clack  v.  Holland 
(18'55,  24  L.  J.  Ch.  13 ;  19  Beav.  262) ;  but  the  spirit  of  Lord  Komilly's 
remarks  in  that  case  ought  to  be  applied,  and  if  there  was  reasonable 
ground  for  believing  that  an  action  would  have  been  "  ineffectual,"  then, 
in  not  suing,  the  executor  would  have  acted  "  reasonably,  and  ought 
fairly  to  be  excused "  under  sec.  3,  Judicial  Trustee  Act,  1896  {In  re 
Boherts,  1897,  76  L.  T.  479).      Vh.  Stroud,  J^id.  Diet.,  and  Supplement. 

EECEIVABLE.— "  I  myself  should  have  held  that  the  words 
'  receivable '  and  '  Payable  '  were  the  same  thing,  and  that  both  were 
equivalent  to  '  vested ; '  but  I  am  happy  to  find  that  the  judgment  of 
the  Master  of  the  EoUs  in  Hayward  v.  James,  1860,  29  L.  J.  Ch.  822 ; 
28  Beav.  523 ;  54  E.  E.  467,  expresses  exactly  the  same  conclusion  " 
{per  Malins,  Y.-C,  West  v.  Miller,  1868,  37  L.  J.  Ch.  426 ;  L.  E.  6  Eq. 
59).     Vf.  Watson,  Eq.,  1228. 

"  Eeceivable  "  may  be  construed  "  received  "  (Wms.  Exs.,  840,  citing 
In  re  Dodgson,  1853,  1  Drew.  440 ;  61  E.  E.  520). 

EECEIVED. — In  an  executory  gift  over,  "  received  "  should  gener- 
ally be  read  "  Eeceivable,"  and  accordingly  as  equivalent  to  Payable 
{West  V.  Miller,  1868,  37  L.  J.  Ch.  423;  L.  E.  6  Eq.  59;  Jarm.  1627  et 
seq.).  "  I  take  it  to  be  now  settled  that  where  there  is  a  gift  of  pro- 
perty to  vest  in  a  person  at  twenty-one  or  marriage,  with  a  gift  over  in 


WILL  7*76 

the  event  of  such  person  dying  before  the  same  becomes  '  payable,'  or 
the  legatee  is  '  entitled  in  possession/  these  and  all  similiar  expressions 
mean  no  more  than  dying  before  the  property  becomes  '  vested.'  Here 
the  word  is  '  received/  that  is,  '  receivable/  But  if  one  person  has  to 
pay,  there  must  be  another  to  receive,  and  '  receivable '  must  mean  the 
same  as  '  payable,'  so  far  as  it  refers  to  any  period  of  time.  ...  In  all 
cases  where  there  is  a  gift  for  life,  followed  by  a  gift  in  remainder, 
which  is  to  vest  at  the  attainment  of  a  particular  age,  or  upon  any  other 
event  personal  to  the  legatee  in  remainder,  and  then  a  gift  over  in  the 
event  of  the  latter  dying  before  the  legacy  is  '  payable,'  '  receivable,' 
'  vested  in  possession,'  or  any  other  form  is  used  which  means  'paid '  or 
'  received,'  there  all  such  expressions  are  to  be  taken  as  equivalent  to 
'  vested ' "  {per  Malins,  Y.-C,  West  v.  Miller,  supra). 

KELATIONS. — The  accurate  meaning  of  "  relations  "  or  "  relatives  " 
is  "legitimate  relatives"  {Seale-Hayne  v.  Jodrell,  [1891]  A.  C.  304;  61 
L.  J.  Ch.  70).  But  this  word,  like  all  other  words  involving  the  idea  of 
legitimacy — e.g.  Child  ;  Issue — may,  as  there,  include  illegitimate  rela- 
tions if  such  be  designated  {ibid.).  So  a  gift  "  to  my  wife's  relations,  as 
she  may  direct "  (the  wife  being  illegitimate,  childless,  and  47  years  old), 
was  held  to  mean  such  persons  as  would  have  been  the  wife's  relations 
if  she  had  been  legitimate  {In  re  Deakin,  [1894]  3  Ch.  565  ;  63  L.  J.  Ch. 
779),  not,  however,  including  an  illegitimate  child  of  one  of  such 
relations  {ibid.). 

So,  the  natural  collateral  relations  of  an  illegitimate  and  childless 
person,  may  take  as  his  Next-of-Kin  if,  from  the  language  of  the  will, 
it  is  so  indicated,  or  if  the  presumption  therefrom  is  irresistible  that  the 
person,  qud,  such  relationship,  should  be  treated  as  legitimate  {In  re 
Wood,  [1902]  2  Ch.  542 ;  71  L.  J.  Ch.  723;  In  re  Corsellis,  [1906]  2  Ch. 
316 ;  75  L.  J.  Ch.  607). 

A  testamentary  gift  to  a  person's  "  relations  "  (or  "  relation,"  Pyot  v. 
Pyot,  1749,  1  Ves.  337;  27  E.  E.  1066),  or  "relatives"  {Fielden  v.  Ash- 
worth,  1875,  L.  R  20  Eq.  410  ;  Eagles  v.  Le  Breton,  1873,  L.  E.  15  Eq. 
148 ;  42  L.  J.  Ch.  362),  means  to  his  next-of-kin  according  to  the  Statute 
of  Distributions  (Jarm.  972,  973 — a  rule  "not  departed  from  on  slight 
grounds,"  ibid.  973) ;  but  it  seems — (as  distinguished  from  "  heirs  "  or 
"  legal  representatives/'  where  either  expression  is  construed  statutory 
next-of-kin) — per  capita  {ibid.  974;  Lewin,  1058),  and  especially  so 
where  there  are  words  directing  equal  distribution.  But  where  the 
words  were  "  to  my  relatives.  Share  and  Share  alike,  as  the  law  directs/' 
it  was  held  that  the  statutory  next-of-kin  per  stirpes  were  indicated 
{Fielden  v.  Ashworth,  supra ;  Vf.  In  re  Cunningham,  18  Eettie,  380). 
A  husband  or  wife  is  not  included,  except  that  a  wife  might  be  included 
by  a  context.  Vf.  Watson,  Eq.,  1407  ;  Lawlor  v.  Henderson,  Ir.  E.  10  Eq. 
150 ;  Hibbert  v.  Hibbert,  1872,  L.  E.  15  Eq.  372 ;  42  L.  J.  Ch.  383. 

Where  there  is  an  express  reference  to  the  Statute  of  Distribution, 
"  relations "  take  as  tenants  in  common ;  otherwise,  as  joint-tenants 
{Eagles  v.  Le  Breton,  supra). 

Where  a  gift  to  relations  is  preceded  by  a  life  estate,  the  class  is  to 
be  determined  at  the  death  of  the  testator  {Eagles  v.  Le  Breton,  su2Tra). 

"  The  objects  of  a  gift  to '  relations '  are  not  varied  by  its  being  associ- 
ated with  the  word  '  near.'  But  where  the  gift  is  to  the  '  nearest  relations,* 
the  next-of-kin  will  take,  to  the  exclusion  of  those  who,  under  the 
statute,  would  have  been  entitled  by  representation.  Thus  surviving 
brothers  and  sisters  would  exclude  the  children  of  deceased  brothers  and 
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sisters,  or  a  living  child  or  grandchild,  the  issue  of  a  deceased  child  or 
grandchild  "  (Jarm.  976 ;   Va.  Watson,  Uq.,  1408). 

Other  qualifying  adjectives — e.g.  "poor,"  "poorest,"  "deserving," 
"  necessitous " — are,  it  is  said,  generally  inoperative  because  too  un- 
certain (Jarm.  978-980;  Vf.  Sug.  Pow.,  654,  655);  but  the  contrary 
doctrine  is  strenuously  argued  for  in  a  note  to  Lewin,  10th  ed.,  1021, 
note  (1) ;  Va.  Poorest. 

As  to  the  power  of  making  a  selection  amongst "  relations,"  V.  Lewin, 
1057  et  seq. ;  Sug.  Pow.,  655. 

"  Poor  "  has  been  held  to  have  been  used  as  a  term  of  endearment 
and  compassion,  and  to  include  a  countess  who  had  not  sufficient  estate 
to  support  her  dignity  {Anon.,  1716,  1  P.  Wms.  327;  24  E.  E.  411; 
Svth.  Sug.  Pow.,  654,  655). 

Gifts  to  "  poor  relations,"  especially  when  the  intention  is  to  create 
a  perpetual  fund,  are  sometimes  regarded  as  founding  a  charity  (Jarm. 
978-980;   Vf.  Wms.  Exs.,  821;  Lewin,  1058). 

V.  this  Encyc.  tit.  Pkecatory  Trusts. 

EELIGIOUS.— F".  Stroud,  Jud.  Bid.,  and  Supplement. 

KEMAIN.— r.LEFT. 

Bequest  of  money  which  might  "  remain,"  held  to  pass  stock  {Rogers 
V.  Thomas,  1837,  2  Keen,  8 ;  48  E.  E.  531 ;  44  E.  E.  173),  or  a  reversion- 
ary interest  in  a  sum  charged  on  realty  {Stocks  v.  BarH,  1859,  John. 
54;  70  E.  E.  336;  5  Jur.  N.  S.  537). 

Bequest  to  wife,  absolute  in  the  first  instance,  but  followed  by  limi- 
tations which  would  cut  down  her  estate  to  a  life-interest,  is  not  saved 
from  that  cutting  down  by  the  limitations  being  prefaced  by  "  whatever 
remains  of  my  said  estate  and  effects  "  {Constable  v.  Bull,  1849,  18  L.  J. 
Ch.  302).     Sv.  Lloyd  v.  Tweedy,  [1898]  1  L  E.  5. 

The  power  to  appoint  a  new  trustee  where  a  trustee  "  remains  out 
of  the  United  Kingdom  for  more  than  twelve  months,"  s.  10  (1),  Trustee 
Act,  1893,  does  not  apply  to  a  trustee  resident  out  of  the  United  King- 
dom, but  who,  during  the  twelve  months,  visits  England  for  about  a 
week,  and  who,  during  such  visit,  attends  to  the  trust  business  {In  re 
Walker,  [1901]  1  Ch.  259 ;  70  L.  J.  Ch.  229).     V  Abroad. 

EEMAINDEE. —  V.  Eesidue  ;  Eest  ;  Eeversion. 

As  used  in  a  residuary  clause  in  a  will,  this  is  a  technical  word,  as 
is  also  the  word  "  residue."  "  Here  the  words  are,  '  All  the  remainder 
and  residue  of  all  his  estate  and  effects,  both  real  and  personal ' — which 
includes  all  the  testator's  property.  All  the  terms  he  makes  use  of, 
except  the  word  '  effects,'  are  technical  terms :  for  '  remainder '  is  applic- 
able to  real  estate,  and  '  residue '  to  personal  estate  "  {per  Mansfield,  C.  J., 
Hogan  v.  Jackson,  1775,  1  Cowp.  308). 

But  "  remainder  of  my  personal  estate  "  may  mean  only  a  very  small 
surplus,  not  including  a  large  lapsed  legacy  {A.-G.  v.  Johnstone,  1769, 
2  Amb.  577 ;  27  E.  E.  373 ;  Page  v.  Leapingwell,  1812,  18  Ves.  466 ; 
34  E.  E.  392).    Cp.  Overplus  ;  Surplus. 

Cross-remainders  have  been  implied  from  the  word  "remainder" 
(Jarm.  ch.  42,  and  cases  there  cited). 

Where  a  testator  directed  his  debts  to  be  paid  out  of  a  specified 
fund,  and  "  the  remainder  to  be  equally  divided  to  my  surviving  children ; " 
held,  a  gift  of  the  residue  of  the  specified  fund,  and  not  of  the  general 
residue  {Jull  v.  Jacobs,  1876,  3  Ch.  D.  703).     V.  Eesidue. 

Vf.  Supplement  to  Stroud,  Jud.  Diet. 
!      EEMAINING. — "Eemaining"  is   an   equivocal  expression,  which 
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may  more  easily  be  construed  as  "  other "  than  the  word  "  surviving 
{Hughes  v.  Whitby,  Ir.  R.  7  Eq.  99). 

"  Remaining  children ; "    V.  In  re  M'Dougal,  4  Fraser,  297. 

"  Remaining  legatee ; "  held  to  mean  surviving  legatee  {Sheridan  v. 
aEeilly,  [1900]  1  I.  R.  386). 

RENT  FREE. — A  testamentary  direction  "  to  allow  A.  during  his 
life  to  reside  rent  free "  in  a  specified  dwelling-house,  is  not  the  same 
thing  as  a  gift  of  the  house  to  A.  for  life,  with  a  condition  that  he  shall 
live  and  reside  there ;  such  a  direction  does  not  make  A.  a  tenant  for 
life ;  he  is  only  entitled  to  reside  in  the  house  if  he  likes,  and  is  not 
entitled  to  let  it  {In  re  Varley,  1893,  62  L.  J.  Ch.  652).     Cp.  Reside. 

RENTS. — "  The  use  of  the  word  '  rents '  may  in  some  cases  show  that 
the  testator  intended  leaseholds  to  be  enjoyed  in  specie,"  and  so  displace 
the  rule  in  Howe  v.  Dartmouth,  7  Ves.  137 ;  32  E.  R.  56  ("Watson,  Eq., 
121,  citing  Cafe  v.  Bent,  5  Hare,  36 ;  cp.  Pickup  v.  Atkinson,  1846, 
4  Hare,  624 ;  15  L.  J.  Ch.  213 ;  67  E.  R.  797 ;  67  R.  R.  163  ;  Skirving  v. 
Williams,  1857,  24  Beav.  275 ;  Blann  v.  Bell,  1852,  2  De  G.,  M.  &  G. 
775 ;  21  L.  J.  Ch.  811 ;  42  E.  R.  1075  ;  Vachell  v.  Bolerts,  1863,  32  Beav. 
140 ;  55  E.  R.  55).  But  where  the  devise  includes  "  both  freeholds  and 
leaseholds,  the  use  of  the  word  '  rents '  is  not  a  sufficient  indication  that 
the  leaseholds  should  be  enjoyed  in  specie,  inasmuch  as  the  word  may 
be  perfectly  well  satisfied  by  being  attributed  to  the  freeholds "  {per 
Stirling,  J.,  In  re  Game,  [1897]  1  Ch.  881 ;  66  L.  J.  Ch.  505,  following 
Harris  v.  Poyner,  1852,  21  L.  J.  Ch.  915;  1  Drew.  1 174;  61  E.  R.  418, 
and  Craig  v.  Wheeler,  1860,  29  L.  J.  Ch.  394,  and  not  following  Crowe  v. 
Crisford,  1853,  17  Beav.  507 ;  51  E.  R.  1130,  Wearing  v.  Wearing,  1856, 
23  Beav.  99,  and  Vachell  v.  Roberts,  supra).  In  Pickup  v.  Atkinson,  supra, 
Wigram,  V.-C,  held  that  the  word  "  rents "  was  not  so  sufficient  even 
where  there  are  no  freeholds  to  which  the  word  could  apply. 

"  A  devise  of  the  '  rents  and  profits,'  or  of  the  '  income,'  of  lands 
passes  the  land  itself  both  at  law  and  in  equity;  a  rule,  it  is  said, 
founded  on  the  feudal  law,  according  to  which  the  whole  beneficial 
interest  in  the  land  consisted  in  the  right  to  take  the  rents  and  profits. 
And  since  1  Vict.  c.  26,  such  a  devise  carries  the  fee  simple ;  but  before 
that  Act  it  carried  no  more  than  an  estate  for  life,  unless  words  of 
inheritance  were  added  "  (Jarm.  740,  741).  An  advowson  will  pass  under 
"  rents  and  profits  "  {ibid.  741).     Va.  Co.  Litt.  4&. 

But  in  Johnson  v.  Johnson  (1887,  56  L.  J.  Ch.  326  ;  35  Ch.  D.  345) 
Stirling,  J.,  refused  to  apply  the  doctrine  just  stated  to  the  interpreta- 
tion of  sec.  8,  Married  Women's  Property  Act,  1870,  and  he  held  that 
the  property  of  which,  under  that  section,  the  "  rents  and  profits " 
were  to  be  for  the  separate  use  of  married  women,  meant  only  such 
property  as  could  be  personally  enjoyed  by  a  married  woman ;  and 
that  accordingly  no  separate  use  was  thereby  declared  of  a  fee  simple, 
and  that  an  unacknowledged  conveyance  of  a  fee  simple  by  a  married 
woman  was  not  saved  by  the  section  from  being  invalid.  Vf.  In  re 
Mackenzie,  2  Fraser,  330. 

A  bequest  of  the  "  interest,  dividends,  and  profits  "  of  personalty, 
will,  sometimes,  connote  a  gift  of  the  corpus  {Jenings  v.  Baily,  1853, 
22  L.  J.  Ch.  977;  17  Beav.  118;  51  E.  R.  977;  In  re  L'Herminier, 
1894,  63  L.  J.  Ch.  496).  So  of  a  gift  of  the  residue  of  "  interest  and 
rents  "  {In  re  Morgan,  1893,  62  L.  J.  Ch.  789).  So  a  direction  to  pay 
a  gross  sum  out  of  "  rents  and  profits "  is,  primd  facie,  a  charge  on 
the  corpus  {Metcalfe  v.  Hutchinson,  1876,  1  Ch.  D.  591;  45  L.  J.  Ch. 
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210);  and  for  examples  of  a  context  contradicting  that  latter  con- 
struction, V.  Heneage  v.  Andover,  1829,  3  Y.  &  J.  360;  Philipps  v. 
Fhilipps,  1844,  8  Beav.  193;  50  E.  K.  76  ;  68  E.  K.  61 ;  Foster  v.  Smith, 
1845,  1  Ph.  Ch.  629 ;  41  E.  R  772 ;  65  R  R  472 ;  In  re  Green,  1889, 
40  Ch.  D.  610 ;  58  L.  J.  Ch.  157. 

In  a  direction  as  to  the  payment  or  application  of  property,  "  the 
word  '  rents,'  '  issues,'  '  profits,'  '  interest,'  '  dividends,'  and  '  proceeds  ' 
are  all  applicable  to  a  life  interest,  but  not  to  the  fee  simple  "  (per 
Kindersley,  V.-C,  Troutbeck  v.  Boughey,  1866,  35  L.  J.  Ch.  842; 
L.  R  2  Eq.  534). 

"  Net  Eents  and  Profits ; "   V.  Net. 

As  to  how  far  a  direction  to  raise  money  out  of  "  rents  and  profits  " 
will  authorise  a  sale  of  the  property,  V.  Jarm.  1417-1419. 

As  to  powers  and  duties  of  trustees  to  raise  fines  on  renewals  of 
leases  out  of  "  rents,  issues,  and  profits,"  V.  Lewin,  435  et  seq. ;  and 
as  to  raising  portions,   V.  ibid.,  490,  491. 

"  Eents,  issues,  and  profits  "  of  real  estate  are,  of  themselves,  suffi- 
cient to  include  the  proceeds  of  sale  of  a  next  presentation  (per  Turner, 
L.J.,  Gust  V,  Middleton,  1865,  34  L.  J.  Ch.  185).  So,  as  between  tenant  for 
life  and  remainderman,  where  the  former  is  to  have  the  "rents  and 
profits,"  e.g.  until  sale,  he  will  be  entitled  to  the  royalties  on  the 
workings  of  mines  or  quarries  {Greville- Nugent  v.  Mackenzie,  [1900] 
A.  C.  83 ;  69  L.  J.  P.  C.  1 ;  2  Eraser  (H.  h.),  21). 

EEPEESENTATIVE.  — "The  ordinary  legal  sense  of  the  term 
'  representatives,'  without  the  addition  of  '  legal,'  or  '  personal,'  is  exors. 
or  admors."  (Wms.  Exs.,  890  et  seq.  ;  In  re  Grawford,  1854,  2  Drew.  230  ; 
23  L.  J.  Ch.  625  ;  61  E.  E.  707;  lindsay  v.  Ellicott,  1877,  46  L.  J.  Ch. 
878 ;  Russell  v.  Boqie,  cited  Executors)  ;  but  in  In  re  Horner,  Eagleton 
V.  Horner  (1888,  57  L.  J.  Ch.  211 ;  4  T.  L.  R  100),  Stirling,  J.,  con- 
textually  construed  "  representatives  "  as  "  next-of-kin  "  or  as  "  descend- 
ants." So  in  a  bequest  to  A.  for  life,  and,  at  his  death,  the  principal 
to  be  paid  "  to  such  children  or  representatives  of  children  as  he  may 
leave,"  "  representatives  "  means  "  descendants  "  {Herbert  v.  Forbes,  1832, 
1  L.  J.  Ch.  118). 

In  Lindsay  v.  Ellicott,  supra,  Jessel,  M.R,  said  that  the  rule  and 
observations  in  In  re  Grawford  do  not  apply  where  "  representatives  " 
are  to  take  derivatively,  and  he  added :  "  Where  you  have  a  class  who 
take  under  the  Statute  of  Distributions  as  a  primary  class,  and,  by 
reason  of  some  members  being  dead,  another  generation  take  under  the 
statute,  the  second  class  do  take  by  representation.  They  represent 
a  dead  member  of  the  class.  Thus  where  an  intestate  dies  leaving 
brothers  and  sisters,  and  leaves  children  of  a  dead  brother,  the  children 
take  as  representing  the  dead  brother.  Therefore,  it  is  the  very  meaning 
of  the  word  to  describe  the  persons  who  take  thus  as  statutory  next- 
of-kin."  And  accordingly,  in  a  limitation  to  persons  who  would  be 
entitled  under  the  statute  "  exclusive  of  A.  and  his  representatives," 
it  was  held  that  "  representatives  "  meant  statutory  next-of-kin. 

V.  Legal  Eepresentative  ;  Personal  Eepresentative  ;  Eeal 
Representative. 

EESIDE. — "  What  is  the  meaning  of  the  word  *  resides '  ?  I  take 
it  that  that  word,  where  there  is  nothing  to  show  that  it  is  used  in  a 
more  extensive  sense,  denotes  the  place  where  an  individual  eats,  drinks, 
and  sleeps,  or  where  his  family  or  his  servants  eat,  drink,  and  sleep " 
{per  Bayley,  J.,  i2.  v.  N(yrth  Gurry,  1825,  4  Barn.  &  Cress.  959). 
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" '  Residence '  has  a  variety  of  meanings  according  to  the  statute 
— (or  document) — in  which  it  is  used  "  {per  Erie,  C.J.,  Naef  v.  Mutter, 
1862,  31  L.  J.  C.  P.  359).  It  is  an  "ambiguous  word,"  and  may  receive 
a  different  meaning  according  to  the  position  in  which  it  is  found  (yer 
Cotton,  L.J.,  In  re  Bowie,  Ex  parte  Breull,  1881,  50  L.  J.  Ch.  384; 
16  Ch.  D.  484).  Vf.  per  Gibson,  J.,  K  v.  Fermanagh  Jus.,  1897,  2  I.  R. 
563,  approved  by  Holmes,  L.J.,  B.  v.  Tyrone  Jus.,  [1901]  2  L  R.  510,  511. 

A  condition  to  a  gift  of  a  house  that  the  donee  take  actual  posses- 
sion of  it  "  as  and  for  his  residence  and  place  of  abode,"  and  continue, 
during  his  life,  to  reside  therein,  does  not  imply  that  the  donee  must 
continue  personally  to  live  in  the  house ; — he  will  satisfy  the  condition 
by  keeping  up  the  house  as  a  place  of  residence  in  which  he,  and  [qy.  or  ?] 
some  of  the  members  of  his  family  occasionally  dwell  (  Warner  v.  Moir, 
1884,  53  L.  J.  Ch.  474 ;  25  Ch.  D.  605 ;  Vf.  Jarm.  901.  It  has,  how- 
ever, been  said,  "  it  would  seem  difficult  to  reconcile  Warner  v.  Moir 
with  Walcot  v.  Botfield,  1854,  Kay,  534 ; "  69  E.  R.  226— Watson,  Eq., 
1246).  Vf.  May  v.  May,  1881,  44  L.  T.  412 ;  In  re  Wright,  [1907] 
1  Ch.  231 ;  76  L.  J.  Ch.  89. 

Note. — Semhle,  such  a  condition  is  inapplicable  to  an  infant  {Partridge 
V.  Partridge,  [1894]  1  Ch.  351 ;  63  L.  J.  Ch.  122),  and  is  void  qud  a 
tenant  for  life,  because  it  offends  against  s.  1,  S.  L.  Act,  1882,  as 
inducing  him  to  abstain  from  exercising  his  powers  under  that  Act 
(In  re  Paget,  30  Ch.  D.  161 ;  55  L.  J.  Ch.  42).  Where,  therefore,  a 
testator  directed  that  his  widow  should  be  permitted  to  occupy  his 
dwelling-house,  and  that  if  she  ceased  to  reside  there,  the  annuity  he 
gave  her  should  be  reduced,  it  was  held  (1)  that  she  was  tenant  for  life 
of  the  dwelling-house,  and  (2)  that  the  reduction  of  the  annuity  was 
void  as  offending  the  section  cited  {In  re  Eastman,  68  L.  J.  Ch.  122%.); 
Vf  In  re  Hanover,  [1903]  2  Ch.  16 ;  72  L.  J.  Ch.  406 ;  In  re  Bichardson, 
[1904]  2  Ch.  777 ;  73  L.  J.  Ch.  783.    Sv.  Rent  Free. 

A  power  to  "  reside  in  "  or  "  occupy  "  a  building  subject  to  a  condi- 
tion, e.g.  to  repair,  would  seem  to  imply  that  the  privilege  once  accepted 
is  always  accepted  qua  the  condition :  thus  where  there  was  a  power  to 
A.  to  occupy  a  mill  so  long  as  he  thought  proper,  "  he  nevertheless 
keeping  the  premises  in  good  and  tenantable  repair,"  and  A.  accepted, 
but  the  premises  were  afterwards  totally  destroyed  by  accidental  fire  ; 
held,  that  A.  was  liable  to  reinstate  the  premises,  and  to  pay  rent 
therefor  in  the  meanwhile,  and  could  not  escape  that  liability  by 
declining  any  longer  to  occupy  {Gregg  v.  Coates,  1856,  23  Beav.  33; 
4  W.  R.  735;  53  E.  R.  13). 

An  annuity  to  A.,  to  cease  when  A.  and  B.  cease  to  reside  together, 
does  not  determine  by  the  death  of  B.  {Sutcliffe  v.  Bichardson,  1872, 
41  L.  J.  Ch.  552 ;  L.  R.  13  Eq.  606).  V  Usual  Place  of  Abode. 
Vf  Stroud,  Jud.  Diet. 

V.  Use  and  Occupation. 

RESIDUARY  LEGATEE.— Like  Legacy,  "  residuary  legatee  "  has, 
primd  facie,  reference  only  to  personalty  ( Windus  v.  Windus,  1857, 
26  L.  J.  Ch.  185 ;  6  De  G.,  M.  &  G.  549 ;  43  E.  R.  1347 ;  Gethin  v.  Allen, 
23  L.  R.  Ir.  236;  In  re  Gibbs,  [1907]  1  Ch.  465;  76  L.  J.  Ch.  238); 
contextually,  however,  it  may  extend  to  realty  {Hughes  v.  Pritchard, 
1877,  46  L.  J.  Ch.  840 ;  6  Ch.  D.  24),  but  in  that  case  there  was  a  prior 
gift  of  the  realty,  and  where  there  is  not  such  a  gift,  Hughes  v.  Pritch- 
ard is  not  in  point  {In  re  Methuen  and  Blore,  1881,  50  L.  J.  Ch.  464. 
16  Ch.  D.  696).     But  the  contextual  widening  of  this  phrase  is  supplied 
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in  such  a  case  as  where  a  testator  directed  his  exors.  to  sell  specified 
landed  property,  and  then  gave  legacies  and  made  specific  devises  of 
other  landed  property,  and  concluded,  "  I  constitute  A.  my  residuary 
legatee,"  and  there  it  was  held  that  the  land  not  specifically  devised 
(after  satisfying  the  general  purposes  of  the  will)  went  to  A.,  and  not  to 
the  heir-at-law  {Singleton  v.  Tomlinson,  1878,  3  App.  Cas.  404 ;  38  L.  T. 
653 ;  26  W.  E.  722 ;  In  re  Sankey,  W.  K  (89)  79).  Vf.  In  re  Wallace, 
23  Eettie,  142. 

EESIDUAEY  PEESONAL  ESTATE.— T.  Court  v.  BucUand,  1876, 
45  L.  J.  Ch.  214 ;  1  Ch.  D.  605 ;  Jarm.  698. 

EESIDUE. — "  A  '  residue '  of  personal  estate  means  the  personal 
estate  which  remains  after  payment  of  the  testator's  debts,  funeral  and 
testamentary  expenses,  and  the  costs  of  the  administration  of  the  estate, 
including  the  costs  of  an  administration  suit"  (Dan.  Ch.  Pr.,  8427i., 
citing  Trethewy  v.  Helyar,  1877,  4  Ch.  D.  53  ;  46  L.  J.  Ch.  125 ;  Fenton 
v.  Wills,  7  Ch.  D.  33 ;  Blann  v.  Bell,  1878,  7  Ch.  D.  382 ;  47  L.  J.  Ch. 
120  ;  In  re  Jones,  1878,  10  Ch.  D.  40).     Vf.  Eest  ;  Eemainder. 

"  Eesidue  of  my  moTiey,"  held  to  include  stocks,  shares,  and  securities 
for  money  {In  re  Smith,  W.  N.  (89)  141).  The  "  residue  of  money," 
held  a  gift  of  the  general  residue  {In  re  White,  1882,  51  L.  J.  P.  D.  & 
A.  40 ;  7  P.  D.  65).     Vf.  Money. 

EEST. — Phrases  in  a  will  dealing  with  the  residue  of  a  person's  pro- 
perty, e.g.  "  rest,"  "  residue,"  and  "  remainder,"  or  either  or  any  of  such 
words,  are  not  merely  most  comprehensive  in  themselves,  but  will 
frequently  enlarge  the  scope  of  other  words  in  association  with  them. 

A  residuary  bequest,  always  {Cambridge  v.  Eous,  1802,  8  Ves.  25 ; 
32  E.  E.  254 ;  6  E.  E.  199 ;  Leake  v.  BoUnson,  1817,  2  Mer.  392 ;  35 
E.  E.  979 ;  16  E.  E.  168  ;  Beynolds  v.  Kortright,  1854,  18  Beav.  427 ; 
52  E.  E.  164),  and  a  residuary  devise,  since  January  1,  1838  (1  Vict. 
c.  26,  s.  25),  carries  not  only  everything  not  in  terms  disposed  of,  but 
"sweeps  in  everything  {Sv.  Springett  v.  Jenings,  1871,  40  L.  J.  Ch.  348  ; 
L.  E.  6  Ch.  333,  distinguished  in  Mason  v.  Ogden,  [1903]  A.  C.  1 ;  72 
L.  J.  Ch.  152)  which  turns  out  to  be  undisposed  of"  {-per  "Wood,  V.-C, 
Bernard  v.  Minshull,  1859,  28  L.  J.  Ch.  657;  In  re  Bagot,  1893,  62 
L.  J.  Ch.  1006;  Jarm.  682— w;^.  V.  p.  716,  as  to  "residue,"  Va.  Wms. 
Exs.,  1195  et  seq.,  and  as  to  devises,  Jarm.  ch.  20 ;  Lewin,  247);  except 
a  share  of  the  residue  itself,  which,  on  failing,  will  go  as  undisposed  of, 
unless  it  be  the  manifest  intention  of  the  testator  that  such  lapsed  share 
should  belong  to  the  other  residuaries  (Jarm.  719 ;  In  re  Bhoades,  1885, 
54  L.  J.  Ch.  573  ;  29  Ch.  D.  142,  following  Crawshaw  v.  Crawshaw,  1880, 
49  L.  J.  Ch.  662 ;  14  Ch.  D.  817.  Vf.  In  re  Ballance,  1889,  58  L.  J.  Ch. 
534 ;  42  Ch.  D.  62,  in  which  the  somewhat  conflicting  cases  from  Humble 
V.  Shore,  1847,  7  Hare,  247;  68  E,  E.  101,  downwards,  are  succinctly 
stated  by  Kay,  J. ;  but  Humble  v.  Shore,  and  the  cases  following  it  are, 
semble,  overruled  by  In  re  Palmer,  [1893]  3  Ch.  369 ;  62  L.  J.  Ch.  988, 
which  latter  case  was  followed  In  re  Allan,  [1903]  1  Ch.  276;  72 
L.  J.  Ch.  159  ;  Vf.  In  re  Parker,  [1901]  1  Ch.  408;  70  L.  J  Ch.  170). 
So,  a  residuary  gift  may  include,  for  all  purposes,  such  part  of  a  fund 
subject  to  a  power  of  appointment  as  has  not  been  appointed  by  the 
will,  or  of  which  the  appointment  thereby  made  has  failed,  e.g.  where  a 
testatrix,  having  a  General  Power,  partially  exercised  the  power  and 
gave  the  residue  of  the  fund  to  A,  and  then  gave  legacies  out  of  her  own 
estate,  and  continued,  "  And  as  to  the  rest  and  residue  of  my  real  and 
personal  estate,  I  devise,  bequeath,  and  appoint  the  same  (subject  to  the 
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payment  thereout  of  my  debts,  funeral  and  testamentary  expenses)  to 
A.,"  and  A.  died  in  her  lifetime ;  it  was  held  that  the  residuary  clause 
blended  the  residue  of  the  appointed  fund  with  the  residue  of  the 
testatrix's  own  property,  and  that  A.  having  died  in  her  lifetime,  the 
whole  of  the  personalty  so  blended  went  to  the  next-of-kin  of  the  testa- 
trix, to  the  exclusion  of  those  who  (under  the  settlement  of  the  appoint- 
ment funds)  would  have  taken  in  default  of  appointment  {In  re  Marten, 
[1902]  1  Ch.  314;  71  L.  J.  Ch.  203).  Vh.  In  re  Wand,  [1907]  1  Ch.  391 ; 
76  L.  J.  Ch.  253. 

"All  the  rest"  {Attree  v.  Attree,  1871,40  L.  J.  Ch.  192 ;  L.  K.  11  Eq. 
280 ;  Dobson  v.  Bowness,  1868,  L.  R  5  Eq.  404),  or  "  the  rest  and  residue  " 
{Smyth  v.  Smyth,  1878,  8  Ch.  D.  561 ;  26  W.  E.  736 ;  38  L.  T.  633),  may 
very  well  include  and  pass  realty,  even  though  found  in  association  with 
words  relating  to  personalty.  In  the  latter  case  a  gift  of  "  my  sheep  and 
all  the  rest,  residue,  moneys,  chattels,  and  all  other  my  effects,"  was  held 
(by  Malins,  V.-C.)  to  pass  realty.  Vh.  Marhant  v.  Twisden,  1710,  Gilb, 
Eq.  30 ;  25  E.  K.  22 ;  Murry  v.  Wise,  2  Vern.  564 ;  23  E.  K.  968 ;  Meeds 
V.  Wood,  1854,  19  Beav.  215;  52  E.  K.  331;  Jarm.  682,  760. 

"  All  the  rest  of  my  money,  however  invested ; "  V.  In  re  Pringle, 
1881,  50  L.  J.  Ch.  689;  17  Ch.  D.  819;  Vf.  In  re  Bramley,  cited 
Money. 

V.  Kesidue  ;  All  ;  Left  ;  Eemain. 

RETAIN. — Power  to  exors.  to  "  retain  "  any  part  of  the  estate  "  in 
its  present  form  of  investment ; "  Vh.  In  re  Smith,  [1902]  2  Ch.  667 ; 
71  L.  J.  Ch.  885;  In  re  Bates,  [1907]  1  Ch.  22;  76  L.  J.  Ch.  29;  In  re 
Wilson,  [1907]  1  Ch.  394;  76  L.  J.  Ch.  210. 

RETIRING  TRUSTEE.—"  Trustees,  by  paying  money  into  Court, 
retire  from  their  trust,  and  cannot  thereafter  exercise  the  powers  of  the 
trust"  (Lewin,  1134,  citing  In  re  Coe,  1858,  4  Kay  &  J.  199;  70  E.  R. 
83 ;  In  re  Williams,  1858,  4  Kay  &  J.  87 ;  70  E.  R.  37 ;  In  re  Tegg, 
1866,  15  L.  T.  236;  15  W.  R.  52;  In  re  Nettlefold,  1888,  59  L.  T.  315; 
In  re  Mulqueen,  7  L.  R.  Ir.  127).     Va.  Declining  Tkustee. 

RETURN. — A  condition  to  a  legacy,  that  the  legatee  "  return  "  to  a 
place,  means,  that  he  come  back  to  that  place ;  and  the  condition  is  not 
performed  if  he  die,  or  is  lost  at  sea,  whilst  returning  {Priestley  v.  Hol- 
gate,  1857,  26  L.  J.  Ch.  448 ;  3  Kay  &  J.  286 ;  69  E.  R.  1116 ;  Sprigg  v. 
Sprigg,  1700,  2  Vern.  394;  23  E.  R.  854).  So,  if  the  word  is  "arrive" 
{Burgess  v.  BoUnson,  1817,  3  Mer.  7;  36  E.  R.  3).  Va.  Jarm.  848, 
853. 

There  is  no  duty  on  an  exor.  to  give  the  legatee  notice  of  a  condition 
on  the  latter  to  "  return,"  even  though  the  exor.  himself  will  take  a 
benefit  by  non-compliance  therewith  {In  re  Lewis,  [1904]  2  Ch.  656 ; 
73  L.  J.  Ch.  748). 

REVERSION. — "' Reversion,'  reversio  Govavaeih.  of  the  Latine  word 
revertor,  and  signifieth  a  returning  againe"  (Co.  Litt.  142 J).  A  "rever- 
sion "  is  the  undisposed-of  interest  in  land  which  reverts  to  the  grantor 
after  the  exhaustion  of  the  particular  estates — e.g.  for  years,  for  life,  or 
in  tail — which  he  may  have  created.  "  There  cannot,  in  the  usual  and 
proper  sense  of  the  term,  be  a  reversion  expectant  upon  an  estate  in  fee 
simple"  (;per  Selborne,  L.C.,  ^,-6^.  of  Ontario  y.  Mercer,  1883,  52  L.  J. 
P  C.  86 ;  8  App.  Cas.  767) ;  and  though  in  the  writ  of  escheat  the  word 
"  revert "  is  employed,  yet  an  escheat  is  not  properly  a  reversion  {Hid.). 

A  "  remainder,"  on  the  other  hand,  is  that  "  residue  of  an  estate  in 
land,  depending  upon  a  particular  estate  and  created  together  with  the 
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same ;  and  in  law  Latine  it  is  called  remanere "  (Co.  Litt.  49a) :  e.g.  a 
grant  of  an  estate  for  life  to  A.  and  subject  thereto  to  B.  in  fee ;  the 
estate  of  B.  is  a  remainder. 

In  brief,  the  meaning  of,  and  difference  between,  these  words  are 
expressed  as  follows  : — ^The  reversion  is  what  is  left ;  and  the  remainder 
is  that  which  is  created  by  the  grant  after  the  existing  possession. 
Both  words  are  technical  phrases.  And  though  it  is  said  in  the  Touch- 
stone (p.  249)  that  a  "  reversion  may  be  granted  by  the  name  of  remainder, 
or  a  remainder  by  the  name  of  a  reversion,"  yet  it  needs  a  very  strong 
context  for  such  a  construction.  Thus  the  word  "  reversion  "  as  used  in 
sec.  8,  Prescription  Act,  1832,  2  &  3  Will.  iv.  c.  71,  will  not  be  read  as 
including  "  remainder  "  (Symons  v.  Leaker,  1885,  54  L.  J.  Q.  B.  480 ;  15 
Q.  B.  D.  629;  Vf.  Laird  v.  Briggs,  1881,  50  L.  J.  Ch.  260;  19  Ch.  D. 
22). 

KEVOKE.— r.  ante,  p.  672  et  seq. 

EIGHT  AND  TITLE.— The  addition  to  a  devise  of  lands  of  all 
testator's  "  right  and  title  "  thereto,  would,  even  before  the  Wills  Act, 
pass  the  fee  (Sharp  v.  Sharp,  1830,  4  Moo.  &  P.  445) ;  so  of  the  word 
"interest"  therein  (Andrew  v.  Southouse,  1793,  5  T.  E.  292). 

EIGHT  HEIES. — "  In  my  judgment  the  expression  '  my  own  right 
heir,'  or  '  right  heirs,'  means,  according  to  the  law  of  England,  the  heir 
or  heirs  of  the  testator  at  common  law  "  (per  Ery,  J.,  In  re  Garland, 
1878,  47  L.  J.  Ch.  714 ;  9  Ch.  D.  213,  adopted  by  Stirling,  L.J.,  in  Owen 
V.  OiUons,  [1902]  1  Ch.  646;  71  L.  J.  Ch.  338);  who,  if  more  than  one, 
e.g.  females,  take  as  joint  tenants  (Berens  v.  Fellowes,  1887,  56  L.  T.  391 ; 
35  W.  E.  356 ;  Owen  v.  Gibbov^,  supra ;  F7i.  Hawes  v.  Hawes,  1880,  14 
Ch.  D.  614;  T.  Heirs;  My. 

EIGHTS  AND  CEEDITS.— A  bequest  of  "  rights  and  credits  "  will 
pass  the  general  personal  estate  (Hutchinson  v.  Hutchinson,  13  Ir,  Eq. 
322). 

SAME. — "The  same"  generally  refers  to  the  last  preceding  ante- 
cedent (Co.  Litt.  205,  3856). 

As  to  the  antecedent  to  which  "  the  same "  refers,  V.  Huskisson  v. 
Lefevre,  1858,  26  Beav.  160 ;  53  E.  E.  857 ;  but  "  the  word  '  same '  may 
grammatically  refer  to  more  than  one  antecedent "  (per  Jessel,  M.E., 
Court  V.  Buckland,  1876,  45  L.  J.  Ch.  216  ;  1  Ch.  D.  605).  A  devise  of 
"  my  estate  called  L."  to  A.  for  life,  "  and  after  his  decease  I  give  the 
same "  unto  B.,  without  words  of  limitation,  was  held  to  give  B.  only  a 
life  interest  (Doe  d.  Lean  v.  Lean,  1841,  10  L.  J.  Q.  B.  60 ;  1  Q.  B.  229). 
But  this  case  was  on  a  will  made  previously  to  1  Vict.  c.  26,  and  seems 
to  have  turned  on  the  word  "  estate  "  as  implying  merely  local  situation, 
rather  than  as  laying  down  that  because  A.  was  to  have  a  life  estate, 
therefore  B.  was  to  have  the  "  same." 

"  Same  state  of  investment ;  "  V.  In  re  Morris,  Buxiknill  v.  Morris, 
1885,  54  L.  J.  Ch.  388 ;  52  L.  T.  462 ;  cp.  In  re  Smith,  cited  Eetain. 

SECOND  COUSIN.— A  testamentary  gift  to  "  second  cousins  "  of 
the  testator,  applies  only  to  persons  having  the  same  great-grandfather 
or  great-grandmother  as  himself,  unless  the  nature  of  the  gift,  or  the 
wording  of  the  will,  shows  that  other  persons  were  meant  to  be  included 
(In  re  Parker,  Bertham  v.  Wilson,  49  L.  J.  Ch.  587 ;  15  Ch.  D.  528 ;  50 
L.  J.  Ch.  639 ;  17  Ch.  D.  262 ;  Vf.  Bridgnorth  v.  Collins,  15  Sim.  538 ;  60 
E.  E.  727).  But  where  there  are  no  real  "  second  cousins,"  then  first 
cousins  once  removed  will  take ;  but  not  first  cousins  twice  removed  (Slade 
v.  Fooks,  8  L.  J.  Ch.  41 ;  9  Sim.  386 ;  59  E.  E.  406 ;  In  re  Bonner,  Tucker 
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V.  Good,  51  L.  J.  Ch.  83 ;  19  Ch.  D.  201 ;  Wilks  v.  Bannister,  54  L.  J. 
Ch.  1139;  30Ch.  D.  512). 

V.  First  Cousin. 

SECKET  TRUST.—"  When  property  is  vested  in  a  person  for  pur- 
poses not  declared  by  the  instrument  devising  or  granting  it,  and  it 
appears  that  but  for  the  testator's  or  grantor's  confidence  that  those 
purposes  would  be  fulfilled,  the  devise  or  grant  would  not  have  been 
made,  a  secret  trust  is  created ;  and,  on  the  ground  that  fraud  would  be 
committed  by  the  devisee  or  grantee  if  he  did  not  fulfil  those  purposes, 
that  trust  may  in  equity  be  enforced  against  him  "  (Godefroi  on  Trusts, 
2nd  ed.,  ch.  12). 

Vli.  In  re  Pitt-Rivers,  [1902]  1  Ch.  403;  71  L.  J.  Ch.  225;  In  re 
Maddock,  [1902]  2  Ch.  220 ;  71  L.  J.  Ch.  567 ;  OBrien  v.  Condon,  [1905] 

1  L  R.  51.     Cp.  Wish. 

SECUEITIES. —  V.  Real  Secueity  ;  Security  for  Money  ;  Stocks. 

"  Other  Securities,"  sec.  12,  1  &  2  Vict.  c.  110,  "  I  think,  means  only 
securities  ejusdem  generis  with  the  securities  particularly  mentioned  in 
the  section ;  and  I  doubt  whether  the  section  can  be  held  to  apply  to 
goods  in  pledge"  (per  North,  J.,  In  re  Rollason,  1887,  56  L.  J.  Ch.  769; 
34  Ch.  D.  495).  So  a  bequest  of  "  foreign  bonds  and  other  securities  " 
was  held  to  pass  foreign  securities  only,  although  the  testator  had  large 
investments  in  British  Funds  {Ferguson  v.  O'Gilby,  1842,  2  Dr.  &  War. 
548). 

A  testamentary  direction  that  funds  shall  be  invested  in,  e.g. 
Consols,  "and  in  no  other  Securities,"  ought  to  be  observed  by  the 
Court  even  as  regards  cash  under  the  control  of  the  Court  {In  re  Ovey, 
[1900]  2  Ch.  524;  69  L.  J.  Ch.  804,  herein  not  following  In  re  Wedder- 
hurn,  47  L.  J.  Ch.  743 ;  9  Ch.  D.  112);  but  a  mere  direction  to  invest  in 
certain  funds  does  not  amount  to  an  "  express  "  prohibition  of  any  of  the 
investments  authorised  by  sec.  1,  Trustee  Act,  1893  {In  re  Burke,  [1908] 

2  Ch.  248 ;  77  L.  J.  Ch.  597,  following  In  re  Maire,  49  Sol.  J.  383). 

SECURITY.— F.  this  Encyc.  Vol.  XIII.  p.  208. 

SECURITY  FOR  MONEY.— Mortgages  are  "  securities  for  money  " 
{Dicks  V.  Lambert,  1799,  4  Ves.  725 ;  Ogle  v.  Knipe,  1869,  L.  R.  8  Eq. 
434 ;  38  L.  J.  Ch.  692).  So  a  bequest  of  "  securities  for  money  "  will 
primd  facie  pass  stock  in  the  Funds  {Bescohy  v.  Pack,  1823,  1  Sim.  &  St. 
500 ;  57  E.  R.  198) ;  but  not  bank  stock  {ihid. ;  Ogle  v.  Knipe,  supra ;  Sv.  In 
re  Bayner,  [1904]  1  Ch.  176 ;  73  L.  J.  Ch.  Ill) ;  nor  shares  in  a  company 
{Hudleston  v.  Gouldshury,  1847,  10  Beav.  547 ;  50  E.  R.  692 ;  76  R.  R. 
204) ;  nor  an  unpaid  legacy  {In  re  Mason,  1865,  34  Beav.  494 ;  34  L.  J. 
Ch.  603 ;  55  E.  R.  726).  Such  a  bequest  will  pass  a  vendor's  lien  for 
unpaid  purchase-money  {Callow  v.  Callow,  58  L.  J.  Ch.  698;  42  Ch.  D. 
550  ;  Sv.  Goold  v.  league,  1858, 7  W.  R.  84 ;  32  L.  T.  O.  S.  251 ;  but  this 
latter  case  disapproved,  Sug.  V.  &  P.,  14th  ed.,  684 ;  Dart,  7th  ed,,  732). 
So  it  will  pass  a  life  policy  {Lau)rance  v.  Galsworthy,  1857,  3  Jur.  N.  S. 
1049);  also  bonds  {Dick  v.  Lambert,  supra),  and  bills  of  exchange,  pro- 
missory notes,  and  cheques  {Barry  v.  Harding,  1844,  1  Jo.  &  Lat.  475) ; 
but  not  bank  notes,  for  they  are  money  {Southcot  v.  Watson,  1745, 3  Atk. 
233 ;  26  E.  R.  932).  It  would  not  pass  money  merely  evidenced  as  due 
by  an  I.  O.  U.  {Barry  v.  Harding,  supra) ;  nor  a  sum  shown  to  be  due  by 
a  banker's  deposit  note  {Hopkins  v.  Abbott,  1875,  44  L.  J.  Ch.  316 ;  L.  R. 
19  Eq.  222 ;  cp.  In  re  Price,  cited  Investments)  ;  still  less  a  mere  debt  {In 
re  Mason,  1865,  34  L.  J.  Ch.  603;  11  Jur.  N.  S.  835);  but  it  would  seem 
that  money  due  on  a  judgment  would  pass  {West  Ham  v.  Ovens,  1873, 
42  L.  J.  M.  C.  29 ;  L.  R.  8  Ex.  37).     Vh.  Wms.  Exs.,  914,  940. 
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A  bequest  of  "  all  securities  for  money  standing  invested  in  my  name," 
includes  mortgage  bonds,  India  stock,  perpetual  debentures  and  prefer- 
ence stock  and  ordinary  shares  in  a  company  {In  re  Johnson,  89  L.  T. 
84,  520). 

A  bequest  of  "  securities  for  money,"  prior  to  the  Conv.  &  L.  P.  Act, 
1881,  if  uncontrolled  by  context,  passed  the  legal  estate  in  the  mort- 
gaged hereditaments  (Jarm.  651 ;  Wms.  Exs.,  941 ;  Lewin,  249).  Sv. 
sec.  30  of  that  Act  as  regards  testators  dying  after  December  31,  1881. 

SEIZED. — This  word,  in  its  relation  to  real  estate,  is  "  one  of  the 
most  technical  words  in  our  law — a  word  that  has  no  meaning  except 
technical.  It  has  not  got  into  vernacular  use  that  I  am  aware  of  "  {per 
James,  L.J.,  Leach  v.  Jay,  1878,  47  L.  J.  Ch.  877). 

" '  Seisin,'  or  seison,  is  common  as  well  to  the  English  as  to  the  French, 
and  signifies  in  the  common  law,  possession ;  whereof  seisina  a  Latin 
word  is  made,  and  seisire,  a  verbe "  (Co.  Litt.  153a) ;  actual  entry  is, 
generally  speaking,  necessary  to  make  a  seisin  (2  Black.  Com.,  209 ;  Co. 
Litt.  29(2,  Sv.  the  exceptions  there  stated,  and  Hargrave's  note  thereon, 
also  Co.  Litt.  31a.  Va.  Wms.  B.  P.,  tit.  "Feoffment").  Therefore  a 
devise  of  "  all  real  estate  of  which  I  may  die  seized,"  will  not  pass  real 
estate  to  which  the  testator  is  entitled,  but  of  which  he  has  not  acquired 
the  actual  possession  {Leach  v.  Jay,  1878,  47  L.  J.  Ch.  876 ;  9  Ch.  D.  42 ; 
V.  In  re  Huddleston,  [1894]  3  Ch.  595 ;  64  L.  J.  Ch.  160).  Sv.  -per 
Barton,  J.,  Parks  v.  Hagan,  [1903]  2  I.  E.  643 ;  and  in  Phillips  y.  Phillips, 
31 L.  J.  Ch.  325  ;  4  De  G.,  F.  &.  J.  215,  Westbury,  L.C.,  spoke  of  a  person 
being  "  seized  of  an  equitable  estate." 

But  though  "  seized "  is  a  strong  technical  expression,  and  has  its 
proper  relation  only  to  realty,  yet  if  it  be  the  only  word  relating  to 
realty  in  a  testamentary  gift  the  other  expressions  of  whicli  relate  to 
personalty,  it  will  not  be  sufficient  to  pass  realty  {Jones  v.  Rohinson,  1878, 
47  L.  J.  C.  P.  673 ;  3  C.  P.  D.  344).  Vf.  hereon  In  re  Lowman,  [1895] 
2  Ch.  348 ;  64  L.  J.  Ch.  567. 

SERVANT. — In  determining  whether  a  person  is  entitled  to  partici- 
pate in  a  bequest  to  "  servants,"  regard  must  be  had  to — 

1.  The  nature  of  the  service ; 

2.  Its  duration ; 

3.  Its  conditions. 

1.  It  seems  an  obvious  thing  to  say  that  there  must  be  the  relation- 
ship of  master  and  servant  between  the  testator  and  the  person  claiming 
as  "servant;"  and  therefore  a  coachman  supplied  with  a  carriage  and 
horses  by  a  jobmaster  is  not  a  "  servant "  of  the  jobmaster's  customer 
{Chilcot  V.  Bromley,  1806,  12  Ves.  114;  33  E.  R.  44;  cp.  Howard  v. 
Wilson,  1832,  4  Hag.  Ec.  107 ;  Wms.  Bxs.,  900).  When,  however,  there 
is  the  relationship  of  master  and  servant,  the  word  "servants,"  in  a 
bequest  and  uncontrolled  by  a  context,  is  very  comprehensive.  Thus  a 
land  agent  and  house  steward,  who  resided  out  of  the  testator's  house 
and  had  a  salary  of  £300  a  year,  with  permission  to  use  his  unemployed 
time  as  land  agent  to  several  large  neighbouring  landed  proprietors,  was 
held  to  be  included  in  a  bequest  to  "  all  my  servants  and  day-labourers  " 
{Armstrong  v.  Clavering,  1859,  27  Beav.  226 ;  54  E.  R.  88 ;  Sv.  Tovmshend 
v.  Windham,  1706,  2  Vern.  546 ;  23  E.  R.  954,  wh.  Va.  infra).  So  an 
outdoor  servant,  continuously  employed  at  weekly  wages,  is  within  a 
legacy  to  "  servants ; "  but  a  person  employed  at  weekly  wages,  only  a  few 
months  in  the  year,  to  carry  letters  to  the  post  is  not  within  the  phrase 
{Thrupp  V.  Collett,  1858,  26  Beav.  147 ;  53  E.  R.  853). 
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2.  When  a  testator  gives  to  his  servants  a  year's  wages,  those,  and 
only  those,  hired  by  the  year  are  included ;  the  time  when  the  wages  have 
been  paid  being  only  useful  to  determine  the  nature  of  the  hiring,  and 
being  immaterial  where  the  hiring  can  otherwise  be  proved  to  have  been 
a  yearly  one  {Booth  v.  Dean,  1833,  2  L.  J.  Ch.  162 ;  1  Myl.  &  K.  560 ;  39 
E.  R  793 ;  Blackwell  v.  Pennant,  1853,  22  L.  J.  Ch.  155 ;  9  Hare,  551 ; 
68  E.  R  631).     Vf.  In  re  Eavenswwth,  [1905]  2  Ch.  1 ;  74  L.  J.  Ch.  353. 

3.  A  bequest  to  "  servants,"  simpliciter,  includes,  as  a  general  rule, 
those,  and  only  those,  who  pass  their  whole  time  in  the  testator's  service ; 
and  does  not  include  such  servants  as  stewards  of  courts  or  persons 
occasionally  employed  {Townshend  v.  Windham,  1706,  2  Vern.  546;  23 
E.  R.  954 ;  I'hrupp  v.  Gollett,  supra  ;  cp.  Armstrong/  v.  Clavering,  supra) ; 
but  a  regular  servant's  temporary  absence  would  not  disentitle  him 
{Herlert  v.  Beid,  16  Ves.  486 ;  33  E.  R  1067).  So,  service  being  the  cause 
of  such  a  bequest,  only  those  servants  who  are  in  the  testator's  service 
at  the  time  of  his  death  are,  as  a  general  rule,  entitled  under  a  bequest 
to  "  servants,"  simpliciter  {Jones  v.  Henley,  2  Ch.  R.  162 ;  21  E.  E.  688) ; 
though,  of  course,  if  the  phrase,  controlled  and  properly  construed  by 
its  context,  is  designatio  personarum,  a  person  so  designated  would  take 
whether  in  the  service  or  not  at  the  testator's  decease  {Parker  v.  Mar- 
chant,  1842,  11  L.  J.  Ch.  223 ;  1  Y.  &  C.  C.  290 ;  62  E.  R  893 ;  57  R  R 
327 ;  this  latter  case  is  cited  Jarm.  305,  for  the  proposition  that  a  gift  to 
"servants,"  simpliciter,  means  servants  at  the  date  of  the  will;  Va.  Theobald, 
273,  274 ;  but  with  great  diffidence  it  is  submitted  that  the  rule  to  be 
deduced  from  Jones  v.  Henley  and  Parker  v.  Marchant  is  as  here  stated. 
Va.  In  re  Sharland,  65  L.  J.  Ch.  280 ;  [1896]  1  Ch.  517).  When,  indeed, 
the  condition  of  being  in  the  service  "  at  the  time  of  my  decease "  is 
expressly  annexed  to  a  gift  to  "  servants,"  then  it  is  essential  to  anyone 
taking  thereunder  that  the  contract  for  service  should  be  absolutely 
unbroken  by  both  of  the  parties  thereto  at  the  time  of  the  decease ; 
and  a  wrongful  dismissal  by  the  master  or  a  lawful  rescission  by  the 
servant,  or  other  determination  of  the  service,  however  reached,  in  the 
testator's  lifetime,  would  prevent  a  person  from  claiming  under  such  a 
conditional  bequest  to  "  servants "  as  that  just  mentioned  {Darlow  v. 
Edwards,  1863,  32  L.  J.  Ex.  51 ;  1  H.  &  C.  547 ;  Venes  v.  Marriott,  1862, 
31  L.  J.  Ch.  519.  Note. — The  phrase  "living  vnth  me"  does  not  mean 
"  living  in  my  house,"  but  means  "  living  in  my  service ; "  jper  Turner, 
V.-C,  Blackwell  v.  Pennant,  supra).  The  condition  of  being  on  testator's 
"  domestic  establishment "  is  not  fulfilled  in  the  case  of  a  head  gardener 
living  in  one  of  the  testator's  cottages,  but  not  dieted  by  him  {Ogle  v. 
Morgan,  1852,  1  De  G.,  M.  &  G.  359 ;  42  E.  R  590). 

SERVICE  OF  GOD.— A  bequest  for  "the  services  of  God"  {In  re 
Darling,  [1896]  1  Ch.  50 ;  65  L.  J.  Ch.  62),  or,  for  "  the  service  of  ray 
Lord  and  Master,  and,  I  trust,  my  Redeemer "  {Powerscourt  v.  Powers- 
court,  1824,  1  Mol.  616),  is  a  good  charity.  Vh.  in  Ireland,  O'Hanlon 
v.  Logue,  1906, 1  I.  R  247.  Cp.  In  re  Pardoe,  [1906]  2  Ch.  184 ;  75  L.  J. 
Ch.  455. 

SETTLE. — As  to  construction  of  testamentary  directions  to  settle 
realty,  V.  Jarm.  1190;  and  personalty,  ibid.,  1382  et  seq. 

SHALL.—  V.  this  Encyc.  Vol.  XIII.  p.  373,  and  Stroud,  Jud.  Diet. 

SHARE. — Where  there  is  a  testamentary  gift  to  two  or  more,  and 

the  will  speaks  of  the  "  share  "  of  either,  a  tenancy  in  common  is  created 

{Gnat  V.  Laurence,  Wight.  395 ;  Ive  v.  King,  1852,  21  L.  J.  Ch.  560 ;  16 

Beav.  46;  51  E.  R  693;  Hoglen  v.  Neale,  1870,  L.  R  11  Eq.  48).     So  a 

VOL.  XIV.  50 
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bequest  in  shares  to  be  appointed  by  a  person  who  is  not  named,  or  who 
fails  to  appoint,  creates  a  tenancy  in  common  in  equal  shares  (Jarm.  331, 
citing  Robinson  v.  Wheehoright,  1855,  21  Beav,  214;  52  E.  R  841 ;  Salus- 
hiry  V.  Denton,  1857,  26  L.  J.  Ch.  851 ;  3  Kay  &  J.  529 ;  69  E.  R  1219). 

A  substantial  bequest  of  a  legatee's  "  share  "  will  not  take  effect  if 
the  legatee  die  in  the  testator's  lifetime ;  because  in  that  case  the  legatee 
could  not  take  a  share  {In  re  Roberts,  Tarleton  v.  Bruton,  1884, 53  L.  J.  Ch. 
1023;  27  Ch.  D.  346;  affd.  1885,  30  Ch.  D.  234;  53  L.  T.  432,  following 
Stewart  v.  Jones,  1859,  3  De  G.  &  J.  532 ;  44  E.  R  1373 ;  V.  Jarm.  1580, 
1581,  and  dissenting  from  Unsworth  y.  Speakman,  46  L.  J.  Ch.  608; 
4  Ch.  D.  620).  But  would  this  be  so  if  the  legatee  were  a  child  of  the 
testator,  leaving  issue  living  at  testator's  death  ?  V.  sec.  33,  1  Vict.  c.  26. 
Va.  In  re  Pinhorn,  [1894]  2  Ch.  276 ;  63  L.  J.  Ch.  607,  in  which  In  re 
Roberts  and  Stewart  v.  Jones  were  distinguished ;  In  re  Powell,  [1900] 
2  Ch.  525 ;  69  L.  J.  Ch.  788,  followed  In  re  Pinhorn ;  In  re  Roberts,  In 
re  Pinhorn,  and  In  re  Powell  were  considered  In  re  Whitmore,  [1902] 
2  Ch.  66 ;  71  L.  J.  Ch.  673. 

As  to  the  value  of  the  word  "  share,"  in  a  substitutionary  bequest  to 
the  issue  of  a  deceased  member  of  a  class,  for  the  purpose  of  avoiding 
the  rule  in  Christopherson  v.  Naylor  (1816,  1  Mer.  320;  35  E.  R  693; 
15  R.  R  120 ;  Jarm.  1584,  1586,  1588),  V.  In  re  Smith  (in  note  to  In  re 
Sibley),  1877,  5  Ch.  D.  494;  46  L.  J.  Ch.  387,  and  Vth,  In  re  Webster, 
1883,  52  L.  J.  Ch.  769 ;  23  Ch.  D.  737 ;  but  In  re  Smith  was  not  followed 
by  Stirling,  J.,  in  In  re  Chinery  (1888,  57  L.  J.  Ch.  804 ;  39  Ch.  D.  614) 
nor  by  North,  J.,  in  In  re  Brown  (1889,  58  L.  J.  Ch.  420);  nor  by  the 
Court  of  Appeal  in  In  re  Musther  (1890,  59  L.  J.  Ch.  296 ;  43  Ch.  D.  569). 
Vf.  In  re  Wood,  [1894]  3  Ch.  381 ;  63  L.  J.  Ch.  790. 

" Share"  does  not  carry  an  accruing  share  (Jarm.  1521, 1522),  unless 
aided  by  the  context  (Jarm.  1523);  but  "it  seems  that  'share  and 
interest'  will  carry  accrued  shares ^ro^n'o  vigore"  {ibid.  1525). 

A  devise  of  "  my  share  "  would,  even  before  the  Wills  Act,  generally 
carry  the  fee  {ibid.  1134).      Vh.  Orange  v.  Martyn,  W.  N.  (86)  8. 

Where  a  "  power  simply  authorises  an  appointment  of  the  shares  to 
be  taken  by  the  objects,  the  power  necessarily  ceases  when  there  is  only 
one  object,  for  he,  of  course,  must  take  the  whole"  (Sug.  Pow.,  416). 

Under  a  bequest  of  shares  in  a  company,  the  company's  stock  will 
pass  if  the  testator  had  no  shares  {Trinder  v.  Trinder,  1866,  L.  R  1  Eq. 
695;  Morrice  v.  Aylmer,  45  L.  J.  Ch.  614;  L.  R  7  H.  L.  717);  but 
not  debenture  stock  {In  re  Bodman,  [1891]  3  Ch.  135;  61  L.  J.  Ch.  31), 
unless  there  is  nothing  else  to  satisfy  the  word  "  shares  "  {In  re  Weeding, 
[1896]  2  Ch.  364;  65  L.  J.  Ch.  743). 

A  bequest,  by  a  shareholder,  of  all  and  every  his  "  shares  and  interest " 
in  an  insurance  company  does  not  pass  a  policy  on  his  own  life  effected 
with  the  company  {Harington  v.  Moffat,  1853,  22  L.  J.  Ch.  775 ;  4  De  G., 
M.  &G.  1;  43E.  R408).^ 

A  bequest  of  a  person's  "  share,  right,  and  interest "  in  the  goodwill 
of  a  partnership,  and  in  its  real  and  personal  estate,  does  not  pass  a  debt 
due  to  the  testator  from  the  partnership  {In  re  Beard,  Simpson  v.  Beard, 
1888,  57  L.  J.  Ch.  887;  58  L.  T.  629;  36  W.  R  519;  that  case  was 
distinguished  in  In  re  Barfield,  84  L.  T.  28). 

SHARE  AND  SHARE  ALIKE.— The  phrase  " '  share  and  share 
alike '  has  the  same  meaning  as  '  equally  to  be  divided ' "  (Sug.  Pow.,  656, 
citing  Phillips  v.  Garth,  1790,  3  Bro.  C.  C.  64;  29  E.  R  410;  Elmsley  v. 
Ymng,  1835,  2  Myl.  &  K.  780 ;  39  E.  R  1142 ;  39  R  R  353),  and  creates 
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a  tenancy  in  common  {Budge  v.  Barker,  1735,  Ca.  t  Talb.  124;  Heathe  v. 
Heathe,  1740,  2  Atk.  122 ;  26  E.  R  476 ;  Perry  v.  Woods,  1797,  3  Ves. 
204a;  30  E.  E.  970;  Ashford  v.  JTames,  1852,  21  L.  J.  Ch.  496;  Jarm. 
1122;  Wms.  Exs.,  1206).     V.  Alike;  Equally. 

Accordingly,  this  phrase,  as  a  context,  will  control  such  words  as 
"'  LEGAL  REPRESENTATIVES  "  to  mean  next-of-kin  {King  v.  Cleveland,  1859, 
4  De  G.  &  J.  477 ;  28  L.  J.  Ch.  835 ;  45  E.  K.  186). 

But  this  phrase  itself  may,  like  "  equally,"  be  controlled  by  a  strong 
context  to  create  a  joint  tenancy  {Armstrong  v.  Eldridge,  1791,  3  Bro. 
C.  C.  215,  216 ;  29  E.  R.  497). 

SICK. — A  bequest  for  "sick,  aged,  and  impotent  persons,"  held  to 
indicate  that  hospital,  not  educational,  purposes  were  intended  {A.-G. 
V.  Northumberland,  1889,  5  T.  L.  E.  237,  719). 

Persons  "  not  under  fifty  years  of  age  "  are  "  aged  "  within  43  Eliz. 
c.  4  {In  re  Wall,  Pomeroy  v.  Willway,  1890,  42  Ch.  D.  510;  59  L.  J.  Ch. 
172).  Vf.  Thompson  v.  Corhy,  1860,  27  Beav.  649 ;  54  E.  E.  257 ;  Browne 
V.  King,  1885,  17  L.  E.  Ir.  454;  In  re  Dudgeon,  74  L.  T.  613. 

SIGNED;  SIGNATUEE.— T.  this  Encyc.  tit.  Signature;  Vf. 
Stroud,  Jud.  Diet. 

SIGNED,  SEALED,  AND  DELIVEEED.— A  will  signed  and  sealed 
by  the  testator,  duly  attested,  and  declared  by  the  testator  to  be  his  will, 
is  a  good  execution  of  a  power  requiring  him  to  execute  it  by  an  instru- 
ment in  writing,  "  signed,  sealed,  and  delivered  "  by  him  {Smith  v.  Adkins, 

1872,  41  L.  J.  Ch.  628 ;  L.  E.  14  Eq.  402). 

SILVEE.— "  Silver "  in  sec.  1,  30  &  31  Vict.  c.  90,  does  not  mean 
pure  silver,  but  merely  what  in  common  parlance  is  called  silver  (  Young 
V.  Cook,  1878,  47  L.  J.  M.  C.  28 ;  3  Ex.  D.  101).     Cp.  Plate. 

SINK.—"  Sink  into  the  residue ; "  V.  Fall. 

SISTER— r.  Brother. 

SMALL. — Bequest  of  "  small  balance ; "  V.  Balance. 

SO. — "  So  devised,"  means  "  hereinbefore  devised  "  {Giles  v.  Melsom, 

1873,  L.  E.  6  H.  L.  24;  42  L.  J.  C.  P.  122). 

SO  FAE  AS. — "  So  far  as,"  "  so  long  as,"  or  "  as  near  as,"  the  rules 
of  law  will  permit ;  V.  judgment  of  Wood,  V.-C,  Scarsdale  v.  Curzon, 
1860,  29  L.  J.  Ch.  249 ;  i  John.  &  H.  40,  which  contains  an  elaborate 
discussion  of  the  cases.  Va.  Christie  v.  Gosling,  1866,  35  L.  J,  Ch.  667; 
Jarm.  1384;  In  re  Hill,  [1902]  1  Ch.  537,  807;  71  L.  J.  Ch.  223,  417; 
In  re  Kensington,  [1902]  1  Ch.  203 ;  71  L.  J.  Ch.  I7a 

SOLDIER— F.  ante,  p.  667. 

SOLE. — The  way  in  which  this  word  (when  used  qudu  benefits  to  be 
taken  by  married  women)  has  been  judicially  interpreted  is  not  a  little 
curious. 

Mr.  Hawkins,  in  his  Treatise  on  Construction  of  Wills  (p.  116),  lays 
it  down  broadly  that  "  a  gift  to  or  for  the  sole  use  or  lenefit  of  a  woman 
means,  primd  facie,  separate  use,"  i.e.  that  "  sole "  and  "  separate,"  in 
this  connection,  are  synonymous  terms.  For  this  he  cites  several 
authorities. 

But  in  Gilhert  v.  Lewis  (1863,  32  L.  J.  Ch.  347 ;  1  De  G.,  J.  &  S.  38 ; 
11  W.  R  223 ;  46  E.  R  15)  Westbury,  L.C.,  on  a  review  of  the  same 
authorities,  came  to  an  opposite  conclusion ;  and,  in  a  dictum,  intimated 
that  a  mere  gift  to  the  "sole"  use  of  a  woman  would  not  give  her  a 
separate  estate. 

That  dictum,  however,  was  cited  by  Mr.  Hawkins  (p.  118)  only  to 
discredit  it;  adding  that,  "In  Ex  parte  Killick  (1844,  3  Mont.  D.  &  D. 
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487)  Knight-Bruce,  Y.-C,  said,  '  I  apprehend  it  is  clear  that  when 
property  is  given  to  a  woman,  whether  married  or  unmarried,  for  her 
own  sole  use  and  benefit,  it  is  vested  in  her  for  her  separate  use,  free 
from  the  control  of  the  marital  right.' " 

In  Spirett  v.  Willows  (1865,  34  L.  J.  Ch.  365 ;  L.  R  1  Ch.  520 ;  13 
W.  R  329)  Lord  Westbury  reasserted  the  doctrine  of  Gilbert  v.  Lewis ; 
and  in  Massy  v.  Rowen  (1869,  L.  E.  4  H.  L.  288)  it  was  again  decided 
that  the  word  "  sole  "  is  not  equivalent  to  "  separate  "  use  unless  such 
a  meaning  is  plainly  deducible  from  the  context,  e.g.  as  in  In  re  Tarsey, 

1866,  35  L.  J.  Ch.  452 ;  L.  E.  1  Eq.  561.  But  yet  in  In  re  Fox  (1884, 
28  Sol.  J.  738)  Chitty,  J.,  whilst  deferring  to  Massy  v.  Bowen,  said  that 
some  meaning  must  be  attached  to  the  word  "  sole,"  and  if  from  the  rest 
of  the  will  no  other  meaning  could  be  gathered,  then  the  word  was 
equivalent  to  "  separate."  This,  if  correct,  would  seem  to  shift  the  onus 
as  laid  down  in  Massy  v.  Bowen,  under  which  a  context  was  required 
to  give  "sole"  the  meaning  of  "separate;"  Va.  1  White  and  Tudor, 
Leading  Cases  in  Equity,  661. 

"  For  her  sole  use  and  disposal "  excludes  the  marital  right  {Bland  v. 
Dawes,  1881,  50  L.  J.  Ch.  252 ;  17  Ch.  D.  794). 

Under  a  limitation  to  trustees  to  the  use  of  a  married  woman,  "  for 
her  own  sole  and  separate  use,"  the  legal  estate  will  pass  to  her  not- 
withstanding that  phrase  ( IFi/Zmms  v.  Waters,  1845,  14  Mee.  &  W.  166 ; 
69  R  R  810). 

"  For  her  sole  use,"  in  a  life  policy  effected  by  a  married  woman ; 
V.  In  re  Suse,  Ex  parte  Bemr,  1887,  18  Q.  B.  D.  660 ;  56  L.  J.  Q.  B. 
552. 

"  Sole  and  unmarried ; "  V.  Stroud,  Jud.  Diet.,  tit.  Unmarried. 

SOLE  EXECUTOR—"  It  seems  doubtful  whether  even  the  appoint- 
ment, by  subsequent  will,  of  a  'sole  executor'  amounts  per  se  to  a 
revocation  of  the  first.  V.,  for  revocation,  In  re  Lowe,  1864,  3  Sw.  & 
Tr.  478 ;  33  L.  J.  P.  M.  &  A.  155 ;  In  re  Baily,  1869,  L.  R  1  R  &  M.  628 
—contra,  Geaves  v.  Brice,  1863,  3  Sw.  &  Tr.  71 ;  32  L.  J.  R  M.  &  A.  113 ; 
In  re  Leese,  1862,  2  Sw.  &  Tr.  442 ;  31 L.  J.  R  M:  &  A.  169 ;  In  re  Morgan, 

1867,  L.  R  1  R  &  D.  323  "  (Jarm.  139w.). 

SOLE  HEIR — "  I  make  my  cousin,  Giles  Bridges,  my  sole  heir  and 
my  executor;"  held,  to  pass  testator's  lands  {Tayler  v.  Weh,  1651,  Sty. 
301,  307,  319 ;  82  E.  R  728,  733,  742 ;  Marret  v.  Sly,  1658,  2  Sid.  75 ; 
82  E.  R  1265 ;  cited  and  commented  on  in  note  {d),  Jarm.  327 ;  Va. 
Barher  v.  Nichson,  1863,  32  L.  J.  Ch.  397 ;  1  De  G.,  J.  &  S.  177 ;  46  E.  R 
69;  Acknowledge). 

SOME. — A  bequest  of  "  some  of  my  best  linen,"  is  uncertain  and  void 
{Bech  V.  Halsey,  1723,  2  R  Wms.  387 ;  24  E.  E.  780 ;  cited  Jarm.  328, 
331).     Gp.  Appropriate. 

SON. — The  word  "  son  "  is  quite  as  flexible  as  the  word  "  heir,"  and 
can  as  easily  be  read  "  issue  male  "  as  the  word  "  heir  "  can  be  turned 
into  "  son  "  {Jenkins  v.  Clinton,  1858,  26  Beav.  108  ;  53  E.  E.  837 ;  worn. 
Jenkins  v.  Hughes,  1861,  30  L.  J.  Ch.  870). 

For  a  collection  and  discussion  of  the  cases  upon  the  construction  of 
"son"  as  a  word  of  limitation,  V.  Jarm.  1047  et  seq. ;  Sv.  Beauchant  v» 
Usticke,  W.  N.  (80)  14.  Whenever  that  word  is  so  construed  it  creates 
an  estate  in  tail  male  (Jarm.  1057 ;   Va.  Watson,  Eq.,  1390). 

As  to  a  limitation  in  a  deed,  as  compared  with  one  in  a  unll,  to  a 
particular  son,  V.  Watson,  Eq.,  1385. 

In  an  appointment  of  the  remainder  of  a  fund  "  to  be  equally  divided 


WILL  789 

among  my  sons,"  the  sons  take  as  a  class  {Fitzroy  v.  Bichmond,  1859,  28 
L.  J.  Ch.  750 ;  27  Beav.  190 ;  54  E.  K.  74). 

"Either  sons  or  daughters,"  following  Issue,  will  control  "issue 
to  mean  "  children  "  {Farrant  v.  Nichols,  1846, 15  L.  J.  Ch.  259 ;  9  Beav. 
327 ;  50  E.  K.  370 ;  73  E.  R  371). 

"  Sons  and  daughters  "  mean  legitimate  ones ;  unless  those  that  are 
illegitimate  are  indicated  {Vh.  Edmunds  v.  Fessey,  1861,  29  Beav.  235; 
30  L.  J.  Ch.  279 ;  54  E.  K.  616 ;  In  re  Fish,  63  L.  J.  Ch.  437 ;  Child). 

"  Who  being  a  son  or  sons  shall  attain  twenty-one,"  in  a  limitation 
which  contemplates  all  the  children,  will  not  exclude  daughters  {In  re 
Daniel,  1875,  45  L.  J.  Ch.  105 ;  1  Ch.  D.  375). 

V.  Eldest. 

SPECIFIC. — Specific  bequest;  V.  'per  Jessel,  M.K.,  Bothamley  v. 
Sherson,  L.  R.  20  Eq.  308,  309 ;  44  L.  J.  Ch.  590,  591.  A  residuary 
devise  is  specific  in  its  nature,  qua  marshalling  assets  {Hensman  v.  Fryer, 
L.  R.  3  Ch.  420 ;  37  L.  J.  Ch.  97),  and  qud  Locke  King's  Acts  {Gibbins 
V.  Eyden,  L.  R.  7  Eq.  371 ;  38  L.  J.  Ch.  377 ;  Hannington  v.  True,  33  Ch.  D. 
197 ;  55  L.  J.  Ch.  914).  Vf.  Page  v.  Leapingwell,  18  Ves.  463,  on  which 
V.  Barley  v.  Moon,  1  Dr.  &  Sm.  623 ;  31  L.  J.  Ch.  140 ;  62  E.  R.  516 ; 
My,  par.  1 ;  Standing. 

Specific  legacy ;  V.  per  Selborne,  L.C.,  Robertson  v.  Broadbent,  8  App. 
Cas.  812;  53  L.  J.  Ch.  266;  In  re  Huddleston,  [1894]  3  Ch.  595; 
64  L.  J.  Ch.  157 ;  In  re  Richardson,  86  L.  T.  25. 

SPECIFICALLY.— "Specifically  devised;"  V.  Giles  v.  Melson,  1873, 
L.  R.  6  H.  L.  24 ;  42  L.  J.  C.  P.  122. 

SPINSTERS. — A  bequest  for  "  spinsters  "  is  charitable  {Thompson 
V.  Corby,  1860,  27  Beav.  649 ;  8  W.  R.  267 ;  54  E.  R.  257). 

STANDING. — "  Standing  in  my  name,"  marks  a  bequest  as  specific 
{Gordon  v.  Duff,  1861,  3  De  G.,  F.  &  J.  662;  45  E.  R.  1035),  or  may 
enlarge  the  meaning  of  the  word  "  securities "  {In  re  Johnson,  89  L.  T. 
84,  520). 

STEP-DAUGHTER.  —  A  bequest  of  residue  to  testator's  "step- 
daughter," held  valid  in  favour  of  a  daughter  by  his  supposed  wife, 
though  such  woman  had  a  husband  living  at  the  time  of  the  marriage 
ceremony  between  her  and  the  testator,  and  which  husband  was  living 
at  testator's  death  {Wilkinson  v.  Joughin,  1866,  35  L.  J.  Ch.  684;  L.  R 
2  Eq.  319). 

STIRPES.— F.  Per  stirpes. 

STOCK. — A  devise  to  A.  and  his  "  stock  "  passed  the  fee  simple 
{Counden  v.  Gierke,  circ.  1630,  Hob.  33 ;  80  E.  R.  180). 

As  to  a  bequest  of  "  stock,"  F.  Collison  v.  Curling,  1842,  9  CI.  & 
Fin.  88 ;  8  E.  R.  349 ;  Kirby  v.  Potter,  1799,  4  Ves.  750  ;  31  E.  R.  387 ; 
Measure  v.  Carleton,  1862,  30  Beav.  538 ;  54  E.  R.  998 ;  Grant  v.  Mussett, 
1860,  8  W.  R.  330 ;  2  L.  T.  133 ;  Lindgren  v.  Zindgren,  9  Beav.  358 ; 
15  L.  J.  Ch.  428 ;  50  E.  R.  381. 

F.  Live  and  Dead  Stock. 

"  All  my  stock  standing  at  my  name  in  various  companies,  together 
with  all  bonds,  etc. ; "  F.  In  re  Parrott,  1885,  53  L.  T.  12 ;  W.  N.  (85) 
127. 

"  Stock  or  funds  of  a  foreign  Government ; "  F.  Foreign  Govern- 
ment ;  Foreign  Stock. 

STOCK-IN-TRADE.— It  is  submitted  that  this  phrase  comprises  all 
such  chattels  as  are  acquired  for  the  purpose  of  being  sold  or  let  to  hire 
in  a  person's  trade ;  but,  probably,  utensils  in  trade  are  also  included 
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(Seymour  v.  Rapier,  Bunb.  28),  Setting  aside  a  mere  dictum  in  Elliott 
V.  Elliott  {1M2,  9  JViee.  &  W.  23;  11  L.  J.  Ex.  3),  the  only  modern 
authority  on  the  interpretation  of  this  phrase,  standing  alone,  seems 
In  re  Eichardson  (1881,  50  L.  J.  Ch.  488 ;  44  L.  T.  404).  In  that  case 
the  testator  was  a  barge  builder,  and,  according  to  the  custom  of  that 
trade,  he  would  sometimes,  on  the  sale  of  a  new  barge,  accept  an  old 
one  in  part  payment,  which  he  would  repair  and  let  out  on  hire ;  at 
the  time  of  his  death  he  had  five  of  such  barges— held  that  these  barges 
passed  under  a  bequest  of  his  "  stock-in-trade  as  a  barge  builder." 

STOCKS. — "  According  to  the  stocks ; "   V.  Per  stirpes. 

"  Stocks,  shares,  or  securities,  of  any  company  paying  a  dividend  " — 
as  to  what  investments  are  authorised  under  these  words,  V.  Consterdine 
V.  Consterdine,  1862,  31  Beav.  330;  31  L.  J.  Ch.  807  ;  54  E.  E.  1165. 

STEICT  ENTAIL.— F".  this  Encyc.  tit.  Strict  Entail. 

STEICT  SETTLEMENT.— As  to  what  hmitations  would  be  inserted 
in  the  execution  of  a  direction  for  a  "strict  settlement,"  V.  Bankes 
V.  Le  Despencer,  1843,  11  Sim.  508 ;  12  L.  J.  Ch.  293  ;  Wright  v. 
Wright,  [1904]  1  L  E.  360  ;  59  E.  E.  970 ;  54  E.  E.  421.  V.  Jarm. 
1190  et  seq.  And  V.  ibid.  1383  as  to  annexing  personalty  to  realty  in 
strict  settlement. 

In  the  common  form  of  a  settlement  pursuant  to  a  direction  for 
a  "strict  settlement,"  the  tenant  for  life  would  be  made  unimpeach- 
able for  waste  (per  Wood,  V.-C,  Davenport  v.  Davenport,  1864,  33  L.  J« 
Ch.  36 ;  1  H.  &  M.  779  ;  71  E.  E.  339) ;  "  but  where  the  executory 
trust  in  terms  gives  the  first  taker  a  life  estate,  he  is  not  made 
dispunishable  for  waste"  (Jarm.  1190,  citing  Davenport  v.  Davenport, 
mpra;  Stanley  v.  Coulthurst,  1870,  L.  E.  10  Eq.  259;  39  L.  J.  Ch.  650). 

SUBJECT  TO. — There  is  a  marked  distinction  between  a  testa- 
mentary gift  "for,"  and  one  "  subject  to,"  a  particular  purpose.  If  the 
particular  purpose  fail,  then,  if  the  gift  be  "  for "  that  purpose,  there 
will  be  a  resulting  trust  for  the  heir  or,  semUe  (in  case  of  personalty), 
a  lapse  into  the  residue ;  secus,  if  the  gift  be  "  subject  to  "  the  purpose 
(per  Eldon,  L.C.,  King  v.  Denison,  1813, 1  Ves.  &  Bea.  272  ;  35  E.  E.  102 ; 
12  E.  E.  227.  But  "for"  has  been  read  "charged  with,"  Abrams  v. 
Winshup,  1827,  3  Euss.  350;  38  E.  E.  607.     VJi.  Jarm.  531). 

"  Where  lands  are  devised  to  trustees  '  subject  to,'  or  '  charged  with,' 
the  payment  of  a  yearly  sum  of  money,  a  legal  rent-charge  is,  it  seems, 
created  (Buttery  v.  Robinson,  1826,  3  Bing.  392 ;  4  L.  J.  O.  S.  C.  P.  108 ; 
28  E.  E.  656 ;  Ramsay  v.  Thorngate,  1849,  16  Sim.  575 ;  18  L.  J.  Ch. 
238).  But  where  real  and  personal  property  together  are  so  given, 
it  is  a  personal  annuity  (Taylor  v.  Martindale,  1841,  12  Sim.  158; 
10  L.  J.  Ch.  339 ;  59  E.  E.  1092  ;  56  E.  E.  37 ;  Parsons  v.  Parsons,  1869, 
L.  E.  8  Eq.  260),  unlike  rent  reserved  on  a  demise  of  realty  and  chattels, 
which  issues  out  of  the  land  alone  (Farewell  v.  Dickinson,  6  Barn.  &  Cress. 
251 ;  9  Dow.  &  Ey.  245)  "—Jarm.  1156,  note  k.  Vf.  In  re  Tucker,  1893, 
62  L.  J.  Ch.  442 ;  Birch  v.  Sherratt,  1867,  36  L.  J.  Ch.  925 ;  L.  E.  2  Ch. 
644. 

SUBSTANCE. — "  What  is  '  substance  '  ?  It  is  every  property  a  man 
has.  So,  in  the  Statute  4  &  5  Phil.  &  Mary,  c.  8,  for  the  punishment 
of  such  as  shall  take  away  maidens  that  be  inheritors,  the  word  '  sub- 
stance '  is  made  use  of,  and  means  worldly  wealth^  " '  Substance ' 
includes  everything  that  can  be  turned  into  money  "  (per  Mansfield, 
C.J.,  Hogan  v.  Jackson,  1775,  1  Cowp.  307).  V.  Worldly  Estate  ; 
Worldly  Goods.     Vf.  Stroud,  Jud.  Diet. 
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SUBSTITUTIONAL.— As  to  the  construction  of  substitutional 
gifts,  F.  Jarm.  149-153 ;  In  re  Joseph,  [1908]  1  Ch.  599 ;  77  L.  J.  Ch.  309. 

SUCCESSION. — A  devise  to  A.  "and  his  children  in  succession" 
gives  A.  an  estate  tail  {Tyrone  v.  Waterford,  1860,  29  L.  J.  Ch,  486 ; 
1  De  G.,  F.  &  J.  613  ;  45  E.  R  499). 

SUCCESSIVELY. — "In  many  cases  devises  to  several  persons 
successively  have  been  contended  to  be  void  on  account  of  the  un- 
certainty respecting  the  order  in  which  the  objects  are  to  take.  Where 
the  devise  is  to  several  specified  individuals  in  succession,  the  obvious 
rule  is  to  hold  them  to  be  entitled  in  the  order  in  which  their  names 
occur.  If  it  be  to  a  class  of  persons,  constituted  such  in  virtue  of 
birth — as  to  children,  sons  or  brothers  —  then  priority  according  to 
seniority  of  age  may  be  presumed  to  be  intended.  And  the  circum- 
stances of  a  condition  being  imposed  on  the  devisees  has  been  held 
not  to  vary  the  order  in  which  they  are  successively  entitled "  (Jarm. 
344,  345,  and  V.  cases  there  cited). 

A  devise  "to  the  first  son  of  T.  severally  and  successively  in  tail- 
male  "  must  be  read  "  to  the  first,  aiid  every  other,  son,"  as  otherwise 
"  severally  and  successively "  would  be  without  meaning  {Parker  v. 
Tootal,  1865,  34  L.  J.  Ex.  198  ;  11  H.  L.  Ca.  143  ;  11  E.  E.  1286  ;  Vth. 
Jarm.  1117,  1295,  1296). 

SUCCESSORS. — A  devise  to  A.  "  and  his  successors,"  even  prior  to 

1  Vict.  c.  26,  passed  the  fee  simple  (Webb  v.  Herring,  1616,  1  Rolle, 
399,  pi.  25  ;  81  E.  R.  563  ;  8  Vin.  Abr.  209,  pi.  1 ;  3  Bulst.  194 ;  A.-G. 
V.  Gilbert,  1847,  10  Beav.  517;  50  E.  E  681);  so  a  bequest  of  per- 
sonalty to  an  earl,  "  and  to  his  successors,  and  to  be  enjoyed  with  and  go 
with  the  title,"  is  an  absolute  gift  notwithstanding  the  words  italicised 
{In  re  Johnson,  Cockerell  v.  Ussex,  1884,  53  L.  J.  Ch.  645  ;  26  Ch.  D.  538). 

But  a  grant  "  to  any  natural  person,  to  have  and  to  hold  to  him  and 
his  successors — by  this  he  hath  only  an  estate  for  his  life  "  {Touch.,  106 ; 
Va.  Co.  Litt.  86). 

A  devise  to  a  minister  of  religion  "  and  his  successors,"  e.g.  "  to  T.  W., 
minister  of  the  Eoman  Catholic  Chapel  at  Kendal,  and  to  his  successors 
for  ever,"  is  a  devise  for  the  benefit  of  the  office  held,  not  of  the  person 
named,  and  is  subject  to  the  Statute  of  Mortmain  {Thornber  v.  Wilson, 
1855,  24  L.  J.  Ch.  667;  3  Drew.  245;  4  Drew.  350 1  62  E.  E.  135  ;  61 
E.  E.  897).     That  case  was  followed  by  Earwell,  J.,  In  re  Delany,  [1902] 

2  Ch.  642;  71  L.  J.  Ch.  811. 

SUCH. — "  Such,"  in  testamentary  gifts  of  a  substantial  character ; 
r.  West  v.  Orr,  1878,  47  L.  J.  Ch.  294 ;  8  Ch.  D.  60 ;  Heasman  v.  Pearce, 
1871,  L.  E.  7  Ch.  285 ;  Miller  v.  Chapman,  1855,  24  L.  J.  Ch.  409, 
discussed  Jarm.  1592. 

"  Such  as  shall  survive,"  in  a  devise  to  a  class,  construed  as  "  the 
others  or  other  of  them  "  {In  re  Tharp,  1864,  33  L.  J.  Ch.  59 ;  1  De  O., 
J.  &  S.  453;  46E.  E.  180). 

"Such  issue;"  V.  In  re  Hutchinson,  1886,  55  L.  J.  Ch.  574;  and 
whether  prospective  or  retrospective,  V.  Jarm.  1053 ;  Strutt  v.  Braith- 
waite,  1854,  21  L.  J.  Ch.  609;  5  De  G.  &  Sm.  369;  64  E.  E.  1157; 
Hope  V.  Potter,  1857,  3  K.  &  J.  206 ;  69  E.  E.  1083  ;  Harley  v.  Mitford, 
1855,  21  Beav.  280;  52  E.  E.  867.  "In  default  of  such  issue;"  V. 
,  Jarm.  1293  ;  In  re  Lowman,  [1895]  2  Ch.  348;  64  L.  J.  Ch.  567. 

A  gift  of  "  such  parts "  of  testator's  property  as  the  legatee  may 
desire,  enables  the  legatee  to  take  the  whole ;  and  if  the  gift  embraces 
only  a  class  of  testator's  property,  then  the  whole  of  such  class  may 
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be  appropriated  by  the  legatee  {Arthur  v.  Machinnon,  1879,  48  L.  J.  Ch. 
534;  11  Ch.  D.  385).     V.  Appkopriate. 

SUFFER — An  annuity,  or  other  life  interest,  only  enjoyable  until 
the  beneficiary  shall  "  suffer  "  anything  to  deprive  him  of  the  right  of 
receiving  it,  has  been  held  to  be  forfeited  by  a  garnishee  order  served 
on  the  trustees  (Lewin,  113,  citing  Bates  v.  Bates,  W.  N.  (84)  129;  Sv. 
Sutton  v.  Goodrich,  80  L.  T.  765,  and,  probably,  Bates  v.  Bates  is  not 
now  of  authority,  V.  In  re  Greenwood,  [1901]  1  Ch.  887 ;  70  L.  J.  Ch. 
326) ;  or  by  a  judgment  creditor  obtaining  a  charging  order  {Roffey  v. 
Bent,  1867,  L,  R.  3  Eq.  759),  or  registering  his  judgment  as  a  mortgage 
against  the  lands  {In  re  Moore,  1885,  17  L.  R.  Ir.  549) ;  or  the  appoint- 
ment of  a  receiver  {In  re  Detmold,  1889,  58  L.  J.  Ch.  495);  or  by  a 
bankruptcy  when  the  act  of  bankruptcy  is  such  as  (under  the  old 
practice)  neglecting  to  comply  with  a  debtor's  summons  {Ex  parte  Eyston, 
1878,  47  L.  J.  Bank.  62 ;  7  Ch.  D.  145).  Sv.  Ex  parte  Dawes,  1886, 
17  Q.  B.  D.  282.     F.  Permit. 

SUPPORT. — A  bequest  "  to  support "  an  institution  does  not  offend 
the  law  of  mortmain  {In  re  Hedgman,  Morley  v.  Croxon,  1878,  8  Ch.  D. 
156 ;  Tudor's  Char.  Trusts,  410,  413 ;  Jarm.  187,  190).     V.  Found. 

SURNAME. — It  seems  that  a  bequest  to  a  class  of  the  "  surname  " 
of  a  particular  person  is  more  readily  construed  as  indicating  the 
"  family  "  or  "  stock  "  of  that  person  than  if  the  word  Name  were  used 
(Jarm.  996,  citing  Carpenter  n.  Bott,  1847,  15  Sim.  606;  16  L.  J.  Ch. 
433 ;  60  E.  R.  755). 

SURPLUS. — "  Surplus  "  will  not  always  be  construed  as  "  overplus  " 
in  the  wide  sense  of  whatever  shall  turn  out  to  be  the  overplus  {Page  v. 
Lea'pingwell,  1812,  18  Ves.  466).     Cip.  Overplus;  Remainder. 

"  Surplus  "  widens  the  meaning  of  "  rents,  issues,  and  profits  "  in  a 
residuary  devise,  e.g.  of  "  residuary  or  surplus  rents,  issues,  and  profits  " 
{Cust  V.  Middleton,  1865,  34  L.  J.  Ch.  185 ;  Va.  per  Hardwicke,  L.C., 
Sherrard  v.  Harhorough,  1753,  Amb.  164 ;  27  E.  R.  110). 

SURVIVE. — "  Survive  "  imports  that  the  person  who  is  to  survive 
must  be  living  at  the  death  of  the  person  whom,  or  the  happening  of 
the  event  which,  he  is  to  survive  {Gee  v.  Liddell,  1866,  35  L.  J.  Ch. 
640  ;  L.  R.  2  Eq.  341 ;   Vth.  Jarm.  1336). 

In  that  case  Romilly,  M.R.,  said :  "  My  opinion  is,  that  the  meaning 
of  the  word  '  survive '  or  '  survivor '  imports  that  a  person  who  is  to 
survive  must  be  living  at  the  time  of  the  event  which  he  is  to  survive. 
I  have  consulted  several  dictionaries  on  this  subject.  I  have  consulted 
Johnson  and  Richardson,  and  the  authorities  cited  by  them ;  and  in  all 
instances  it  appears  to  me  to  mean  to  '  outlive,'  that  is,  to  be  alive  at 
the  time  of  a  particular  event,  or  the  death  of  a  particular  person  which 
event  or  person  the  other  is  to  survive.  It  is  true  that  Dr.  Johnson 
puts  as  one  of  the  meanings, '  to  live  after  another.'  .  .  .  But  all  the 
passages  from  the  English  writers  cited  tend  to  the  conclusion  that  the 
person  who  survives  an  event  must  be  living  at  the  time  when  that 
event  takes  place,  and  that '  to  live  after  '  is  somewhat  ambiguous."  Vf. 
In  re  Clark,  3  De  G.,  J.  &  S.  Ill ;  46  E.  R.  579;  In  re  Belany,  39 
Sol.  J.  468  ;  per  Buckley,  J.,  In  re  Heath,  48  Sol.  J.  416. 

Bequest,  in  remainder  after  life  interests,  for  "  surviving  sister  or 
sisters  of  my  wife,  or  their  heirs ; "  held  that  "  surviving "  meant  sur- 
viving the  testator  {Stannard  v.  Burt,  1883,  52  L.  J.  Ch.  355).  Vf. 
Spurrell  v.  Spurrell,  1843,  22  L.  J.  Ch.  1076;  11  Hare,  54;  68  E.  R. 
1184.     But  "surviving"  has  been  held  to  mean,  surviving  the  tenant 
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for  life  {In  re  Fox,  13  W.  R.  1013 ;  Va.  Idttlejohns  v.  Household,  21  Beav. 
29  ;  52  E.  R.  769 ;  In  re  Benn,  29  Ch.  D.  839).  It  may  also  mean, 
surviving  by  issue  (In  re  Bilham,  [1901]  2  Ch.  169 ;  70  L.  J.  Ch.  518) ; 
but  that  latter  case  was  distinguished  In  re  Friend,  [1906]  1  Ch.  47 ; 
75  L.  J.  Ch.  14. 

SURVIVING  SISTERS.— F.  Carver  v.  Burgess,  24  L.  J.  Ch.  401 ; 

18  Beav.  541 ;  52  E.  R.  212. 

SURVIVING  TRUSTEE.— r.  Sharp  v.  Sharp,  2  Barn.  &  Aid.  405, 
stated  in  Lewin,  797 ;   Vf.  Lewin,  738,  739,  806. 

SURVIVOR.— r.  Stroud,  Jud.  Diet,  and  Supplement. 

TAXES. — As  to  when  a  testamentary  direction  to  pay  income  free 
of  taxes  will  include  income  tax,  V.  Deduction,  which  Va.  as  to  legacy 
duty  and  estate  duty;  Jarm.  151w.,  1527i. 

A  direction,  in  a  will,  to  make  deductions  from  the  income  of  a 
tenant  for  life  for  "  taxes  or  otherwise,"  will  include  the  cost  of  drainage 
works  under  sec.  73,  18  &  19  Vict.  c.  120  {In  re  Crawley,  Acton  v. 
Crawley,  1885,  54  L.  J.  Ch.  652 ;  28  Ch.  D.  431). 

TEAR;  TEARING.— F.  ante,  p.  673. 

TEMPORAL.— A  testamentary  gift  of  "temporal  effects"  held  to 
include  realty  {In  re  Sheridan,  1885,  17  L.  R.  Ir.  179). 

"Temporal  estate"  is  synonymous  with  Worldly  Estate.  Vf. 
Tanner  v.  Wise,  1734,  3  P.  Wms.  295  ;  24  E.  R.  1072 ;  nom.  Tanner  v. 
Morse,  1734,  Ca.  t.  Talb.  284;  25  E.  R.  779;  Grayson  v.  Atkinson,  1752, 
1  Wils.  333 ;  the  latter  case  is  commented  on  Jarm.  678,  689. 

TESTAMENT. — "A  testament  is  the  true  declaration  of  our  last 
will,  of  that  wee  would  to  be  done  after  our  death"  {Termes  de  la  Ley, 
"  Testament ").  F/i  Zemage  v.  Goodban,  1866,  35  L.  J.  P.  &  M.  30 ;  L.  R. 
1  P.  &  D.  62,  applied  in  Townsend  v.  Moore,  and  in  Simpson  v.  Faxon, 
cited  Last  ;  per  Davey,  L. J.,  In  re  Elcom,  [1894]  1  Ch.  303 ;  63  L.  J. 
Ch.  397. 

Littleton  (s.  167)  obviously  uses  "testament"  as  applicable  to  a 
devise  of  lands  and  tenements ;  but  Lord  Coke's  commentary  thereon 
is,  "But  in  law,  most  commonly,  ultima  voluntas  in  scriptis  is  used 
where  lands  or  tenements  are  devised,  and  testamentum  when  it  con- 
cerneth  chattels"  (Co.  Litt.  Ilia).  That  dictum  may,  possibly,  be  the 
origin  of  the  common  commencement  of  wills,  "  This  is  the  last  will  and 
testament." 

"  Testament "  includes  a  will,  codicils,  etc. ;  "  instrument "  signifies 
the  will  alone  {Fuller  v.  Hooper,  1750-51,  2  Ves.  242).  A  testamentary 
gift  to  an  individual,  or  a  class,  in  like  manner  as  he  or  they  are  entitled 
under  the  "will"  of  A.,  there,  "will"  means  the  whole  testamentary 
instruments  of  A.,  including  codicils  {Pigott  v.  Wilder,  1858, 26  Beav.  92 ; 
53  E.  R.  830). 

As  to  when  a  will  is  to  be  construed  as  conditional,  i.e.  to  take  effect 
on  the  happening  or  non-happening  of  a  certain  event,  F.  In  re  Spratt, 
[1897]  P.  28 ;  66  L.  J.  P.  D.  &  A.  25 ;  Halford  v.  Halford,  [1897]  P.  36 ; 
66  L.  J.  P.  D.  &  A.  29. 

TESTAMENTARY  ESTATE.— This  phrase  in  a  gift  of  "personal 
and  testamentary  estate "  carries  the  realty,  as  otherwise  it  would  be 
inoperative  {Smith  v.  Coffin,  1795,  2  Black.  H.  445 ;  3  R.  R.  435 ;  Roe  d. 
Penwarden  v.  Gilbert,  1821,  3  B.  &  B.  85 ;  Doe  d.  Evans  v.  Walker,  1850, 

19  L.  J.  Q.  B.  293 ;  15  Q.  B.  28 ;  cited  Jarm.  679).  In  the  last  of 
those  cases  {Evans  v.  Walker),  Campbell,  C.J.,  said :  "  I  think  the  words 

my  testamentary  estate'  mean  to  include  all  that  I  can  dispose  of, 
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They  are  primd  facie  sufficiently  large  to  carry  both  the  realty  and 
personalty," 

TESTAMENTAEY  EXPENSES.— " Testamentary  expenses"  are 
those  which  are  incident  to  the  proper  performance  of  the  duty  of  an 
executor  (Sharp  v.  Zush,  1879,  48  L.  J.  Ch.  231 ;  10  Ch.  D.  468 ;  Vh. 
Brougham  v.  Poulett,  1855,  19  Beav.  134;  52  E,  R  294;  In  re  Young, 
1881, 44  L.  T.  499),  including  the  probate  duty  (Bavies  v.  Fowler,  43  L.  J. 
Ch.  90;  L.  E.  16  Eq.  308),  and  estate  duty  when  it  is  the  substitute  for 
probate  duty,  i.e.  so  far  as  personal  estate  is  concerned  (In  re  Clemow, 
[1900]  2  Ch.  182;  69  L.  J.  Ch.  522;  In  re  Treasure,  [1900]  2  Ch.  648; 
69  L.  J.  Ch.  751;  In  re  Fearnsides,  [1903]  1  Ch.  250;  72  L.  J.  Ch.  200; 
In  re  Trenchard,  [1905]  1  Ch.  82 ;  74  L.  J.  Ch.  135 ;  Vh.  In  re  Orlebar, 
[1908]  1  Ch.  136 ;  77  L.  J.  Ch.  54 ;  In  re  Spencer  Cooper,  [1908]  1  Ch.  130 ; 
77  L.  J.  Ch.  64) ;  secus,  of  estate  duty  qud,  real  estate  (In  re  Palmer,  W.  N. 
(1900)  ^■,  In  re  Sharman,  [1901]  2  Ch.  280 ;  70  L.  J.  Ch.  671),  or  even 
qud  personal  estate,  respecting  which  the  exors.  are  not  the  parties 
accountable  for  the  duty  (In  re  Dixon,  [1902]  1  Ch.  248 ;  71  L.  J.  Ch.  96). 
The  phrase  does  not  include  the  costs  of  a  transfer  of  mortgage  (Sewell 
V.  Bishopp,  1893,  62  L.  J.  Ch.  615). 

A  direction  to  pay  "  testamentary  expenses  "  out  of  residue,  or  other 
special  fund,  will  not  amount  to  an  "  express  provision "  exonerating 
from  settlement  estate  duty  under  sec.  19,  Einance  Act,  1896  (In  re 
King,  [1904]  1  Ch.  363;  73  L.  J.  Ch.  210);  secus,  where  the  direction  is 
to  pay  "  testamentary  expenses  and  duties,"  for  "  duties  "  covers  both  the 
estate  duty  and  the  settlement  estate  duty  (In  re  Pimm,  cited  Duties). 
The  costs  of  all  proper  parties  to  proceedings  for  determining  the 
scope  of,  or  ascertaining  the  persons  entitled  to,  a  gift,  are  "  testamentary 
expenses"  when  the  difficulty  arises  from  the  language  of  the  will 
(Morrell  v.  Fisher,  4  De  G.  &  Sm.  422;  In  re  Groom,  [1897]  2  Ch.  407; 
66  L.  J.  Ch.  778);  but  generally  the  costs  of  ascertaining  the  person 
entitled  to  a  legacy,  etc.,  are  payable  thereout  (Order  65,  r.  14 &,  R.  S.  C. 
1883  ;  In  re  L^jcett,  1897,  13  T.  L.  E.  373).  The  costs  of  an  administra- 
tion suit  are  "  testamentary  expenses  "  (Miles  v.  Harrison,  1874,  43  L.  J. 
Ch.  585 ;  L.  E.  9  Ch.  316 ;  Harloe  v.  Harloe,  1875, 44  L.  J.  Ch.  512 ;  L.  E. 
20  Eq.  471,  in  which  latter  case  Hall,  V.-C,  refused  to  follow  Gilhertson 
V.  Gilhertson,  1865,  34  Beav.  354;  55  E.  E.  671,  and  Stringer  v.  Harper, 
1859,  26  Beav.  585 ;  53  E.  E.  1024 ;  28  L.  J.  Ch.  343 ;  Miles  v.  Harrison, 
and  Harloe  v.  Harloe,  were  followed  in  Sharp  v,  Zush,  supra,  and  in  Penny 
V.  Penny,  1879,  48  L.  J.  Ch.  691 ;  11  Ch.  D.  440,  and  In  re  Chapman, 
71  L.  T.  778.  Vh.  Lewin,  783,  784 ;  Browne  v.  Groombridge,  1819, 4  Madd. 
495 ;  56  E.  E.  788 ;  20  E.  E.  326,  on  which  case  V.  Kilford  v.  Blaney, 
31  Ch.  D.  56 ;  55  L.  J,  Ch.  185);  but  where  such  costs  are  increased  by 
the  administration  of  real  estate,  such  increase  is  borne  by  the  real  estate 
(Patching  v.  Barnett,  51  L.  J.  Ch.  74;  In  re  Middleton,  51  L.  J.  Ch.  273 ; 
19  Ch.  D.  552),  a  ruling  which  has  not  been  altered  by  sec.  2  (3),  Land 
Transfer  Act,  1897  (In  re  Jones,  [1902]  1  Ch.  92;  71  L.  J.  Ch.  6;  In  re 
Belts,  [1907]  2  Ch.  149;  76  L.  J.  Ch.  463;  cp.  Dean  v.  Bulmer,  [1905] 
P.  1 ;  74  L.  J.  P.  D.  &  A.  12;  and  In  re  Vickerstaff,  [1906]  1  Ch.  762; 
75  L.  J.  Ch.  419). 

The  costs  of  an  unsuccessful  opposition  to  a  will  the  proof  of  which 
has  been  established  under  a  compromise,  one  of  the  terms  of  which  was 
that  such  costs  should  be  paid  out  of  the  estate,  are  "testamentary 
expenses"  (Brown  v.  Burdett,  1884,  53  L.  J.  Ch.  56);  secus,  where  no 
such  terms  have  been  arranged  (In  re  Prince,  [1898]  2  Ch.  225 ;  67  L.  J. 
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Ch.  531),  except  qud  the  costs  of  the  exors.  in  upholding  the  will  (ibid.), 
and,  semble,  the  costs  of  properly  requiring  proof  of  will  in  solemn  form 
(when  only  cross-examination  and  non-eontentiously  producing  addi- 
tional evidence  is  resorted  to)  would  be  "  testamentary  expenses  "  {per 
Stirling,  J.,  ibid.). 

Funeral  expenses,  the  ascertaining  testator's  debts  and  their  amounts 
(including  rent  current  at  the  decease),  and  the  cost  of  warehousing 
specific  legacies,  are  "  testamentary  expenses  "  {Sharp  v.  Lush,  supra). 

TESTATOR—"  Testator,"  sec.  2,  30  &  31  Vict.  c.  69,  applies  to  any 
deceased  person  who  has  made  a  will,  even  where  such  will  has  not 
disposed  of  the  testator's  beneficial  interest  in  the  lands  upon  which 
a  lien  for  unpaid  purchase-money  exists  {Dowdall  v.  M' Cart  an,  1880, 
5  L.  R.  Ir.  313,  642). 

THAT  IS  TO  SAY.—" '  That  is  to  say '  is  the  commencement  of  an 
ancillary  clause  which  explains  the  meaning  of  the  principal  clause.  It 
has  the  following  properties: — (1)  It  must  not  be  contrary  to  the  prin- 
cipal clause ;  (2)  it  must  neither  increase  nor  diminish  it ;  (3)  but  where 
the  principal  clause  is  general  in  terms  it  may  restrict  it;  V.  this 
explained  with  many  examples,  Stukeley  v,  Butler,  1615,  Hob.  171 ;  80 
E.  R  316;  Va.  Harrington  v.  Pole,  Dy.  77  J,  pi.  38;  73  E.  R  166" 
(Elphinstone  on  Inteypretation  of  Deeds,  622) ;  Vf.  In  re  Brocket,  [1908] 
1  Ch.  185 ;  77  L.  J.  Ch.  245 ;  Sv.  Bradley  v.  Newcastle  Pilots,  2  E.  &  B. 
427 ;  23  L.  J.  Q.  B.  35. 

In  Gower  v.  Davis  (1861,  30  L.  J.  Ch.  505 ;  29  Beav.  225)  a  bequest 
of  "  also  the  whole  of  my  property  and  effects,  that  is  to  say,  my  box, 
clothing,  and  bedding,  etc.,  etc.,"  was  held  to  pass  a  reversionary  interest 
in  a  residuary  estate;  and  in  like  manner  Wood,  V.-C,  held  that  the 
wide  generality  of  "  my  personal  property  "  was  not  cut  down  by  being 
immediately  followed  by  "  consisting  of  money  and  clothes "  {Dean  v. 
CHbson,  1867,  36  L.  J.  Ch.  657;  L.  R  3  Eq.  713). 

THEN. —  V.  Stroud,  Jud.  Diet,  and  Supplement. 

THEN  IN  BEING.— F.  Leader  v.  Duffey,  1888,  17  L.  R  Ir.  279; 
13  App.  Cas.  294. 

THEN  LIVING. — "  Where  life-interests  are  bequeathed  to  several 
persons  in  succession,  terminating  with  a  gift  to  a  class  of  objects  '  then 
living,'  the  word  '  then '  is  held  to  point  to  the  period  of  the  death  of 
the  person  last  named  (whether  he  is  or  is  not  the  survivor  of  the  several 
legatees  for  life),  and  is  not  considered  as  referring  to  the  period  of  the 
determination  of  the  several  prior  interests  "  (Jarm.  809^1.  {I),  and  cases 
there  cited;  Vf  Wms.  Bxs.,  1210n.  {k);  Watson,  Bq.,  1224,  1225,  1377; 
Britiiell  v.  Walton,  W.  N.  (69)  238 ;  Cooper  v.  Macdonald,  1873,  42  L.  J. 
Ch.  539 ;  L.  R  16  Eq.  258 ;  Cobden  v.  Bagwell,  1886,  19  L.  R  Ir.  168 ; 
Dufield  V.  M'Master,  [1906]  1 1.  R  333, 346, 349, 355).  V.  Then  ;  Living  ; 
cp.  Payable. 

THEREABOUTS.— A  bequest  of  "  £3000  or  thereabouts,"  to  be  raised 
by  accumulating  income,  is  not  void  for  uncertainty  {Oddie  v.  Brown, 
1859,  28  L.  J.  Ch.  542;  4  De  G.  &  J.  179;  45  E.  R  70,  diss.  Knight- 
Bruce,  L.J.). 

THEREAFTER  TO  BE  BORN.— A  testamentary  gift  to  a  class, 
composed  of  persons  who  may  be  living  at  a  future  event,  or  "  thereafter  " 
or  "  afterwards  "  to  be  born,  is  an  executory  gift,  and  not  a  contingent 
remainder,  so  that  all  the  members  of  the  class,  whenever  born,  are 
entitled  to  share  {Miles  v.  Jarvis,  1883,  52  L.  J.  Ch.  796 ;  24  Ch.  D.  633, 
following  In  re  Lechvure  and  Lloyd,  1881,  18  Ch.  D.  524,  and  in  opposi- 
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tion  to  Brachenhury  v.  Gibhons,  1876,  2  Ch.  D.  417).  In  Dean  v.  Dean, 
1891,  60  L.  J,  Ch.  553,  Chitty,  J.,  also  followed  In  re  Zechmere  and  Lloyd, 
the  words  before  him  being  a  devise  to  A.  for  life,  and  on  his  death  to 
such  of  his  children  then  living  "as  either  before  or  after"  his  death 
should  attain  twenty-one.  Vh.  Ferguson  v.  Ferguson,  1885,  17  L.  R.  Ir. 
552 ;  40  &  41  Vict.  c.  33. 

V.  To  BE  Born. 

THINGrS. — A  bequest  of  all  "  other  things  "  has  a  very  wide  meaning 
{Trafford  v.  Berridge,  1  Abr.  Ca.  Eq.  201).  A  bequest  of  "  all  things  "  in 
a  particular  house  will  not  pass  bonds  and  other  choses  in  action  {Popham 
v.  Aylesbury,  1750,  1  Amb.  68 ;  27  E.  R  40 ;   Vth.  Wms.  Exs.,  928). 

A  residuary  bequest  of  "  all  things  not  before  bequeathed  "  will  not 
pass  testator's  share  in  leaseholds  {Cook  v.  Oahley,  1715,  1  P.  Wms.  302; 
24  E.  E.  399,  cited  Jarm.  706,  720 ;  wh.  V.  for  further  references).  But 
where  there  was  a  bequest  of  leaseholds,  household  goods,  wearing 
apparel,  tools,  moneys,  bonds,  bills,  and  debts,  "and  all  things  that  I 
may  possess  at  my  decease,"  North,  J.,  held  that  freeholds  passed,  and 
cited  in  support  a  dictum  in  Smyth  v.  Smyth,  1878,  8  Ch.  D.  567,  568 
{In  re  Turner,  Arnold  v.  Blades,  1891,  36  Sol.  J.  28 ;  Sv.  Stuart  v.  Bute, 
1831,  1  Dow.  73). 

V.  Effects  ;  Valuable. 

TIME  BEING. — The  phrase  "for  the  time  being"  may,  according 
to  its  context,  mean  the  time  present,  or  denote  a  single  period  of  time ; 
but  its  general  sense  is  that  of  time  indefinite,  and  refers  to  an  indefinite 
state  of  facts  which  will  arise  in  the  future,  and  which  may  (and  probably 
will)  vary  from  time  to  time  {Ellison  v.  Thomas,  1862-63,  31  L.  J.  Ch. 
867;  32  L.  J.  Ch.  32 ;  1  De  G.,  J.  &  S.  18 ;  46  E.  E.  7 ;  2  Drew.  &  Sm. 
Ill ;  62  E.  E.  563 ;  Coles  v.  Pack,  1860,  39  L.  J.  C.  P.  63 ;  L.  E.  5  C.  P. 
65). 

A  testamentary  gift  in  remainder  to  testator's  "  next-of-kin  for  the 
time  being,"  means  the  next-of-kin  living  at  his  death  {Moss  v.  Dunlop, 
1859,  John.  490 ;  70  E.  E.  515). 

Vf.  Stroud,  Jud.  Diet. 

TO  BE  BOEN. — The  ordinary  primary  legal  meaning  of  "to  be  born," 
or  "  to  be  begotten,"  includes  past  as  well  as  future  children ;  though 
that  construction  may,  by  a  context,  give  way  to  the  ordinary  meaning 
of  the  English  language  whereby  those  phrases  express  futurity  {'per 
Fry,  L.J.,  Locke  v.  Dunlop,  1888,  57  L.  J.  Ch.  1015 ;  39  Ch.  D.  387).  That 
case  was  an  instance  in  which  the  latter  construction  was  adopted. 

Gifts  to,  or  trusts  for,  children  "to  be  born"  or  "to  be  begotten," 
include  those  already  born  or  begotten ;  and  e  contra  (Elphinstone  on 
Interpretation  of  Deeds,  328 ;   Vf  Norton  on  Deeds,  417,  418). 

In  class  gifts  to  children  "to  be  born,"  or  "to  be  begotten,"  "the 
established  rule  is,  that  if  the  gift  be  immediate,  so  that  it  would,  but 
for  the  words  in  question,  have  been  confined  to  children  (if  any)  existing 
at  the  testator's  death,  they  will  have  the  effect  of  extending  it  to  all 
the  children  who  shall  ever  come  into  existence ;  since  in  order  to  give 
to  the  words  in  question  some  operation,  the  gift  is  necessarily  made  to 
comprehend  the  whole"  (Jarm.  1034). 

"This  rule  of  construction,  however,  does  not  apply  to  general 
pecuniary  legacies,  where  the  effect  of  letting  in  children  born  after  the 
death  of  the  testator  would  be  to  postpone  the  distribution  of  the  general 
estate  (out  of  which  the  legacies  are  payable)  until  the  death  of  the 
parent  of  the  legatees  "  {ibid.  1035). 
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"  It  seems  to  be  established,  too,  that  the  expression  children  '  to  he 
born,'  or  '  to  he  begotten,'  when  occurring  in  a  gift  under  which  some  class 
of  children  born  after  the  death  of  the  testator  would,  independently  of 
this  expression  of  futurity,  be  entitled,  so  that  the  words  may  be  satisfied 
without  departing  from  the  ordinary  construction,  that  construction  is 
unaffected  by  them  "  {ibid.  1036). 

"  It  has  been  decided,  too,  that  the  words  '  which  shall  be  begotten,' 
or  '  to  be  begotten,'  annexed  to  the  description  of  children  or  issue,  do 
not  confine  the  devise  to  future  children ;  but  that  the  description  will, 
notwithstanding  these  words,  include  the  children  or  issue  in  existence 
before  the  making  of  the  will "  {ibid.  1037,  1038);  "and  it  seems  that 
even  the  words  '  hereafter  to  be  born '  will  not  exclude  previously-born 
issue"  {ibid.  1038). 

V.  Born  ;  Thereafter  to  be  Born. 

TOWAKDS. — A  bequest  of  an  annuity  to  A.  "  towards  the  Support 
of  her  children  until  they  attain  twenty-one,"  held,  merely  descriptive 
of  the  motive  of  the  gift,  and  that  the  annuity  continued  after  the 
children  attained  twenty-one  {Farr  v.  Hennis,  W.  N.  (80)  194). 

TEINKETS. — "  Trinkets  "  are  small  articles  for  personal  adornment, 
or  wear,  or  even  use,  when  its  object  is  essentially  ornamental.  Ivory 
bracelets,  ornamental  shirt-pins,  gilt  rings,  brooches,  tortoise-shell  and 
pearl  port-monnaies,  and  scent-bottles  are  "  trinkets "  within  sec.  1, 
Carriers  Act,  11  Geo.  iv.  &  1  Will.  iv.  c.  68;  but  a  plain  German-silver 
fusee-box  is  not  {Bernstein  v.  Baxendale,  1859,  28  L.  J.  C.  P.  265 ;  6  C.  B. 
N.  S.  259).  So  ivory  fans  are  included  in  a  bequest  of  "  trinkets  "  {A.-G. 
V.  Barley,  1828,  7  L.  J.  0.  S.  Ch.  31 ;  5  Kuss.  173;  38  E.  R.  992).  V. 
Jewels  ;  Personal  Ornaments. 

TEOUBLE. — The  "  trouble  "  of  an  executorship  does  not  cease  by  the 
mere  institution  of  an  administration  action;  nor,  accordingly,  an  annuity 
given  to  an  executor  for  his  trouble  in  superintending  the  testator's 
affairs  {Baker  v.  Martin,  1836,  8  Sim.  25 ;  59  E.  R.  10 ;  42  R  R.  84). 

A  sum  or  annuity  bequeathed  to  an  exor.  "for  his  trouble,"  is  a  Legacy 
liable  to  duty  {ThorleyY.  Massam,  [1891]  2  Ch.  613;  60  L.  J.  Ch.  537). 

TRUST.— F.  this  Encyc.  Vol.  XIV.  p.  267. 

A  substitutional  gift  of  "  my  trust  estate,"  held  to  include  the  corpus 
of  past  accumulations  {In  re  Travis,  [1900]  2  Ch.  541 ;  69  L.  J.  Ch. 
663). 

UNDUE  INFLUENCE.— F.  this  Encyc.  tit.  Undue  Influence; 
Vf.  Stroud,  Jttd.  Diet. 

UNFIT. — Bankruptcy  renders  a  trustee  "  unfit "  (Lewin,  800,  citing 
In  re  Roche,  1842,  1  Con.  &  Law.  306 ;  2  Dr.  &  War.  287).  But  if  the 
power  of  appointing  new  trustees  "  be  worded  '  in  case  the  trustee  shall 
become  incapable  to  act,'  without  the  addition  of  the  words  '  or  unfit,'  a 
bankrupt  trustee  is  not  within  the  description,  for  by  'incapable'  is 
meant  personal  incafacity,  and  not  pecuniary  embarrassment"  (Lewin, 
800,  citing  In  re  Watts,  1851,  9  Hare,  106  ;  20  L.  J.  Ch.  337 ;  68  E.  R. 
434;  Turner  v.  Maule,  15  Jur.  761 ;  In  re  East,  1873,  L.  R.  8  Ch.  735 ; 
42  L.  J.  Ch.  480).  Bankruptcy  is  none  the  less  "  unfitness  "  because 
occasioned  by  misfortune  {In  re  Adams,  1879,  12  Ch.  D.  634 ;  48  L.  J.  Ch. 
613 ;  Va.  In  re  Barker,  1876,  1  Ch.  D.  43  ;  45  L.  J.  Ch.  52 ;  In  re 
Hopkins,  1882,  19  Ch.  D.  61);  but  on  obtaining  his  discharge  and  ceasing 
to  be  impecunious,  a  bankrupt  trustee  is  no  longer  "  unfit "  {In  re  Bridg- 
man,  1860,  29  L.  J.  Ch.  844;  1  Drew.  &  Sm.  164;  62  E.  R.  340). 

Temporary  absence  abroad  is  not  "  unfitness  "  {In  re  Moravian  Socy., 
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1858,  26  Beav.  101 ;  4  Jur.  N".  S.  703) ;  secus,  of  a  settled  residence 
abroad  (Mesnard  v.  Welford,  1853,  22  L.  J.  Ch.  1053 ;  nom.  Mennard  v, 
Welford,  1853,  1  Sm.  &  G.  426 ;  65  E.  E.  187  ;  in  this  case  the  word  was 
"  incapable  "). 

V.  Inability. 

UNIVERSAL  HEIE.— "What  we  call  'executor  and  residuary 
legatee,'  is,  in  the  civil  law,  '  universal  heir.'  .  .  .  The  proper  term  in  the 
civil  law  as  to  goods  is  hceres  testamentarius,  and  '  executor '  is  a  barbarous 
term,  unknown  to  that  law ;  therefore  a  person  named  as  '  universal 
heir '  in  a  will,  in  my  opinion,  would  have  a  right  to  go  to  the  ecclesiastical 
Court  for  the  probate  "  (per  Hardwicke,  C,  Androvin  v.  Foilblanc,  1745, 
3  Atk.  299 ;  26  E.  R.  974). 

UNMARRIED. — The  primary  meaning  of  "  unmarried  "  is  "  never 
having  been  married,"  or  "  without  ever  having  been  married  "  (Clarke 
V.  Colls,  1861,  9  H.  L.  Ca.  601 ;  11  E.  R.  864 ;  Dalrymple  v.  Hall,  1881, 
50  L.  J.  Ch.  302 ;  16  Ch.  D.  715 ;  In  re  Sergeant,  1885,  54  L.  J.  Ch.  159 ; 
26  Ch.  D.  575) ;  but  it  is  a  word  of  flexible  meaning,  and  "  slight  cir- 
cumstances, no  doubt,  will  be  sufficient  to  give  the  word  its  other 
meaning  "  of,  "  not  having  a  husband  or  wife  at  the  time  in  question  " 
(per  Pearson,  J.,  In  re  Sergeant,  supra),  so  as  to  exclude  only  the  marital 
right.  In  re  Leshingham  (1884,  53  L.  J.  Ch.  333 ;  24  Ch.  D.  703)  this 
secondary  meaning  was  attached  to  the  word  as  used  thus — "  upon  trust 
to  pay  unto  J.  H.,  spinster,  if  she  be  then  sole  and  unmarried."  So  also 
of  tlie  phrase,  "  sole  and  intestate  "  (Hardwick  v.  Thurston,  1828,  4  Russ. 
380 ;  38  E.  R.  848 ;  28  R.  R.  130). 

The  secondary  sense  was  also  attached  to  the  word  "  unmarried  "  in 
the  following  cases: — Clarke  v.  Colls,  supra;  Pratt  v.  Mathew,  1856, 
25  L.  J.  Ch.  409,  686  ;  22  Beav.  328 ;  52  E.  R.  1134 ;  8  De  G.,  M.  &  G. 
522 ;  44  E.  R.  491 ;  Mitchell  v.  Colls,  1860,  29  L.  J.  Ch.  403 ;  John.  674; 
70  E.  R.  590;  Day  v.  Barnard,  1861,  30  L.  J.  Ch.  220  ;  1  Drew.  &  Sm. 
351 ;  62  E.  R.  413 ;  In  re  Sanders,  1865,  L.  R.  1  Eq.  675,  followed  In  re 
King,  62  L.  T.  789;  In  re  Chant,  [1900]  2  Ch.  345;  69  L.  J.  Ch.  601; 
In  re  Woodhouse,  [1903]  1  I.  R.  126,  citing  Hardman  v.  Maffett,  13  L.  R. 
Ir.  499,  and  In  re  Deane,  [1900]  1  L  R.  332. 

But  the  primary  meaning  was  adhered  to  in  Blundell  v.  De  Falhe,  1888, 
57  L.  J.  Ch.  576  ;  58  L.  T.  621 ;  Heywood  v.  Heywood,  1861,  30  L.  J.  Ch. 
155 ;  29  Beav.  9 ;  54  E.  R.  527 ;  Dalrymple  v.  Hall,  supra ;  In  re 
Sergeant,  supra;  Norris\.  Barber,  W.  N.  (73)  180;  In  re  Thistlethwayte, 
1855,  24  L.  J.  Ch.  712;  In  re  Fanshaw,  48  Sol.  J.  525;  Roherts  v. 
Kilmore,  Bp.,  [1902]  1  I.  R.  333. 

Vf.  as  to  both  meanings,  Jarm.  485-489;  Watson,  Eq.,  657,  658; 
Norton  on  Deeds,  414. 

When  a  legacy  is  given  to  a  daughter,  who  at  the  date  of  the  will 
has  never  been  married,  and  the  gift  is  conditional  upon  the  legatee  being 
"unmarried"  at  a  given  time,  the  word  "unmarried"  may  properly  be 
construed  "  a  spinster,"  and  not  a  "  widow  "  (Wms.  Exs.,  854,  citing  In 
re  Saunders,  1857,  3  Kay  &  J.  156 ;  69  E.  R.  1060). 

A  gift  to  an  "  unmarried  "  person  does  not  mean  that  he  is  to  remain 
unmai'ried  (Julher  v.  JuUer,  1839,  9  Sim.  503 ;  59  E.  R.  452 ;  47  R.  R. 
291 ;  Hall  v.  Robertson,  1854,  23  L.  J.  Ch.  241 ;  4  De  G.,  M.  &  G.  781 ; 
43  E.  R.  713;   Vf.  Wms.  Exs.,  1022). 

"  So  long  as  she  continues  unmarried  "  is  not  equivalent  to  "  during 
widowhood,"  and  a  divorced  woman,  if  remaining  unmarried,  continues 
entitled  (Knox  v.  Wells,  W.  N.  (83)  58). 
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V.  Without  having  been  Married. 

UNMAKRIED  DAUGHTERS.— F.  In  re  Button,  W.  K  (93)  65; 
In  re  Bartholomew,  6  Eraser,  322. 

UNSOUND  MIND.— r.  this  Encyc.  tit.  Lunacy. 

UNTIL. — In  devises  and  bequests,  "  the  word  '  until '  is,  in  general, 
coupled  with  a  condition  or  contingency  indicating  that  some  change  is 
intended  in  the  disposition  of  the  property,  which,  up  to  that  time,  is 
given  in  a  particular  way.  This,  however,  will  not  always  be  the  effect 
of  it.  Thus  where  there  was  a  gift  to  A.  for  life,  remainder  to  her 
children,  until  they  should  attain  twenty-five,  then  for  such  children  so 
attaining  twenty-five,  with  a  gift  over ;  it  was  held  that  A.'s  children 
took  vested  interests  at  birth,  and  that  the  gift  over  was  void  for 
remoteness  {Hardcastle  v.  Hardcastle,  1862,  1  Hem.  &  M.  405 ;  71  E.  R. 
176;  V.  Bland  v.  Williams,  1834,  3  Myl.  &  K.  411;  3  L.  J.  Ch.  218; 
40  E.  R.  156 ;  41  R.  R.  93).  Under  a  devise  to  A.,  not  to  be  of  age  to 
receive  until  he  attain  a  particular  age,  A.  takes  a  vested  interest, 
subject  to  being  divested  on  his  dying  under  that  age  {Snow  v.  Poulden, 
1836,  1  Keen,  186)"  (Watson,  Eq.,  1218,  1219). 

USE. — Bequest  for  a  person's  "  use  and  disposal ; "  V.  this  Encyc. 
tit.  Disposal.  Cp.  Macdonald's  Trustees  v.  Bain's  Trustees,  cited  Appro- 
priate. 

Bequest  of  business  with  "  the  use  of  the  book  debts,  or  capital,"  held 
an  absolute  gift  {Terry  v.  Terry,  1863,  33  Beav.  232;  12  W.  R.  66; 
9  L.  T.  469 ;  55  E.  R.  356). 

Bequest  of  "  the  use "  of  household  goods,  furniture,  plate,  jewels, 
linen,  etc.,  for  life,  is  not  confined  to  a  personal  use ;  the  beneficiary 
"  may  use  the  goods  in  his  or  her  own  or  any  other  person's  house,  alone 
or  promiscuously  with  other  goods,  or  may  let  them  out  to  hire"  {fer 
Hardwicke,  L.C.,  Marshall  v.  Blew,  2  Atk.  217);  and  so,  of  a  bequest  of 
oil  paintings  and  other  pictures  "for  the  use  and  enjoyment"  of  A. 
during  her  life;  and  the  beneficiary  is  not  bound  to  insure  {In  re 
Williamson,  94  L.  T.  813). 

USE  AND  OCCUPATION.— A.  devised  to  his  wife  the  income 
of  freeholds  at  B.  and  leaseholds  at  P.,  and  bequeathed  to  her  his  furni- 
ture and  effects  in  his  house  at  E.,  and  desired  that  she  should  "  have 
the  free  use  and  occupation  of  the  said  house ;  "  held,  that  she  was 
absolutely  entitled  to  the  properties  of  B.  and  P.,  but  took  only  a  life- 
interest  in  the  house  at  E.  {Coward  v.  Larkman,  1888,  60  L.  T.  1).  V. 
Reside. 

USE  OR  ORNAMENT.— r.  Petre  v.  Ferrers,  61  L.  J.  Ch.  426;  In 
re  Owen,  78  L.  T.  643. 

USUAL. —  V.  Stroud,  Jvd.  Diet,  and  Supplement. 

USUAL  PLACE  OF  ABODE.— A  clause  of  forfeiture  in  case  of 
the  devisee  not  making  the  mansion-house  "  his  usual  and  common  place 
of  abode  and  residence,"  is  not  void  for  uncertainty  (  Wynne  v.  Fletcher, 
1857,  24  Beav.  430 ;  53  E.  R.  423).     V.  Reside. 

UTENSILS. — "  By  a  devise  of  all  utensils,  it  is  agreed  that  plate 
and  jewels  do  not  pass  "  {Touch.,  447,  citing  Dame  Latimer  s  Case,  1545, 
1  Dy.  59  J,  pi.  15;  73  E.  R.  131 ;  Va.  Wms.  Exs.,  936).  Vf.  Fitzgerald 
V.  Field,  1  Russ.  427. 

UTILITARIAN  PURPOSES.— A  bequest  to  be  applied  to  utili- 
tarian purposes  is  void  for  uncertainty  {In  re  Woodgate,  1886,  2  T.  L.  R. 
674). 

VALUABLE. — " Other   valuable  things"   in  a  bequest,  construed, 
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ejusdem  generis  (Cavendish  v.  Cavendish,  cited  Cukiosity)  ;  so  of  "  things 
(Stuao't  V.  Bute,  1831, 1  Dow.  73).     Vf.  Things. 

VERTTJ. — A  bequest  of  "  objects  of  vertu  and  taste  "  (or  "  vertu  or 
taste  ")  will  not,  proprio  vigore,  comprise  pictures,  especially  when  those 
words  follow  an  enumeration  such  as  gold  and  silver  plate,  china,  etc., 
and  where,  in  the  same  will,  there  is  another  gift  of  "  furniture,"  a  word 
under  which  pictures  are  aptly  included  (In  re  Londesborough,  1881, 
50  L.  J.  Ch.  9). 

TEST.— K  ante, -p.  481. 

VESTED. — In  testamentary  gifts  referring  to  death  contingently, 
"  the  proper  legal  meaning  of  the  word  '  vested '  is,  vested  in  point  of 
interest  (Michardson  v.  Power,  1865,  19  C.  B.  N.  S.  780) ;  but  its  natural 
and  etymological  meaning  is  said  to  be,  vested  in  possession  ( Young  v. 
Mobertson,  1852,  4  Macq.  H.  L.  Cas.  314;  8  Jur.  K  S.  825,  apphed  In  re 
Macfarlane,  8  Eraser,  787) ;  and  there  are  many  cases  of  gifts  over  on 
the  death  of  the  legatee  before  his  legacy  has  become  '  vested,'  where, 
upon  the  context,  the  word  has  been  held  to  bear  the  latter  sense " 
(tfarm.  1623  et  seq.,  which  V.  for  cases  in  illustration.  Vf.  In  re  Coppard, 
1887,  56  L.  J.  Ch.  606 ;  35  Ch.  D.  350). 

As  to  the  force  of  declaring,  in  limitations  of  realty,  that  no  devisee 
shall  have  a  "  vested  interest "  until  a  stated  age,  and  that  it  indicates 
an  executory  devise,  and  not  a  contingent  remainder ;  V.  In  re  Wright- 
son,  [1904]  2  Ch.  95 ;  73  L.  J.  Ch.  742. 

As  to  when  "  vested  "  in  a  bequest  may  be  read  as  "  payable  "  or 
"indefeasible,"  V.  Jarm,  807;  Watson,  Eq.,  1190;  and  see  Payable. 

WHAT  IS  LEET.— Bequest  of  "what  is  left,  my  books  and  furni- 
ture, and  all  other  things,  I  wish  to  be  equally  divided  amongst  the 
three  children,"  carries  the  residue  {In  re  Cadge,  1868,  37  L.  J.  P.  &  M. 
15  ;  L.  R.  1  P.  &  M.  543) ;  so,  of  the  phrase  "  my  furniture,  plate,  books, 
and  live  stock,  or  what  else  I  may  be  possessed  of  at  my  decease" 
{Fleming  v.  Burrows,  1  Russ.  276 ;  38  E.  R.  107 ;  25  R.  R.  48). 

Bequest  to  wife  of  "  household  effects  absolutely,  and  at  my  death 
wife  to  have  power  to  sell  all  property  belonging  to  me,  and,  at  her 
death,  what  is  left  to  be  divided  between  my  two  daughters ;  "  held,  that 
"  what  is  left "  meant,  the  net  residue  after  payment  of  delDts  and  costs 
of  realisation,  in  which  residue  the  wife  did  not  take  any  life  or  other 
interest  by  implication  {In  re  Willatts,  [1905]  1  Ch.  378 ;  74  L.  J.  Ch. 
269 ;  Sv.  S.  C,  [1905]  2  Ch.  135 ;  74  L.  J.  Ch.  564). 

"  Whatever  money  is  left ; "  held  to  pass  Government  funds  {Board- 
man  v.  Stanley,  Ir.  Rep.  7  Eq.  342). 

V.  In  re  Bouglas,  [1905]  1  Ch.  289 ;  74  L.  J.  Ch.  196. 

WHATEVER. — Bequest  of  furniture  "and  whatever  is  in  the 
house  I  now  dwell  in ; "  held  not  to  include  a  sum  of  money  (£320) 
found  in  a  box  in  the  testator's  house  at  his  death  {O'Brien  v.  O'Brien, 
[1906]  1  L  R.  649). 

WHATEVER  REMAINS.— F.  Remain. 

WHATSOEVER. — "  Whatsoever,"  as  a  rule,  excludes  any  limitation 
or  qualification,  and  implies  that  the  genus  to  which  it  relates  is  to  be 
understood  in  its  utmost  generality  ( V.  per  Fry,  L. J.,  Duck  v.  Bates, 
1884,  53  L.  J.  Q.  B.  344;  13  Q.  B.  D.  843.  And  V.  Glasgow  v.  Glasgow 
Tramway  Co.,  [1898]  A.  C.  631). 

"  I  devise  all  my  goods  and  chattels,  moneys,  debts,  and  whatsoever 
else  I  have  in  the  world  not  before  disposed  of"  to  A. ;  held  to  pass  an 
estate  in  fee  {Hopewell  v.  AcJcland,  1  Salk.  239 ;  1  Com.  164).     So,  where 
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the  words  were  "  whatever  I  may  die  possessed  of  "  {Davenport  v.  Colt- 
man,  1842,  9  Mee.  &  W.  481 ;  11  L.  J.  Ex.  114;  58  E.  R  794;  Evans 
V.  J&aes,  1877,  46  L.  J.  Ex.  280).     Vh.  Jarm.  694,  696. 

WHEN. — "  When  "  usually  creates  a  condition  precedent  {Jolly  v. 
Hancock,  1853,  22  L.  J.  Ex.  38 ;  7  Ex.  820). 

Where  there  is  a  testamentary  gift  to  A.,  "  if,"  or  "  when,"  or  "  pro- 
vided," or  "  in  case,"  or  "  so  soon  as "  (phrases  which  are  synonymous, 
Shrimpton  v.  Shrimyton,  1862,  31  Beav.  425),  a  certain  event  happens, 
e.g.  attaining  a  stated  age,  such  a  gift,  standing  unaff'ected  by  the  context, 
confers  only  a  contingent  interest,  and  requires  the  happening  of  the 
event  to  give  it  validity.     But  with  the  aid  of  a  context  such  words 
may,  without  difficulty,  not  defer  the  vesting  of  the  subject-matter  of 
the  gift,  but  merely  refer  to  the  futurity  of  its  possession  (Jarm.  545, 
762,  800,  807,  1625;  Boraston's  Case,  1587,  3  Eep.  19a;  76  E.  E.  664 
Fhipps  V.  Ackers,  1835,  3  CI.  &  Fin.  703;  6  E.  E.  1600;  39  E.  E.  115 
nom.  Phipps  v.    Williams,  5  Sim.  44 ;  58  E.  E.  254 ;  Scotney  v.  Lomer. 
1885-86,  54  L.  J.  Ch.  558 ;  55  ihid.  443 ;  29  Ch.  D.  535 ;  31  iUd.  380 
In  re  Wrey,  Stuart,  v.  Wrey,  1885,  54  L.  J.  Ch.  1098;  30  Ch.  D.  507 
In  re  Francis,  [1905]  2  Ch.  300 ;  74  L.  J.  Ch.  487).     It  has  also  been 
said  that  " '  when '  cannot  be  considered  as  so  strongly  indicating  con- 
tingency as  'provided'  and  'if'"  (Watson,  Eq.,  1217,  and  cases  there 
cited). 

Where  the  gift  is  to  a  class  "  who,"  or  "  as,"  shall  Attain  a  certain  age, 
the  rule  (nearly  universally  applied)  is  to  regard  the  attainment  of  the 
age  as  part  of  the  description  of  the  beneficiary,  and  to  construe  the 
gift  as  contingent,  "  upon  the  ground  that  no  one  could  claim  who 
could  not  predicate  of  himself  that  he  was  of  the  age  required "  {per 
Wigram,  V.-C,  Bull  v.  Pritchard,  1847,  16  L.  J.  Ch.  185 ;  5  Hare,  567 ; 
67  E.  E.  1036;  71  E.  E.  229;  Festing  v.  Allen,  1844,  13  L.  J.  Ex.  74; 
12  Mee.  «&  W.  279;  5  Hare.  573;  67  E.  E.  1038;  67  E.  E.  339;  Vf. 
Jarm.  776,  813,  817,  818,  819).  But  even  this  construction  may  yield 
to  a  context  {Muskett  v.  Eaton,  1876,  45  L.  J.  Ch.  22 ;  1  Ch.  D.  435 ; 
Jarm.  773,  776). 

WHETHER — "Whether,"  following  a  general  bequest,  is  a  term 
of  enumeration,  and  does  not  enlarge  or  affect  the  generality  {per  Fry, 
J.,  In  re  Greaves,  1873,  23  Ch.  D.  313;  52  L.  J.  Ch.  753;  Vf.  In  re 
Pickup,  1861,  1  John.  &  H.  389 ;  30  L.  J.  Ch.  278 ;  70  E.  R  798). 

WIDOW. — A  woman  surviving  a  man  with  whom  she  has  gone 
through  the  ceremony  of  marriage,  but  with  regard  to  whom  she  had 
obtained  a  declaration  of  nullity  of  marriage,  is  not  his  "  widow  "  {In 
re  Boddington,  1883,  52  L.  J.  Ch.  239 ;  53  ihid.  475 ;  22  Ch.  D.  597 ; 
25  Ch.  D.  685 ;  In  re  Kettlewell,  98  L.  T.  23).  So  a  wife,  divorced,  who 
survives  her  husband,  is  not  his  "  widow  "  within  the  Statute  of  Distri- 
bution ;  secus,  if  only  judicially  separated  {Rolfe  v.  Perry,  1863,  32  L.  J.  Ch. 
149).  But  a  reputed  wife,  taking  by  a  designatio  personce,  may  take,  as 
her  reputed  husband's  "  widow,"  and  then  that  word  will  connote  her 
surviving  him  {In  re  Lowe,  1892,  61  L.  J.  Ch.  415 ;  In  re  Wagstaff, 
[1908]  1  Ch.  162 ;  77  L.  J.  Ch.  190).     V.  Husband. 

In  a  gift  over  on  death  of  testator's  "  widow,"  the  use  of  this  word 
shows  that  the  event  was  contemplated  to  happen  after  testator's  death 
{Ranfield  v.  Banfield,  1857,  2  De  G.  &  J.  57  ;  44  E.  R  909 ;  4  Drew.  147 ; 
62  E.  R  57 ;  cp.  Taylor  v.  Stainton,  1856,  2  Jur.  K  S.  634,  635). 

"  Wherever  an  estate  is  given  to  a  widow  for  life, '  provided  she  shall 
not  marry,'  unless  there  be  a  devise  over  immediately,  it  is  merely 
VOL.  XIV.  51 
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in  terrorem  "  (per  Ashhurst,  J.,  Doe  v.  Freeman,  1  T.  R  392,  393 ;  1  R.  R. 
235). 

A  charitable  gift  to  the  "widows"  of  a  place  is  good  {A.-G.  v. 
Comber,  1824,  2  Sim.  &  St.  93;  57  E.  R.  281;  25  R.  R.  163;  Russell  v. 
Kellett,  1855,  3  Sm.  &  G.  264;  26  L.  T.  O.  S.  193;  65  E.  R.  656;  on 
A.-G.  V.  Comber,  V.  Browne  v.  King,  1885,  17  L.  R.  Jr.  453,  454). 

WIFE. — A  divorced  wife  is  not  a  "  wife  "  within  a  general  bequest 
or  limitation  {per  Kay,  J.,  In  re  Morrieson,  Hitchins  v.  Morrieson,  1889, 
58  L.  J.  Ch.  80 ;  40  Ch.  D.  30,  in  which  the  learned  judge  refused  to 
follow  In  re  Bullmore,  cited  Husband).  So  a  woman  who  has  bigamously 
become  a  supposed  wife  is  not  comprised  in  such  a  bequest  or  limita- 
tion {Wilkinson  v.  Joughin,  1866,  35  L.  J.  Ch.  684;  L.  R.  2  Eq.  319); 
secus,  in  the  absence  of  proof  of  fraud  on  her  part  {In  re  Petts,  1860, 
29  L.  J.  Ch.  168;  27  Beav.  576 ;  54  E.  R.  228). 

A  woman  who  is  only  a  reputed  wife  may  take  as  "  wife  "  if,  under 
the  circumstances,  that  word  is  a  clear  designation  of  her  {Dolby  v. 
Powell,  1862,  30  Beav.  534 ;  54  E.  R.  996 ;  Vf.  In  re  Horner,  1888, 
57  L.  J.  Ch.  217 ;  37  Ch.  D.  695 ;  In  re  Harrison,  [1894]  1  Ch.  561 ; 
63  L.  J.  Ch.  385 ;  In  re  Lowe,  cited  Widow;  Anderson  v.  Berkley,  [1902] 
1  Ch.  936 ;  71  L.  J.  Ch.  444) ;  but  in  a  bequest  to  A.  for  life,  remainder 
to  his  "  wife  "  (without  more),  that  must  almost  always  mean  A.'s  law- 
ful wife,  for  A.  may  marry  after  the  testator's  death,  and  then  there 
would  be  a  person  exactly  answering  the  description  of  A.'s  wife  {In 
re  Davenport,  1852,  1  Sm.  &.  G.  126 ;  65  E.  R.  55). 

Even  an  itUended  wife  may  take  under  a  bequest  to  the  testator's 
"  wife  "  if  that  word,  under  the  circumstances,  is  a  clear  designation  of 
her  {Schloss  v.  Stiebel,  6  Sim.  1). 

As  to  construing  testamentary  gifts  to  a  wife  "  the  distinctions 
deducible  from  general  principles,  and  the  authorities,  appear  to  be 
the  following: — 

1.  That  a  devise  or  bequest  to  the  wife  of  A.,  who  has  a  wife  at  the 
date  of  the  will,  relates  to  that  person,  notwithstanding  any  change  of 
circumstances  which  may  render  the  description  inapplicable  at  a 
subsequent  period,  and  is  under  all  circumstances  confined  to  her ; 

2.  If  A.  have  no  wife  at  the  date  of  the  will,  the  gift  embraces  the 
individual  sustaining  that  character  at  the  death  of  the  testator ;  and 

3.  If  there  be  no  such  person,  either  at  the  date  of  the  will  or  at  the 
death  of  the  testator,  it  applies  to  the  woman  who  shall  first  answer  the 
description  of  wife  at  any  subsequent  period"  (Jarm.  304;  F/^.  as  to 
Rule  1,  In  re  Hancock,  [1896]  2  Ch.  173 ;  65  L.  J.  Ch.  690,  on  which 
case,  V.  Foakes  v.  Jackson,  69  L.  J.  Ch.  352). 

Vh.  In  re  Drew,  [1899]  1  Ch.  336 ;  68  L.  J.  Ch.  157 ;  In  re  Coley, 
[1903]  2  Ch.  102 ;  72  L.  J.  Ch.  502 ;  In  re  Laffan  and  Downes,  1897, 
llr.  469;  Beloved  Wife. 

A  wife  is  not  included  in  a  gift  to  a  person's  "family"  {In  re 
Hutchinson  and  Tenant,  1878,  8  Ch.  D.  540),  or  "  relations,"  or  "  next- 
of-kin"  (Mcholls  V.  Savage,  1810,  cited  18  Ves.  52;  34  E.  R.  237). 

A  bequest  to  wife  "  for  her  own  and  the  children's  benefit,"  she  not 
to  diminish  principal;  V.  Hart  v.  Tribe,  1854,  23  L.  J.  Ch.  462;  18 
Beav.  215 ;  52  E.  R.  85. 

WILL. —  V.  Testament;  Stroud,  Jud.  Diet.,  and  Supplement.  ,| 

WILL  ONLY. — If  a  "power  be  to  appoint  by  'will  only,'  with 
remainder  over  in  default  of  appointment,  an  immediate  disposition 
cannot  be  made,  and  it  can  only  take  effect  under  a  will,  and  after 
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death "  (Watson,  Eq.,  847,  citing  Sockett  v.  Wray,  1794,  4  Bro.  C.  C. 
483 ;  29  E.  K.  1000 ;  Beid  v.  Shergold,  1805,  10  Ves.  370 ;  32  E.  R. 
888 ;  Bradley  v.  Westcott,  1807,  13  Ves.  445 ;  33  E.  R  361 ;  9  R  R. 
207 ;  Anderson  v.  Dawson,  1808,  15  Ves.  532 ;  33  E.  R.  856). 

WISH. — Generally,  a  direction  in  a  will  that  property  is  to  be  dis- 
tributed or  paid  in  the  manner  that  the  testator  has  directed  or  wished 
by  word  of  mouth,  is  void,  as  offending  against  sec.  9,  Wills  Act,  1837. 
Thus,  where  a  testator  gave  his  wife  a  life  interest  in  his  property,  and 
added,  "  I  desire  and  empower  her  by  her  will,  or  in  her  lifetime,  to 
dispose  of  my  estate  in  accordance  with  my  wishes  verbally  expressed 
by  me  to  her,"  it  was  held  that  that  power  was  void,  and  that  evidence 
was  inadmissible  to  prove  what  were  the  wishes  {In  re  Hetley,  [1902] 
2  Ch.  866 ;  71  L.  J.  Ch.  769,  distinguishing  In  re  Fleetwood,  Sidgreaves 
v.  Brewer,  15  Ch.  D.  594;  49  L.  J.  Ch.  514;  Vf.  Johnson  v.  Ball,  21 
L.  J.  Ch.  210).  So,  a  gift  to  A.,  "  for  the  charitable  purposes  agreed 
upon  between  us,"  can  be  explained  by  extrinsic  evidence  as  regards  the 
charitable  purposes  intended,  but  not  so  as  to  alter  or  limit  the  quality 
or  quantum  of  the  gift  {In  re  Huxtalle,  [1902]  2  Ch.  793;  71  L.  J.  Ch. 
876).     Cp.  Secret  Tkust. 

WITH. — "With,"  in  a  devise  of  a  house  "with  all  the  household 
goods  therein,"  so  conjoins  the  goods  with  the  house  that  the  devisee 
can  have  no  larger  interest  in  the  goods  than  in  the  house  {Leeke  v. 
Bennett,  1739,  1  Atk.  470 ;  26  E.  R  300). 

WITHOUT  HAVING  BEEN  MARRIED.— This  phrase,  as  fre- 
quently employed,  has  been  held  to  exclude  the  husband,  but  not  the 
descendants  of  the  woman  spoken  of  {Wilson  v.  Atkinson,  1864,  33 
Beav.  536 ;  55  E.  R  477 ;  4  De  G.,  J.  &  S.  455 ;  46  E.  R  995 ;  33  L.  J. 
Ch.  576 ;  In  re  Ball,  1879,  48  L.  J.  Ch.  279 ;  11  Ch.  D.  270 ;  Upton  v. 
Brovm,  1879,  48  L.  J.  Ch.  756;  12  Ch.  D.  872;  In  re  Arden,  1890,  35 
Sol.  J.  70 ;  W.  N.  (90)  204 ;  Stoddart  v.  Savile,  1894,  63  L.  J.  Ch.  467). 
But  the  contrary  was  held  by  Jessel,  M.R,  who  held  that  the  phrase  is 
unambiguous,  and  means — as  if  the  woman  had  died  a  spinster  {Emmins 
V.  Bradfm-d,  1880,  49  L.  J.  Ch.  222 ;  13  Ch.  D.  493),  and  that  case  has 
been  established  by  the  Court  of  Appeal  {In  re  Brydone,  [1903]  2  Ch. 
S4;  72  L.  J.  Ch.  528,  approving  In  re  Smith,  [1903]  1  Ch.  373;  72 
L.  J.  Ch.  184,  and  overruling  In  re  Mare,  [1902]  2  Ch.  112;  71  L.  J. 
Ch.  649).  Note. — The  cases  above  cited,  prior  to  Emmins  v.  Bradford, 
were  on  Marriage  Settlements. 

There  seems  no  doubt  but  that  if  the  phrase  be  "  without  5em^ married," 
it  means  without  having  a  husband  at  the  time  spoken  of  {In  re  Norman, 
1853,  3  De  G.,  M.  &  G.  965 ;  22  L.  J.  Ch.  720 ;  43  E.  R  378). 

Vh.  Hardman  v.  Mafett,  1884,  13  L.  R.  Ir.  499 ;  In  re  Deane,  [1900] 
1  I.  R  333 ;  Unmarried. 

WORLD. — Devise,  in  remainder,  "  to  the  next  heir  of  the  name  of 
Leach,  as  long  as  the  world  stands,"  is  a  limitation,  and  not  a  devise  to 
the  next  heir  of  the  name  of  Leach  as  a  persona  designata  {In  re  Catling, 
1890,  34  Sol.  J.  364). 

WORLDLY  ESTATE.— When  a  man  speaks  of  his  "worldly 
•estate,"  that,  probably,  means  all  his  property,  so  that  the  phrase  is 
synonymous  with  Substance  {Muddle  v.  Fry,  6  Madd.  270 ;  56  E.  R. 
1094;  Gall  v.  Esdaile,  1831,  1  L.  J.  C.  R  95;  8  Ring.  323;  1  Moo.  &S. 
466;  Doe  v.  Gwillim,  1832,  2  L.  J.  K.  B.  194;  5  Barn.  &  Adol.  122; 
Lloyd  V.  Jackson,  1865,  L.  R  1  Q.  B.  571 ;  2  ibid.  269).  Cp.  Worldly- 
OooDS.     V.  Temporal.  .m 
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WORLDLY  GOODS;  WORLDLY  SUBSTANCE.— " The  phrase 
*  worldly  goods '  is  properly  applicable  only  to  personal  estate  "  (Jarm. 
702) ;  but  " '  worldly  substance  '  includes  every  property  a  man  has  " 
(^er  Mansfield,  C.J.,  Hogan  v.  Jackson,  1775,  1  Cowp.  307).  Even 
"  worldly  goods  "  may  be  controlled  by  a  context  to  include  realty  (  Wright 
V.  Shelton,  1853,  18  Jur.  445,  cited  Jarm.  702).     Cp.  Worldly  Estate. 

WORTH. — A  testamentary  gift  of  "  all  I  am  worth,"  includes  the 
realty  {Huxstep  v.  Brooman,  1785,  1  Bro.  C.  C.  437;  28  E.  R.  1224; 
Vth.  Jarm.  671,  693,  695 ;   Va.  All). 

WRITING. — A  will  is  a  "  writing  "  within  the  meaning  of  a  power 
to  appoint  "  by  writing"  {Lisle  v.  Lisle,  1781,  1  Bro.  C.  C.  533 ;  28  E.  R. 
1282;  Orange  v.  Pickford,  1858,  27  L.  J.  Ch.  808;  4  Drew.  363;  62 
E.  R.  140).  "  If  a  power  be  created  to  be  executed  by  a  deed,  or  instru- 
ment in  writing,  although  the  words  seem  to  indicate  instruments  inter 
vivos  only,  yet  it  is  settled  that  it  may  be  well  executed  by  will "  {'per 
Westbury,  L.C.,  Taylor  v.  Meads,  1865,  34  L.  J.  Ch.  206  ;  4  De  G., 
J.  &  S.  597;  46  E.  R.  1050 ;  Vh.  Sug.  Paw.,  214,  where  it  is  stated  that 
the  leading  case  on  this  doctrine  is  Kibhet  v.  Lee,  1620,  Hob.  312;  80 
E.  R.  455;  nom.  Hubbard's  Case,  Litt.  Rep.  218).  But  if  such  a  power 
goes  on  to  prescribe  special  solemnities  for  its  execution,  e.g.  that  the 
writing  is  to  be  "  under  seal,"  such  requirements  must  be  followed ;  and 
unless  the  power  is,  in  terms,  a  power  to  appoint  "  by  will,"  a  non-com- 
pliance with  its  requirements  will  not  be  cured  by  sec.  10,  Wills  Act, 
1  Vict.  c.  26  {Taylor  v.  Meads,  supra,  which  distinctly  overruled  Buckell 
V.  Blenkhorn,  5  Hare,  131 ;  67  E.  R.  857,  and  established  the  dicta  of 
the  L.JJ.  in  Collard  v.  Sampson,  1853,  22  L.  J.  Ch.  729 ;  4  De  G., 
M.  &  G.  224;  43  E.  R.  493,  and  the  decision  of  Wood,  V.-C,  in  West  v. 
May,  1854,  23  L.  J.  Ch.  447;  Kay,  385;  69  E.  R.  163;  Vh.  Jarm.  32; 
Watson,  Bq.,  888). 

YOUNGER ;  YOUNGEST.— PWwwi  facie  "  younger  "  or  "  youngest " 
has  reference  to  the  order  of  birth  (Jarm.  1067  et  seq. ;  Wilbraham  v. 
Scarisbrick,  1  H.  L.  Ca.  167 ;  9  E.  R.  718 ;  73  R.  R.  20). 

An  only  child  would  take  under  a  bequest  to  a  person's  "  youngest 
child"  {Emery  v.  England,  3  Ves.  232 ;  30  E.  R.  985). 

As  to  gifts  to  children  "  when  the  youngest  attains  twenty-one,"  V, 
Jarm.  1021. 

"  Younger  branches"  of  a  family;  V.  Doe  d.  Smith  v.  Fleming,  2 
C.  M.  &  R.  638;  5  L.  J.  Ex.  74;  Jarm.  943. 

"  Younger  children  "  are  those  which  were  such  at  the  death  of  the 
intestate  or  heir  in  possession  {per  Hatherley,  L.C.,  Catton  v.  Mackenzie^ 
1872,  L.  R.  2  H.  L.  Sc.  203).  Vf.  Mason  v.-  Westoby,  1889,  42  Ch.  D. 
590;  In  re  Prytherch,  1889,  ibid.  591. 

Vf.  Stroud,  Jud.  Diet,  and  Supplement. 

\_Authorities. — All  the  principal  authorities  are  cited  in  the  text.] 

Will,  Estates  at ;   Tenancy  at. — A  tenancy  at  will  is 

a  tenancy  which,  as  its  name  denotes,  can  be  determined  by  either  party 
spontaneously  and  without  notice  (Co.  Litt.  55a).  If  a  tenancy  be  made 
■determinable  at  the  will  of  only  one  of  the  parties  to  it,  the  question 
whether  it  is  a  tenancy  at  will  depends  upon  whether  there  is  or  not 
some  fixed  term  mentioned  in  the  instrument.  Thus  a  demise  for  ten 
years  at  the  will  of  the  lessor  is  not  a  tenancy  at  will,  because  not 
determinable  also  at  the  will  of  the  lessee  {In  re  Threlfall,  1880,  16 
Ch.  D.  274) ;  whilst  a  demise  simply  to  endure  at  the  will  of  the  lessor 
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is  a  real  tenancy  at  will,  for  the  law  then  implies  that  the  holding  is  at 
the  will  of  the  lessee  also  (Co.  Litt.  ubi  supra  ;  Scdbie  v.  Collins,  [1895] 
1  Q.  B.  375). 

A  tenancy  at  will  is  sometimes  created  by  express  words  indicating 
that  the  holding  is  to  be  one  at  pleasure  {Richardson  v.  Langridqe,  1811, 
4  Taun.  128;  13  K.  R  570;  Doe  v.  Cox,  1847,  11  Q.  B.  122  ;  75  R.  R. 
302).  The  existence,  however,  of  a  tenancy  at  will  depends  far  more 
frequently  on  a  legal  implication.  Whenever  premises  are  occupied  by 
their  owner's  consent,  but  without  stipulation  as  to  the  length  of  time 
during  which  such  occupation  is  to  last,  the  presumption  as  to  the 
tenancy  is  that  it  is  a  tenancy  at  will  {Richardson  v.  Langridge,  supra). 
As  an  illustration,  the  case  may  be  put  of  a  person  who  is  allowed  to 
enjoy  the  use  of  premises  rent-free  {Doe  v.  Jones,  1830,  10  Barn.  & 
Cress.  718;  34  E.  E.  549);  or  of  a  person  who  is  let  into  possession  of 
premises  where  negotiations  for  the  sale  or  letting  of  them  to  him  are 
going  on  {Right  v.  Beard,  1811,  13  East,  210;  Doe  v.  Cartwright,  1820, 
3  Barn.  &  Aid.  326 ;  22  E.  E.  413 ;  Doe  v.  Pullen,  1836,  2  Bing.  N.  C. 
749;  Doe  v.  Chamberlaine,  1839,  5  Mee.  &  W.  14;  Howard  v.  Shaw, 
1841,  8  Mee.  &  W.  118 ;  58  E.  E.  641 ;  Pollen  v.  Breiuer,  1859,  7  C.  B. 
N.  S.  371).  Similarly  the  mere  continuance  in  possession  of  a  tenant  by 
consent  after  the  determination  of  his  tenancy  will  raise  the  implication 
of  a  tenancy  at  will  (see  Doe  v.  Stennett,  1799,  2  Esp.  717  ;  5  E.  E.  769). 
And  where,  on  the  termination  of  a  lease,  the  lessee  is  expressly 
authorised  to  continue  in  possession  as  tenant  at  will,  all  the  terms  and 
conditions  of  the  original  lease  apply,  in  the  absence  of  agreement  to  the 
contrary,  so  far  as  they  are  consistent  with  such  tenancy  {Morgan  v. 
William  Harrison,  Ltd.,  [1907]  2  Ch.  137,  per  Cozens-Hardy,  M.R). 

On  the  same  principle,  where  occupation  of  premises  is  had  under 
some  instrument  which  is  void  by  reason  of  non-compliance  either 
with  some  rule  of  common  law  or  with  some  statutory  requirement, 
such  occupation  of  itself  is  that  of  a  tenant  at  will.  Instances  may 
be  found  in  the  case  of  leases  by  corporations  not  made  under  their 
common  seal,  of  leases  under  powers  not  granted  in  conformity  with 
such  powers,  and  of  leases  void  under  the  Settled  Land  Act. 

Moreover,  the  1st  section  of  the  Statute  of  Frauds  expressly  enacts 
that  leases,  other  than  those  for  not  more  than  three  years  from  the 
making,  whereon  the  reserved  rent  is  equal  to  two-thirds  at  least  of 
the  improved  value  of  the  premises  (these  being  excepted  by  sec.  2), 
not  in  writing  and  signed  by  the  parties  making  them,  or  their  duly 
authorised  agents,  shall  have  the  force,  both  at  law  and  in  equity, 
only  of  estates  at  will. 

So,  again,  where  possession  is  given,  not  under  an  actual  lease, 
but  under  an  executory  agreement  for  a  lease  to  be  afterwards  made, 
that  possession  creates  of  itself  a  tenancy  at  will  {Coatsworth  v. 
Johnson,  1886,  55  L.  J.  Q.  B.  220) ;  and  it  makes  no  difference  whether 
the  agreement  is  one  which  satisfies  the  4th  section  of  the  Statute 
of  Frauds  or  not. 

It  has  already  been  explained  how  the  tenancy  at  will  created  by 
express  terms  under  the  1st  section  of  the  Statute  of  Frauds,  and  by 
implication  in  the  other  cases,  becomes  displaced,  upon  the  payment 
of  rent  by  the  person  in  occupation,  by  a  tenancy  which,  when  such 
payment  is  made  with  reference  to  a  yearly  holding,  is  presumably 
a  tenancy  from  year  to  year  (see  Landlord  and  Tenant). 

It  may  be  mentioned  that  where  a  person  is  let  into  possession  of 
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land,  and  holds  under  the  conditions  hereinbefore  specified  as  a  tenant 
at  will,  he  is  liable,  in  the  absence  of  a  stipulation  fixing  the  rent  to  be 
paid,  for  such  amount,  in  an  action  for  use  and  occupation,  as  the  premises 
may  reasonably  be  worth  {Howard  v.  Shaw,  1841,  8  Mee.  &  W.  118 ; 
58  E.  R  641). 

A  tenant  at  will  is  not  liable  for  permissive  waste  (The  Countess  of 
Shrewsbury's  Case,  1600,  5  Co.  Kep.  ISh);  but  the  commission  by  him  of 
voluntary  waste  affords  ground  not  merely  for  an  action  of  trespass,  but 
for  determining  the  tenancy  (Co.  Litt.  57a). 

A  tenancy  at  will  is  determined  by  the  death  of  either  party  (James 
V.  Dean,  1805,  11  Ves.,  at  p.  361 ;  8  E.  E.  178).  On  the  part  of  the 
lessee  it  may  be  determined  by  notice,  whether  actual  or  constructive, 
that  is  to  say,  either  by  a  formal  notice  and  the  surrender  of  possession, 
or  by  some  act  clearly  inconsistent  with  his  will  that  the  tenancy  should 
continue,  provided  (in  this  latter  case)  that  notice  thereof  is  given  to  the 
lessor.  As  an  instance  of  such  an  act,  assigning  or  underletting  the 
demised  premises  may  be  mentioned  (Co.  Litt.  57a).  The  commission 
by  the  lessee  of  voluntary  waste,  as  just  stated,  will  also  determine 
the  tenancy  (ibid.).  On  the  part  of  the  lessor,  also,  the  determination 
may  be  actual  or  constructive.  It  is  actual  (called  by  Lord  Coke, 
express  ouster)  when  he  comes  upon  the  land  and  "  expressly  forewarns 
the  lessee  to  occupy  the  ground  no  longer"  (Co.  Litt.  55&);  and  con- 
structive (called  by  Lord  Coke,  implied  ouster)  where  he  does  some  act 
which  is  clearly  inconsistent  with  his  will  that  the  tenancy  should 
continue,  and  which  would  amount  to  a  trespass  if  he  had  not  the 
right  to  the  possession ;  for  instance,  cutting  down  a  tree,  or  entering 
upon  the  land  otherwise  than  with  the  intention  of  enforcing  the  right 
of  distress  (ibid.).  Where  the  act  relied  upon  is  done  off"  the  land,  e.g. 
assigning  the  reversion  to  another  person,  whether  by  deed  or  by 
operation  of  law  (Doe  v.  Thomas,  1851,  6  Ex.  Eep.  854;  86  E.  E.  519), 
or  granting  a  lease  of  the  premises  to  another  person  (Dinsdale  v.  Bes, 
1673,  2  Lev.  88),  the  tenancy  at  will  is  not  determined  unless  notice 
thereof  is  given  to  the  lessee.  Such  notice  is  also  necessary  in  the  case 
where  demand  of  possession  is  made  away  from  the  demised  premises 
(Co.  Litt.  555),  and  not  on  them.  A  demand  of  possession  may  be 
merely  conditional  (e.g.  upon  payment  of  rent  due),  and  the  tenancy 
will  be  determined  on  proof  of  the  condition  being  unfulfilled  (Doe  v. 
Price,  1832,  9  Bing.  356 ;  35  E.  E.  553). 

Where  the  lessor  determines  a  tenancy  at  will,  the  lessee  has  a 
reasonable  time  within  which  to  remove  his  goods  and  furniture  (Litt. 
s.  69).  Similarly,  the  general  principle  that  all  fixtures  removable 
by  the  tenant  must  be  removed  by  him  as  soon  as  the  tenancy  comes 
to  an  end,  does  not  apply  to  a  tenancy  at  will,  inasmuch  as  its  expira- 
tion is  necessarily  uncertain  (see  Pugh  v.  Arton,  1869,  L.  E.  8  Eq., 
at  p.  630). 

A  tenancy  at  will  fulfils  the  condition  of  uncertainty  in  the  dura- 
tion of  interest  which  is  necessary  for  a  claim  to  emblements  to  arise  at 
common  law  (see  Gkowing  Crops),  and  if  the  other  necessary  condition 
that  the  tenancy  be  determined  by  some  act  independent  of  the  tenant's 
will  be  also  satisfied  (as  where  it  is  determined  by  the  will  of  the  lessor), 
such  claim  is  made  good  (Litt.  s.  68  ;  Co.  Litt.  55b), 

The  rule(E.  S.  C.  1883,  Order  3,  r.  6  (F)),  permitting  special  indorse- 
ment of  writ  in  an  action  for  the  recovery  of  land  by  a  landlord  against 
ia  tenant  whose  term  has  expired,  has  been  held  to  apply  to  a  tenancy 
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at  will  (Dauhuz  v.  Lavington,  1884,  13  Q.  B.  D.  347 ;  Hall  v.  Comfort, 
1886,  18  Q.  B.  D.  11). 

As  to  the  application  of  the  Statute  of  Limitations  to  tenancies  at 
will,  see  2  Smith's  Leading  Cases,  11th  ed.,  pp.  680-687,  notes  to  Nepean 
V.  Doe. 

Win. — 1.  By  8  &  9  Vict.  c.  109,  s.  17,  it  is  an  offence  for  any 
person  by  cheating  at  play  to  "  win  "  any  money  or  valuable  thing.  It 
is  doubtful  whether  "win"  here  means  to  actually  get  possession  of 
the  money,  etc.,  or  whether  the  offence  is  complete  even  if  the  cheated 
person  refuses  to  part  with  the  money,  etc.  (see  Steph.  Dig.  Cr.  Law, 
5th  ed.,  p.  303). 

2.  To  "  win  "  is  a  technical  word  used  in  covenants  in  mining  leases. 
A  covenant  to  win  a  mineral  is  satisfied  when  the  ore  is  put  in  a  state 
in  which  continuous  working  can  go  forward  in  the  ordinary  way  {Lewis 
V.  Fothergill,  1869,  L.  R.  5  Ch.  106n.  Ill ;  Bokeby  v.  Elliot,  1878,  9  Ch.  D. 
685;  13  Ch.  D.  277). 

See  Stroud,  Jud.  Did. 

Wind  and  Weather  Permitting.— See  Cargo,  Vol. 
IL,  at  p.  567. 

Windfalls. — The  word  "windfall"  includes  trees,  fruit,  etc., 
blown  down  by  the  wind,  but  in  law  the  term  is  usually  understood  of 
trees  so  blown  down.  With  regard  to  these,  the  respective  rights  of 
the  parties  are  as  follows.  If  the  windfalls  are  of  sound  timber  trees, 
they  belong  to  the  landlord ;  if  they  are  of  decayed  timber  trees,  they 
belong  to  the  tenant,  who  is  also  entitled  to  windfalls  of  all  trees  which 
are  not  timber  (see  Herlakendens  Case,  1589,  4  Coke,  92). 

Questions  also  arise  as  to  the  right  to  windfalls  as  between  tenants 
for  life  and  remaindermen,  and  also  as  between  executors  and  devisees. 
See,  e.g.  Lnre  Harrison's  Trusts,  1884,  28  Ch.  D.  220,  where  the  proceeds 
of  sale  of  larch  trees  blown  down  by  gales  were  treated  as  capital 
moneys,  subject  to  the  right  of  the  tenant  for  life  to  an  annual  pay- 
ment out  of  the  income  thereof.  And  see  also  I71  re  Ainslie,  1885, 
30  Ch.  D.  485. 

Winding'  up. — See  Building  Societies;  Company;  Friendly 
Societies,  etc. 

Windmill.— See  Air. 

WindOAV.- See  Light. 

Windward  Islands. 

Area. — The  Windward  Islands  consist  of  the  three  colonies  of  St. 
Lucia  {q.v.),  St.  Vincent  {q.v.),  and  Grenada  {q.v.),  together  with  the 
small  islands  called  the  Grenadines  which  belong  partly  to  one,  and  partly 
to  the  other,  of  the  two  last  named  colonies.  The  total  area  of  the 
Windward  Islands  group  is  524  square  miles,  or  about  the  size  of 
Monmouthshire. 

Earlier  Constitutional  History. — The  grouping  of  certain  of  the 
British  Southern  Caribbee  Islands  under  a  single  Governor  dates  back 
to  1763,  when  such  a  group  was  by  Letters  Patent  formed  of  Dominica, 
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Grenada,  St.  Vincent,  and  Tobago.  (Smith's  Laws  of  Grenada).  In 
1771  Dominica  (see  Leewakd  Islands),  was  constituted  a  separate 
government.  In  1833  Barbados,  Grenada,  St.  Vincent,  and  Tobago  were 
placed  under  a  single  government,  with  Governor-in-Chief  at  Barbados, 
and  Lieutenant-Governors  in  each  of  the  other  islands.  In  1838  St. 
Lucia  was  included  in  this  general  Government.  In  1885  Letters  Patent 
constituting  the  government  of  the  Windward  Islands  were  passed,  and 
Barbados  was  erected  into  a  separate  colony,  and  from  January  1,  1889, 
Tobago  was  separated  from  the  Windward  Islands  and  became  part  of 
the  Colony  of  Tkinidad  {q.v.).  Thenceforward  the  Windward  Islands 
have  comprised  the  three  colonies  first  above  named ;  further  particulars 
as  to  the  earlier  history  of  each  of  which  will  be  found  under  the  article 
bearing  its  name. 

Constitution. — The  Windward  Islands,  unlike  the  Leewaed  Islands 
(g.v.),  is  not  a  federation.  There  is  no  common  legislature,  nor  common 
revenue,  or  tariff.  Each  of  the  three  colonies  retains  its  own  institu- 
tions, but  they  are  under  a  common  Governor,  who,  under  Letters  Patent 
of  March  17,  1885,  as  amended  by  Letters  Patent  of  June  14,  1897 
(printed  as  so  amended,  St.  R.  &  0.,  Rev.  1904,  vol.  xiii.,  "  Windward 
Islands,"  p.  1),  controls  the  general  administration  of  the  group,  disposes 
of  public  money,  grants  lands,  and  has  the  usual  powers  of  pardon  and 
appointment  of  judges  and  officials  (see  article  Colony).  Grenada  is 
the  headquarters  of  the  government.  The  local  administration  is  in 
the  hands  of  the  Administrator  of  each  colony,  subject  to  the  Governor's 
instructions  (1885  Letters  Patent,  art.  XXI.),  and  to  the  Governor's 
assumption  of  the  administration  (Letters  Patent  of  1897). 

Laws  and  Courts  of  Law. — There  are  no  common  laws  for  the  three 
colonies  which  comprise  the  group — each  being  governed  by  its  own 
(see  the  article  on  each  such  colony).  An  Act  of  1836,  6  &  7  Will.  iv. 
c.  17,  provided  for  the  constitution  by  Letters  Patent  of  "  The  Supreme 
Court  of  His  Majesty's  Windward  Caribbee  Islands,"  comprising  the 
islands  of  Barbados,  St.  Vincent,  Grenada,  and  Tobago.  By  Order  in 
Council  of  March  3,  1859  (printed  as  amended  by  Orders  in  Council  of 
April  20,  1883,  and  February  9, 1901,  in  St.  R.  &  0.,  Rev.  1904,  vol.  xiii., 
"Windward  Islands,"  p.  7),  made,  under  13  &  14  Vict.  c.  15,  a  Court  of 
Appeal  was  established  for  the  present  three  Windward  Islands  colonies, 
Barbados  and  Tobago — St.  Lucia  being  thus  for  the  first  time  brought 
within  the  jurisdiction  of  the  Appellate  Court  for  the  group.  The  1859 
Order  was  amended  in  1883,  and  again  in  1901  in  pursuance  of  the 
Windward  Islands  Appeal  Court  Act,  1889,  52  &  53  Vict.  c.  33  (which 
repealed  the  1850  Act),  in  consequence  of  the  union  of  Tobago  with 
Trinidad  and  the  consequent  withdrawal  of  Tobago  from  the  Windward 
Islands  jurisdiction.  The  Court  now  consists  of  the  Chief  Justices  of 
Barbados,  and  of  the  three  Windward  Islands  colonies.  An  appeal  lies 
from  the  Court  of  Appeal  to  His  Majesty  in  Council  under  the  above 
Orders.     See  Privy  Council. 

[^Authorities. — Colonial  Office  List,  1908.] 

Wine. — For  revenue  purposes  wine  includes,  not  only  ordinary 
foreign  wines,  but  sweets  or  made  wine  (49  &  50  Vict.  c.  41,  s.  1)  and 
lees  of  wine  (43  &  44  Vict.  c.  20,  s.  40).  As  to  duties  on  and  the 
regulations  on  the  making  of  sweets,  see  Sweets. 

A  licence  to  sell  wine  by  retail  for  consumption  on  or  off  the  premises 
may  not  be  granted  or  renewed  except  on  production  of  a  justice's  car- 
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tificate,  except  in  the  case  of  persons  carrying  on  the  business  of  wine 
dealers  and  no  other  business  except  sale  of  intoxicants,  and  of  intoxi- 
cants and  mineral  waters,  or  other  non-intoxicants  in  a  place  having  no 
internal  communication  with  the  premises  of  a  person  carrying  on  any 
other  trade  or  business  (32  &  33  Vict.  c.  27,  s.  1 ;  35  &  36  Vict.  c.  94, 
8.  73;  2  Edw.  vii.  c.  28,  s.  10);  and  see  Licensing,  Vol.  VIII.  p.  166. 

As  to  customs  duties  on  wines,  see  Customs,  Vol.  IV.  p.  302.  As  to 
excise  duties  on  licences  to  sell  wine,  see  Excise,  Vol.  V.  p.  449.  A  licence 
to  sell  foreign  wines  covers  the  sale  of  sweets  (38  &  39  Vict.  c.  23, 
8.  9). 

As  to  the  right  of  members  of  the  Vintners'  Company  to  sell  wine 
by  retail  without  excise  licences  or  justices'  licences  at  a  special  house 
approved  by  the  excise  office,  see  6  Geo.  iv.  c.  81,  s.  30 ;  2  &  3  Vict.  c.  47, 
8.  41 ;  23  &  24  Vict.  c.  27,  s.  45 ;  25  &  26  Vict.  c.  22,  s.  16 ;  43  &  44  Vict, 
c.  20,  s.  48;  and  as  to  that  of  chancellors,  etc.,  of  the  universities  to 
grant  licences  to  retail  wines,  see  17  Geo.  ii.  c.  40,  ss.  11,  12;  23  &  24 
Vict.  c.  27,  s.  45 ;  43  &  44  Vict.  c.  20,  s.  48. 

The  importation  of  foreign  wines  is  prohibited  except  under  the 
regulations  of  the  Customs  Acts,  and  into  such  ports  as  are  approved  by 
the  Commissioners  of  Customs  (39  &  40  Vict.  c.  36,  s.  48).  Foreign  wines 
warehoused  in  customs  warehouses  under  that  Act  may  be  removed, 
without  payment  of  duty,  to  excise  warehouses,  or  for  exportation,  or,  on 
payment  of  the  proper  duties,  for  home  consumption  (44  &  45  Vict.  c.  12, 
s.  17).  If  wine  in  bond  in  a  warehouse  is  sold  in  quantities  of  not  less 
than  one  hundred  gallons,  a  licence  is  not  required  (6  Geo.  iv.  c.  81,  s.  12 ; 
23  &  24  Vict.  c.  43,  s.  5;  30  &  31  Vict.  c.  90,  s.  17).  See  Customs; 
Excise. 

Winter  Hcyning — A  close  time  enforced  in  some  royal 
forests  from  22nd  November  to  4th  May,  during  which  aright  of  pasture 
could  not  be  exercised;  established  to  protect  the  winter  feed  of  the 
deer.  See  Hunter  on  Open  Spaces,  2nd  ed.  p.  180 ;  and  Forest  ;  Forest 
Law. 

Wires,  Overhead. — See  London  County,  Vol.  VII,  at  p.  423. 

Witchcraft. — For  the  purposes  of  this  article,  witchcraft  may 
be  taken  to  include  any  claim  of  a  power  to  produce  effects  by  super- 
natural causes.  By  whatever  name  such  an  alleged  power  might  be 
called  in  any  particular  case,  whether  witchcraft,  conjuration,  sorcery, 
incantation,^  divination,  or  magic,  the  legal  consequences  attaching  to 
its  supposed  exercise  were  usually  the  same.  This  is  not  the  place  to 
examine  psychological  reasons  for  the  belief  in  the  possibility  of  witch- 
craft. Enough  that  the  belief  was  for  centuries  a  matter  of  real 
importance  to  life  and  liberty.  As  has  been  well  said,  "  Sorcery  was 
a  convenient  crime  to  fix  upon  those  who  had  no  other." 

Legislation  began  as  early  as  the  pre-Conquest  codes.  After  the 
Conquest,  the  jurisdiction  of  the  ecclesiastical  and  secular  Courts  was 
for  a  time  concurrent.  The  former  punished  by  penance  and  fine  up  to 
1 542.  At  common  law  witchcraft  was  an  indictable  offence,  though  not 
a  felony  until  33  Hen.  Vlll.  c.  8.     It  was  not  a  felony  at  common  law, 

1  Incantatio  was  the  usual  word  when  indictments  were  in  Latin.  Fine  distinc- 
tions were  drawn  between  conjuration,  witchcraft,  enchantment,  and  sorcery  ;  for 
which,  see  Tomlin,  Law  Did.,  s.v.  "  Conjuration." 
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"  because  no  external  act  of  violence  was  offered  whereof  the  common 
law  can  take  notice,  and  secret  things  belong  to  God."  ^  The  earliest 
trial  recorded  in  England  was  before  a  secular  Court  in  1324.  In  Ire- 
land the  earliest  was  in  the  same  year,  but  before  an  ecclesiastical 
tribunal,  the  well-known  trial  of  Dame  Alice  Kyteler  and  others  before 
the  Bishop  of  Ossory.^  The  first  statute  after  the  Conquest  dealing 
with  the  matter  was  33  Hen.  viii.  c.  8  (1541).  This  was  repealed  at  the 
accession  of  Edward  vi.,  and  in  1562  another  Act  (5  Eliz.  c.  16)  on 
similar  lines  was  passed,  but  with  more  detail  than  the  Act  of  1541. 
At  the  accession  of  James  i.,  perhaps  in  compliment  to  the  King's 
reputation  as  an  expert  in  the  matter,  was  passed  1  Jac.  i.  c.  12, 
which  for  more  than  a  century  was  the  principal  Act  defining  and 
punishing  witchcraft.  This  Act  was  repealed  in  1736  by  9  Geo.  ii.  c.  5. 
In  all  the  Acts  it  was  necessary  (except  in  the  case  of  love-philtres) 
that  injury  to  the  person  or  property  should  have  been  caused  or 
intended,  or  gain  made. 

Trials  for  witchcraft  in  England  do  not  seem  to  have  been  propor- 
tionately as  numerous  or  to  have  been  accompanied  with  those  cruel 
details  so  revolting  in  the  trials  in  Scotland  and  on  the  Continent. 
This  may  be  accounted  for  partly  by  the  diminishing  authority  of  the 
Church  Courts — there  was  no  Malleus  Maleficarum  in  England — partly 
by  the  absence  of  torture  as  a  recognised  means  of  procedure,^  though 
it  was  undoubtedly  too  often  used  in  an  informal  manner,  as  by  Hopkins, 
the  witch-finder,  and  similar  ruffians.  Trials  in  England  were  most 
numerous  during  the  seventeenth  century.  The  State  trials  contain 
several  instances,  the  most  interesting  being  perhaps  that  of  the  Suffolk 
witches,  tried  at  Bury  St.  Edmunds  on  March  16,  1664-65.*  In  this 
case  Sir  Matthew  Hale  was  the  judge  and  Sir  Thomas  Browne  the 
expert  witness.  The  Lord  Chief  Baron  in  his  summing  up  said  that  it 
was  undoubted  that  there  were  such  creatures  as  witches,  for  the  Scrip- 
tures affirmed  it,  and  the  wisdom  of  nations  had  provided  laws  against 
such  persons.  An  examination  of  the  evidence  will  repay  perusal  by 
the  curious  in  witchcraft  lore.  Towards  the  end  of  the  seventeenth 
century  the  feeling  towards  witchcraft  began  to  change.  The  case  of 
Hathaway  in  1702  no  doubt  accelerated  the  decay  of  the  old  belief.  He 
was  convicted  of  falsely  pretending  to  be  bewitched,  and  of  an  assault  on 
an  alleged  witch.  The  last  conviction  in  England  appears  to  have  been 
that  of  Jane  Wenham  at  Hertford  in  1712.  In  Scotland  a  woman  was 
burned  alive  in  Sutherland  ten  years  later. 

For  the  old  law  of  Scotland,  see  Pitcairn,  Criminal  Trials ;  for  the 
Channel  Islands,  J.  L.  Pitts,  Witchcraft  in  the  Channel  Islands  (Guernsey, 
1886) ;  for  Continental  trials,  J.  Scheltema,  Geschiedenis  der  Hexenpro- 
cessen  (Haarlem,  1828). 

In  the  present  state  of  the  law  pretended  supernatural  powers  may 
be  such  as  to  bring  those  professing  them  under  the  criminal  law,  or  to 
avoid  an  alienation  of  property  caused  by  belief  in  their  existence. 
The  Act  of  1736  enacted  that  any  person  pretending  to  use  witchcraft, 
tell  fortunes,  or  discover  stolen  goods  by  skill  in  any  occult  or  crafty 

*  1  Hale  P.  C.  429. 

2  The  case,  edited  by  Mr.  Thomas  Wright,  forms  vol.  xxiv.  of  the  Camden  Society's 
Publications. 

3  On  the  Continent,  witchcraft  and  torture  were  inseparable.  The  title  of  a 
sixteenth-century  work  is  a  good  instance  of  this  :  P.  Grillandus,  Tractatus  de  RoBreticis 
et  Sortilegiis  .  .   .  item  de  Qucestionihus  et  Tortura  (Lyons,  1545). 

*  6  St.  Tr.  647. 
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science  was  to  be  imprisoned  for  a  year,  to  stand  in  the  pillory,  and  to 
find  sureties  for  good  behaviour.  This  is  still  law,  except  as  to  the 
pillory.  By  the  Vagrancy  Act,  1824,  5  Geo.  iv.  c.  83,  s.  4,  any  person 
pretending  or  professing  to  tell  fortunes,  or  using  any  subtle  craft, 
means,  or  device,  by  palmistry  or  otherwise,  to  deceive  and  impose  on 
any  of  His  Majesty's  subjects,  is  to  be  deemed  a  rogue  and  vagabond 
(see  Penny  v.  Hanson,  16  Cox  C.  C.  173  ;  Monck  v.  Hilton,  2  Ex.  D.  268). 
A  false  pretence  of  witchcraft  is  also  indictable  under  the  Larceny  Act, 
1861,  24  &  25  Vict.  c.  96,  s.  88 ;  see  B.  v.  Giles,  L.  &  C.  502).  In  Lyon 
v.  Home,  1868,  L.  E.  6  Eq.  655,  a  widow,  aged  seventy-five,  was  induced 
by  the  defendant,  a  spiritual  medium,  to  transfer  a  large  sum  of  money 
to  him,  under  the  belief  that  such  was  the  wish  of  her  deceased  husband 
as  declared  in  spiritualistic  manifestations.  It  was  held  that  his  claim 
of  supernatural  power  constituted  undue  influence,  and  that  the  gift 
must  be  set  aside. 

[Authorities. — The  main  authorities,  both  British  and  foreign,  will 
be  found  in  the  Encycloipcedia  Britannica,  s.v.  "  Witchcraft."] 

Within. — The  word  "within"  has  been  judicially  construed  in 
the  following  among  other  phrases: — 

Within  a  street  does  not  necessarily  mean  "  within "  in  the  literal 
sense  of  the  word,  for  a  house  or  yard  abutting  on  a  street  cannot, 
strictly  speaking,  be  within  the  street.  But  it  is  "  within  "  the  street 
where  the  sole  communication  is  with  the  street  (see  Baddeley  v. 
Ginyell,  1847,  17  L.  J.  Ex.  63). 

There  seems  to  be  no  practical  difference  whether  a  house  is  said 
to  be  "  within  "  a  street  or  whether  it  is  "  forming  "  or  "  fronting  "  a 
street  {per  Cockburn,  C.J.,  London  School  Board  v.  St.  Mary,  Islington, 
1875,  1  Q.  B.  D.  65). 

Within  the  same  curtilage. — As  to  the  construction  of  this  phrase 
in  sec.  250  of  the  Metropolis  Management  Act,  1855,  see  Pilbrow  v. 
St.  Leonard's,  Shoreditch,  [1895]  1  Q.  B.  33,  433. 

Within  a  certain  period. — If  goods  are  to  be  paid  for  within  a  certain 
time,  the  buyer  has  the  right  to  call  for  delivery  at  any  reasonable  time 
within  that  period  without  tendering  the  price,  which  is  only  payable 
at  the  expiration  of  such  time  (Spartali  v.  Benecke,  1850,  19  L.  J.  C.  P. 
293). 

Within  a  year  has  ordinarily  resided  in  England. — Bankruptcy  Act, 
1883,  s.  6  (1)  {d).  See  In  re  Bright,  1903,  57  W.  K.  342 ;  19  T.  L.  K. 
203. 

Within  a  week,  or  so  many  days,  etc. — See  Time,  Computation  of. 

At  or  within  in  a  deed  or  will,  as  descriptive  of  the  situation  of 
property,  means  "near  to"  or  "adjacent  to  "{Homer  v.  Homer,  1878, 
47  L.  J.  Ch.  635). 

Navigating  within,  in  the  Merchant  Shipping  Act,  1854,  s.  379  (now 
M.  S.  Act,  1894,  8.  625),  means  "  being  within  "  {The  Stettin,  1863,  B.  &  L. 
199). 

Within  his  parish — i.e.  exemption  of  clergymen  from  turnpike  tolls. 
See  Temple  v.  Dickinson,  1859,  28  L.  J.  M.  C.  10,  where  it  was  said  that 
the  words  "  within  his  parish  "  define  the  ambit  of  his  duties,  not  that 
of  his  exemption. 

Within  the  jurisdiction — i.e.  England,  including  the  principality  of 
Wales  and  the  town  of  Berwick-on-Tweed.  See  Ann.  Br.,  Notes  to 
Order  11,  r.  1,  and  Service  out  of  the  Jueisdiction  herein. 
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Within  the  realm. — This  phrase  would  appear  to  include  the  United 
Kingdom,  but  not  the  Colonies.  As  to  how  far  it  includes  the  sea  round 
the  coasts  so  as  to  give  the  King's  Courts  jurisdiction,  see  JR.  v.  Keyn, 
1876,  2  Ex.  D.  63,  and  the  Territorial  "Waters  Jurisdiction  Act,  1878, 
41  &  42  Vict.  c.  73). 

Within  the  United  Kingdom. — This  has  been  held  to  include  Jersey 
(see  Stoneham  v.  Ocean,  Railway,  etc..  Insurance  Co.,  1887,  19  Q.  B.  I). 
237).  As  to  business  being  carried  on  "  within  the  United  Kingdom  " 
for  income-tax  purposes,  see  De  Beers  Consolidated  Mines  v.  Howe,  [1906] 
A.  C,  at  p.  459 ;  New  Zealand  Shipping  Co.  v.  Stephens,  1907, 96  L.  T.  50. 

{^Authority. — Stroud,  Jud.  Diet.] 

Without. — This  word  has  been  judicially  construed  in  the 
following  phrases: — 

1.  Without  henefit  of  Salvage. — See  Marine  Insurance,  IV.  (2)  Gaming 
and  Wagering  Policies. 

2.  Without  delay,  e.g.  to  prosecute  without  delay — to  use  due  diligence 
in  the  business,  see  ^er  Denman,  C.J.,  in  Harrison  v.  Wardle,  1833, 
5  Barn.  &  Adol,  at  p.  154. 

3.  Without  dispute. — A  condition  of  sale  binding  the  purchaser  to 
accept  the  vendor's  title  "  without  dispute  "  has  been  held  to  preclude 
the  purchaser  from  making  objections  arising  on  the  face  of  documents 
procured  by  him  aliunde  (see  cases  collected  in  Dart,  V.  &  P.,  1905, 
p.  164). 

But  qucere  whether  the  vendor  could  enforce  specific  performance 
against  the  purchaser  if  he  has  no  title  at  all  ?  See  per  Wood,  V.-C,  in 
Keyse  v.  Hayden,  1853,  20  L.  T.  0.  S.  244. 

4.  Without  having  been  Married. — See,  as  to  the  meaning  of  this 
phrase,  cases  cited  in  Theobald  on  Wills,  1908  ed.,  p.  339. 

5.  Without  injustice  to  Creditors. — See  Bankruptcy  Act,  1883, 
s.  18  (11),  and  In  re  Moon,  1887,  19  Q.  B.  D.  669,  where  this  phrase 
was  judicially  considered. 

6.  Without  interruption. — (a)  The  phrase  occurs  in  sec.  4  of  the  Pre- 
scription Act,  1832,  2  &  3  Will.  iv.  c.  71.  See  Prescription,  (b)  In  a 
covenant  for  quiet  enjoyment  the  words  "  without  interruption  "  primd 
facie  mean  without  lawful  interruption,  but  may  extend  to  unlawful 
interruption,  if  appropriate  language  be  used  (see  Woodfall,  Z.  &  T., 
1908  ed.,  pp.  780  et  seq.). 

7.  Without  Issue. — See  Die  Without  Issue. 

8.  Without  risk  of  Craft.— See  Webster  v.  Bond,  1889,  C.  &  E.  339, 
where  Mathew,  J.,  held  the  words  to  mean  without  risk  or  liability  to 
the  owner  of  the  craft  in  respect  of  the  carriage  of  the  goods. 

9.  Without  reserve,  Sale. — See  Dart,  V.  &  P.,  1905  ed.,  pp.  121  et  seq.y 
and  Auction. 

See  Waste,  for  "Without  Impeachment  of  Waste;"  also  cp. 
Prejudice;  Bills  of  Exchange,  Restriction  of  Liability,  "without 
recourse." 

Without  Impeachment  of  Waste.— See  Waste. 

Without  Recourse.— See  Bills  of  Exchange. 
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Compelling  Attendance. 

Subpoena. — Subpoenas  are  issued  out  of  the  Central  Office  of  the  High 
Court  to  compel  the  attendance  of  witnesses  in  all  proceedings  in  the 
High  Court,  except  those  on  the  Crown  side  (E.  S.  C.,  Order  37,  rr.  20 
and  26-34,  Forms  1-7  in  the  App.  J).  Subpoenas  are  also  issued  from 
the  High  Court  for  all  arbitrations  to  which  the  Arbitration  Act,  1889, 
applies  (52  &  53  Vict.  c.  49,  ss.  8,  18,  24),  in  Bankruptcy  proceedings 
(Bankruptcy  Eules,  1883,  53-63),  and  in  proceedings  before  the  Statu- 
tory Committee  of  the  Incorporated  Law  Society  (51  &  52  Vict.  c.  65, 
ss.  12-15,  and  Kules  of  1889,  r.  7a),  and  at  election  petitions  (31  &  32 
Vict.  c.  125,  s.  31 ;  45  &  46  Vict.  c.  50,  s.  44;  see  Election  Petition). 

Ordinary  subpoenas  are  only  effective  within  the  jurisdiction  of  the 
Court,  but  subpoenas  may  be  issued  by  special  order  of  the  Court  or  a 
judge  for  service  in  any  part  of  the  United  Kingdom  (17  &  18  Vict.  c.  34) ; 
and  if  such  subpoenas  are  not  obeyed  after  tender  of  proper  sums  for 
expenses,  the  witness  may  be  punished  by  the  Courts  of  the  country  in 
which  the  process  was  served  {ibid.,  ss.  3  and  4). 

Subpoenas  are  of  two  kinds,  namely,  subpoenas  ad  testificandum,  which 
are  used  to  summon  a  witness  to  give  evidence,  and  subpoenas  duces  tecum, 
used  to  summon  a  witness  to  produce  a  document. 

Each  subpoena  ad  testificandum  contains  three  names  where  necessary 
or  required,  but  may  contain  any  larger  number  of  names  (Order  37, 
r.  29).  The  fee  for  each  subpoena  of  not  more  than  three  names  is  58. 
Service  of  a  writ  of  subpoena  must  be  made  within  twelve  weeks  after 
the  Teste  of  the  writ  (Order  37,  r.  34).  It  only  remains  in  force  till 
the  end  of  the  sittings  or  assize  for  which  it  is  issued  (P.  M.  K.  (14)). 
Service  is  effected  by  delivering  a  copy  of  the  subpoena  and  of  the 
indorsement,  and  at  the  same  time  producing  the  original  writ.  In  the 
case  of  subpoenas  duces  tecum,  not  more  than  three  names  are  to  be 
specified,  and  the  party  may  have  a  separate  subpoena  for  each  witness 
(Order  37,  r.  30). 

The  particular  documents  which  the  witness  is  required  to  produce 
ought  to  be  specified  {Newland  v.  Steer,  1865,  13  W.  K.  1014). 

A  Grown  Office  subpoena  may  be  either  subpoena  ad  testificandum  or 
subpoena  duces  tecum.  It  issues  out  of  the  Crown  Office  Department  of 
the  King's  Bench  Division  (see  Forms  in  Appendix  to  Crown  Office 
Eules,  1906,  Nos.  151-168).     It  is  used  to  summon  witnesses  on  the 
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Crown  side  of  the  King's  Bench  Division,  and  in  proceedings  in  the 
Central  Criminal  Court,  or  at  assizes  or  Quarter  or  Petty  Sessions,  and 
before  coroners  and  commissioners  of  escheat  {B.  v.  Chreenaway,  1845, 
7  Q.  B.  126 ;  Amey  v.  Long,  1808,  9  East,  473 ;  9  K.  R  589 ;  Escheat 
Procedure  Eules,  1889,  r.  5 ;  Short  and  Mellor,  Crown  Office  Practice, 
p.  450). 

Tender  of  expenses  with  service  is  not  necessary,  and  a  witness 
whose  expenses  have  not  been  paid  cannot  refuse  to  give  evidence  on 
that  ground  (Short  and  Mellor,  Crown  Office  Practice,  p.  452). 

Service  of  a  subpoena  in  one  part  of  the  United  Kingdom  to  give 
evidence  in  another  in  a  criminal  prosecution,  may  be  made  under 
45  Geo.  III.  c.  92,  s.  3.  In  such  cases  a  reasonable  and  sufficient  sum 
for  expenses  must  be  tendered  {ibid.,  s.  4). 

Subject  to  the  qualifications  noted  under  this  head  and  under  head 
Subpoena,  supra,  the  Courts  have  no  machinery  for  securing  the  attend- 
ance here  of  foreign  witnesses  resident  out  of  the  jurisdiction.  In  the 
High  Court  where  a  foreign  witness,  not  accessible  by  subpoena,  whose 
evidence  is  material  in  a  cause,  refuses  to  attend  unless  remunerated  for 
his  trouble,  the  compensation  paid  to  him,  if  reasonable  in  amount,  will 
generally  be  allowed,  and  taxed  against  the  losing  party  (see  Lonergan 
V.  Royal  Exchange  Assurance,  1831,  7  Bing.  725,  729  ;  Tremain  v.  Barrett, 
1815,  6  Taun.  88;  16  E.  K.  584).  As  much  as  a  guinea  a  day,  and  a 
total  of  over  £100,  has  been  allowed  (see  Stewart  v.  Slede,  1842,  5  Man. 
&  G.  669;  Mount  v.  Larkins,  1831,  8  Bing.  195-197;  34  K.  K.  644;  The 
Bahia,  1865,  L.  R.  1  Ad.  &  Ec.  15, 16). 

For  criminal  cases  the  clerk  of  the  peace  or  clerk  of  the  Court  in 
which  the  defendant  is  to  be  tried  also  issues  subpoenas  ad  testificandum 
and  duces  tecum.  Such  subpoenas  may  contain  the  names  of  four  wit- 
nesses (Archbold,  Cr.  Ev.,  p.  340).  A  copy  should  be  served  personally, 
at  the  same  time  showing  the  witness  the  original  writ. 

A  witness  who  is  in  Court  is  bound  to  give  evidence  if  called  on  in  a 
criminal  case,  although  he  has  not  been  subpoenaed  {B.  v.  Sadler,  1830, 
4  Car.  &  P.  218). 

Becognisances. — A  recognisance  to  give  evidence  is  a  bond  testifying 
that  the  recognisor  owes  the  King  a  certain  sum,  to  be  levied  upon  his 
goods  and  tenements  if  he  fail  to  appear  and  give  evidence. 

Justices  of  the  peace  who  commit  a  prisoner  for  trial  are  required 
to  bind  witnesses  for  the  prosecution  and  for  the  defence  to  appear  and 
give  evidence  before  the  grand  jury  and  on  the  trial  of  the  indictment 
(11  &  12  Vict.  c.  42,  s.  20;  30  &  31  Vict.  c.  35,  ss.  3  and  4). 

Coroners  taking  an  inquisition  whereby  any  person  is  indicted  for 
murder  or  manslaughter  have  a  similar  power  and  duty  (50  &  51  Vict, 
c.  71,  s.  5). 

If  the  witness  fail  to  appear  and  give  evidence,  his  recognisances 
may  be  estreated  (7  Geo.  iv.  c.  64,  s.  31).  If  a  witness  who  has  given 
evidence  before  justices  refuses  to  be  bound,  he  may  be  committed 
(11  &  12  Vict.  c.  42,  s.  29). 

Summons. — The  attendance  of  witnesses  in  the  County  Courts  is 
procured  by  summons.  The  summons  is  obtained  from  the  registrar,  and 
may  be  served  by  the  bailiff.  It  may  require  the  production  of  docu- 
ments (51  &  52  Vict.  c.  43,  s.  110,  and  C.  C.  Rules,  1903,  Order  18). 
A  witness  who  neglects  to  obey  the  summons,  or  refuses  to  give  evidence, 
may  be  fined  £10  {ibid.,  s.  111). 

Summonses  are  used  to  procure  the  attendance  of  witnesses  before 
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justices  of  the  peace  (11  &  12  Vict.  c.  43,  s.  7).  A  summons  which  is 
to  be  used  at  a  place  in  England  outside  the  jurisdiction  of  the  magis- 
trate issuing  it,  must  be  backed  by  a  magistrate  having  jurisdiction  in 
the  place  where  it  is  to  be  used  (42  &  43  Vict.  c.  49,  s.  36).  A  witness 
is  not  bound  to  attend  unless  his  expenses  are  paid  with  his  summons. 
If  such  expenses  have  been  paid,  and  the  summons  be  disobeyed,  with- 
out just  excuse,  the  justices  may  issue  a  warrant.  When  it  is  probable 
that  a  witness  will  not  come  unless  compelled,  they  may  issue  a  warrant 
in  the  first  instance  (11  &  12  Vict.  c.  43,  s.  7). 

Summons  is  the  proper  mode  of  obtaining  the  attendance  of  a  person 
for  examination  under  sees.  115  and  117  of  the  Companies  Act,  1862 
(Emden's  Winding  up  of  Companies,  pp.  201,  575),  and  for  procuring  the 
attendance  of  a  witness  before  the  Master  in  proceedings  in  chambers 
in  the  Chancery  Division  (R.  S.  C,  Order  55,  rr.  16,  17). 

A  revising  barrister  may,  by  summons,  require  any  person  to  attend 
and  give  evidence  or  produce  documents  for  the  purpose  of  the  revision, 
and  on  his  failure  to  attend  after  tender  of  a  reasonable  amount  for 
expenses,  may  fine  him  £5  (41  &  42  Vict.  c.  26,  s.  36). 

By  a  number  of  Acts  special  provision  is  made  for  procuring  the 
attendance  of  witnesses  by  summonses  for  proceedings  under  those  Acts 
(see,  e.g.,  34  &  35  Vict.  c.  70,  s.  2  (Local  Government  Board) ;  39  &  40 
Vict.  c.  36,  ss.  36  and  37  (Board  of  Customs);  16  &  17  Vict.  c.  137, 
ss.  10-14,  and  18  &  19  Vict.  c.  124  (Charitable  Trusts  Acts);  37  &  38 
Vict.  c.  87,  8.  1  (Charity  Commissioners);  8  &  9  Vict.  c.  118,  ss.  9,  39, 
40,  159,  and  164  (Inclosure  Commissioners). 

Habeas  Corpus  ad  TestiJicaTidum  is  a  writ  issued  by  a  judge  of  the 
High  Court,  directed  to  bring  up  a  prisoner  detained  in  any  prison  to 
give  evidence  in  proceedings  in  the  High  Court  or  any  other  Court  of 
Kecord  in  the  United  Kingdom,  or  in  arbitrations  (44  Geo.  ill.  c.  102; 
52  &  53  Vict.  c.  49,  s.  18). 

When  a  prisoner  is  in  custody  on  a  criminal  charge,  a  warrant  or 
order  of  a  judge  of  the  High  Court,  or  of  the  Secretary  of  State,  may  be 
obtained  (16  &  17  Vict.  c.  30,  s.  9 ;  and  see  now  61  &  62  Vict.  c.  41, 
s.  11).  A  judge  of  a  County  Court  may  issue  a  warrant  to  bring  up  a 
prisoner,  confined  otherwise  than  on  civil  process,  to  give  evidence  in 
a  County  Court  (51  &  52  Vict.  c.  43,  s.  112). 

Disobedience  to  Suhpce,na  or  SummoTis. — A  witness  who  disobeys  a 
subpoena  issued  out  of  the  High  Court,  after  having  had  his  expenses 
paid  or  tendered,  is  guilty  of  contempt,  and  may  be  committed  {In  re 
Batson,  1894,  70  L.  T.  382).  He  is  also  liable  to  an  action  for  penalty 
and  damages  or  debt  (5  Eliz.  c.  9,  s.  12). 

A  witness  who,  having  been  duly  served  and  sworn,  and  having  had 
expenses  paid,  refuses  to  give  evidence,  may  be  punished  by  fine  and 
imprisonment  {Ex  parte  Fernandez,  1861,  10  C,  B.  N.  S.  3). 

Disobedience  to  a  subpoena  issued  by  a  clerk  of  assize  or  clerk  of  the 
peace  may,  it  seems,  be  punished  by  fine  (see  R.  v.  Clemeni,  1821,  4  Barn. 
&  Aid.  218 ;  23  R.  R  260). 

Expenses  of  Witnesses. 

In  civil  cases  a  witness  is  entitled  to  his  reasonable  expenses  for  going 
and  returning  and  staying  in  the  place  where  he  is  to  give  evidence,  and 
may  refuse  to  give  evidence  till  his  expenses  are  paid. 

A  scale  of  expenses  to  be  allowed  to  witnesses  in  County  Courts  is 
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provided  by  the  rules  (C.  C.  Rules,  1903,  Order  53a,  rr.  25-32,  37-44, 
App.). 

In  the  High  Court  there  appears  to  be  no  fixed  scale  (but  see  Order 
65,  r.  27  (9),  and  notes  in  Annual  Practice). 

A  witness  who  is  subpoenaed,  and  attends  the  trial  and  refuses  to 
give  evidence  till  his  expenses  are  paid,  and  is  thereupon  not  examined, 
may  nevertheless  maintain  an  action  upon  an  implied  promise  to  pay 
such  expenses  {Hallett  v.  Mears,  1810,  13  East,  15;  12  R.  R.  296;  11 
Ruling  Cases,  172);  but  the  solicitor  is  not  generally  personally  liable 
{BoUns  V.  Bridge,  1837,  3  Mee.  &  W.  146;  6  Dowl.  140;  49  R.  R. 
531). 

In  criminal  cases  attendance  is  a  public  duty,  and  a  witness  cannot 
(except  in  cases  under  45  Geo.  ill.  c.  92,  supra)  claim  to  have  his 
expenses  paid  before  giving  evidence ;  but  in  cases  of  felony  and  most 
cases  of  misdemeanor  there  is  statutory  provision  for  the  recovery  of 
witnesses'  expenses  out  of  the  rates  (Short  and  Mellor,  Crown  Office 
Practice,  p.  453). 

Protection  of  Witnesses. 

Witnesses  are  absolutely  protected  from  any  action  for  defamation 
with  respect  to  such  statements  as  they  make  in  the  course  of  giving 
evidence  (Seaman  v.  Netherclift,  1876,  1  C.  P.  D.  540). 

Witnesses  are  protected  from  arrest  upon  civil  process  whilst  attend- 
ing the  place  of  trial,  and  whilst  going  and  returning  {Meekins  v.  Smith, 
1791,  1  Black.  H.  637;  Walpole  v.  Alexander,  1782,  3  Doug,  45).  This 
privilege  does  not  extend  to  protection  from  arrest  upon  criminal  process 
{In  re  Douglas,  1842,  3  Q.  B.  837). 

It  is  a  misdemeanor  to  endeavour  to  intimidate  a  witness  from  giving 
evidence  in  a  prosecution  {Poole  v.  Gould,  1856,  1  H.  &  N.  99).  It  is 
contempt  of  Court  to  intimidate  a  witness  in  a  civil  suit  {Shaw  v.  Shaw, 
1862,  31  L.  J.  P.  &  M.  95;  B.  v.  Onslow  &  Whalley,  1893,  12  Cox  C.  C. 
358).  Witnesses  before  Royal  Commissions,  Parliamentary  Committees, 
etc.,  have  special  protection  by  statute  (55  &  56  Vict.  c.  64). 

Incompetency  of  Witnesses. 

Most  of  the  grounds  of  incompetency  have  been  abolished  by  legisla- 
tion ;  but  persons  whose  mental  capacity  is  for  the  time  being  insufficient, 
from  childhood,  insanity,  drunkenness,  or  disease,  are  still  incompetent 
(Taylor,  Evidence,  ss.  1375-1377). 

No  person  is  now  excluded  from  giving  evidence  by  reason  of  incapa- 
city from  crime  or  from  interest — except  in  certain  cases  the  parties 
themselves,  their  husbands  and  wives  (6  &  7  Vict.  c.  85). 

In  certain  civil  proceedings  the  parties,  though  competent  as  witnesses, 
are  not  compellable.  These  are  {a)  actions  for  breach  of  promise  of 
marriage  (32  &  33  Vict.  c.  68,  s.  2) ;  (h)  proceedings  instituted  in  con- 
sequence of  adultery  (as  to  (&),  see  Blackhorne  v.  Blackborne,  1868,  L.  R, 
1  P.  &  D.  563  ("  instituted  ") ;  Nottingham  v.  Tomkinson,  1879,  4  C.  P.  D. 
343  ("  in  consequence  of  adultery  ")).  The  parties  and  the  husbands 
and  wives  of  the  parties  in  those  proceedings  are  competent  witnesses ; 
but  no  witness,  whether  a  party  or  not,  may  be  asked  or  is  bound  to 
answer  any  question  tending  to  show  that  he  or  she  has  been  guilty  of 
adultery,  unless  such  witness  shall  have  already  given  evidence  in  the 
same  proceedings  in  disproof  of  his  or  her  alleged  adultery  (32  &  33 
Vict.  0.  68,  s.  3). 
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Under  the  Criminal  Evidence  Act,  1898,  61  &  62  Vict.  c.  36,  in  all 
criminal  proceedings,  the  accused  and  the  wife  or  husband  of  the  accused 
are  competent  witnesses  for  the  defence  at  every  stage  of  the  proceedings 
(except  before  the  grand  jury,  B.  v.  Rhodes,  [1899]  1  Q.  B.  77),  either 
before  justices  or  at  a  trial  on  indictment.  It  is  immaterial  whether 
the  accused  is  charged  alone  or  jointly  with  another  person  (61  &  62 
Vict.  c.  36,  8.  1).  This  abrogates  the  long-established  common-law  rule 
that  in  criminal  proceedings  any  person  charged  with  any  indictable 
offence,  or  any  offence  punishable  on  summary  conviction,  was  incompe- 
tent, as  was  also  the  husband  or  wife  of  such  person,  unless  the  proceeding 
was  one  for  assault,  etc.,  on  the  witness  (see  61  &  62  Vict.  c.  36,  s.  4 
(2);  14  &  15  Vict.  c.  99,  s.  3;  16  &  17  Vict.  c.  83,  s.  2);  and  prisoners 
indicted  together  could  not  testify  for  or  against  each  other  {R.  v.  Payne, 
1872,  L.  K.  1  C.  C.  R  349 ;  12  Cox  C.  C.  118). 

This  change  in  the  law  is  safeguarded  as  follows.  The  accused  or 
the  husband  or  wife  cannot  be  called  except  on  the  application 
of  the  accused,  and  the  failure  to  call  such  witnesses  shall  not  be  com- 
mented on  by  the  prosecution  (61  &  62  Vict.  c.  36,  s.  1  (a),  (h),  {c))\  but 
may  be  commented  on  by  the  Court  {B.  v.  Rhodes,  supra).  One  spouse 
cannot  be  compelled  to  disclose  any  communication  received  from  the 
other  during  the  marriage  {ibid.,  s.  1  {d)). 

The  accused  is  ordinarily  to  give  his  evidence  from  the  witness  box ; 
he  may  be  asked  questions  tending  to  criminate  him  of  the  offence  charged, 
but  may  not  be  asked  or  required  to  answer  whether  he  has  been  con- 
victed or  accused  of  other  offences,  or  is  of  bad  character,  unless — 

(i.)  The  proof  of  committing  a  prior  offence  is  admissible  to  prove  his 
guilt  of  the  offence  charged  [see  Evidence,  Vol.  V.  p.  365] ; 

(ii.)  He  or  his  advocate  has  asked  questions  tending  to  establish  his 
good  character,  or  have  given  evidence  of  good  character,  or  made  impu- 
tations on  the  character  of  the  prosecutor  (see  B.  v.  Bouse,  [1904]  1  K.  B. 
184;  i2.  V.  Bridgwater,  [1905]  1  K.  B.  131); 

(iii.)  He  has  given  evidence  against  any  other  person  charged  with 
the  same  offence. 

As  to  the  right  of  one  of  two  prisoners  jointly  indicted  to  cross- 
examine  the  others,  see  B.  v.  Hadwen  and  Ingham,  [1902]  1  K.  B.  882. 

The  defendant,  if  called,  must  be  sworn  and  examined  immediately 
on  the  close  of  the  prosecution,  and  if  he  alone  is  called,  the  right  of  his 
counsel  to  the  last  word  is  not  lost  (61  &  62  Vict.  c.  36,  ss.  2,  3).  The 
right  to  give  evidence  does  not  affect  the  procedure  under  11  &  12  Vict, 
c.  42,  s.  18,  nor  the  right  to  make  an  unsworn  statement. 

The  Act  of  1898  applies  to  all  criminal  proceedings  except  courts- 
martial,  to  which  it  may  be  extended  by  general  orders  under  the  Naval 
Disciphne  Act,  29  &  30  Vict.  c.  109,  s.  65,  or  the  Army  Act,  44  &  45 
Vict.  c.  58,  s.  20.  It  does  not  repeal  the  numerous  Acts  creating  excep- 
tions to  the  common-law  rule,  but  it  supersedes  them  all,  except  as 
specially  indicated  below  {Charnock  v.  Merchant,  [1900]  1  Q.  B.  474). 

The  wife  or  husband  of  a  person  charged  with  an  offence  under  any 
enactment  mentioned  in  the  schedule  to  the  Criminal  Evidence  Act, 
1898,  may  be  called  as  a  witness  either  for  the  prosecution  or  the 
defence,  and  without  the  consent  of  the  person  charged.  The  enact- 
ments so  mentioned  are  the  Vagrancy  Act,  1824,  5  Geo.  iv.  c.  83 ;  the 
Offences  against  the  Person  Act,  1861,  24  &  25  Vict.  c.  100,  ss.  48-55 ; 
the  Married  Women's  Property  Act,  1882,  48  &  49  Vict.  c.  69,  ss.  12  and 
16 ;  and  the  Criminal  Law  Amendment  Act,  1885,  48  &  49  Vict.  c.  69. 
VOL.  XIV.  52 
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The  Prevention  of  Cruelty  to  Children  Act,  1894,  is  also  mentioned, 
but  that  Act  has  since  been  repealed  and  partly  re-enacted  by  the  Pre- 
vention of  Cruelty  to  Children  Act,  1904,  4  Edw.  vii,  c.  15,  which  pro- 
vides by  sec.  12  that  prosecutions  for  offences  under  that  Act  or  under 
sees.  27,  55,  and  56  of  the  Offences  against  the  Person  Act,  1861,  or  any 
offence  against  a  child  under  the  age  of  sixteen  years  under  sees.  5, 42,  43, 
52,  and  62  of  the  last-mentioned  Act,  or  sec.  11  of  the  Criminal  Law 
Amendment  Act,  1885,  offences  under  the  Dangerous  Performance  Acts, 
1879-1897,  and  any  offence  involving  bodily  injury  to  a  child  under  the 
age  of  sixteen  years,  the  person  charged  is  competent  but  not  compellable 
to  give  evidence,  and  the  wife  or  husband  of  such  person  may  be  required 
to  attend  to  give  evidence  as  an  ordinary  witness,  and  is  competent  but 
not  compellable  to  give  evidence  (4  Edw.  vil.  c.  15,  s.  12). 

Oath. 

The  witness  must  give  his  evidence  on  oath.  Either  the  ordinary 
form  of  oath  in  use  for  Christians,  or  an  oath  in  such  form  and  with  such 
ceremonies  as  the  witness  may  declare  to  be  binding  on  him  (1  &  2  Vict, 
c.  105;  OmicUmd  v.  Barker,  1744,  Willes,  538;  1  Atk.  21;  11  Buling 
Cases,  126). 

Any  person  who  desires  to  do  so  may  swear  in  the  Scotch  form  with 
uplifted  hand  (51  &  52  Vict.  c.  46,  s.  5). 

Persons  who  have  no  religious  belief,  or  who  object  to  taking  the  oath 
on  the  ground  that  to  do  so  is  contrary  to  their  religious  belief,  may  afhrm 
(51  &  52  Vict.  c.  46,  s.  1 ;  and  see  Affirmation). 

In  proceedings  under  sec.  4  of  the  Criminal  Law  Amendment  Act,  48 
&  49  Vict.  c.  69,  s.  4,  and  under  the  Prevention  of  Cruelty  to  Children 
Act,  1904,  4  Edw.  vii.  c.  15,  and  for  certain  other  offences  enumerated 
in  the  last-cited  section,  a  child  of  tender  years  may  give  evidence  without 
being  sworn,  if,  in  the  opinion  of  the  Court,  the  child  has  sufficient  intelli- 
gence to  justify  the  reception  of  the  evidence,  and  understands  the  duty 
of  speaking  the  truth,  but  does  not  understand  the  nature  of  an  oath. 

Perjury. 

A  witness  who,  having  been  duly  sworn  or  having  affirmed,  wilfully 
gives  false  evidence,  and  a  child  who  does  so  without  being  sworn  in 
accordance  with  sec.  15  of  the  Prevention  of  Cruelty  to  Children  Act, 
1904,  is  indictable  for  perjury  (9  Geo,  iv.  c.  25,  s.  2 ;  14  &  15  Vict.  c.  100, 
ss.  19-22.  See  Perjury).  Qil  whether  prevarication  is  contempt.  See 
Vol.  XL  p.  55. 

It  is  also  an  indictable  offence  to  procure  witnesses  to  give  false 
evidence  (14  &  15  Vict.  c.  100,  s.  21.    See  Perjury). 

Examination  in  Chief. 

The  witness,  having  been  sworn,  is  examined  in  chief  by  the  party 
calling  him.  The  examination  should  take  the  form  of  a  series  of 
questions,  so  arranged  that  in  answering  them  the  witness  will  give  a 
connected  account  of  the  relevant  facts  to  which  he  can  depose.  The 
introductory  questions,  which  merely  bring  the  witness  to  the  matters 
in  dispute,  are  usually  so  framed  that  the  witness  has  only  to  answer 
"yes"    or    "no."     But  when  disputed   matters   are    reached,  leading 
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questions,  i.e.  those  which  suggest  to  the  witness  the  answer  he  is  to 
give,  are  not  allowed.  A  question  is  not  a  leading  question  when  it 
merely  directs  the  attention  of  the  witness  to  the  subject  respecting 
which  he  is  questioned,  without  suggesting  the  answer. 

So,  in  an  action  for  slander  of  a  tradesman  by  saying  of  him,  "  that 
he  was  in  bankrupt  circumstances,  that  his  name  had  been  seen  in  a  list 
in  the  Bankruptcy  Court,  and  would  appear  in  the  next  Gazette,"  a  witness 
having  deposed  to  a  conversation  in  which  he  made  use  of  the  first  two 
of  these  expressions,  was  asked,  "  Was  anything  said  about  the  Gazette  ?  " 
This  was  objected  to  as  leading,  but  was  allowed  by  Tindal,  C.J.  {Rivers 
v.  Hague,  1837,  cited  in  Best  on  Evidence,  p.  592).  Leading  questions 
are  allowed  in  examination  in  chief  for  the  purpose  of  identifying 
persons,  things,  and  documents.  And  where  a  witness's  independent 
recollection  of  a  matter  has  been  exhausted,  the  judge  will  often 
permit  him  to  be  led  to  the  very  particulars  which  are  sought,  if  from 
the  way  in  which  he  has  given  his  evidence  it  appears  that  it  can 
with  fairness  be  done  {Courteen  v.  Touse,  1807,  1  Camp.  43 ;  10  E.  R. 
627). 

Refreshing  Memory. — A  witness  may  refresh  his  memory  by  looking  at 
any  memorandum  made  by  him  (or  made  by  another  under  the  observa- 
tion of  the  witness,  or  checked  by  him),  either  contemporaneously  with 
the  transaction  to  which  it  relates,  or  so  soon  after  that  the  transaction 
was  still  fresh  in  his  memory  {Whitfield  v.  Aland,  1849,  2  Car.  &  Kir. 
1015;  Maugham  v.  Hubhard,  1828,  8  Barn.  &  Cress.  14;  32  E.  E.  328; 
Wood  v.  Cooper,  1845,  1  Car.  &  Kir.  645 ;  Burt  v.  Flummer,  1834,  2  Ad. 
&  E.  341 ;  41  E.  E.  50 ;  Burrough  v.  Martin,  1809,  2  Camp.  112 ;  11 E.  E.* 
679) ;  though  such  document  would  not  in  itself  be  admissible  in  evi- 
dence {R.v.  Buncombe,  1835, 8  Car.  &  P.  369  ;  Maugham  v.  Hubbard,  supra; 
Gregory  v.  Tavernor,  1833 ;  6  Car.  &  P.  280).  Where  the  original  is  lost, 
the  witness  may  refresh  his  memory  by  a  copy  which  he  can  prove  to  be 
accurate  {Topham  v.  MGregor,  1844,  1  Car.  &  Kir.  320 ;  70  E.  E.  797). 

In  the  same  way,  expert  witnesses  may  refresh  their  memory  by 
reference  to  books  which  they  consult  as  works  of  authority  {Collier  v. 
Simpson,  1831,  5  Car.  &  P.  73 ;  38  E.  E.  796 ;  Rowley  v.  L.  &  N.-  W.  Ely. 
Co.,  1873,  L.  E.  8  Ex.  221). 

Question,  in  Issue. — In  examination  in  chief  a  witness  may  not  be 
asked  the  question  in  issue :  he  may  only  be  asked  as  to  the  facts  by 
which  the  issue  is  to  be  proved.  .  So  in  an  action  for  goods  sold  and 
delivered,  the  issue  being  as  to  the  person  with  whom  the  defendant 
dealt,  the  plaintiff's  witness  (who  gave  the  order)  could  not  be  asked, 
"'  With  whom  did  you  deal  ? "  {Bonfi^ld  v.  Smith,  1844,  13  Mee.  &  W. 
405). 

There  is,  however,  an  exception  in  the  case  of  expert  witnesses,  who 
may  be  asked  their  opinion  although  the  answer  would  involve  a  general 
■conclusion  upon  a  question  in  issue  {Beckwith  v.  Sidebotham,  1807, 1  Camp. 
117 ;  10  E.  E.  652).  An  expert  may  be  called  to  prove  facts  within  his 
own  knowledge,  and  give  his  opinion  on  them,  or  facts  may  be  put  to 
him  hypothetically,  and  he  may  be  asked  to  give  his  opinion  on  the 
assumption  that  they  are  true  {R.  v.  McNaghten,  1843,  1  Car.  &  Kir.  130, 
note  at  p.  135;  R.  v.  Searle,  1831,  1  Moo.  &  E.  75;  R.  v.  Wright,  1821, 
Euss.  &  E.  456 ;  Malton  v.  Nesbitt,  1824,  1  Car.  &  P.  70,  72 ;  Fenwick  v. 
Bell,  1844,  1  Car.  &  Kir.  312 ;  70  E.  E.  796). 

Hostile  Witness. — A  party  may  not  impeach  the  credit  of  his  own 
witness  by  general  evidence  of  bad  character,  but  if  the  witness  is,  in 
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the  opinion  of  the  judge,  hostile,  he  may  contradict  him  by  other 
evidence.  A  hostile  witness  may  also,  with  the  leave  of  the  judge,  be 
cross-examined  as  to  any  previous  statement  he  has  made  inconsistent 
with  his  present  testimony.  And  if  he  does  not  admit  having  made  the 
statement,  proof  may  be  given  that  he  did  make  it  (28  &  29  Vict.  c.  18, 
s.  3).  These  provisions  only  apply  to  a  witness  who  is  not  merely 
adverse,  but  biassed  or  disinclined  to  tell  the  truth  {Greenhough  v.  Eccles, 
1859,  5  C.  B.  N.  S.  786 ;  Coles  v.  Coles,  1866,  L.  K.  1  P.  &  D.  70).  It  is 
in  the  absolute  discretion  of  the  judge  to  permit  or  refuse  to  permit  a 
party  to  cross-examine  his  own  hostile  witness  {Price  v.  Manning,  1889, 
42  Ch.  D.  372 ;  58  L.  J.  Ch.  649 ;  Bice  v.  Howard,  1886,  16  Q.  B.  D. 
681).  If  the  witness  has  given  a  signed  proof  or  depositions,  he  may 
be  confronted  therewith.  A  witness  whose  evidence  is  unexpectedly 
adverse,  but  who  is  not  hostile,  may  be  contradicted  by  other  evidence, 
but  cannot  be  cross-examined  as  to  previous  statements  {Ewer  v. 
Ambrose,  1825,  3  Barn.  &  Cress.  746;  Melhuish  v.  Gollyer,  1850,  15 
Q.  B.  878,  887). 

Cross-examination. 

After  a  witness  has  been  examined  in  chief,  the  opposite  party  (or 
parties,  if  more  than  one)  has  the  right  to  cross-examine  him.  And 
a  witness  may  be  cross-examined  if  he  has  been  called  and  sworn,  even 
though  he  has  not  been  examined  in  chief  at  all,  but  is  merely  called 
upon  to  produce  a  document  {B.  v.  Brooke,  1819,  2  Stark.  472 ;  20  R.  E. 
723;  11  Buling  Cases,  166).  But  a  witness  who  is  merely  called  to 
produce,  need  not  be  sworn  {Summers  v.  Mosely,  1834, 1  C.  M.  &  E.  94) ; 
and  if  he  is  sworn  by  mistake,  either  of  the  officer  or  of  counsel  calling 
him,  the  other  party  has  no  right  to  cross-examine  him  {Wood  v. 
M'Kinnon,  1840,  2  Moo.  &  E.  273  ;  11  Buling  Cases,  167).  If  a  witness 
is  called  and  examined  by  the  judge  himself,  neither  party  may  cross- 
examine  such  witness  without  leave  of  the  judge  {Coulson  v.  Dishoroughy 
[1884]  2  Q.  B.  316). 

In  cross-examination  leading  questions  are  always  permissible, 
except  perhaps  when  the  witness  shows  a  bias  against  the  party  who 
called  him,  and  a  desire  to  assist  his  opponent  {Parkin  v.  Moon,  1835, 
7  Car.  &  P.  408 ;  B.  v.  Hardy,  1794,  24  How.  St.  Tr.  659).  Cross- 
examination  may  be  directed  either  to  getting  from  the  witness  ad- 
missions or  evidence  required  by  the  cross-examining  party,  or  to 
discrediting  the  evidence  given  in  chief. 

For  the  first-named  purpose,  questions  may  be  asked  with  regard  to 
all  facts  relevant  to  the  issue. 

It  is  usual  also  to  give  witnesses  in  cross-examination  an  opportunity 
of  admitting  or  contradicting  the  evidence  to  be  called  by  the  other 
side.  Thus  when  the  plaintiff  begins,  the  defendant's  counsel  should  in 
his  cross-examination  foreshadow  his  case,  and  put  to  the  plaintiff  or 
his  witnesses  so  much  of  the  defendant's  case  as  they  may  be  supposed 
to  be  in  a  position  to  deny  or  admit.  If  this  is  not  done,  the 
plaintiff  is  usually  permitted,  at  the  close  of  the  defendant's  case,  to 
recall  his  witnesses  to  give  their  version  of  such  of  the  evidence  given 
by  defendant's  witnesses  as  was  not  put  to  them. 

For  the  purpose  of  discrediting  the  evidence  given  in  chief,  con- 
siderable latitude  is  allowed,  but  the  judge  may,  in  the  High  Court  at 
any  rate,  disallow  any  questions  which  may  appear  to  him  to  be 
vexatious  and  not  relevant  (Order  36,  r.  38). 
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A  witness  may  be  cross-examined  not  only  as  to  the  relevant  facts, 
but  also  as  to  all  facts  which  reasonably  tend  to  affect  his  credibility 
{Harris  v.  Tippett,  1811,  2  Camp.  637;  12  R  R  767). 

Evidence  to  Discredit. — If  a  question  asked  with  a  view  to  discredit 
the  witness's  evidence  be  directed  to  a  matter  collateral  to  the  issue, 
his  answer  must  be  accepted  as  conclusive,  and  other  witnesses 
cannot  be  called  to  contradict  him  {Harris  v.  Tippett,  1811,  2  Camp. 
637;  12  R  R  767;  11  Ruling  Cases,  144;  R  v.  Watsm,  1817,  2  Stark. 
149). 

In  certain  circumstances,  however,  it  is  permissible  to  bring  evidence 
to  contradict  the  answers  of  a  witness  given  in  cross-examination  to 
credit.     This  is  called  evidence  to  discredit. 

(i.)  A  witness  may  be  asked  whether  he  has  been  convicted  of  any 
felony  or  misdemeanor,  and  upon  being  so  questioned  if  he  either 
denies  or  does  not  admit  the  fact  or  refuses  to  answer,  the  cross- 
examining  party  may  prove  such  conviction,  although  the  fact  be 
irrelevant  to  the  issue  (28  &  29  Vict.  c.  18,  s.  6  ;  Ward  v.  Sinfield,  1880, 
49  L.  J.  C.  R  696).  The  conviction  may  be  proved  by  a  production 
of  a  certificate  of  the  clerk  of  the  Court  (or  his  deputy)  where  the 
offender  was  convicted  {ibid.). 

This  does  not  apply  to  the  defendant  in  a  criminal  case  except  under 
the  conditions  stated,  ante,  p.  817. 

(ii.)  If  a  witness,  upon  cross-examination  as  to  a  former  statement 
made  by  him  relative  to  the  subject-matter  at  issue,  does  not  distinctly 
admit  that  he  has  made  such  statement,  proof  may  be  given  that  he  did  in 
fact  make  it ;  but  before  such  proof  can  be  given,  the  circumstances  of  the 
supposed  statement,  sufficient  to  designate  the  particular  occasion,  must 
be  mentioned  to  the  witness,  and  he  must  be  asked  whether  or  not  he 
has  made  such  statement  (28  &  29  Vict.  c.  18,  ss.  1  and  4).  A  witness 
may  be  cross-examined  as  to  previous  statements  made  by  him  iii  writing, 
without  such  writing  being  shown  to  him  ;  but  if  it  is  intended  to 
contradict  him  by  such  writing,  his  attention  must  first  be  called  to 
those  parts  of  the  writing  by  which  it  is  intended  to  contradict  him. 
The  judge  can  require  the  production  of  the  writing  at  any  time 
(28  &  29  Vict.  c.  18,  ss.  1  and  5). 

(iii.)  Whether  a  witness  is  cross-examined  or  not,  evidence  may 
always  be  brought  by  the  other  side  to  show  that  his  general  character 
is  such  that  he  is  unworthy  to  be  believed  on  his  oath  {B.  v.  Brown,  1867, 
L.  R  1  C.  C.  R  70).  Such  evidence  must  be  as  to  the  witness's  general 
character  for  veracity  only,  and  must  not  refer  to  particular  acts  of 
misconduct  {B.  v.  Maskall,  1780,  21  St.  Tri.  686;  Sharp  v.  Scoging,  1817, 
Holt  N".  R  541).  And  when*  such  evidence  is  brought,  evidence  may 
be  produced  by  the  party  calling  the  witness  to  show  that  he  bears  a 
good  character  {B.  v.  Murphy,  1753,  19  How.  St.  Tr.  724;  B.  v.  Clarke, 
1817,  2  Stark.  241). 

This  does  not  apply  to  the  defendant  when  called  in  a  criminal  case 
except  under  the  conditions  stated,  ante,  p.  817. 

(iv.)  When  a  witness  in  cross-examination  is  asked  whether  he  has 
any  indirect  motive,  such  as  malice  or  revenge,  for  giving  false  evidence, 
or  has  been  bribed,  and  denies  it,  evidence  may  be  called  to  contradict 
him  {B.  v.  Yewin,  1811,  2  Camp.  638;  Thomas  v.  David,  1836, 
7  Car.  &  R  350;  48  R  R  794;  B.  v.  Lord  Stafford,  1680,  7  How.  St. 
Tr.  1400 ;  and  see  A.-G.  v.  Hitchcock,  1847,  1  Ex.  Rep.  91 ;  74  R  R 
592). 
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Re-examination. 

After  a  witness  has  been  cross-examined  by  the  opponent,  the  party 
who  called  him  may  re-examine  the  witness.  Ke-examination  must  be 
confined  to  the  matters  about  which  the  witness  was  cross-examined 
(B.  V.  Beezley,  1830,  4  Car.  &  P.  220).  If  in  cross-examination  a  docu- 
ment has  been  handed  to  a  witness  merely  for  the  purpose  of  his 
identifying  it  or  proving  the  signature,  no  questions  having  been  asked 
as  to  its  contents,  there  is  no  right  to  ask  questions  as  to  its  contents 
in  re-examination  {C(ype  v.  Thames  Haven  Dock  Co.,  1848,  2  Car.  &  Kir. 
757).  Leading  questions,  and  questions  the  answers  to  which  involve 
the  issue  for  the  jury,  may  be  objected  to  as  in  examination  in  chief. 

Examination  by  Judge  and  Jury. 

A  judge  may  put  questions  to  a  witness  {B.  v.  Bemnant,  1807,  Euss. 
&  E.  136  ;  B.  V.  Watson,  1834,  5  Car.  &  P.  653).  The  judge  may  call  and 
examine  a  witness  himself  (Coulson  v.  Disborough,  [1894]  2  Q.  B.  316). 

Attesting  Witness. 

In  the  case  of  the  following  documents,  attestation  is  necessary 
to  their  validity :— (a)  Wills  (7  Will.  iv.  &  1  Vict.  c.  26,  s.  9),  two 
witnesses ;  (b)  powers  to  be  exercised  otherwise  than  by  will  (22  &  23 
Vict.  c.  35,  s.  12),  two  or  more  witnesses;  (c)  bills  of  sale  executed 
since  1878,  one  witness  (41  &  42  Vict.  c.  31,  s.  10 ;  45  &  46  Vict.  c.  43, 
s.  10  ;  Seal  v.  Claridge,  1881,  7  Q.  B.  D.  517);  {d)  warrant  of  attorney 
to  confer  judgment  or  cognovit,  one  witness,  who  must  be  a  solicitor 
(32  &  33  Vict.  c.  62,  ss.  24  and  25 ;  40  &  41  Vict.  c.  25,  s.  21). 

(As  to  declaration  of  parish  councillor  on  taking  office,  see  56  & 
57  Vict.  c.  73,  Sched.  II. ;  guardians,  district  councillors,  and  town 
councillors,  45  &  46  Vict.  c.  52,  s.  35.) 

To  prove  the  above  documents  an  attesting  witness  must  be  called 
if  possible  (see  Evidence). 

Other  documents  are  frequently  attested,  but  to  prove  the  execution 
it  is  not  necessary  to  call  any  of  the  attesting  witnesses  (17  &  18  Vict. 
c.  125,  s.  26). 

A  party  to  an  instrument  is  not  competent  as  an  attesting  witness 
{Freshjield  v.  Beed,  1842,  9  Mee.  &  W.  404 ;  60  E.  E.  769).  Executors 
and  beneficiaries  under  a  will  are  competent,  but  no  attesting  witness 
or  his  husband  or  wife  can  take  any  benefit  under  the  will  (7  Will.  IV. 
and  1  Vict.  c.  26,  ss.  15  and  17). 

Privilege  of  Witnesses. — See  Evidence. 

Witness  to  Character. — See  Evidence. 

Expert  Witness. — See  Evidence. 

Where  more  than  one  Witness  necessary. — See  Corroboeation. 

[Authorities. — Sichel,  Practice  relating  to  Witnesses  ;  Taylor  on  Evi- 
dence ;  Best  on  Evidence ;  Wills  on  Evidence ;  Phipson  on  Evidence ; 
Eoscoe's  Nisi  Prius  ;  Archbold,  Criminal  Evidence.] 

Women,  Rights  and  Disabilities  of. 

Short  Historical  Account. 

Nowhere  were  women  treated  with  more  complaisance  and  affection,  nor 
had  a  greater  regard  paid  them  as  part  of  the  reasonable  and  human  species, 
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than  among  the  early  Teutonic  races.  The  management  of  those  affairs 
which  now  belong  to  men  were  left  to  the  care  and  discretion  of  women 
(Tacit,  de  Mor.  Germ.),  and  there  is  some  evidence  that  they  had  some 
authority  and  met  in  Council  with  their  husbands.  By  the  Roman  law 
women  were  not  responsible  for  ignorance  of  law,  they  were  forbidden  to 
give  any  of  their  property  as  security  on  behalf  of  another,  or  to  expose 
their  property  to  danger  ;  and  custom  refused  to  women  not  only  offices 
of  State,  but  also  the  right  to  attend  to  business  duties  away  from  their 
homes.  The  Barbarians,  who  became  masters  of  Britain  after  the 
Roman  power  was  ended,  introduced  the  custom  of  buying  and  selling 
of  wives,  and  this  custom  was  recognised  and  sanctioned  in  the  laws 
of  the  Anglo-Saxon  kings  in  the  seventh  and  eighth  centuries.  The 
Church  at  first  was  compelled  to  accept  this,  though  it  afterwards  became 
her  policy  to  persuade  mankind  that  no  such  purchase  or  sale  would 
constitute  a  marriage.  The  Anglo-Saxon  women  appear  to  have  been 
able  to  hold  land,  for  at  the  Norman  Conquest,  according  to  Domesday 
Book  (63 ft),  a  man  still  held  of  King  William  the  land  which  his  father 
had  held  of  the  Lady  Eadgyth  (an  Anglo-Saxon  name),  and  there  are  many 
cases  showing  parts  of  estates  of  the  Norman  lords  held  by  wives,  widows, 
and  daughters ;  and  the  charters  of  that  time  are  full  of  cases  in  which 
women  are  grantors  and  grantees,  vendors  and  vendees,  plaintiffs  and  de- 
fendants, devisors  and  devisees ;  but  as  regards  the  descent  of  family  land, 
under  customary  law,  males,  at  all  times  down  to  the  present,  seem  to  have 
been  preferred  to  females. 

Under  the  Salic  or  Salique  law  (an  ancient  and  fundamental  law  or 
code  of  laws,  of  the  kingdom  of  France,  so  called  from  the  Salians,  a 
people  in  Germany  who  settled  in  Gaul),  only  males  were  to  reign,  and 
no  part  of  the  Salique  land  could  pass  to  females  either  lineally  or  collaterally. 
But  in  course  of  time  women  were  admitted,  generally,  to  succeed  to  all 
fiefs  ;  and  even  the  Salic  law  lost  all  its  force,  except  as  to  succession  to 
the  Crown. 

Originally  women  could  communicate  their  titles  and  dignities  to  their 
husbands ;  this  has  long  since  ceased,  although  they  can  communicate  their 
own  peerages  to  their  children  (Hargrave,  note  to  Co.  Litt.  326a). 

The  main  legal  rights  and  disabilities  of  women  will  be  found 
discussed  in  this  work  under  the  following  heads  : — Husband  and 
Wife  (as  to  property);  Divorce,  Judicial  Separation,  Nullity  of 
Marriage,  Restitution  of  Conjugal  Rights  (as  to  these  subjects); 
Franchise  (Electoral)  (as  to  representation);  Parent  and  Child 
(as  to  custody,  etc.,  of  children) ;  Factories  and  Workshops  and 
Dangerous  Performances  (as  to  employment  of);  Witness  (as  to 
evidence  by) ;  Coercion  (as  to  criminal  responsibility  of) ;  Indecency 
and  Rape  (as  to  criminal  offences  against);  see  also  Bankruptcy; 
Trusts  ;  Alien  and  British  Subject  ;  Natural-Born  Subject. 

It  only  remains  to  notice  the  holding  of  office  hy,  and  representation 
hy,  women. 

The  legal  disabilities  which  chiefly  affect  women  are  those  which 
disqualify  thein  from  being  elected  to,  or  from  holding  any  office  of,  a 
public  nature. 

There  would  seem  to  be  no  instance  of  a  peeress  being  recognised  as 
a  member  of  the  House  of  Lords,  of  a  woman  being  elected  as  a  member 
of  Parliament  or  mayor  of  a  borough.  "  No  lady  of  any  rank  whatever 
was  ever  summoned  either  in  person  or  by  proxy  to  a  full  and  proper 
Parliament.  There  are  instances  of  countesses,  baronesses,  and  abbesses 
being  summoned  to  send  proxies,  or  to  furnish  their  military  service, 
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but  not  to  attend  Parliament  as  peeresses.  The  nearest  approach  to 
such  a  summons  is  that  of  four  abbesses  (Barking,  Wilton,  Winchester 
and  Shaftesbury),  who  in  1306  were  cited  to  the  Great  Council  held 
to  grant  an  aid  on  the  knighting  of  the  Prince  of  Wales." — (Bishop 
Stubb's  Constitutional  Hist,  vol.  iii.  p.  438-9).  "  Some  of  the  older 
baronies  descended  to  heiresses,  who,  although  they  could  not  take  their 
places  in  the  assembly  of  the  estates,  conveyed  to  their  husbands  a 
presumptive  right  to  receive  a  summons.  The  descent  of  peerages 
through  females,  and  the  creation  of  new  titles  by  patent,  alike  helped 
to  put  an  end  to  the  practice  of  calling  a  peer  by  his  family  name " 
{ibid.). 

There  is  some  doubt  whether  women  have  ever  been  knighted.  In 
the  time  of  Chas.  ii.,  a  woman  is  said  to  have  been  made  a  baronet — 
"  Margaret,  Countess  of  Eichmond,  mother  of  Hen.  vii.,  is  said  to  have 
been  a  justice  of  the  peace  (see  post),  a  Lady  Bartlett  was  made  one  by 

Queen  Mary  in  Gloucestershire ;  and Eouse,  a  woman  in  Sussex, 

did  usually  sit  upon  the  bench  at  assizes  and  sessions  among  other 
justices  "  (quoted  from  an  old  note-book).  But  women,  nevertheless, 
appear  to  have  held  numerous  offices  at  different  times,  and  to  a  limited 
extent,  ecclesiastical  offices,  for  the  learned  Callis  (Callis  on  Sewers,  251) 
refers  to  a  case  called  "  Grendon's  Case "  (Com.  497,  Dyer),  in  which 
Dyer  says — 

The  divers  churches  were  appropriated  to  prioresses  and  nunneries, 
whereof  women  were  the  governesses,  whereby  ...  it  appears  that  women 
might  be  admitted  to  have  rule  and  government  over  the  possessions  and 
persons,  temporal  and  ecclesiastical,  but  were  not  admitted  to  have  the 
cwram  animarum,  nor  to  meddle  with  the  administration  of  the  service  of 
sacraments. 

Another  writer  says — 

Previous  to  the  Eeformation,  when  the  Church  may  have  been  considered 
the  all-important  body  in  the  State,  when  the  parish,  a  place  only  within  the 
bishop's  diocese,  was  a  purely  religious  organisation,  and  subject  to  Church 
discipline  distinct  from  the  manor,  the  township,  or  tithing,  women  had  a 
voice  in  the  government  of  the  same  ;  its  assembly  was  the  parish  meeting, 
its  officers  might  be  men  or  women  duly  elected. 

Women  may  be  and  are  the  patrons  of  churches  and  livings.  In 
necessity  they  may  baptise,  and  among  Quakers  women  are  allowed  to 
preach. 

As  regards  temporal  offices,  the  following  is  also  referred  to  in  Callis 
on  Sewers : — 

Eichard  I.  and  Henry  V.  deputed  and  appointed  by  commission  their 
mothers  to  be  regents  of  this  realm  during  their  absence.  .  .  .  Margaret, 
Countess  of  Eichmond,  was  put  in  commission ;  Humfrey  de  Bohune,  Earl 
of  Hereford,  was  by  tenure  Constable  of  England  (which  is  a  judge  in 
martial  affairs),  and  be  died  without  issue  male,  by  reason  whereof  the  office 
(among  other  things)  descended  to  his  two  daughters  and  co-heirs ;  and  in 
11  Eliz.  (Dy.  285  fi,  pi.  39),  it  is  holden  for  law  that  although  this  was  an 
office  of  justice,  yet  they  might  execute  the  same  by  deputy  ;  for  in  truth 
women  were  unfit  martialists  to  judge  the  matters  of  that  nature ;  and  yet 
it  is  clear  a  deputy  doth  nothing  in  his  own  name,  but  in  the  name  of  his 
master  or  mistress,  therefore  the  Martial  Court  was  to  be  kept  in  their 
names  .  .  . ;  and  doth  not  our  law  temporal  and  spiritual  admit  of  women 
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to  be  executrixes  and  administratrixes?  And  hereby  they  have  the  ruling  or 
ordering  of  great  estates  ;  and  many  times  they  are  guardianesses  in  chivalry, 
and  have  thereby  also  the  government  of  many  great  heirs  in  the  kingdom, 
and  of  their  estates. 

It  appears,  therefore,  that  a  woman  may  be  not  only  queen  and  queen- 
regent,  but  marshal,  great  chamberlain,  constable  of  England  (Dy.  2856), 
and  high-sheriff,  for  Ann,  Countess  of  Pembroke,  Dorset,  and  Montgomery, 
held  the  office  of  hereditary  sheriff  of  Westmorland,  and  exercised  it  in 
person,  and  at  the  assizes  at  Appleby  sat  with  the  judges  on  the  bench 
(Hargrave  on  Co.  Litt.  326a).  Callis  is  reported  to  have  said  that  a 
woman  may  be  the  champion  of  England  {E.  v.  Stubhs,  2  T.  R  397) ;  and 
she  has  been  granted  the  office  of  Clerk  of  the  Crown  in  the  King's 
Bench  (Shower,  P.  C,  referred  to  in  Olive  v.  Ingram,  ubi  infra). 

As  regards  the  serving  of  parish  officers,  it  seems  that  the  common 
law  office  of  constable  (which  it  was  said,  in  the  case  of  B.  v.  Stubbs,  ubi 
su'pra,  is  in  some  respects  judicial)  may  be  held  by  women  (Cro.  (3)  389) ; 
for  which  it  is  a  custom  in  a  town  that  the  inhabitants  shall  serve  the 
office  of  constable  by  turns,  according  to  the  situation  of  their  several 
houses,  although  not  considered  a  good  custom,  because  it  might  come 
to  a  woman's  turn,  such  customs  have  been  allowed  (2  Hawk,  C.  10,  37); 
and  women  have  by  custom  been  recognised  as  eligible  for  the  office  of 
overseer  of  the  poor  (JR.  v.  Stubbs,  ubi  supra),  and  also  of  commissioner 
of  sewers  (Countess  of  Warwick's  Case,  Callis  on  Sewers,  253). 

Under  particular  circumstances  a  woman  has  been  chosen  as  sexton, 
an  office  which  was  not  considered  to  be  one  that  concerned  the  public 
(Olive  v.  Ingram,  7  Mod.  263 ;  87  E.  R  1230).  It  was  also  stated  in  that 
case  that  women  had  been  elected  before  to  that  office,  and  also  had  been 
appointed  governor  of  Chelmsford  Workhouse  (3  Salk.  2),  keeper  of  a 
gatehouse  or  prison  (Lady  Broughton's  Case,  3  Salk.  2),  and  returning 
officer  (14  Eliz.)  (Lady  PacJcington's  Case  ;  Brady  on  Boroughs,  App.  35). 

It  has  been  expressly  decided  (1889),  in  the  case  of  Beresford-Hope 
V.  Lady  Sandhurst,  23  Q.  B.  D.  79,  that  women  are  incapacitated  from 
being  elected  members  of  a  County  Council,  Lord  Esher,  M.R,  there 
saying  that  "  neither  by  the  common  law  nor  the  Constitution  of  this 
country  can  a  woman  be  entitled  to  exercise  any  public  function."  The 
point  raised  in  that  case  was  that  by  Lord  Brougham's  Act,  1850,  13  & 
14  Vict.  c.  21,  s.  4  (see  also  the  Interpretation  Act,  1889,  52  &  53  Vict, 
c.  63,  s.  1  (1)  (a)),  unless  the  contrary  intention  appear,  words  in  Acts 
of  Parliament  importing  the  masculine  gender  include  females,  and  that 
accordingly  a  woman  was  eligible  for  a  seat  in  the  County  Council  under 
the  Local  Government  Act,  1888,  51  &  52  Vict.  c.  41.  A  similar  con- 
tention had  been  urged  in  Chorlton  v.  Lings,  L.  K.  4  C.  P.  374,  a  case 
under  the  Representation  of  People  Act,  1867,  30  &  31  Vict.  c.  102.  In 
both  cases  it  was  held  that  the  provision  in  Lord  Brougham's  Act  did 
not  so  apply,  Lord  Esher,  M.R,  further  saying  in  the  former  case  that 

where  you  have  a  statute  which  deals  with  the  exercise  of  public  functions, 
unless  that  statute  expressly  gives  power  to  women  to  exercise  them,  it  is  to 
be  taken  that  the  true  construction  is  that  the  powers  given  are  confined 
to  men. 

In  the  later  case  of  De  Souza  v.  Cobden,  [1891]  1  Q.  B.  687,  a  woman 
was  elected  a  member  of  a  County  Council,  and  remained  so  for  twelve 
months  before  proceedings  were  taken  to  test  the  validity  of  her  election. 
She  frequently  acted  as  a  member  of  the  County  Council,  and  an  action 
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was  brought  to  recover  the  penalties  for  so  doing,  imposed  on  disqualified 
persons  by  sec.  41  of  the  Municipal  Corporations  Act,  1882, 45  &  46  Vict. 
0.  50 ;  but  although  that  section  provides  that  every  municipal  election 
not  called  into  question  within  twelve  months  after  the  election  (either 
by  election  petition  or  by  information  in  the  nature  of  a  quo  warranto) 
shall  be  deemed  to  have  been  to  all  intents  a  good  and  valid  election, 
the  defendant  nevertheless  was  held  liable  to  the  penalties  (see 
particularly  the  judgments  of  Esher,  M.K.,  and  Fry,  L.J.). 

A  school  board  was  on  precisely  the  same  footing;  and  although 
many  women  have  been  elected  and  served  for  many  years,  there  was  no 
provision  in  the  Elementary  Education  Act,  1870,  33  &  34  Vict.  c.  75, 
creating  school  boards,  exempting  women  from  their  common  law 
incapacity  for  election  to  public  office,  and  no  provision  expressly 
enabling  them  to  be  elected  as  members  of  school  boards,  and  no  Act 
passed  for  that  purpose.  It  appears  that  women  were  absolutely  dis- 
qualified for  election  as  members  of  school  boards  (see  Rogers  on  Elections, 
by  S.  H.  Day,  pt.  ii.  vol.  ii.,  17th  ed.,  1895). 

By  the  Education  Act,  1902,  2  Edw.  vii.  c.  42,  the  County  Councils 
and  the  County  Borough  Councils  are  now  the  education  authority,  and 
have  the  power  to  establish  educational  committees,  constituted  in 
accordance  with  a  scheme  made  by  the  Council  and  approved  by  the 
Board  of  Education.  Every  scheme  shall  provide  (s.  17  (c))  for  the 
inclusion  of  women,  as  well  as  men,  among  the  members  of  the  committee. 
By  the  Qualification  of  Women  (County  and  Borough  Councils)  Act,  1907, 
7  Edw.  vii.  c.  33,  a  woman  shall  not  be  disqualified  by  sex  or  marriage 
for  being  elected  or  being  a  councillor  or  alderman  of  any  County  Council 
or  Borough  (including  a  Metropolitan  Borough),  provided  if  elected  a 
chairman  of  a  County  Council  or  mayor  of  a  borough,  she  shall  not  by 
virtue  of  that  office  be  a  justice  of  the  peace.  The  words,  therefore, 
of  the  London  Government  Act,  1899,  that  "  no  woman  shall  be  eligible 
for  any  such  office  "  (meaning  mayors,  aldermen,  and  councillors)  is 
repealed. 

That  women  are  eligible  for  holding  the  public  offices  of  parish 
councillor,  poor  law  guardian,  rural  district  councillor,  and  urban  dis- 
trict councillor  is  made  quite  clear  by  the  Local  Government  Act,  1894, 
56  &  57  Vict.  c.  73,  ss.  3  (2),  20  (2),  23  (2),  and  24  (4),  for  in  that  Act 
it  is  expressly  provided  "  that  no  person  shall  be  disqualified  by  sex  or 
marriage  from  being  elected." 

A  woman  officiated  as  a  poll  clerk  in  a  recent  rural  district  Council 
election  (1907),  and  as  a  candidate's  personating  election  agent  during 
a  recent  parliamentary  by-election  (1907).  No  woman  has  been 
admitted  a  student  of  an  English  Inn  of  Court  or  called  to  the  Bar. 
A  lady  (1903)  appealed  from  the  refusal  of  the  Benchers  of  Gray's 
Inn  to  admit  her  as  a  student  to  the  Lord  Chancellor  and  Judges  of 
the  High  Court  sitting  as  a  domestic  tribunal,  but  in  vain,  the  Lord 
Chancellor  ruling  that  there  was  no  precedent  of  a  lady  being  called 
to  the  English  Bar,  and  that  the  tribunal  were  unwilling  to  create 
a  precedent.  The  same  lady  applied  for  admission  to  the  Law  Society 
to  pass  an  examination  and  to  be  admitted  to  practise  as  a  solicitor. 
That  society  did  not  see  their  way  to  allow  her  to  sit  for  examination  or 
to  register  articles  of  clerkship  with  a  view  to  her  admission  as  a  solicitor 
under  sec.  48  of  the  Solicitors  Act,  1843,  on  the  ground  (that  being  the 
lady's  contention)  that  "  persons  "  applied  to  both  sexes.  As  regards  the 
effort  on  behalf  of  women  to  acquire  a  vote  at  parliamentary  elections 
the  following  may  shortly  be  stated : — 
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The  right  to  vote  in  parliamentary  elections  belongs  exclusively  to 
persons  of  the  male  sex  (see  Franchise).  Before  the  Reform  Act,  1832, 
and  the  introduction  of  the  system  of  registration  of  parliamentary 
voters,  women  were  incapacitated  by  the  common  law  from  voting  at 
parliamentary  elections,  and  the  right  to  vote  in  respect  of  the  new 
qualifications  created  by  the  Reform  Act,  1832,  was  confined  by  the 
express  terms  of  the  sections  relating  to  such  qualifications  to  "  male 
persons."  In  the  Representation  of  the  People  Act,  1867,  the  word 
"  man  "  was  used  in  the  sections  creating  new  qualifications. 

The  first  attempt  made  in  Parliament  to  include  women  as  parlia- 
mentary voters  was  by  John  Stuart  Mill  in  1867  in  an  amendment  to 
the  Reform  Bill  of  that  year.  In  1870  a  Women's  Suffrage  Bill  was 
introduced  by  Mr.  John  Bright,  and  from  that  year  to  the  present 
almost  every  year  has  seen  the  introduction  of  a  Women's  Suffrage 
Bill. 

It  was  held  that  women  graduates  are  not  entitled  to  vote  at  election 
of  representatives  to  Parliament  {Nairn  v.  St.  Andrews  and  Edinburgh 
Universities,  1908,  S.  C.  113). 

Women  may  be  impannelled  to  be  on  a  jury  of  matrons  (1  Hale,  368 ; 
2  Hale,  413 ;  E.  v.  Wycherley,  1838,  8  Car.  &  P.  262 ;  see  Matrons, 
Jury  of). 

Woods  and  Forests. — As  to  general  law,  see  Dean  Forest; 
Forest  ;  New  Forest. 

The  Board  of  Commissioners  of  Woods,  Forests,  and  Land  Revenues 
is  a  department  of  the  Government  charged  with  the  administration  of 
the  royal  parks  and  public  land  revenues  of  the  Crown.  These,  including 
Crown  rights  in  foreshore,  were  first  surrendered  to  the  nation  by 
George  ill.  for  life  in  exchange  for  a  fixed  civil  list.  By  the  10  Geo.  iv. 
0.  50,  the  Crown  was  empowered  to  appoint  three  Commissioners  of 
Woods,  Forests,  and  Land  Revenues  (since  reduced  to  two  by  14  &  15 
Vict.  c.  42,  but  again  altered  to  three  by  the  appointment  of  the  Pre- 
sident of  the  Board  of  Agriculture  and  Fisheries  as  an  ex  officio  member 
(6  Edw.  VII.  c.  28,  s.  1)),  and  this  Act,  as  amended  by  subsequent  Acts, 
contains  the  regulations  relative  to  the  management  of  the  Crown  lands, 
By  2  &  3  Will.  iv.  the  Commissioners  were  established  as  the  Board  of 
Commissioners  of  Woods,  Forests,  Land  Revenues,  Works,  and  Buildings ; 
but  by  14  &  15  Vict.  c.  42,  tliey  were  divided  into  a  Board  of  "Com- 
missioners of  Woods,  Forests,  and  Land  Revenues,"  and  a  Board  of 
"  Commissioners  of  Works  and  Public  Buildings."  The  latter  Board 
had  {inter  alia)  the  management  of  certain  royal  parks  in  and  near 
London,  but  this  was  afterwards  transferred  to  the  Metropolitan  Board 
of  Works  (50  &  51  Vict.  c.  34),  whose  legal  successor  is  the  London 
County  Council  (51  &  52  Vict.  c.  41,  s.  40  (8)).  The  parks  mentioned  in 
the  Act  of  1887  are  those  of  Victoria,  Battersea,  and  Kensington,  Bethnal 
Green  Museum  Garden,  and  Chelsea  Embankment. 

By  29  &  30  Vict.  c.  62,  the  Crown  rights  in  foreshores  were  trans- 
ferred from  the  Commissioners  to  the  Board  of  Trade,  but  by  the  Crown 
Lands  Act,  1906,  6  Edw.  vii.  c.  28,  the  control  of  foreshores  may  be 
transferred  from  the  Board  of  Trade  to  the  Board  of  Agriculture,  or  vice 
mrsd,  as  seems  to  appear  best  to  the  Treasury,  by  Treasury  order. 

As  to  the  appointment  of  the  Commissioners  and  their  powers  with 
regard  to  leasing,  selling,  etc.,  the  lands  vested  in  them,  and  generally 
as  to  the  Crown  lands,  see  Crown,  Land  Revenues  of  the. 
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And  see  sec.  12  (12)  of  the  Interpretation  Act,  1889,  52  &  53  Vict, 
c.  63. 

Woolsack. — The  seat  of  the  Speaker  of  the  House  of  Lords.  It 
is  said  that  the  name  originated  in  the  placing  in  that  House  of  wool 
sacks  for  the  judges  on  the  prohibition,  temp.  Elizabeth,  of  the  exporta- 
tion of  English  wool. 

Words. — See  Defamation;  Interpketation ;  Will,  Judicial 
Glossary ;  etc.  Words  judicially  construed  have  in  recent  years  been 
indexed  s.v.  Words  in  the  various  law  reports. 

Words  causing^  Damage. — Asa  general  rule  an  action 
will  lie  against  anyone  who  has  without  just  cause  or  excuse  published 
words  which  are  untrue,  if  their  publication  has  caused  the  plaintiff 
pecuniary  loss.  This  is  so,  although  the  words  are  not  defamatory,  i.e. 
although  they  do  not  injure  the  reputation  of  the  plaintiff,  either 
personally  or  in  the  way  of  his  profession  or  trade,  so  that  no  action 
of  libel  or  slander  will  lie.  A  man  may  deny  the  plaintiffs  title  to 
certain  property,  or  disparage  the  goods  which  he  makes  or  sells,  with- 
out casting  any  slur  on  his  moral  character ;  and  such  words  will  in  certain 
circumstances  be  actionable.  The  action  will  not  be  one  of  defamation ; 
it  is  an  action  on  the  case  for  maliciously  acting  in  such  a  way  as  to 
inflict  loss  on  the  plaintiff.  "  To  support  such  an  action  it  is  necessary 
for  the  plaintiffs  to  prove  that  the  statements  complained  of  were 
untrue;  that  they  were  made  maliciously,  i.e.  without  just  cause  or 
excuse ;  and  that  the  plaintiffs  have  suffered  special  damage  thereby  " 
(per  Lord  Davey  in  Boyal  Baking  Powder  Co.  v.  Wright,  Crossley  &  Co., 
1900,  18  Eep.  Pat.  Gas.,  at  p.  99).  "However  they  may  be  described 
technically,  they  are  actions  for  unlawfully  causing  damage.  The 
damage  is  the  gist  of  the  action"  (per  Lord  Halsbury,  L.C.,  ibid.,  at 
p.  104). 

Such  an  action  differs  from  an  ordinary  action  of  libel  and  slander 
in  many  important  respects  : — 

1.  The  words  are  not  defamatory :  they  do  not  disparage  the  plain- 
tiff's moral  character,  or  his  solvency,  his  professional  skill,  or  his 
business  capacity ;  they  are  merely  an  attack  on  some  thing,  or  on  his 
title  to  some  thing. 

2.  The  words  will  be  equally  actionable  whether  written  or  spoken 
(Batcliffe  v.  Evans,  [1892]  2  Q.  B.,  at  p.  532). 

3.  Special  damage  must  in  all  cases  be  proved,  to  entitle  the  plain- 
tiff to  recover;  he  cannot  even  obtain  an  injunction,  it  would  seem, 
without  proving  that  he  has  already  sustained  some  pecuniary  loss 
(White  V.  Mellin,  [1895]  A.  C.  154,  163,  167;  Royal  Baking  Powder  Co. 
V.  Wright,  Crossley  &  Co.,  1900,  18  Rep.  Pat.  Gas.  95).  Thus  where  the 
defendants  published  in  a  newspaper  that  the  plaintiffs  house  was 
haunted,  the  Gourt  of  Appeal  directed  judgment  to  be  entered  for  the 
defendants  upon  the  ground  that  there  was  no  evidence  of  special 
damage  (Barrett  v.  Associated  Neiospapers,  1907,  23  T.  L.  R.  666 ;  and 
see  Lyne  v.  Nicholls,  1906,  23  T.  L.  R.  86). 

4.  There  is  no  presumption  that  the  words  are  untrue:  the  ontvs 
therefore  lies  on  the  plaintiff  to  prove  them  untrue. 

5.  Malice  will  not  be  presumed ;  the  plaintiff  therefore  must  give 
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some  primd  fade  evidence  that  the  defendant  acted  maliciously, 
or  at  all  events  that  he  acted  without  lawful  occasion  or  reasonable 
cause. 

6.  A  right  of  action  for  defamatory  words  dies  with  the  person 
defamed ;  but  an  action  in  the  nature  of  slander  of  title  survives  to  his 
executor  to  the  extent  that  any  damage  can  be  shown  to  the  estate  of 
the  deceased  (Hatchard  v.  Mdge,  1887,  18  Q.  B.  D.  771). 

It  is  quite  possible,  however,  that  the  same  words  may  give  rise  to 
an  action  of  both  kinds.  An  attack  upon  a  thing  may  also  be  an 
indirect  attack  upon  the  owner  of  that  thing,  or  some  other  individual 
who  is  immediately  connected  with  it.  Thus  to  impute  that  the  goods 
which  the  plaintiff  sells  or  manufactures  are  to  his  knowledge  worthless 
or  adulterated,  is  a  distinct  charge  against  the  plaintiff  of  fraud  and 
dishonesty  in  his  trade  {Hatchard  v.  M^ge,  supra ;  Linotype  Co.,  Ltd.  v. 
British  Empire,  etc.,  Co.,  1899,  81  L.  T.  331 ;  15  T.  L.  R.  524).  In  a  proper 
case  the  plaintiff  may  recover  not  only  damages,  but  also  an  injunction. 
It  is  seldom,  however,  that  he  can  obtain  an  interim  injunction. 

There  has  been  considerable  doubt  as  to  the  precise  degree  of  malice 
necessary  to  sustain  an  action  for  words  causing  damage ;  but  the  law 
on  the  point  seems  now  to  be  fairly  well  settled.  It  is  not  necessary 
for  the  plaintiff  to  prove  (unless  the  occasion  be  privileged,  when  he 
must,  of  course,  show  express  malice)  that  the  defendant  desired  and 
intended  to  inflict  loss  on  the  plaintiff,  or  that  he  was  recklessly 
indifferent  whether  loss  would  follow  or  not.  The  Court  held  in 
Western  Counties  Manure  Co.  v.  Lawes'  Chemical  Manure  Co.,  1874,  L.  R. 
9  Ex.  218,  that  it  was  sufficient  if  the  words  were  published  "  without 
lawful  occasion."  And  now,  anything  will  be  evidence  of  malice  which 
may  reasonably  lead  the  jury  to  infer  that  the  words  were  published 
without  "justification"  or  without  "just  cause  or  excuse"  (Quinn  v. 
Leathern,  [1901]  A.  C.  495  ;  Giblan  v.  National  Amalgamated,  etc.,  [1903] 
2  K.  B.  600;  South  Wales  Miners'  Federation  v.  Glamorgan  Coal  Co., 
[1905]  A.  C.  239).  "The  jury  may  infer  malice  from  the  absence  of 
probable  cause ;  but  they  are  not  bound  to  do  so.  The  want  of  probable 
cause  does  not  necessarily  lead  to  an  inference  of  malice ;  neither  does 
the  existence  of  probable  cause  afford  any  answer  to  the  action  "  (per 
Maule,  J.,  in  Fater  v.  Baker,  1847, 3  C.  B.,  at  p.  868).  The  mere  fact  that 
the  plaintiff  and  the  defendant  are  rivals  in  the  same  line  of  business 
is  by  itself  no  evidence  of  malice;  indeed,  it  rather  tends  to  negative 
malice,  as  it  renders  it  probable  that  the  words  were  published  with  the 
object  of  promoting  the  defendant's  own  trade  and  not  of  injuring  the 
plaintiff  {Mogul  Steamship  Co.  v.  McGregor,  [1892]  A.  C.  25 ;  Allen  v. 
Flood,  [1898]  A.  C.  1).  "  It  was  not  malice  if  the  object  of  the  writer 
was  to  push  his  own  business,  though  at  the  same  time  it  might 
incidentally  injure  another  person's  business.  .  .  .  The  mere  fact  that 
it  would  injure  another  person's  business  was  no  evidence  of  malice " 
{per  Collins,  M.R.,  in  Dunlop  Pneumatic  Tyre  Co.,  Ltd.  v.  Maison  Talbot 
and  Others,  1904,  20  T.  L.  R.,  at  p.  581 ;  and  see  White  v.  Mellin,  [1895] 
A,  C,  at  p.  164). 

Actions  of  this  kind  may  be  grouped  under  three  heads — 
I.  Slander  of  title. 
II.  Words    which    disparage   the  goods  manufactured  or  sold  by 
another. 

III.  Other  words  which  have  occasioned  loss  to  the  plaintiff. 
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I.  Slander  of  Title. 


This  term  is  usually  employed  to  include  all  statements,  whether 
written  or  spoken,  which  impeach  a  man's  title  to  any  property.  Such 
words  clearly  do  not  affect  his  reputation ;  for  his  character  would 
stand  equally  high  whether  he  owned  that  property  or  not.  Whenever 
the  plaintiff  possesses  property,  and  anyone  maliciously  comes  forward 
and  falsely  denies  or  impugns  the  plaintiffs  title  to  it,  an  action  lies 
to  recover  any  damage  thereby  caused  to  the  plaintiff.  It  makes  no 
difference  whether  the  defendant's  words  be  spoken,  or  written,  or 
printed,  save  as  affecting  the  amount  of  damages.  The  property  may 
be  either  real  or  personal;  and  the  plaintiffs  estate  or  interest  in  it 
may  be  either  in  possession  or  reversion.  It  need  not  be  even  a  vested 
interest,  so  long  as  it  is  anything  that  is  saleable  or  that  has  a  market 
value. 

The  words  must  be  false ;  if  there  be  such  a  flaw  in  the  plaintiffs 
title  as  the  defendant  asserts,  no  action  lies.  Next,  the  statement  must 
be  "  malicious ; "  if  it  be  made  in  the  honest  assertion  of  the  defendant's 
own  right,  real  or  supposed,  to  the  property,  no  action  lies.  But  when- 
ever a  man  unnecessarily  intermeddles  in  the  affairs  of  others  with 
which  he  has  no  concern,  such  officious  interference  will  be  deemed 
malicious,  and  he  will  be  liable,  if  damage  follow.  Lastly,  special 
damage  must  be  proved,  and  shown  to  have  arisen  from  the 
defendant's  words.  And  for  this  purpose  it  is  generally  necessary  for 
the  plaintiff  to  prove  that  he  was  in  the  act  of  letting  or  selling  his 
property,  and  that  the  defendant  by  his  words  prevented  an  intending 
tenant  or  purchaser  from  taking  a  lease  or  completing  the  purchase. 
The  special  damage  must  always  be  such  as  naturally  or  reasonably 
arises  from  the  use  of  the  words  (Haddon  v.  LoU,  1853,  15  C.  B.  N.  S. 
411;  24  L.  J.  C.  P.  49). 

But  a  man  may  always  assert  any  right  of  his  own  or  of  his  master 
or  client  which  at  the  time  he  honestly  believes  to  exist  (Pater  v.  Baker, 
1847,  3  C.  B.  831 ;  Steward  v.  Tourig,  1870,  L.  R  5  C.  P.  122 ;  Baker  v. 
Carrick,  [1894]  1  Q.  B.  838 ;  Dunlop  Pneumatic  Tyre  Co.,  Ltd.  v.  Maison 
Talbot  and  Others,  1904,  20  T.  L.  K.  579).  Hence,  whenever  a  man 
claims  a  right  or  title  in  himself,  it  is  not  enough  for  the  plaintiff  to 
prove  that  he  had  no  such  right ;  he  must  also  attempt  to  show  that 
the  defendant  could  not  honestly  have  believed  in  the  existence  of  the 
right  he  claimed,  or  at  least  that  he  had  no  reasonable  or  probable 
cause  for  so  believing  (Smith  v.  Spooner,  1810,  3  Taun.  246 ;  12  K.  E. 
645).  If  there  appear  no  reasonable  or  probable  cause  for  his  claim 
of  title,  still  the  jury  are  not  bound  to  find  malice;  the  defendant 
may  have  acted  stupidly,  yet  from  an  innocent  motive.  But  if  he 
knew  at  the  time  that  his  claim  was  groundless,  the  jury  will  rightly 
deem  his  interference  malicious  (Atkim  v.  Perrin,  1862,  3  F.  &  F. 
179). 


II.  Words  which  Disparage  the  Goods  Manufactured  or  Sold 

BY  Another. 

Bramwell,  B.,  in  Western  Counties  Manure  Co.  v.  Lawes'  Chemical 
Manure  Co.,  1874,  L,  R  9  Ex.,  at  p.  222,  lays  down  "  the  general  principle," 
that  "  an  untrue  statement,  disparaging  a  man's  goods,  published  without 
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• 
lawful  occasion,  and  causing  him  special  damage,  is  actionable."  But 
this  proposition  is  too  wide.  Not  every  such  statement  is  actionable. 
A  man  may  always  puff  his  own  goods.  He  may  even  name  his  rivals 
in  the  trade,  compare  his  goods  with  theirs,  and  assert  that  his  own 
goods  are  better  than  theirs,  either  generally  or  in  some  particular  respect. 
No  action  will  lie  for  such  expressions  of  opinion  so  long  as  the  defendant 
asserts  no  fact  about  his  rivals'  goods.  But  if  a  man,  after  lauding  his 
own  goods  and  expressing  his  opinion  that  they  are  superior  to  the 
goods  manufactured  by  others,  goes  on  to  make  assertions  of  fact  about 
his  rivals'  goods  which  he  cannot  prove  to  be  true,  such  disparagement 
will  give  rise  to  an  action  on  the  case,  provided  the  words  be  published 
without  just  cause  or  occasion,  and  special  damage  ensue,  e.g.  if  he 
asserted  falsely  that  the  plaintiffs  goods  contained  harmful  ingredients. 
See  Harman  v.  Delany,  1731,  2  Str.  898 ;  Evans  v.  Harlow,  1844,  5  Q.  B. 
624;  Young  v.  Macrae,  1862,  2  B.  &  S.  264;  32  L.  J.  Q.  B.  6  ;  White  v. 
Mellin,  [18'95]  A.  C.  154;  Hubhuck  v.  Wilkinson,  [1899]  1  Q.  B.  86; 
Alcott  V.  Millar's  Karri  and  Jar  rah  Forests,  Ltd.,  and  Another,  1904, 
21  T.  L.  E.  30 ;  Lyne  v.  Mcholls,  1906,  23  T.  L.  E.  86 ;  and  the  discussion 
of  the  cases  in  Odgers  on  Libel  and  Slander,  4th  ed.,  pp.  85-87. 

The  special  damage  must  of  course  be  the  necessary  or  natural  con- 
sequence of  the  defendant's  words;  and  this  implies  that  the  words 
must  be  such  as  are  capable  of  injuring  the  plaintiff  in  his  business. 
"Every  extravagant  phrase  used  by  a  tradesman  in  commendation  of 
his  own  goods  may  be  an  implied  disparagement  of  the  goods  of  all 
others  in  the  same  trade,  it  may  attract  customers  to  him  and  diminish 
the  business  of  others  who  sell  as  good  and  even  better  articles  at  the 
same  price;  but  that  is  a  disparagement  of  which  the  law  takes  no 
cognisance "  {per  Lord  Watson,  in  White  v.  Mellin,  [1895]  A.  C,  at  p. 
167).  Competition  between  rival  traders  is  allowed  to  any  extent,  so 
long  as  only  lawful  means  are  resorted  to.  But  force  and  violence 
must  not  be  used,  nor  threats  nor  imputations  of  fraud  or  dishonesty. 
There  is  nothing  illegal  or  actionable  in  a  man  puffing  his  own  goods  so 
long  as  the  advertisement  is  published  honestly  to  sell  the  advertiser's 
own  goods,  and  not  maliciously  with  the  intention  of  injuring  the 
plaintiff  (J/o^'mZ  Steamship  Co.  v.  McGregor,  Gow,  &  Co.,  [1892]  A.  C.  25). 
Thus  it  is  not  actionable  for  a  dealer  in  pianos  to  advertise  that  he  is 
selling  pianos  manufactured  by  the  plaintiff  at  a  price  which  is  really 
below  cost  price ;  for  a  dealer  may  offer  the  goods  which  he  has  in  stock 
for  sale  at  whatever  price  he  pleases,  and  the  Court  will  not  inquire 
into  his  motives  for  selling  them  so  cheaply  {Ajello  v.  Worsley,  [1898] 
1  Ch.  274). 

III.  Other  Words  which  have  Occasioned  Loss  to  the 

Plaintiff. 

There  are  many  cases  in  which  words  may  produce  damage  to  the 
plaintiff  in  his  business  without  in  any  way  affecting  either  his  personal 
or  his  professional  reputation,  or  impeaching  his  title  to  any  land  or 
thing,  or  disparaging  the  goods  which  he  manufactures  or  sells.  Any 
statement,  whether  written  or  spoken,  which  is  clearly  calculated  to 
injure  the  plaintiff  in  his  business,  and  which  has  in  fact  injured  his 
business  and  caused  him  pecuniary  loss,  may  be  ground  for  an  action 
for  damages.  Such  a  statement  may  assert  that  the  goods  which  the 
plaintiff  offers  for  sale  are  not  what  he  represents  them  to  be,  or  that 
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they  are  an  infringement  of  somebody's  patent  or  copyright ;  or  it  may 
urge  or  warn  people  not  to  deal  with  the  plaintiff,  or  not  to  pay  him 
money  due  to  him,  or  to  bring  actions  against  him ;  or  assert  that  he 
has  given  up  business  {Ratdiffe  v.  Evans,  [1892]  2  Q.  B.  524).  If  any 
such  words  be  spoken  falsely  and  without  reasonable  cause,  and  have 
in  fact  injured  the  plaintiff  in  his  trade,  they  will  be  actionable. 

The  plaintiff's  business  may  also  be  injured  by  the  defendant  issuing 
circulars  or  other  notices  warning  the  plaintiff's  customers  or  the  public 
generally  not  to  buy  his  goods  on  the  ground  that  they  are  infringe- 
ments of  a  patent  of  the  defendant's.  As  to  the  position  of  a  patentee 
who  has  issued  such  circulars  or  notices,  see  sec.  36  of  the  Patents  and 
Designs  Act,  1907,  7  Edw.  vii.  c.  29,  formerly  sec.  32  of  the  Patents, 
Designs,  and  Trade  Marks  Act,  1883,  46  &  47  Vict.  c.  57,  and  Patents, 
Vol.  X.  p.  615. 

There  are  also  words  which  do  not  affect  a  man's  reputation,  pro- 
fession, or  trade,  but  which  nevertheless  may  cause  him  special  damage. 
It  is  submitted  that  if  such  words  are  written  or  spoken  by  the  de- 
fendant with  the  malicious  intention  of  injuring  the  plaintiff,  and  the 
contemplated  injury  follows  as  the  direct  result  of  the  defendant's 
words,  an  action  on  the  case  will  lie  whatever  be  the  nature  of  the 
words  which  the  defendant  employed.  It  may  be  contended  that  an 
action  on  the  case  will  also  lie  for  such  words  if  written  or  spoken 
without  lawful  occasion,  provided  it  can  be  shown  that  the  damage  is  the 
natural  and  necessary  consequence  of  the  defendant's  words,  although 
the  defendant  never  designed  or  intended  such  a  result ;  but  the  decisions 
have  not  yet  gone  quite  so  far  as  this.  See  Green  v.  Button,  1835,  2  Or. 
M.  &  E.  707 ;  Barley  v.  Walford,  1846,  9  Q.  B.  197 ;  15  L.  J.  Q.  B.  369 ; 
Dixon  V.  Holden,  1869,  L.  R.  7  Eq.  492;  Biding  v.  Smith,  1876, 
1  Ex.  D.,  at  pp.  94,  96 ;  Green  v.  Archer,  1891,  7  T.  L.  R.  542 ;  Mwton  v. 
Amalgamated  Musicians'  Union,  1896,  12  T.  L.  R.  623 ;  Wilkinson  v. 
Downton,  [1897]  2  Q.  B.  57 ;  Leathern  v.  Craig  and  Others,  [1899]  2  Ir.  R. 
667. 

Workhouses,— See  Poor  Law. 

Working  Classes.— See  Artizans. 

Workshops. — See  Factories  and  Workshops. 

Worship. — In  the  Anglican  marriage  service — e.g.  "with  my 
body  I  thee  worship" — the  word  "worship"  means  to  "honour,"  in 
which  sense  the  word  is  used  as  the  title  of  magistrates.  The  same 
idea  is  also  conveyed  in  the  epithet  "  worshipful "  as  applied  to  com- 
panies. 

[Authority. — Stroud,  Jud.  Diet.'] 

Worth. — See  Will,  Judicial  Glossary.  ^ 

Worthing  ;  Worthies. — A  worthing  (or  worthine)  of  land 
(see  Wort  or  Worth,  infra)  is  a  quantity  of  land  so  called  in  the  manor 
of  Kingsland  in  the  county  of  Hereford — the  tenants  of  which  are  called 
"  worthies  "  (Tomlins,  Law  Did.). 

Wort    or   Worth  (Saxon,  weorth), — A  curtilage   or  country     ' 
farm. 
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Would. — This  word  has  been  judicially  construed  to  mean  "  will " 
and  also  "  wish  "  in  the  following  connections : — 

1.  In  a  forfeiture  clause  attached  to  a  gift,  whereby  the  interest  is  to  be 
forfeited  by  the  beneficiary  if  he  shall  "do  or  suffer  anything  whereby  the 
income,  if  payable  to  him  absolutely,  would  become  vested  in  any  other  per- 
son " — the  word  "  would  "  was  held  to  mean  "  will,"  i.e.  will  in  fact  become 
vested,  etc. ;  so  that  if  the  beneficiary  files  a  bankruptcy  petition,  or  makes 
a  composition  deed  with  his  creditors,  there  will  be  no  forfeiture,  as  neither 
of  these  acts  will  ipso  facto  cause  the  interest  to  be  vested  in  some  other  per- 
son. It  may  lead  to  that  result ;  and  therefore  if  the  words  had  been  "  may 
become  vested,"  there  would  semble  be  a  forfeiture  (see  per  Cave,  J.,  Ex  parte 
Dawes,  In  re  Mom,  1886,  17  Q.  B.  D.  282). 

2.  Where  a  person  had  a  power  of  appointment  by  writing  over  a  life 
policy,  he  wrote  the  following  memorandum,  "  the  money  from  the  insurance 
office  I  would  have  equally  divided  between  my  daughters  "  :  Held  that  the 
words  would  have  were  equivalent  to  wish  to  have,  and  therefore  were  a  good 
execution  of  the  power  (Proby  v.  Lander,  1860,  30  L.  J.  Ch.  593). 

[Authority. — Stroud,  Jud.  Diet.'] 

Wounding'. — l.  As  to  civil  liability  for  wounding,  see  Tees- 
pass  TO  THE  PEKSON. 

2.  As  to  criminal  liabihty,  see  Assault  ;  Battery  ;  Bodily  Harm  ; 
Manslaughter;  Murder. 

Wrappers.— See  Jay  v.  Ladler,  1888,  40  Ch.  D.  649. 

Wreck. — The  word  "wreck"  means  a  part  of  a  ship  cast  upon 
the  land  {Sir  Henry  Constable's  Case,  1599,  5  Co.  Kep.  106a).  In  the 
M.  S.  A.  (1894),  however  (which  governs  the  subject  for  most  purposes), 
the  term  includes  jetsam,  flotsam  {q.v.),  lagan,  and  derelict  {q.v!)  found  in 
or  on  the  shores  of  the  sea  or  any  tidal  water  (s.  510) ;  but  it  does  not 
cover  a  barge  adrift  in  the  Thames  {The  Zeta,  1875,  L.  E.  4  Ad.  &  Ec. 
460),  nor  a  raft  of  timber  {Palmer  v.  Rouse,  1858,  3  H.  &  N.  505). 

The  statutory  law  indicates  upon  its  face  the  struggle  which  for 
centuries  has  been  carried  on  in  the  Courts  and  the  legislature  between 
the  finders  and  the  Crown  on  the  one  side  and  the  owners  of  wrecked 
ships  and  goods  on  the  other  for  the  right  to  the  property  in  the  wreck. 
At  the  present  day  it  seems  to  be  elementary  justice  that  shipwreck 
and  sea  casualties  can  have  no  effect  in  altering  the  property  in  ships 
and  goods  involved  in  them,  but  this  was  not  the  common  law  of 
England ;  and  the  existing  law  has  been  arrived  at  only  gradually  and 
by  the  direct  interference  of  the  legislature.  So  lately  as  1771  it 
was  contended  that  the  property  in  wrecked  goods  was  lost  to  the 
owner  if  no  living  thing  escaped  from  the  wreck,  and  it  required 
a  decision  of  the  House  of  Lords  {Hamilton  v.  Davis,  5  Burr.  2732)  to 
establish  the  contrary.  At  the  time  of  the  Conquest,  and  previously, 
wreck,  at  least  where  the  owner  perished,  and  probably  in  all  cases 
where  it  came  ashore,  belonged  to  the  Crown.  Henry  I.  and  Henry  ii. 
are  said  to  have  mitigated  the  severity  of  this  law,  and  there  is  evidence 
that  in  1227  wreck  was  restored  to  its  owner  by  Henry  in.  (CI.  11 
Hen.  III.  m.  7).  This  king  (Chart.  Roll.  20  Hen.  iii.  m.  4)  and  before 
him  Richard  l.  (Vascon  Roll.  43  Ed.  in.  m  8,  inspeximus)  promulgated 
ordinances  declaring  that,  if  the  owner  of  wreck  perished  leaving  near 
VOL.  XIV.  53 
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relatives,  the  relatives  should  have  the  wreck,  and  by  3  Ed.  i,  c.  4. 
(1275),  it  was  enacted  that  the  owner  should  have  his  wreck  provided  he 
made  his  claim  within  a  year  and  a  day ;  and  in  1353  there  was  a  similar 
enactment  (27  Ed.  ill.  st.  2).  This  legislation  indicates  the  previous 
state  of  the  law,  and  it  is  probable  that,  notwithstanding  alterations  in 
the  law,  the  cases  in  which  wrecked  goods  were  restored  to  their  owners 
were  few  in  comparison  with  those  in  which  wrecks  were  seized  and 
plundered  by  the  "sea-coasters."  The  Act  of  1353  deals  only  with 
wreck  that  comes  ashore,  and  the  law  as  to  unclaimed  wreck  picked  up 
at  sea  beyond  territorial  waters  is  still  open  to  question ;  according  to 
early  authorities  (Bracton,  Coke,  Hale),  it  formerly  belonged  to  the 
finders.  As  to  unclaimed  seashore  wreck,  the  question  of  ownership  at 
the  present  day  is  complicated  by  the  numerous  grants  of  wreck  which 
have  from  very  early  times  been  made  by  the  Crown  to  owners  and 
grantees  of  lands  adjoining  the  sea.  The  charters  of  the  Cinque  Ports 
and  of  some  other  port  towns  contain  grants  of  wreck,  the  effect  of 
which  is  not  altogether  clear;  it  would  seem  that  under  these  grants  wreck 
found  upon  foreshores  owned  by  the  towns,  and  perhaps  wreck  brought 
into  the  ports  from  the  sea,  was  in  practice  divided  between  the  towns 
and  the  finders.  The  M.  S.  A.,  1894,  contains  no  express  provision 
for  sunken  wreck  recovered  from  the  sea-bottom ;  in  the  past  the  Crown 
has  occasionally  granted  to  individuals  the  right  to  "  fish  for "  and 
recover  sunken  wreck,  upon  the  terms  that  the  salvor  should  account  to 
the  Crown  for  a  share  of  the  proceeds ;  and  these  grants  were  not  always 
confined  to  British  territorial  waters.  At  the  present  day  the  right  to 
seashore  wreck,  whether  vested  in  the  Crown  or  in  the  landowner,  is 
seldom  of  pecuniary  value,  but  indirectly  it  may  be  of  great  importance 
as  evidence  against  the  Crown  of  the  landowner's  title  to  the  foreshore. 
An  Act  of  1808  (48  Geo.  iii.  c.  48),  which  made  provision  for  the  burial 
of  bodies  washed  ashore,  expressly  preserves  the  rights  of  the  landowner 
in  so  far  as  his  dealing  with  such  "  dead  wreck  "  may  supply  evidence 
of  his  title  to  wreck  and  foreshore.  Much  of  the  early  law  and  practice 
as  to  wreck  is  to  be  found  in  the  records  of  the  High  Court  of  Admiralty. 
Soon  after  the  institution  of  the  office  of  Lord  High  Admiral  at  the 
beginning  of  the  fifteenth  century  it  became  usual  to  include  in  his 
patent  a  grant  of  wreck,  and  notwithstanding  enactments  to  the  con- 
trary, the  Lord  Admiral  assumed  and  for  three  centuries  exercised  a 
jurisdiction  over  wreck  and  salvors  and  plunderers  of  wreck.  In  the 
sixteenth  century  officers  were  appointed  by  him  to  exercise  in  the  sea- 
board counties  Admiralty  jurisdiction  in  matters  which,  owing  to  dis- 
tance from  London  and  difficulties  of  communication,  neither  he  nor  his 
judge  in  London  could  properly  attend  to.  A  principal  part  of  the 
duties  of  these  officers,  styled  Vice-Admirals  (see  Vice-Admiralty) 
was  the  collection  of  the  Lord  Admiral's  perquisites  in  the  matter  of 
wreck — in  later  days  called  Admiralty  Droits.  The  last  Lord  Admiral 
who  beneficially  enjoyed  wreck  and  droits  was  Charles,  Duke  of  Bucking- 
ham, in  the  reign  of  Charles  i.  After  his  death  the  proceeds  of  wreck 
and  droits  formed  part  of  the  Crown  revenues  until  1831,  when  by 
1  Will.  IV.  c.  25,  s.  12,  they  were  transferred  to  the  Consolidated  Fund. 
The  patent  of  Prince  George  of  Denmark,  Queen  Anne's  Lord  High 
Admiral,  contains  a  grant  of  wreck,  but  by  a  collateral  agreement  it  was 
arranged  that  the  proceeds  should  be  enjoyed  by  the  Crown.  The 
patent  rolls  of  the  fourteenth  and  fifteenth  centuries  contain  many 
commissions,  issued  at  the  instance  of  foreign  and  English  owners  of 
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wrecked  ships,  empowering  the  commissioners  to  recover  the  goods  from 
plunderers  of  wreck  and  to  punish  the  plunderers.  When  the  High  Court 
of  Admiralty  got  into  working  order  these  commissions  were  issued 
by  the  Lord  Admiral  and  his  judge,  and  the  Vice-Admirals  of  the 
coast  were  empowered  by  their  patents  to  act  as  standing  commissioners 
in  case  of  wrecks  occurring  within  their  jurisdictions.  These  duties 
were  discharged  by  the  Vice-Admirals  as  lately  as  1846,  but  in  that 
year  an  Act  (9  &  10  Vict.  c.  99)  was  passed  forbidding  them  to  meddle 
with  wreck,  and  at  the  present  day  the  law  on  the  subject  is  contained 
in  the  M.  S.  Act,  1894,  the  principal  provisions  of  which  are  as 
follows : — 

Where  a  vessel,  British  or  foreign,  is  in  distress  on  or  near  the  coasts 
of  the  United  Kingdom,  or  any  tidal  water  within  the  limits  of  the 
United  Kingdom,  and  this  appears  to  be  restricted  to  the  territorial 
limits  {The  Fulham,  [1898]  P.  206 ;  [1899]  P.  251),  the  receiver  of  wreck 
for  the  district  must  proceed  there,  take  command  of  all  present,  and 
assign  such  duties  and  give  such  directions  as  he  thinks  fit  in  order  to 
preserve  the  vessel  and  the  lives  on  board,  and  the  cargo  and  apparel  of 
the  vessel.  He  may  require  persons  to  help  him,  including  the  master 
or  person  in  charge  of  a  vessel  near  at  hand,  and  demand  the  use  of  any 
waggon,  cart,  or  horses  near  at  hand,  under  penalty  (ss.  511,  512).  In 
order  to  render  assistance  to  a  wrecked  ship,  all  persons  may  pass,  with 
or  without  carriages  or  horses,  over  any  adjoining  lands  without  inter- 
ruption from  the  owner,  and  deposit  thereon  anything  recovered  from 
the  ship ;  any  damage  so  sustained  by  an  owner  or  occupier  is  a  charge 
on  the  vessel,  cargo,  or  articles  in  respect  of  or  by  which  it  is  occasioned, 
and  the  amount  payable  therefor  is  recoverable  as  salvage  {q.v.)  under 
the  Act ;  and  penalties  are  imposed  on  any  owner  or  occupier  hindering 
the  exercise  of  the  above-mentioned  rights  (s.  513).  The  receiver  may 
suppress  plunder  and  disorder  by  force,  without  being  liable  to  any 
punishment  or  payment  of  damages  for  so  doing  (s.  514).  Where  a  ship 
wrecked  is  plundered,  damaged,  or  destroyed,  the  owner  of  the  vessel, 
cargo,  or  apparel  is  compensated  by  the  same  authority  as  if  the  damage 
were  an  injury  under  the  Riot  Damages  Act,  1886,  49  &  50  Vict.  c.  38 
{s.  515).  In  the  absence  of  a  receiver,  his  powers  may  be  exercised  by 
the  following  ofificers  or  persons  in  succession : — Chief  officers  of  customs, 
principal  coastguard  officers,  officers  of  Inland  Revenue,  sheriffs,  justices, 
naval  and  military  officers  on  full  pay ;  such  officer  acts  as  agent  for 
the  receiver,  and  puts  in  his  custody  the  salvage,  but  he  has  no  right  to 
any  fee,  and  is  not  excluded  from  his  right,  if  any,  to  salvage  (s.  516). 
Where  a  ship  is  in  distress  on  the  coast  of  the  United  Kingdom,  a 
receiver  of  wreck  or  a  wreck  commissioner,  at  the  request  of  the  Board 
of  Trade,  or,  in  their  absence,  a  justice,  may  hold  an  examination  on 
oath  of  all  persons  belonging  to  the  ship,  or  able  to  give  an  account 
thereof,  or  its  cargo  and  stores,  as  to  the  name  and  description  of  the 
ship,  the  master,  owners,  and  owners  of  cargo;  the  ports  to  and  from 
which  the  ship  was  bound,  the  occasion  of  her  distress,  the  services 
Tendered,  and  any  other  particulars  he  thinks  necessary ;  the  examina- 
tion is  taken  down  in  writing,  and  a  copy  of  it  sent  to  the  Board,  and 
a  copy  to  Lloyds  {q.v. ;  s.  517).  The  expenses  of  obtaining  depositions, 
reports,  and  returns  concerning  wreck  and  casualties  are  paid  out  of 
moneys  provided  by  Parliament  (M.  S.  A.,  1894,  s.  677  {g);  1898 
<M.  M.  F.),  s.  1  (1)  (6)). 

Where  any  wreck  is  found  in  the  limits  of  the  United  Kingdom,  or 
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found  outside  these  limits  and  brought  within  them,  the  finder,  if  it 
belongs  to  him,  must  give  notice  to  the  receiver ;  and  if  it  does  not,  he 
must,  except  for  reasonable  cause  (see  The  Glynoeron,  1905,  21  T.  L.  E. 
648  ;  The  Zeta,  ante,  on  the  corresponding  section  (450)  of  the  Act 
of  1884),  deliver  it  to  the  receiver,  under  penalty  (1894,  s.  518;  1906, 
8.  72) ;  and  a  penalty  is  imposed  on  anyone  taking  and  secreting  wreck 
at  the  time  of  the  casualty,  whether  it  belong  to  him  or  not,  and  the 
receiver  may  take  it  from  him  (s.  519).  A  receiver  taking  possession 
of  wreck  must  give  notice  thereof  in  the  nearest  custom  house,  with  its 
description ;  and  if  he  thinks  it  exceeds  £20  in  value,  he  must  send  a 
similar  description  to  Lloyds  (s.  520).  The  owner  of  any  wreck  in  the 
hands  of  the  receiver  must  establish  his  claim  to  it  within  a  year  from 
the  time  that  it  came  into  the  receiver's  possession,  and  on  doing  so, 
and  paying  the  fees,  salvage,  and  expenses  due,  may  have  it  or  its 
proceeds  delivered  up  to  him.  In  case  of  any  wreck  of  a  foreign  ship 
which  is  found  near  the  coast  of  the  United  Kingdom,  or  is  brought  into 
its  ports,  the  consul  of  the  country  to  which  the  ship  belongs  is  deemed 
to  be  the  agent  for  the  owner  (s.  521).  A  receiver  may  in  certain  cases 
sell  the  wreck  immediately,  and  hold  the  proceeds  (s.  522). 

If  no  claim  is  made  to  wreck  found  in  a  place  where  the  Crown  has 
not  granted  rights  of  wreck  to  any  person,  it  belongs  to  the  Crown ;  if 
it  is  found  in  such  a  place,  notice  must  be  given  to  the  persons  entitled 
— admirals,  vice-admirals,  lords  of  manors — if  they  have  previously 
proved  to  the  receiver  their  title  (s.  524;  and  see  Admiral;  Vice- 
Admiralty).  Where  no  owner  establishes  a  claim  to  any  wreck  found 
in  the  United  Kingdom,  and  in  the  possession  of  a  receiver,  within  a 
year,  {a)  if  the  wreck  is  claimed  by  any  of  the  above  persons,  it  is 
delivered  to  him  after  payment  of  fees,  costs,  salvage,  and  expenses; 
(b)  if  it  is  not  so  claimed,  the  receiver  sells  it,  and,  after  satisfying  the 
expenses  and  salvage,  pays  the  proceeds,  for  the  benefit  of  the  Crown, 
either  to  the  revenue  of  the  Duchy  of  Lancaster  or  that  of  the  Duchy  of 
Cornwall,  if  theyclaim  it;  otherwise  to  the  Exchequer  during  His  Majesty's 
life,  and  after  his  death  to  his  heirs  and  successors  (s.525;  M.S.  A.(M.M.F.), 
1898,  61  &  62  Vict.  c.  44,  s.  1  (1)  {a) ;  see  vol.  ix.  191).  Any  dispute  as 
to  the  title  to  unclaimed  wreck  is  determined  summarily  in  the  same  way 
as  a  dispute  as  to  salvage ;  but  any  party  dissatisfied  therewith  may, 
within  three  months  after  the  expiration  of  a  year,  proceed  in  a  com- 
petent Court  to  establish  his  title ;  and  delivery  of  unclaimed  wreck  by 
a  receiver  does  not  prejudice  the  title  thereto  (ss.  526,  527).  The  Board 
of  Trade  may  buy  rights  of  wreck  (s.  528).  No  admiral,  vice-admiral, 
or  any  other  person  exercising  Admiralty  jurisdiction,  may,  as  such, 
interfere  with  any  wreck,  except  as  allowed  by  the  Act  (s.  529). 

Eor  removal  of  wrecks,  see  Harbours  ;  Lighthouse. 

The  offence  of  taking  wreck  to  a  foreign  port  is  a  felony  (s.  535) ;  and 
interfering  with  a  wrecked  vessel  or  wreck  is  punishable  with  a  fine 
(s.  536).  Where  a  receiver  suspects  that  wreck  is  concealed  by  some 
person,  he  may  apply  to  a  justice  for  a  search  warrant,  and  under  it  the 
receiver  may  enter  any  house,  place,  or  vessel,  and  search  for,  seize,  and 
detain  any  wreck  he  finds  (s,  537). 

For  the  reward  for  saving  wreck,  see  Coastguard  ;  Salvage. 

Eeceivers  of  wrecks  are  appointed  by  the  Board  of  Trade,  which  has 
the  general  superintendence  throughout  the  United  Kingdom  of  all 
matters  relating  to  wreck,  and  they  may  be  officers  of  customs,  or  the 
coastguard,  or  inland  revenue,  or  any  other  persons  (s.  566);  and  they 
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receive  fees  specified  by  the  Act  for  their  duties  (s.  567),  which  are  paid 
to  the  Exchequer  (M.  S.  A.,  1894,  s.  676  {h) ;  1898  (M.  M.  F.),  s.  1  (1)  {a)\ 
and  expenses  incurred  in  connection  with  their  duties  are  paid  out 
of  moneys  provided  by  Parliament  (M.  S.  A.,  1894,  s.  677  Qi);  1898 
(M.  M.  F.),  s.  1  (1)  (&)). 

Wreck  pays  the  same  duties,  if  foreign  goods  coming  into  the  United 
Kingdom  or  Isle  of  Man,  as  they  would  have  paid  if  they  had  been 
imported ;  and  all  wrecked  goods  may  be  allowed  by  the  Commissioners 
of  Customs  and  Inland  Eevenue  to  be  forwarded  to  the  port  of  the  ship's 
original  destination,  whether  it  was  their  outward  or  homeward  voyage, 
on  due  security  being  taken  for  the  protection  of  the  revenue  (s.  569). 

There  are  also  wreck  commissioners,  whose  number  may  not  exceed 
three  at  one  time,  and  are  appointed  by  the  Lord  Chancellor  (s.  477), 
who  may  hold  investigations  into  shipping  casualties  {q.v. ;  s.  466),  may 
be  judges  of  Courts  of  Survey  (ss.  487,  491 ;  and  see  Survey,  Courts 
of),  and  may  take  examinations  in  respect  of  ships  in  distress  (see 
above;  s.  517),  but  they  seldom  or  never  have  to  deal  with  wreck  as 
such.  Colonial  Courts  may  be  authorised  by  the  legislatures  of  British 
possessions  to  inquire  into  shipwrecks  (s.  478). 

Writ,  Charging  Land.— See  Land  Charges. 

Writ,   Execution  by.— See  Execution,  Vol.  V.,  at  p.  479. 

Writing. — See  Will,  Judicial  Glossary. 

Writ  of  Error. — See  Error,  Writ  of. 

Writ  of  Summons.— This  term  (Latin,  hreve)  is  used  to 
denote  the  judicial  process  by  which  anyone  is  summoned  before  a 
Court  of  justice.  Every  action  in  the  High  Court,  formerly  commenced 
by  writ  at  common  law,  or  by  bill  or  information  in  chancery,  or  by  a 
cause  in  admiralty  or  citation  in  probate,  is  now  commenced  by  writ  of 
summons  (K.  S.  C.  1883,  Order  1,  r.  1 ;  Order  2,  r.  1).  An  originating 
summons,  however,  though  for  some  purposes  an  action,  is  not  a  writ 
of  summons  within  Order  2,  r.  1,  and  no  order  to  serve  it  out  of  the 
jurisdiction  can  be  granted  {In  re  Busfleld,  1886,  32  Ch.  D.  123). 

Writs  of  summons  are  issuable  either  in  London  or  (though  not  in 
probate  cases)  in  a  district  registry  (Order  5,  r.  1).  They  run  in  name 
of  the  Lord  Chancellor,  and  bear  date  on  the  day  when  issued  (Order  2, 
r.  8) ;  they  must  also  specify  the  Division  to  which  the  action  is  assigned 
(Order  5,  r.  5).  Both  plaintiffs  and  defendant's  names  appear  on  a 
writ  of  summons,  and  in  form  it  is  addressed  to  the  latter,  commanding 
him  to  appear  within  eight  days  after  service. 

The  different  kinds  of  writs  of  summons  are,  a  writ  with  a  general 
indorsement,  a  specially  indorsed  writ,  a  writ  for  trial  without  pleadings, 
a  writ  to  be  served  out  of  the  jurisdiction,  and  concurrent  writs.  All 
must  be  indorsed  with  short  particulars  of  the  plaintiffs'  claims,  the 
plaintiffs'  residential  addresses,  and  the  names  and  addresses  of  the 
solicitors  issuing  the  writs,  together  with  addresses  for  service,  which,  if 
the  writs  are  issued  from  London,  must  be  within  three  miles  of  the 
principal  entrance  of  the  central  hall  of  the  Eoyal  Courts  of  Justice,  or, 
if  they  are  issued  from  a  district  registry,  then  within  the  district, 
(Order  4).     If  a  plaintiff  sues  or  a  defendant  is  sued  in  a  representative 
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capacity,  that  must  also  appear  from  the  indorsement  (Order  3,  r.  4). 
If  the  writ  is  for  a  hquidated  demand  only,  the  indorsement  must 
include  a  claim  in  special  form  for  the  amount  claimed  for  costs,  accom- 
panied by  a  notice  to  the  effect  that  upon  payment  of  these  sums 
within  four  days  after  service  further  proceedings  will  be  stayed 
(Order  3,  r.  7). 

If  the  plaintiff  is  an  infant  or  person  of  unsound  mind  not  so  found, 
he  can  only  sue  by  a  next  friend,  whose  authority  must  be  filed  on 
issuing  the  writ.  If  he  is  a  lunatic  so  found,  he  sues  by  his  committee 
duly  appointed  by  order. 

Where  a  writ  has  been  lost,  leave  may  be  given  for  a  correct  copy 
to  be  sealed  in  lieu  of  the  original  (Order  8,  r,  3).  This  rule  is,  how- 
ever, now  obsolete,  the  usual  course  being  to  issue  a  concurrent  writ 
(Order  6).  An  original  writ  only  remains  in  force  for  twelve  months 
(Order  8,  r.  1),  but  before  the  expiration  of  that  time  the  plaintiff  can 
apply  to  the  Court  or  a  judge  for  leave  to  renew  it,  when  it  may  be 
renewed  for  six  months,  and  so  from  time  to  time  {id.  ibid.).  Also,  a 
writ  may  be  amended  at  any  stage  of  the  proceedings  by  leave  of  the 
Court  or  a  judge  (Order  28,  rr.  1,  2). 

The  costs  of  prolix  writs  are  to  be  borne  by  the  party  using  the 
same  (Order  2,  r.  2).  The  proper  forms  to  be  followed  are  to  be  found 
in  Appendix  A,  part  i.  to  the  R.  S.  C.  1883  {cp.  Order  2,  r.  3). 

Every  writ  of  summons  must  be  sealed  by  the  proper  official,  and  is 
deemed  to  be  issued  when  so  sealed  (Order  5,  r.  11).  The  fee  on  sealing 
is  ten  shillings  (Order  as  to  Court  Fees,  1884).  When  a  writ  is  pre- 
sented for  sealing,  a  copy  must  be  left  with  the  official,  signed  by  the 
solicitor  leaving  the  same,  or  by  the  plaintiff  if  he  sues  in  person 
(Order  5,  r.  12).  The  official  then  files  the  copy,  entry  of  which  fact 
is  made  in  the  Cause  Book  (Order  5,  r.  13). 

See  Service  and  Delivery;  Summons;  Service  out  of  the 
Jurisdiction;  Substituted  Service;  Concurrent  Writs;  Special 
Indorsement. 

Wrong". — See  Negligence ;  Injuria;  Torts. 


Yacht. — See  Collisions  at  Sea;  Limitation  of  Liability. 

Yard  land  ;  Yarland.  —  A  yardland  {una  virgata  terrm) 
denotes  a  quantity  of  land  varying  in  different  parts  of  the  country 
from  10  to  30  acres  (Co.  Litt.  5a;  Shep.  Touch.,  93).  Elphinstone 
{Interpretation  of  Deeds)  is  of  opinion  that  the  quantity  was  from  30  to 
40  acres  (see  p.  567,  and  the  authorities  there  collected,  and  pp.  598, 
631).  According  to  the  same  author,  "Yoke"  is  used  for  "yardland" 
in  Kent  {ihid.,  p.  631). 

Yard  ;  Yards. — l.  As  a  description  of  a  piece  of  enclosed 
ground  attached  to  a  house.  In  Stone  v.  Commercial  Ely.  Co.,  1839, 
9  Sim.  621,  a  yard  with  a  deal  shed  and  two  buildings  with  sawpits 
was  held  not  to  be  a  yard  within  the  Commercial  Railway  Act. 

The  use  of  the  term  "  yards  "  among  general  words  in  a  conveyance 
or  lease,  will  pass  the  actual  soil  of  the  yards,  and  not  merely  the  right 
of  way  over  them  {Willis  v.  Watney,  1881,  51  L.  J.  Ch.  181). 

2.  As  a  measure.      For  the  meaning  of   "superficial  yard"  in  a 
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builders  contract,  see  Symonds  v.  Lloyd,  1859,  6  C.  B.  N.  S.  691.     See 
Stroud,  Jud.  Did. 

Year. — As  to  meaning  of  in  computation  of  time,  see  Time, 
Computation  of. 

Year- Books, — See  Law  Reporting. 

Yearling*. — A  bequest  of  "yearlings"  probably  means  tbose  of 
the  year  in  which  the  testator  dies,  and  not  those  of  the  previous  year 
when  the  will  was  made  (see  1  Jarm.,  5th  ed.,  p.  295,  note  (a).  See 
Stroud,  Jud.  Diet.). 

Year  to  Year.— See  Landlord  and  Tenant,  Vol.  VIL  p.  638; 
and  as  to  Years,  Estates  for,  p.  634 ;  and  Terms  of  Years. 

Yeomanry  Cavalry. — The  history  of  the  formation  of  corps 
of  volunteer  yeomanry  cavalry  is  practically  that  of  the  raising  of  corps 
of  volunteer  infantry  (see  Volunteers). 

In  1804  an  Act  to  consolidate  and  amend  the  provisions  of  several 
prior  Acts  relating  to  yeomanry  and  volunteers  was  passed  (44  Geo.  III. 
c.  54) ;  and  it  is  under  this  Act,  and  subsequent  Acts  amending  and 
modifying  it,  that  the  yeomanry  cavalry  corps  have  until  now  been 
raised. 

So  far  as  it  related  to  volunteer  infantry,  it  was  repealed  by  the 
Volunteers  Act,  1865,  26  &  27  Vict.  c.  65,  s.  51. 

By  sec.  3  of  the  Act  of  1804,  the  King  was  empowered  to  accept  the 
services  of  any  corps  of  yeomanry,  upon  and  under  such  rules  and  regula- 
tions as  should  be  made  thereafter ;  and,  by  sec.  4,  men  of  the  yeomanry, 
who  are  effective  members  of  their  corps,  are  exempt  from  service  in  the 
militia  (q.v.),  unless  this  privilege  was  waived  when  the  corps  was  formed 
(8.  4). 

Efficiency  used  to  be  acquired,  under  56  Geo.  m.  c.  39  (1816),  either 
by  training  for  six  days  in  the  whole,  or  five  successive  days  in  each 
year ;  but  by  the  Militia  and  Yeomanry  Act,  1901,  1  Edw.  vn.  c.  14, 
which  applied  the  enactments  relating  to  the  general  militia  to  all 
persons  who  joined  the  yeomanry  after  the  Act  was  passed,  they  were 
required  to  be  trained  for  not  less  than  fourteen  nor  more  than  eighteen 
days  in  every  year.  (See  also  the  Militia  and  Yeomanry  Act,  1902, 
2  Edw.  viL  c.  39.)  During  training  certain  allowances  and  daily  pay 
have  been  provided  by  the  regulations  made  under  the  Pensions  and 
Yeomanry  Pay  Act,  1884,  47  &  48  Vict.  c.  55.     See  Pay  and  Pensions. 

The  obligations  of  actual  military  service  as  to  men  enrolled  before 
August  13,  1888,  were  performed  under  sec.  22  of  44  Geo.  ill.  c.  54, 
which  has  been  repealed  as  to  men  enrolled  after  that  date.  In  the  case 
of  men  enrolled  after  the  above-mentioned  date,  the  National  Defence 
Act,  1888,  51  &  52  Vict.  c.  31,  s.  2,  provided  that  they  are  liable  to  be 
called  out  for  actual  military  service  whenever  an  order  for  the  embodi- 
ment of  the  militia  is  in  force;  and  the  provisions  relating  to  the 
embodying  and  disembodying  the  militia  apply  to  the  yeomanry  in  like 
manner,  in  regard  to  calling  out  for  actual  military  service  and  releasing 
therefrom,  as  they  do  to  the  militia  (q.v.). 

The  liability  to  service  extends  to  any  part  of  Great  Britain. 

In  respect  of  this  compulsory  service,  as  well  as  of  training,  pro- 
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visions  were  made  by  the  regulations  under  the  Pensions  and  Yeomanry 
Pay  Act,  1884 

By  sec.  175  of  the  Army  Act,  1881,  officers  of  the  yeomanry,  when- 
ever in  actual  command  of  men  who  are  subject  to  military  law,  or 
when  their  corps  is  on  actual  military  service,  or  whether  in  receipt  of 
pay  or  otherwise,  during  the  time  when,  with  their  own  consent,  they 
are  attached  to,  or  doing  duty  with,  any  body  of  troops  for  the  time 
being  subject  to  military  law,  whether  with  the  regular  or  auxiliary 
forces,  or  with  their  own  consent,  are  ordered  on  duty  by  the  military 
authorities. 

By  sec.  176,  all  non-commissioned  officers  and  men  are  subject  to 
military  law  when  they,  or  their  corps,  are  being  trained  or  exercised, 
either  alone  or  with  any  portion  of  the  regular  forces,  or  with  any  portion 
of  the  militia  when  subject  to  military  law ;  when  they  are  attached  to, 
or  otherwise  acting  as  part  of,  or  with,  any  regular  forces ;  when  their 
corps  is  on  actual  military  service ;  and  when  serving  in  aid  of  the  civil 
power.     (See,  further,  44  Geo.  ill.  c.  54,  s.  23.) 

When  subject  to  military  law,  all  these  classes  come  under  the  pro- 
visions of  the  Army  Act,  1881 ;  and  as  sec.  50  enabled  officers  to  sit  on 
courts-martial,  whether  they  belong  to  the  same  or  different  corps,  or 
are  unattached  to  any  corps,  and  to  try  persons  belonging  to,  or  attached 
to,  any  corps,  yeomanry  officers,  as  well  as  volunteer  officers,  may 
thus  sit  indiscriminately  on  courts-martial  for  the  trial  of  members 
of  the  regular  forces,  and  members  of  any  of  the  auxiliary  forces,  in 
which  yeomanry  are  included  along  with  volunteers,  by  sec.  190  of 
the  Army  Act,  1881. 

The  provisions  of  the  Reserve  Forces  Act,  1870,  33  &  34  Vict.  c.  67, 
as  to  service  of  notices  upon  the  reserves  by  the  chief  officer  of  police  in 
every  district,  are  applicable  to  the  yeomanry.  See  Reserve  Forces  ; 
Volunteers. 

As  to  the  transfer  of  the  jurisdiction  of  lords-lieutenants  over  the 
yeomanry  as  part  of  the  reserve  forces  by  the  Regulation  of  the  Forces 
Act,  1871,  34  &  35  Vict.  c.  86,  see  Militia  ;  Volunteers. 

As  to  the  acquisition  of  lands  for  military  purposes,  see  Military 
Lands. 

Although  the  statutes  under  which  the  yeomanry  were  raised,  or 
by  which  they  were  regulated,  have  not  been  repealed,  the  force  has 
ceased  to  exist.  Sec.  29,  subsec.  1,  of  the  Territorial  and  Reserve 
Forces  Act,  1907,  7  Edw.  vii.  c.  9,  authorised  the  Crown  to  transfer 
the  yeomanry  or  any  part  thereof  to  the  Territorial  Force  {q.v.). 
This  power  has  been  exercised  as  regards  the  yeomanry  corps  in  Great 
Britain,  and  the  Irish  yeomanry  have  been  disbanded  and  reformed 
into  units  of  the  Special  Reserve.    (See  Reserve  Forces.) 

See  Army;  Commission;  Courts-Martial;  King's  Regulations; 
Lord-Lieutenant;  Military  Law;  Militia;  Officers;  Pay  and 
Pensions;  Reserve  Forces;  Territorial  Force;  Volunteers. 

Yeoman  Usher.— The  Yeomati  Usher  is  the  deputy  of  the 
Gentleman  Usher  of  the  Black  Rod  in  his  capacity  of  an  officer  of  the 
House  of  Lords,  and  is  appointed  by  him.  As  such  deputy,  his  duties 
are  described  in  the  article  Black  Rod,  Gentleman  Usher  of  the 
(q.v.). 

Yeoman  ;  Yeomanry.— The  yeomanry  formed  the  class  of 
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persons  below  the  rank  of  gentlemen  {q.v.),  or  those  entitled  to  bear  coat 
armour  (though  many  persons  entitled  to  bear  arms  frequently  described 
themselves  as  yeomen),  but  who  possessed  free  land  of  forty  shillings 
by  the  year,  were  qualified  to  serve  on  juries  and  vote  for  knights  of 
the  shire  through  this  qualification,  and  might  do  any  other  act  required 
from  p'ohus  et  legalis  homo.  It  was  at  one  time  of  importance  as  an 
"addition"  in  the  case  of  writs  and  other  proceedings,  which  might 
"abate"  in  default  of  a  proper  addition. 

Other  persons  who  were  gentlemen,  or  did  not  possess  the  above 
qualification,  could  not  be  described  as  yeomen,  nor  could  this  be  used 
as  an  addition  for  women. 

As  to  the  qualification  for  voting  at  elections,  see  Elections; 
Franchise,  Electoral. 

In  regard  to  rank,  yeomen  are  placed  in  the  tables  of  Precedence 
after  gentlemen. 

In  later  years  the  popular  use  of  the  term  "  yeomanry  "  was  confined 
to  the  cavalry  section  of  the  "  volunteers."  The  recent  South  African 
"War  caused  certain  changes  in  both  name  and  status,  and  the  yeomanry 
are  now  included  in  the  "  territorial "  section  of  the  army.  The  condi- 
tions of  service  in  the  territorial  forces  are  laid  down  in  the  Territorial 
and  Eeserve  Forces  Act,  1907,  7  Edw.  viL  c.  9. 

[^Authorities. — Coke,  2  iTist.,  668 ;  Blackstone,  Com.,  i.  p.  406 ;  Steph. 
Bl,  2,  p.  627.] 

Yeomen  of  the  Guard. — The  corps  of  Yeomen  of  the 
Guard  was  instituted  in  1485  by  Henry  vii.,  to  serve  as  a  bodyguard 
to  the  King. 

It  consists  of  140  yeomen,  forty  being  warders  of  the  Tower  of 
London,  who  are  old  soldiers  or  non-commissioned  officers,  appointed 
by  the  Constable  of  the  Tower.  It  is  officered  by  officers  of  the 
army,  appointed  by  the  King;  those  other  than  the  captain  being 
recommended  by  him  to  His  Majesty.  The  lieutenant  must  have 
been  at  least  a  colonel  or  lieutenant-colonel,  the  ensign  a  lieutenant- 
colonel  or  major,  and  the  exons,  or  the  four  officers  who  are  styled 
corporals  in  their  commissions,  captains. 

The  corps  is  under  the  Lord  Chamberlain  {q.v.),  and  its  pay  is 
provided  for  in  the  Civil  List  at  the  commencement  of  every  reign. 

The  members  of  the  corps,  as  attendants  upon  the  Sovereign,  are 
privileged  from  arrest  unless  by  leave  of  the  Lord  Chamberlain  or 
the  Captain  of  the  Guard. 

They  are  not  subject  to  military  law,  under  the  provisions  of  the 
Army  Act,  1881. 

[Authority. — Clode,  Military  Law,  pp.  52  and  360-363.] 

Yew  Tree. — This  tree  is  so  well  known  to  be  poisonous  to  certain 
classes  of  cattle  that  attempts  have  been  made  to  establish  a  duty  to 
take  special  care  not  to  grow  such  trees,  nor  to  suffer  their  clippings  to 
be  placed  within  the  reach  of  the  cattle  of  others.  The  decisions  at 
present  are  to  the  following  effiict : — 1.  There  is  no  absolute  duty  to 
prevent  the  clippings  being  placed  on  land  not  occupied  by  the  owner 
of  the  tree  (Wilson  v.  Newhery,  1871,  L.  K.  7  Q.  B.  31). 

2.  The  owner  of  such  trees  allows  them  at  his  own  risk  to  overhang 
his  neighbour's  land  within  reach  of  his  neighbour's  cattle  {Crawhurst 
V.  Aniershanf  Burial  Board,  1878,  4  Ex.  D.  5). 
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But  it  is  not  actionable  to  allow  such  a  tree  to  grow  near  a  boundary, 
unless  it  can  be  reached  by  a  neighbour's  cattle  without  trespassing,  or 
unless  there  is  a  liability  by  contract,  prescription,  or  statute,  e.g.  rail- 
way Acts,  to  fence  against  such  cattle  {Pouting  v.  Noahes,  [1894]  2  Q.  B. 
281). 

These  rulings  do  not  appear  to  exempt  an  agister  of  cattle  from  the 
obligation  to  keep  them  out  of  danger  from  yew  trees  on  his  land,  unless 
the  risk  is  specifically  taken  by  the  owner.  But  there  is  no  implied 
warranty  on  letting  agricultural  land  that  there  are  no  yew  trees  on  it 
(JSrskine  v.  Adeane,  1873,  L.  R  8  Ch.  756). 

Yielding'  and  Paying. — These  are  the  technical  words  in 
the  reddendum  of  a  lease,  and  constitute  an  agreement  by  the  lessee  to 
pay  the  rent  thereby  reserved.  Such  words,  in  fact,  amount  of  them- 
selves to  an  express  covenant  (per  Roll,  C.J.,  in  Porte7'  v.  Swetnam,  1654, 
Sty.  406 ;  and  to  the  same  effect,  per  Eldon,  C,  in  Iggulden  v.  May,  1804, 
9  Ves.,  at  p.  330 ;  32  E.  R  630 ;  8  R.  R.  623 ;  and  see  Foa,  Landlord  and 
Tenant,  4th  ed.,  p.  107).  But  they  do  not  create  a  condition  precedent 
to  the  performance  of  the  lessor's  covenant  (see  Hays  v.  Bickerstaffe, 
1669,  2  Mod.  34.     Stroud,  Jud.  Diet.). 

York. — 1.  Customs  of. — In  the  province  of  York  there  were  for- 
merly special  customs  with  regard  to  the  devolution  of  intestates' 
property  (see  Tomlins,  Law  Diet.,  tit.  "  Executor,"  v.  9),  which  were 
expressly  excepted  by  the  Statute  of  Distributions.  But  these  customs 
were  abolished  by  19  &  20  Vict.  c.  94,  which  established  one  uniform 
law  with  regard  to  distribution  of  intestates'  estates. 

2.  Court  of  Record. — This  is  a  local  civil  Court,  having  a  jurisdiction 
in  debt  and  damages  to  an  unlimited  amount  within  the  city.  Its  pro- 
cedure is  regulated  under  the  Common  Law  Procedure  Acts.  By  an 
Order  in  Council,  dated  May  17,  1890,  its  jurisdiction  has  been  excluded 
in  all  cases  where  the  sum  sought  to  be  recovered  does  not  exceed  £10. 
See  Revised  Statutory  Rules  and  Orders,  vol.  vi,,  Inferior  Court,  England, 
p.  195,  and  see  Infekior  Courts. 

3.  There  were  anciently  several  other  Courts  in  the  city  of  York, 
amongst  them  the  Lord  Mayor's  Court,  or  Court  of  Mayor  and  Alder- 
men, which  was  a  chancery  as  well  as  a  common-law  Court  (see  Drake's 
Eboracum,  bk.  i.  198).  All  these  Courts  have,  however,  now  become 
obsolete. 

As  to  the  Ecclesiastical  Province  of  York,  see  Archbishop;  Pro- 
vincial Courts. 

York  Antwerp  Rules. — These  are  rules  now  generally 
adopted  by  the  shipping  interests  to  regulate  and  determine  questions 
of  general  average  (see  Average)  ;  and  they  are  set  out  in  the  Appendix 
to  Carver's  Carriage  hy  Sea.  They  are  so  called  because  their  formula- 
tion and  adoption  was  begun  at  a  conference  of  shipping  interests  held 
at  York  in  1864,  continued  at  a  conference  of  the  International  Law 
Association  (then  the  Association  for  the  Reform  and  Codification  of 
the  Law  of  Nations)  held  at  Antwerp  in  1877,  and  completed  at  a 
conference  of  the  same  body  held  in  Liverpool  in  1890. 

Yorkshire  Registry. — The  machinery  for  the  registration 
of  memorials  or  copies  of  various  instruments  and  facts   relating  to 
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property  situate  in  Yorkshire,  exclusive  of  the  city  of  York.     For  full 
particulars,  see  Registration  of  Deeds. 

Younger. — In  gifts  to  "younger"  and  "elder"  children,  see,  as 
to  the  difference  in  construction  of  such  gifts,  Theobald  on  Wills,  1908 
ed.,  pp.  278  et  seq. 

With  regard  to  the  time  at  which  the  class  of  younger  children  is 
to  be  ascertained — if  there  is  an  immediate  gift  to  the  class  it  will  be 
ascertained  at  the  testator's  death,  and  a  child  who  after  that  time 
becomes  eldest  will  not  be  excluded  (Coleman  v.  Seymour,  1748-49,  1  Ves. 
Sen.  209 ;  27  E.  R.  987 ;   Umbers  v.  Jaggard,  1870,  L.  R.  9  Eq.  200). 

An  eldest  son  to  be  excluded  may  be  ascertained  at  the  time  of 
vesting,  and  not  at  the  time  of  distribution  {Domville  v.  Winninyton, 
1884,  26  Ch.  D.  382). 

It  may  be,  however,  that  the  testator  contemplated  that  at  the  time 
of  distribution  several  persons  might  successively  become  eldest  sons 
after  the  time  of  vesting  {Madden  v.  Ikin,  1862,  2  Dr.  &  Sm.  207; 
62  E.  R.  600). 

As  to  exclusion  of  a  younger  son  from  portions,  see  In  re  Mortons 
Trusts,  [1902]  1  I.  R.  310rt. 

Youthful  Offenders. — The  law  with  respect  to  offenders 
under  sixteen,  dealt  with  under  the  title  Juvenile  Offenders,  ante. 
Vol.  VII.  p.  601,  has  been  considerably  modified  by  the  Children  Act, 
1908,  8  Edw.  VII.  c.  67,  which  comes  into  force  on  April  1,  1909  (sec. 
134  (2)). 

That  Act,  which  applies  to  the  whole  of  the  United  Kingdom,  repeals 
and  re-enacts  with  modifications  the  statutes  relating  to  reformatories 
and  industrial  schools,  and  the  Youthful  Offenders  Act,  1901, 1  Edw.  vii. 
c.  20  (see  s.  134  (1)  Sched.  31). 

It  defines  child  as  a  person  under  fourteen,  and  young  person  as  a 
person  of  fourteen  and  under  sixteen  (s.  131). 

The  general  aim  of  the  clauses  here  in  question  is  to  separate 
youthful  offenders  on  arrest,  during  trial,  and  after  proof  of  their  offence, 
from  adult  criminals,  and  to  deal  with  them  otherwise  than  by  confine- 
ment in  ordinary  prisons. 

A  child  may  not  be  sentenced  to  penal  servitude  or  imprisonment, 
nor  committed  to  prison  in  default  of  payment  of  a  fine,  damages,  or  costs 
(s.  102  (1)). 

A  young  person  may  not  be  sentenced  to  penal  servitude  in  any  case, 
nor  be  committed  to  prison  in  default  of  payment  of  a  fine,  damages,  or 
costs,  unless  certified  by  the  Court  to  be  so  unruly  that  he  cannot  be,  or 
so  depraved  as  to  be  unfit  to  be,  kept  in  a  place  of  detention  under  the 
Act  (s.  102  (2),  (3)). 

Sentence  of  death  may  not  be  pronounced  or  recorded  against  a  child 
or  young  person.  The  substituted  sentence  is  of  detention  during  the 
King's  pleasure  in  such  place  and  under  such  conditions  as  the  Secretary 
of  State  may  direct  (s.  103). 

Procedure  as  to  Youthful  Offenders. — Persons  apparently  under  six- 
teen, if  arrested  without  warrant,  if  not  brought  forthwith  before  a 
Court  of  summary  jurisdiction,  are  to  be  bailed  by  a  superintendent, 
etc.,  of  police,  except  in  the  case  of  homicide  or  grave  crime,  or  to 
remove  the  person  from  association  with  reputed  criminals  or  prosti- 
tutes, or  unless  to  release  the  person  would  defeat  the  ends  of  justice 
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(s.  94).  If  not  released,  such  person  is  to  be  taken  to  a  local  place  of 
detention  provided  by  the  police  authority  (under  s.  108),  if  it  is  practic- 
able and  he  is  not  too  unruly,  or  it  is  inadvisable  to  detain  him  by  reason 
of  his  health  or  mental  or  bodily  condition  (s.  95).  While  in  a  police 
station  children  and  young  persons  are  to  be  kept  as  far  as  possible  from 
association  with  any  adult  other  than  a  relative  charged  with  an  offence 
(s.  96). 

Children  (except  infants  in  arms,  messengers  and  relatives)  are  not 
to  be  admitted  to  any  Court  during  the  hearing  of  a  charge  of  an  offence 
unless  charged  with  the  offence  or  required  to  be  present  as  witnesses 
or  otherwise  required  for  justice  (s.  115). 

Trials  of  children  and  young  persons  before  Courts  of  summary 
jurisdiction,  at  times  or  places  different  from  those  at  which  other  classes 
of  accused  persons  are  tried,  unless  the  children,  etc.,  are  jointly  charged 
with  adults  (s.  Ill  (1)). 

Except  by  leave  of  the  Court,  no  one  may  be  present  except  members 
or  officers  of  the  Court,  parties  to  the  case  and  their  counsel  or  solicitors, 
and  persons  otherwise  directly  concerned,  and  lond-fide  representatives 
of  a  newspaper  or  news  agency  (s.  Ill  (4)). 

Any  Court,  besides  any  powers  now  existing  to  hear  in  camerd,  may 
clear  the  Court  of  all  persons  not  directly  concerned  in  cases  where  a 
child  or  young  person  is  called  as  a  witness  in  proceedings  relating  to  an 
offence  against  or  conduct  contrary  to  decency  or  morality  (s.  114). 

The  attendance  of  the  parent  or  guardian  of  child  or  young  person 
charged  with  an  offence  or  brought  up  with  a  view  to  commitment  to  an 
industrial  school  may  be  required,  except  in  cases  where  the  child,  etc., 
had  already  been  taken  out  of  his  custody  by  judicial  order  (s.  98). 

By  sec.  107,  where  a  child  or  young  person  is  tried  for  any  offence  by 
any  Court,  and  the  Court  is  satisfied  of  his  guilt,  the  Court  shall  take 
into  consideration  the  manner  in  which  the  case  should  be  dealt  with 
under  the  Act  of  1908  or  any  other  Act,  viz.,  whether — 

(1)  By  dismissing  the  charge  (see  7  Edw.  vii.  c.  175). 

(2)  Discharging  the  offender  on  his  entering  into  a  recognisance 
(common  law,  7  Edw.  vii.  c.  17,  s.  1  (1)  (i.)). 

(3)  Discharging  the  offender  and  placing  him  under  the  supervision 
of  a  probation  officer  (7  Edw.  vii.  c.  17,  ss.  1  (1)  (ii.),  2 ;  8  Edw.  vii.  c.  67, 
s.  60). 

(4)  Committing  the  offender  to  the  care  of  a  relative  or  other  fit 
person  (8  Edw.  vii.  c.  67,  ss.  58  (7),  59). 

(5)  Sending  the  offender  to  an  industrial  school  (s.  58). 

(6)  Sending  the  offender  to  a  reformatory  (s.  57). 

(7)  Ordering  the  offender  to  be  whipped  (see  Whipping). 

(8)  Ordering  the  offender,  if  a  young  person,  to  pay  a  fine,  damages, 
or  costs  (see  ss.  99  (1),  101). 

(9)  Ordering  the  parent  or  guardian  of  the  offender  to  pay  a  fine, 
damages,  or  costs  (s.  99  (1),  (3)). 

(10)  Ordering  the  parent  or  guardian  to  give  security  for  his  good 
behaviour  (s.  99  (2)). 

(11)  Committing  the  offender  to  a  place  of  detention  provided  under 
Part  V.  of  the  Act  (ss.  106,  108). 

(12)  Where  the  offender  is  a  young  person  by  sentencing  him  to 
imprisonment  (see  s.  102  (3)). 

(13)  Dealing  with  the  case  in  any  other  manner  in  which  it  may 
legally  be  dealt  with. 
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This  section  enumerates  the  modes  in  which  the  case  may  be  dealt 
with  under  other  enactments,  and  does  not  itself  authorise  any  fresh 
mode  of  dealing  with  the  ease. 

Where  a  child  or  young  person  is  charged  before  a  Court  with  any 
offence  for  the  commission  of  which  a  fine,  damages,  or  costs  may  be 
imposed,  and  the  Court  considers  that  the  case  would  be  best  met  by 
imposition  of  a  fine,  damages,  or  costs,  with  or  without  any  other  punish- 
ment, the  Court  may,  and  if  the  offender  is  a  child  shall,  order  the  fine, 
damages,  or  costs  to  be  paid  by  its  parent  or  guardian.  When  satisfied 
that  the  parent  or  guardian  cannot  be  found,  or  has  not  conduced  to  the 
commission  of  the  offence  by  neglecting  to  exercise  due  care  of  the  child 
or  young  person  (s.  99  (1)). 

The  Court  may  order  the  parent  or  guardian  of  a  child  or  young  person 
charged  with  any  offence  to  find  security  for  the  good  behaviour  of  the 
child ;  and  a  Court  of  summary  jurisdiction,  when  a  charge  against  a 
child  or  young  person  is  proved,  may,  without  proceeding  to  conviction, 
order  the  parent  or  guardian  to  pay  fine,  costs,  or  damages,  or  find  such 
security  for  good  behaviour.  An  order  is  not  made  on  the  parent  or 
guardian  unless  he  has  been  heard,  or  having  been  required  to  attend, 
has  failed  to  do  so  (s.  99  (4)).  An  appeal  lies  against  the  order  from  a 
Court  of  summary  jurisdiction  to  Quarter  Sessions,  and  from  orders  by 
Courts  of  Assize  or  Quarter  Sessions  to  the  Court  of  Criminal  Appeal 
(s.  99  (6)).  The  orders  are  enforced  by  distress  or  imprisonment,  as  if 
the  parent  or  guardian  had  been  himself  convicted  (s.  99  (5)). 

Where  an  order  is  made  on  a  child  or  young  person  to  pay  costs  in 
addition  to  a  fine,  the  costs  shall  not  exceed  the  amount  of  the  fine,  and 
unless  the  Court  otherwise  expressly  orders,  all  fines  payable  by  the 
informant  in  excess  of  the  costs  awarded  to  him  shall  be  remitted  or 
repaid,  and  the  Court  may  order  the  whole  or  part  of  the  fine  to  be  paid 
to  him  in  or  towards  payment  of  his  costs  (s.  101). 

Reformatory  or  Industrial  Schools. — Part  IV.,  ss.  44-93,  repeals  and 
re-enacts  with  amendments  the  statutes  relating  to  this  subject ;  see 
the  tit.  Industrial  School,  Vol.  VII.  p.  137 ;  Eeformatory,  Vol.  XII. 
p.  516. 

Eeformatory  school  means  a  school  for  the  industrial  training  of 
youthful  offenders  in  which  they  are  lodged,  clothed  and  fed  as  well  as 
taught  (s.  44  (1)). 

Industrial  school  means  a  school  for  the  industrial  training  of 
children,  in  which  children  are  lodged,  clothed  and  fed  as  well  as  taught 
(s.  44  (1)).  Day  industrial  schools  differ  from  other  industrial  schools, 
in  providing  elementary  education  as  well  as  industrial  training  and  one 
or  more  meals  a  day,  but  not  lodging  (s.  77  (1)). 

The  Court  in  determining  where  a  child  is  to  be  sent  may,  if  it 
deems  expedient,  send  it  to  an  industrial  school  or  a  day  industrial 
school  (s.  78  (1)).  In  the  case  of  day  schools  an  order  may  be  made 
on  the  parent  to  contribute  to  the  maintenance  of  the  child,  and  the 
school  is  a  certified  efficient  school  for  purposes  of  elementary  educa- 
tion (s.  78  (2)). 

Both  reformatory  and  industrial  schools  before  use  for  children 
and  youthful  offenders  must  obtain  a  certificate  from  the  Secretary 
of  State  as  to  its  fitness  to  receive  youthful  offenders  or  children 
committed  under  Part  IV.,  s.  46,  and  are  subject  to  inspection,  and  the 
certificate  may  be  withdrawn  or  surrendered  (ss.  46,  47,  48).  Pro- 
vision  is  made  for   dealing    with   the   children    also   detained,    if  a 
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certificate  is  withdrawn  or  surrendered  (ss.  49,  50),  and  for  establishing 
and  certifying  auxiliary  homes  or  institutions  for  the  reception  of 
particular  inmates  or  classes  of  inmates  of  the  schools  (s,  51). 

The  managers  of  the  school  who  receive  a  child,  etc.,  ordered  to 
be  detained  render  themselves  liable  to  teach,  train,  lodge,  clothe  and 
feed  him  during  the  period  of  detention,  or  the  withdrawal  or  resigna- 
tion of  the  certificate  or  the  discontinuance  of  the  parliamentary 
conditions  (s.  52). 

Reformatories. — When  a  person  who,  in  the  opinion  of  the  Court, 
is  twelve  and  less  than  sixteen,  is  convicted  of  an  offence  punishable 
in  the  case  of  an  adult  by  penal  servitude  or  imprisonment,  the  Court 
may  order  him  to  be  sent  to  a  certified  reformatory  school,  besides  or 
instead  of  any  other  punishment  except  imprisonment  which  can  be 
awarded.  If  the  offender  is  fourteen  or  over,  and  a  suitable  reformatory 
cannot  be  found  to  take  him,  the  order  may  be  commuted  to  a  term  of 
imprisonment  such  as  could  have  been  awarded  in  the  first  instance 
(s.  57). 

Industrial  Schools. — 1.  A  child  apparently  under  fourteen  may  be 
sent  to  an  industrial  school  who  is — 

(a)  (h)  Found  begging,  etc.,  wandering  without  home  or  settled 
abode  or  visible  means  of  subsistence,  and  no  parent, 
etc.,  or  no  parent  exercising  proper  guardianship, 
(c)  Found  destitute,  not  being  an  orphan,  but  having  both 
parents  or  one,  including  the  mother  in  the  case  of  a 
bastard,  undergoing  penal  servitude  or  imprisonment. 
{d)  Under  the  care  of  a  parent  by  reason  of  criminal  or  drunken 

habits  unfit  to  have  care  of  him. 
(e)  The  daughter  of    a  father  who  has  been  convicted  under 
sees.  4  or  5  of  the  Criminal  Law  Amendment  Act,  1885, 
of  an  offence  with  respect  to  any  of  his  daughters. 
(/)  {9)  Frequenting  the  company  of  any  reputed  thief  or  reputed 
prostitute,  or  lodging  or  residing  in  a  liouse  or  part  of  a 
house  used  by  a  prostitute  for  prostitution,  or  living  in 
circumstances  calculated  to  encourage,  etc.,  the  prostitu- 
tion or  seduction  of  the  child  (s.  58). 
The  power  to  send  to  industrial  school  also  extends  to  the  follow- 
ing cases : — 

2.  A  child  apparently  under  twelve  may  be  sent  to  industrial  schools 
if  charged  with  offences  which  would  render  an  adult  liable  to  penal 
servitude  or  imprisonment  (s.  58  (2)). 

3.  A  child  apparently  of  age  of  twelve  or  thirteen  who  could  be  sent 
to  a  reformatory  under  sec.  57,  if,  under  the  special  circumstances  of  the 
case,  and  having  regard  to  the  antecedents  and  character  of  the  child, 
it  seems  better  to  send  him  to  an  industrial  school  (s.  58  (3)). 

4.  A  child  (under  fourteen)  whom  his  parents  cannot  control,  if 
supervision  by  a  probation  officer  is  not  sufficient  (s.  58  (4)). 

5.  A  child  (under  fourteen)  in  workhouse  or  poor-law  school  who  is 
refractory  or  is  the  child  of  parents  either  of  whom  has  been  convicted 
of  an  offence  punishable  by  penal  servitude  or  imprisonment  (s.  58  (5)). 

6.  A  child  (under  fourteen)  who  does  not  obey  an  attendance  order 
under  the  Elementary  Education  Act,  1876  (s.  58  (6)). 

The  order  sending  a  child,  etc.,  to  a  reformatory  or  industrial  school 
is  described  as  a  detention  order.  It  must  specify  the  period  of  deten- 
tion (s.  65).     The  order  takes  effect  either  at  once  or  to  such  time  as 
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the  Court  defers  it  (s.  61).  The  Court  chooses  the  school  (s.  62); 
having  regard  to  the  reUgious  persuasion  of  the  child  (s.  66).  Till 
the  child,  etc.,  is  actually  sent  to  the  school  the  Court  may  commit 
him  to  a  place  of  detention,  a  remand  house,  or  to  the  custody  of  a 
parent  or  other  fit  person  (s.  63). 

The  order  is  a  sutficient  authority  for  conveyance  to  the  school  and 
detention  therein  (s.  64  (2)).  The  manager  of  the  school  may  release 
the  child,  etc.,  on  licence  (1)  at  the  end  of  eighteen  months  or  earlier; 
(2)  in  the  case  of  a  child  sent  at  the  instance  of  a  local  education 
authority  with  the  consent  of  the  authority  (s.  67) ;  (3)  in  other  cases, 
with  consent  of  the  Secretary  of  State  (s.  67).  Provisions  are  made  as 
to  discharge  and  transfer  (s.  69),  apprenticeship  (s.  70),  supervision  until 
19  of  persons  sent  to  reformatories  (s.  68),  and  for  punishing  breaches 
of  discipline  (s.  71)  and  escape  (s.  72). 

Payment  of  the  expenses  of  the  schools  is  regulated  by  ss.  73,  74, 
75,  which  deal  with  parliamentary  grants,  liability  of  certain  local 
authorities  and  of  the  parents  or  guardians. 

Special  Detention  under  DirectioTis  of  Secretary  of  State. — Children  or 
young  persons  who  are  convicted  on  indictment  of  attempt  to  murder, 
manslaughter  or  wounding  with  intent  to  do  grievous  bodily  harm, 
may  be  sentenced  to  be  detained  for  a  specified  period  if  the  Court  is 
of  opinion  that  no  punishment  which  can  be  awarded  under  the  Act 
of  1908  is  sufficient.  In  such  cases  the  offender,  for  the  period  specified, 
is  to  be  detained  in  such  place  and  on  such  conditions  as  the  Secretary 
of  State  may  direct,  and  while  so  detained  is  in  legal  custody  (s.  105). 

Children  or  young  persons  in  detention  pursuant  to  the  directions 
of  the  Secretary  of  State  may  be  discharged  by  him  on  licence,  which 
he  may  revoke  or  vary.  If  on  revocation  the  licensee  does  not  return 
as  directed,  he  may  be  arrested  without  warrant  and  taken  there 
(s.  105  (3)).       • 

Places  of  Detention. — The  Act  provides  for  two  classes  of  places  of 
detention  besides  reformatories  and  industrial  schools — 

(1)  Provided  by  the  Secretary  of  State  for  children  convicted  of 
murder,  manslaughter,  attempt  to  murder,  or  wounding  with  intent  to 
do  grievous  bodily  harm  (ss.  103,  104,  105) ; 

(2)  Provided  by  the  "police  authority"  for  each  petty  sessional 
division  within  its  police  district.  Police  authority  has  the  same  mean- 
ing as  in  the  Police  Act,  1890,  except  in  the  Metropolitan  Police  District, 
where  it  means,  as  regards  the  county  of  London  the  county  council, 
as  regards  a  county  borough  the  council  of  the  borough,  and  as  regards 
the  rest  of  the  district  (which  does  not  include  the  city)  the  standing 
local  committee  of  the  county  (i.e.  Middlesex,  Essex,  Herts,  Surrey  and 
Kent)  (ss.  108,  131). 

The  place  of  detention  may  not  be  a  prison,  but  may  (subject  to 
Home  Office  Rules,  s.  109  (3))  be  any  premises,  whether  of  an  individual 
occupier  or  of  an  institution  supported  out  of  public  funds  or  by  volun- 
tary contributions,  where  the  occupier  or  managers  are  fit  and  willing  to 
have  the  custody  or  care  of  the  children  or  young  persons  committed, 
and  the  premises  are  suitable.  No  place  may  be  used  unless  regis- 
tered, which  involves  entry  of  the  nature  of  the  premises,  the  name 
of  the  occupier  and  the  number  of  inmates  who  can  be  received. 
The  registered  occupier  is  responsible  for  the  safe  custody  of  the 
children  (s.  108  (7)).  These  places  are  under  Home  Office  inspection 
(s.  109  (3)). 
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The  local  places  of  detention  are  to  be  used — 

(a)  For  persons  apparently  under  fourteen  liable  to  be  sent  to 
industrial  schools,  and  who  need  temporary  accommoda- 
tion before  being  brought  before  a  petty  sessional  court 
(s.  108  (9)). 
(6)  For  children  or  young  persons  not  admitted  to  bail  on  arrest 

or  on  remand  or  committed  for  trial  (ss.  95,  97). 
(c)  For  temporary  detention  before  sending  to  a  certified  indus- 
trial school  or  reformatory  (s.  63). 
{d)  For  detention  on  conviction  of  offences  punishable  in  the  case 
of  an  adult  with  penal  servitude  or  imprisonment,  or  with 
imprisonment  in  default  of  paying  a  fee,  damages  or  costs, 
if  no  other  legal  method  of  dealing  with  the  child  appear 
to  the  Court  suitable.      The  Court  finds   the   term   of 
detention  in  custody,  which  must  not  exceed  one  month, 
or  any  shorter  period  of  imprisonment  which,  but  for 
Part  V.  of  the  Act  of  1908,  could  have  been  imposed 
(s.  106). 
The  order  or  judgment  is  delivered  with  the  offender  and  is  a  sufficient 
authority  for  the  detention,  and  the  offender  is  in  legal  custody  while 
detained  or  in  conveyance  to  and  from  the  place,  and  if  he  escapes  may 
be  arrested  without  warrant  and  brought  back  (s.  109  (1),  (2)). 

Eules  as  to  classification,  treatment,  employment,  control  and 
visitation  are  to  be  made  by  the  Secretary  of  State  (s.  109  (3)),  and  due 
provision  is  made  for  regarding  as  far  as  possible  religious  persuasions 
(s.  108  (8)). 

The  cost  of  maintenance  in  a  local  place  of  detention  falls  on  the 
police  fund,  aided  by  a  contribution  from  the  Exchequer,  fixed  by  the 
Secretary  of  State  with  the  approval  of  the  Treasury  (s.  110). 

Juvenile  Adults. — The  Prevention  of  Crimes  Act,  1908,  8  Edw.  vii. 
c.  59,  makes  special  provisions  for  the  detention  and  for  the  special 
treatment  of  offenders  of  sixteen  and  under  twenty-one,  or  by  order 
of  the  Secretary  of  State,  subject  to  the  approval  of  Parliament,  of 
twenty-three  years  of  age. 

By  sec.  1  of  the  Act  which  comes  into  force  on  August  1,  1909, 
where  a  person  between  sixteen  and  twenty-one  (or  twenty-three)  is 
convicted  on  indictment  of  an  offence  for  which  he  is  liable  to  penal 
servitude,  the  Court  may  order  his  detention  under  penal  discipline  in 
a  Borstal  Institution  as  defined  (s.  4)  for  industrial  training,  and  other 
instruction,  and  disciplinary  and  moral  influence. 

Prior  to  this  Act  the  classification  depended  on  the  views  of  the 
Home  Office  or  the  Prison  Commissioners,  and  not  on  the  sentence  of 
the  Court.  The  power  of  the  Court  is  exercisable  if  the  prisoner,  by 
reason  of  his  criminal  habits  or  tendencies  or  association  with  persons 
of  bad  character,  appears  a  proper  subject  for  the  Borstal  system,  and 
likely  to  profit  by  it  (s.  11  (6)).  The  term  is  not  less  than  one  nor  more 
than  three  years  (s.  1  (1)  (&)). 

Powers  are  given  to  transfer  from  reformatory  schools  and  prisons  to 
Borstal  Institutions  (ss.  2,  3),  and  from  these  institutions  to  ordinary 
prisons  (s.  7),  and  to  release  on  licence  (s.  5),  and  to  supervise  after 
expiration  of  sentence  (s.  6). 

Yukon. — See  Canada. 

Yule. — The  word  "Yule"  is   of  very  doubtful  origin,  probably 
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pagan ;  Norse,  Juul,  Youl ;  A.-S.  Gedl,  GiUl.  It  came  to  be  applied  to 
the  feast  of  Christinas.  The  suggestion  put  forward  by  some  writers 
that  it  also  denoted  Lammas-tide,  seems  to  be  unsupported  by  any 
satisfactory  evidence.  See  Skeat,  Etymol.  Diet.,  tit.  "  Yule,"  p.  725. 
For  an  interesting  account  of  the  word  Yule,  see  Brady's  Clavis 
Calendaria,  vol.  i.  p.  124;  vol.  ii.  p.  352. 


Zanzibar. — Area. — The  Sultanate  of  Zanzibar  consists  of  the 
Islands  of  Zanzibar,  Pemba,  and  several  small  islands  off  the  East  Coast 
of  Africa,  and  has  an  area  of  over  1000  square  miles  or  about  as  large 
as  the  county  of  Durham. 

Earlier  History. — From  the  end  of  the  15th  until  the  end  of  the 
17th  century,  the  Portuguese  had  powerful  interests  in  Zanzibar,  which 
then  came  under  the  rule  of  the  Imams  of  Muscat.  In  1861  Zanzibar 
became  independent  in  accordance  with  terms  of  arbitration  laid  down 
by  Lord  Canning,  Governor-General  of  India.  Originally  the  Sultan's 
dominions  extended  along  the  coasts  and  indefinitely  inland,  but  during 
1886  and  1890  the  territories  on  the  mainland  have  become  the  British 
and  German  Protectorates  of  East  Africa,  and  in  1907  the  more 
important  posts  on  the  Somali  Coast,  which  had  been  leased  to  Italy, 
were  purchased  outright  by  that  Government.  A  British  Protectorate 
was  assumed  over  the  dominions  of  the  Sultan  of  Zanzibar  in  1890  (see 
London  Gazette,  November  4,  1890,  p.  5802).  In  1896,  on  the  death 
of  the  reigning  Sultan,  a  member  of  his  family  seized  the  palace,  but 
the  Imperial  Government  intervened  and  placed  the  present  Sultan's 
father  on  the  throne.  In  October  1891,  a  regular  Government  was  estab- 
lished under  British  auspices  and  an  English  Prime  Minister  appointed. 
Justice  is  administered  among  the  Sultan's  subjects  by  Cadis. 

Growth  of  Consular  Jurisdiction. — The  first  Order  in  Council  estab- 
lishing Consular  Jurisdiction  in  Zanzibar  was  that  of  August  9,  1866 
{London  Gazette,  August  10,  1866,  p.  4451),  which  together  with  amend- 
ing Orders  of  1881  {ibid.,  April  5, 1881,  p.  1561)  and  1882  {iUd.,  March  3, 
1882,  p.  935)  were  repealed  and  consolidated  in  1884  (St.  R.  &  O.,  Rev., 
1st  edit.,  vol.  iii.  p.  865).  By  Art.  16  of  the  Treaty  of  August  17,  1886 
(Hertslet's  State  Papers,  vol.  Ixxvii.  p.  54),  the  rights  of  exterritoriality 
were  given  to  British  subjects,  and  the  1884  Order  was  amended  by 
Orders  of  1888  {ibid.,  p.  886),  of  1889  {ibid.,^.  888), of  1892  (St.  R.  &  O., 
1892,  p.  488),  of  1893  (St.  R.  &  0.,  1893,  p.  405),  and  of  1893  (St.  R.  & 
0.,  1893,  p.  406).  In  1897  all  the  Orders  were  again  (St.  R.  &  0.,  Rev. 
1904,  vol.  v.,  "Foreign  Jurisdiction,"  p.  87)  consolidated.  Finally,  in 
1906  this  1897  Order,  as  amended  by  Orders  of  1903  {ibid.,  p.  107)  and 
1904  (St.  R.  &  0.,  1904,  p.  103)  was  repealed  and  consolidated  by  the 
existing  Order,  as  to  which  see  Ijelow. 

Under  the  1866  Order  the  jurisdiction  of  the  consular  Court  was 
confined  to  disputes  between,  and  offences  by,  British  subjects.  By 
32  &  33  Vict.  c.  75  (rep.  and  consolidated  with  other  Acts  by  the  Slave 
Trade  (East  African  Courts)  Act,  1873,  36  &  37  Vict.  c.  59),  vice- 
admiralty  jurisdiction  in  slave  trade  matters  was  conferred  on  the 
Court.  The  1881  Order  extended  the  jurisdiction  of  the  1866  Order 
to  mixed  cases.  By  declaration  of  December  16,  1892  (Hertslet's 
Treaties,  vol.  Ixxxiv.  p.  100)  the  Sultan  delegated  to  the  British  Agent 
and  Consul-General  the  right  to  try  all  cases  in  which  a  British  subject 
VOL.  XIV.  54 


850  ZOLLVEREIN 

was  plaintiff  or  complainant,  and  the  defendant  or  accused  a  subject  of 
Zanzibar  or  of  a  non-Christian  State  not  represented  by  a  consul. 

Existing  Consular  Court  Jurisdiction. — The  Zanzibar  Order  in  Council 
1906  (St.  K  &  0.,  1906,  p.  193),  the  operation  of  which  was  postponed 
by  the  Zanzibar  Order  in  Council,  1906  (No.  2)  {ibid.,  p.  214),  consoli- 
dated the  whole  of  the  previous  Orders.  In  Zanzibar,  as  in  Siam  {q.v.), 
the  Court  is  styled  "  His  Britannic  Majesty's  Court "  and  the  Judge, 
assistant-judges  and  magistrates  must  be  members  of  the  Bar  of 
England,  Scotland  or  Ireland.  Under  the  Zanzibar  (Amendment) 
Order  in  Council,  1908  (St.  R.  &  0.,  1908,  p.  377),  the  Secretary  of 
State  was  empowered  to  appoint  additional  magistrates  whose  juris- 
diction is  no  longer  limited  to  natives  of  Africa,  but  is  extended  to  all 
persons  subject  to  the  1906  Order.  The  law  applicable  is  that  of  the 
Decrees  of  the  Sultan  of  Zanzibar  if  countersigned  by  the  British 
Agent  (Arts.  14,  47).  There  is  no  trial  by  jury.  Appeals  lie  to  the 
High  Court  of  Bombay  (Art.  56),  and  therefrom  to  His  Majesty  in 
Council.  Under  the  Eastern  African  Protectorates  (Court  of  Appeal) 
Order  in  Council,  1902  (St.  R.  &  O.,  Rev.  1904,  vol.  v.,  "Foreign  Juris- 
diction," p.  49),  the  judges  of  the  Zanzibar  Court  and  of  the  High 
Courts  of  the  three  Protectorates  of  British  East  Africa,  Uganda,  and 
Nyasaland  form  the  Court  of  Appeal  for  Eastern  Africa,  which  sits 
at  Zanzibar,  and  hears  all  appeals  from  the  Protectorate  High  Courts ; 
the  appeals  are  regulated  by  Rules  of  Court  of  April  13,  1904. 

Application  of  Imperial  Acts. — The  British  Regulations  of  1879  for 
preventing  collisions  at  sea,  with  the  exception  of  Art.  10  (lights  on 
fishing  boats),  apply  to  ships  of  Zanzibar  whether  within  British  juris- 
diction or  not  (St.  R.  &  O.,  Rev.  1904,  vol.  viii.,  "  Merchant  Shipping," 
p.  252)  and  provision  was  made  by  Order  in  Council  of  March  7,  1887 
(ibid.,  p.  92),  for  the  apprehension  and  carrying  back  to  their  ships  of 
seamen  deserting  from  ships  of  Zanzibar  in  any  part  of  His  Majesty's 
dominions.  By  Order  in  Council  of  April  30,  1877  (ibid.,  vol.  xi., 
"  Slave  Trade,"  p.  84),  under  the  Slave  Trade  Act,  1876,  39  &  40  Vict, 
c.  46,  s.  1,  the  territories  of  the  Sultan  of  Zanzibar  were  declared  to  be 
territories  within  which  any  subject  of  His  Majesty  or  of  any  allied 
Indian  State  committing  any  of  the  offences  defined  in  sees.  367,  371  of 
the  Indian  Penal  Code  is  to  be  dealt  with  as  if  the  same  had  been  com- 
mitted in  British  India.  By  the  Zanzibar  Indemnity  Act,  1894,  57  & 
58  Vict.  c.  31,  the  Treasury  was  authorised  to  indemnify  the  Bank  of 
England  with  respect  to  the  transfer  of  Consolidated  Bank  Annuities 
standing  in  the  name  of  the  late  Sultan  of  Zanzibar. 

[See  the  Statesman's  Year  Book  ;  The  Encycl&pcedia  Britannica.l 

Zol  I verei  n . — Primarily  the  name  of  the  German  Customs  Union 
founded  in  1833,  with  Prussia  at  its  head.  Since  1870  it  has  lost  its 
importance,  being  now  merged  in  the  Imperial  Government ;  but  at  the 
time  when  the  German  States  were  very  loosely  connected,  it  formed 
a  valuable  means  of  increasing  the  supremacy  of  Prussia  among  them. 
The  Zollverein  had  then  the  right  of  concluding  separate  treaties  (see 
Wheaton,  Elements  of  International  Law,  ed.  Lawrence,  New  York,  1855, 
p.  75w.,  for  treaty  negotiated  by  Mr.  Wheaton  on  behalf  of  the  United 
States). 

The  word  has  now  grown  to  mean  a  Customs  Union  in  general. 

Thus  at  the  American  International  Conference  held  at  Washington 
in  1890,  a  proposal  was  put  forward  for  the  establishment  of  what  was 
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called  an  "  American  ZoUverein,"  into  which  the  States  of  both  North 
and  South  America  were  invited  to  enter.  The  proposal  favoured  by 
the  United  States  was  coldly  received  by  the  majority  of  the  delegates, 
who  considered  that  a  union  of  eighteen  American  States  would  mean 
a  commercial  war  between  one  continent  and  another,  and  that  there 
was  no  visible  advantage  to  be  gained  from  such  a  renunciation  of 
sovereign  rights  as  would  be  necessary  if  the  proposed  ZoUverein  were 
to  come  into  existence. 

Zulu  land, —See  Natal. 
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